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VOIiUMB  XX. 

By  ALBEET  EATMOKD. 

BeviBed  to  Indnde  citations  to  Volume  147,  by  Ghablbs  L.  Thompson. 


20  ObL  11-39.    BBATTT  ▼.  CLASK. 

Powers. — ^Miatakea  in  exeoution  of,  will  be  corrected  by  equity,  p  36. 

Cited  to  same  effect  in  Love  v.  Sierra  Nevada  etc.  Co.,  32  Cal.  652,  91 
Am.  Dec  605,  enforcing  mortgage  defectively  executed  by  agent,  with- 
out reformation;  and  in  Gerdes  y.  Moody,  41  OaL  349,  as  to  deed 
executed  in  like  manner. 

20  Cal.  39-46.    PHBLAN  ▼.  SAN  FRAHCISCO.    S.    0.    Burgoyne    v. 
Supervisors,  6  GaL  9. 

Law  of  the  Case. — ^Ruling  of  supreme  court  in  a  case  is  final  ad- 
judication controlling  court  and  parties,  p.  44. 

Cited  to  same  effect  in  Haynes  v.  Meeks,  20  Cal.  311,  as  to  regularity 
of  appointment  of  administrator;  Leese  v.  Clark,  20  Cal.  416,  417,  as  to 
rights  under  Mexican  grant;  Lucas  v.  San  Francisco,  28  Cal.  594,  as  to 
municipal  liability  on  its  contract;  Heinlen  v.  Martin,  59  Cal.  183,  as  to 
property  rights  of  parties;  Sharon  v.  Sharon,  79  Cal.  687,  as  to  mar- 
riage; Palmer  v.  Utah  etc.  Co.,  2  Idaho,  352,  and  dissenting  opinion  in 
Richardson  v.  Carbon  etc.  Co.,  18  Wash.  475,  as  to  ruling  on  demurrer; 
Dodge  V.  Gaylord,  53  Ind.  372,  as  to  property  rights,  holding  further 
doctrine  not  to  apply  where  new  and  different  facts  presented  (as  to 
which  see  also  Nieto  v.  Carpenter,  21  Cal.  488,  as  to  construction  of  de- 
cree erroneously  translated  before,  and  People  v.  Hamilton,  103  Cal. 
496,  as  to  new  points  raised,  both  distinguishing  main  case) ;  Matth'ews 
V.  Bank,  100  Fed.  397,  denying  right  on  second  writ  of  review  to  con- 
sider construction  of  contract  determined  on  prior  appeal;  Haley  v. 
Kirkpatrick,  104  Fed.  648,  holding  contrary  decision  of  question  by  an- 
other court  immaterial  as  regards  application  of  rule;  Adams  County 
T.  B.  &  M.  etc  Co.,  65  Iowa,  98,  as  to  estoppel,  holding,  further,  that 
where  replication  amended  on  remand,  evidence  on  new  trial  is  restricted 
to  new  issues  alone;  Headley  v.  Challis,  15  Kan.  606,  as  to  validity  of 
affidavit  for  publication,  holding  rule  to  apply  to  all  questions  existing 
in  record  and  necessarily  involved  in  decision;  Meyer  v.  Shamp,  26  Neb. 
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731,  as  to  partnership  transactions;  Portland  Trust  Ck>.  y.  Coulter,  23 
Greg.  134,  as  to  construction  of  power  of  attorney,  although  former  de- 
cision was  in  case  at  law  and  present  one  in  suit  in  equity;  Lowell  v. 
Ball,  58  Tex.  567,  as  to  family  allowance  in  probate  proceeding;  Frank- 
land  v.  Oassaday,  62  Tex.  421,  as  to  construction  of  conveyances,  dis- 
cussing limitations  of  rule;  dissenting  opinion  in  State  v.  Circuit  Court, 
71  Wis.  609,  as  to  imposition  of  fine,  main  opinion  holding  new  trial 
grantable  although  previous  order  denying  new  trial  was  affirmed  on 
appeal.    Distinguished  where  new  facts  presented  in  Nieto  v.  Carpenter, 

21  Cal.  488,  and  People  v.  Hamilton,  103  Cal.  496,  cited  supra;  Balch  v. 
Haas,  73  Fed.  Rep.  977,  as  to  whether  X.  was  vice -principal  or  fellow- 
servant;  and  denied  in  City  v.  Foxworthy,  45  Neb.  683,  685,  688,  as  to 
re-examination  of  questions  of  law  on  general  remand  for  new  trial. 
Cited  also  in  note  to  Legg  v.  Overbagh,  21  Am.  Dec.  119,  as  to  power  of 
appellate  court  after  remittitur;  and  to  Gee's  Admr.  v.  Williamson,  27 
Am.  Dec  634,  on  general  subject. 

20  Cal.  46-48.    MITCHELL  ▼.  DAVIS.    S.  C.  23  Cal.  382. 

Landlord  and  Tenant. — ^Agent  in  care  of  principal's  real  estate  iB  not 
a  tenant  at  will,  p.  47. 

Noted  in  Cook  v.  Klenk,  142  OaL  418,  holding  such  tenancy  not  estab- 
lished, under  facts  stated. 

20  Cal.  48-50.    MINTT7RN  v.  BTJHR.    S.  C.  16  Cal.  107. 

Forcible  Entry. — ^Defendant  need  not  be  present  personally  if  aeta  done 
under  his  direction,  p.  40. 

Cited  in  McEvoy  v.  Igo,  27  Cal.  375,  as  to  evidence,  holding  complaint 
insufficient  where  no  force  alleged. 

Verdict. — ^New  trial  will  be  granted  where  jury  acted  through  mis- 
take as  to  law  or  in  disregard  of  evidence,  p.  49. 

Cited  on  converse  of  rule  in  Wyoming  etc.  Bank  v.  Dayton,  1  Wyo.  346» 
affirming  verdict. 

20  CaL  50-56.    PEOPLE  ▼.  JOIVBS. 

Infoxmation  in  nature  of  quo  warranto  lies  although  Incumbent  has 
certificate  of  election,  p.  53. 

Cited  to  same  effect  in  Stone  v.  EUdns,  24  Oal.  127,  holding  oneonati- 
tutional  an  act  providing  for  trial  by  supervisors  of  election  contest  as 
to  county  judge;  People  v.  Holden,  28  CaL  130,  holding  this  method  not 
abrogated  by  provisions  as  to  election  contests  by  defeated  candidates; 
McEntire  v.  Williamson,  63  Kan.  284,  on  point  that  regularity  of  election  '\ 
of  officers  cannot  be  collaterally  attacked;  dissenting  opinion  in  Bonner 
V.  Lynch,  25  La.  Ann.  277,  main  opinion  holding  commission  conclusive 
as  to  right  to  office;  and  in  State  v.  Owens,  63  Tex.  270,  holding  further 
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that  bftDots  may  be  examined  by  oonrt  In  sncli  proceeding.  Cited,  also, 
in  Reynolds  v.  State,  61  Ind.  410,  on  point  that  jury  trial  may  be  had 
therein. 

20  CaL  56-68.    SELDEN  y.  CASHMAN.    S.  G.  81  Am.   Dee.    03,    and 
note  96. 

Trespass. — Exemplary  damages  are  not  allowable  in,  where  no  wrong- 
fill  design  or  willful  misconduct  shown,  p.  67. 

Cited  to  same  effect  in  Abbott  v.  76  etc.  Co.,  103  Cal.  611,  as  to  trover, 
where  property  taken  under  attorney's  advice;  Eisenhart  v.  Or- 
dean,  3  Colo.  App.  170,  as  to  damages  for  eviction  by  landlord  under 
facts;  and  in  Wanamaker  v.  Bowes,  36  Md.  60,  where  property  was  seized 
under  void  attachment.  Cited,  also,  in  notes  on  general  subject  to  Mer- 
rills v.  Tariff  etc.  Co.,  27  Am.  Dec.  689;  Louisville  etc.  Co.  v.  Sickings,  96 
Am.  Dec.  326;  and  to  Pittsburgh  etc.  Co.  v.  Lyon,  10  Am.  St.  Rep.  521; 
and  to  Murray  ▼.  Mace,  43  Am.  St.  Rep.  670,  as  to  damages  for  trespass 
in  exeention  of  writ. 

20  Cal.  68-60.    BLACK  ▼.  SHAW. 

AppeaL — ^Death  of  party  after  argument  necessitates  entry  of  judg- 
ment as  of  date  prior  to  death,  p.  68. 

Cited  to  same  effect  in  Savings  etc.  See.  ▼.  Gibb,  21  OaL  009;  and  in 
ICayor  t.  Dasher,  90  6a.  197  (syllabus). 

20  0^169-72.    BLUM  T.PATS. 

Jury  Trial. — ^Right  to  poll  jury  in  drll  actions  does  not  exist  after 
Terdict  recorded,  p.  70. 

CSted  in  Hindrey  y.  Williams,  9  Colo.  377,  on  point  that  poll  before  re- 
cording verdict  is  discretionary;  and  in  note  to  James  v.  State,  30  Am. 
Rep.  498,  on  general  subject. 

Secording  of  Verdict  terminates  functions  of  jury,  p.  71. 

Cited  to  same  effect  in  People  v.  Lee  Yune  Chong,  94  Cal.  886,  holding 
null  an  amended  verdict  fixing  degree  of  crime,  on  recall  of  jury  after 
discharge. 

20  CaL  72-76.    CSANDALL  ▼.  AMADOR  COUMTT. 

Agreed  Statement  ef  Facts.— Submissicm  under  rsstiicta  oonsidefa- 
tion  of  court  to  facts  admitted,  p.  14. 

CSted  to  same  effect  in  Oreen  v.  Fresno  County,  9S  CaL  334,  as  to  re- 
jection by  supervisors  of  claims  for  fees. 

Mandamus  will  not  lie  without  previous  demand  and  refusal,  p.  74. 

Cited  to  same  effect  in  Oroville  etc.  Co.  v.  Plumas  Co.,  37  Cal.  363,  as 
to  enforcement  of  subscription  by  county;  State  v.  Mayor,  22  Fla.  26, 
«a  to  levy  of  taxes;  Chumasero  v.  Potts,  2  Mont.  293,  as  to  canvass  of 
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votes;  Civic  Federation  v.  County,  22  Utah,  19,  denying  writ  after  action 
to  review  judgment  or  discretion  of  respondent;  State  v.  MoArthur,  2S 
Wis.  429,  as  to  signing  of  report  by  judge. 

20  CaL  76-80.    PEOPLE  v.  MYERS. 

Arson. — Ownership  by  another  of  burned  building  must  be  alleged 
in  indictment,  p.  79. 

Cited  to  same  effect  in  People  v.  Hughes,  41  Cal.  237,  applying  rule  to 
indictment  for  larceny,  and  holding  further  as  to  plea  of  former  acquittal 
where  indictments  differed  as  to  names  of  owner;  People  v.  De  Winton, 
113  Cal.  407,  54  Am.  St.  Rep.  359,  on  point  that  burning  of  one's  own 
building  is  not  arson;  and  in  State  v.  Walker,  16  Mo.  App.  419,  420,  ar- 
resting judgment  where  indictment  silent  as  to  ownership.  Cited,  also, 
in  note  to  Mary  v.  State,  81  Am.  Dec.  65,  defining  arson;  p.  71  as  to 
allegations  in  indictment  of  ownership ;  p.  74  as  to  allegations  of  intent ; 
and  p.  76  as  to  allegations  of  burning. 

20  Cal.  81-83.    PEOPLE  v.  HUBER. 

Service  by  Publication. — Statute  must  be  strictly  construed,  p.  81. 

Cited  to  same  effect  in  Curran  v.  Shattuck,  24  Cal.  434,  as  to  proceed- 
ings to  open  highway;  McMinn  v.  Whelan,  27  Cal.  314,  as  to  publication 
of  original  summons  after  issuance  of  new  summons  on  filing  supple- 
mental complaint;  Forbes  v.  Hyde,  31  Cal.  356,  as  to  insufficiency  of  af- 
fidavit; Little  V.  Currie,  6  Nev.  92  (cited  in  Coffin  v.  Bell,  22  Nev.  184,  58 
Am.  St.  Rep.  741)  as  to  insufficiency  of  affidavit  and  order,  and  where 
order  made  before  issuance  of  summons;  and  in  Coffin  v.  Bell,  22  Nev. 
184,  58  Am.  St.  Rep.  740,  as  to  last  point;  and  in  Forbes  v.  Hyde,  31 
Cal.  351,  where  affidavit  made  four  months  before  order,  decision,  how- 
ever, being  based  on  other  point. 

Publication  of  Summons. — Order  for  cannot  precede  issuance  of  sum- 
mons, p.  82. 

Distinguished  in  Heisen  v.  Smith,  138  Cal.  217,  and  held  inapplicable 
to  publication  of  citation  in  guardianship  proceedings. 

20  Cal.  83-85.    CUMMINS  v.  SCOTT.    S.  C.  23  Cal.  526. 

Verdict  is  against  evidence  and  ground  for  reversal  where  there  is 
entire  absence  on  point,  p.  85. 

Cited  to  same  effect  in  Gyle  v.  Shoenbar,  23  OaL  540,  applying  rule  to 
findings. 

20  CaL  86-89.    CSART  T.  BOWER& 

Payment  by  Note  does  not  bar,  but  only  suspends,  action  on  original 
debt,  unless  otherwise  intended,  p.  88. 
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Cited  to  same  effect  in  Comptoir  etc  v.  Dresbach,  78  Cal.<20,  as  to 
payment  by  check,  holding  further  as  to  effect  of  receipt;  and  in  Tol- 
man  y.  Smith,  86  Cal.  287,  as  to  substitution  of  new  mortgage  for  old, 
holding  latter  to  revive  and  have  priority  over  intervening  mortgage, 
in  case  of  default  on  maturity  of  substituted  mortgage.  Cited,  also, 
in  note  to  Kilpatrick  v.  Kansas  City  etc  Co.,  41  Am.  St.  Bep.  762,  upon 
waiver  of  mecJianics'  liens  by  taking  notes. 

20  OaL  8901.    VOTAN  ▼.  HEESB. 

AppeaL — ''Matter  in  dispute."  Costs  are  not  to  be  considered  in  de- 
termining jurisdiction  of  supreme  court,  p.  90. 

Cited  to  same  effect  in  Bolton  v.  Landers,  27  Cal.  107,  dismissing  ap- 
peal where  judgment,  exclusive  of  costs,  did  not  exceed  two  hundred 
dollars.  Distinguished  in  Meeker  v.  Harris,  23  Cal.  286,  sustaining  ap- 
pellate jurisdiction  of  appeal  from  judgment  for  costs  alone,  which  ex- 
ceeds two  hundred  dollars.  Cited,  also,  in  Lasky  v.  Davis,  33  Cal.  678,  on 
point  that  order  taxing  costs  is  not  appealable  directly,  though  made 
after  judgment,  but  this  is  overruled  in  Dooly  v.  Norton,  41  Cal.  439, 
citing  main  case  at  page  442.  Cited,  also,  in  note  to  Hunt  v.  Morris, 
22  Am.  Dec  484,  upon  allowance  of  costs. 

Appeal. — ^"Matter  in  dispute"  where  judgment  is  for  defendant,  is 
amount  prayed  for;  and  when  for  plaintiff,  is  difference  between  that 
amount  and  amount  of  judgment,  p.  90. 

Cited  to  same  effect  in  Skillman  v.  Lachman,  23  Cal.  202,  83  Am.  Dec 
97,  holding,  further,  interest  to  be  included  in  determining  amount  (see 
Dashiell  v.  Slingerland,  60  Cal.  657,  as  to  interest) ;  and  in  Decker  v. 
Williams,  73  Fed.  Rep.  311,  similarly  construing  "amoimt  involved." 
Overruled  in  Solomon  v.  Reese,  34  Cal.  33  (cited  in  Dashiell  v.  Slinger- 
land, 60  CaL  655),  construing  ^'demand"  as  amount  prayed  for, 
irrespective  of  judgment;  and  in  Dashiell  v.  Slingerland,  60  Cal.  656, 
657,  approving  Solomon  v.  Reese,  supra;  but  see  dissenting  opinion  cit- 
ing main  case,  pp.  658,  669. 

20  Cal.  91-92.    GAGE  v.  ROGERS. 

Default  Judgment  is  erroneous  when  for  greater  amount  than  de- 
manded in  complaint,  p.  91. 

Cited  to  same  effect  in  Lamping  v.  Hyatt,  27  Cal.  102,  as  to  ex- 
cessive interest  in  amoimt  and  rate,  and  judgment  for  gold  coin  when 
not  prayed  for;  Gautier  v.  English,  29  Cal.  168,  where  interest  was 
computed  at  rate  agreed  in  note  instead  of  legal  rate,  although  not 
prayed  for;  Bond  v.  Pacheco,  30  Cal.  535,  as  to  like  addition  of  subse- 
quent interest,  holding  judgment  not  void  but  merely  erroneous;  and 
in  Burling  v.  Goodman,  1  Kev.  317,  as  to  like  judgment  in  gold  coin, 
when  of  greater  value  than  currency  and  latter  is  prayed  for. 
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20  Gal.  92-93.    PLANT  ▼.  FLEMING. 

Voluntary  Nonsuit  may  be  granted  on  plaintiff's  motion  where  no 
counterclaim  interposed,  p.  93. 

Gited  to  same  effect  in  Denver  etc.  Go.  y.  Gobley,  9  Golo.  153,  where 
motion  granted  without  prejudice,  on  hearing  of  motion  for  judgment 
on  pleadings,  after  plaintiff's  default  for  failure  to  answer  replication; 
Reever  v.  White,  8  Utah,  191,  on  point  that  appeal  on  judgment-roll  can- 
not review  authority  of  referee  to  dismiss  action  without  making 
findings. 

20  Gal.  94-96.     PEOPLE  ▼.  DURICK. 

Ez-offlcio  Offices  are  distinct  offices  although  held  by  same  person, 
p.  95. 

Cited  to  same  effect  in  Kinsey  v.  Kellogg,  65  Gal.  114,  holding  aet 
providing  for  salary  for  joint  duties,  inoperative  on  separation  of  of- 
fices; and  in  State  v.  Rosenstock,  11  Nev.  141,  on  point  that  act  making 
justice  of  peace  ex-officio  city  recorder  is  not  special  act  regulating 
jurisdiction  of  former. 

Repeal  of  Inconsistent  Acts  does  not  extend  to  provisions  not  in 
conflict  with  repealing  act,  p.  95. 

Cited  to  same  effect  in  Horton  v.  Mobile  School  Gommrs.,  43  Ala.  607, 
as  to  exception  in  repealing  act;  Ogboume  v.  Ogboume's  Adm.,  60  Ala. 
619,  as  to  exemption  statutes,  holding  former  repealed  when  latter 
covers  whole  subject;  and  in  Zonker  v.  Cowan,  84  Ind.  398,  as  to  ap- 
pointment of  special  judge,  holding,  further,  repeals  by  implication  not 
favored. 

20  Gal.  96-109.    ZOTTMAN  ▼.  SAN  FRANCISCO.    81  Am.  Dec  M. 

Municipal  Contract  is  void  when  mode  prescribed  by  charter  is  not 
followed,  p.  101. 

Cited  to  same  effect  in  Murphy  v.  Napa  County,  20  CaL  603,  where 
statute  provided  letting  to  lowest  bidder;  French  v.  Teschemaker,  24 
Gal.  550,  552,  as  to  subscription  to  railroad  stock  (Stats.  1863,  p.  380) ; 
Herzo  v.  San  Francisco,  33  Gal.  145,  as  to  receipt  of  money  from  un- 
authorized sale,  holding  no  liability  to  refund,  under  facts;  Nicolson 
etc.  Co.  V.  Painter,  35  Gal.  705  (cited  in  Verdin  ▼.  St.  Louis,  131  Mo. 
94),  where  statute  as  to  street  improvements  required  filing  of  petition 
as  initiatory  step;  McCoy  v.  Briant,  63  Cal.  260,  as  to  requirement  of 
resolution  of  board  of  trustees;  Friek  v.  Los  Angeles,  116  Cal.  516,  as 
to  charter  requirement  that  contract  be  signed  by  representative  of 
city;  Cited  in  State  y.  Goad,  23  Mont.  137,  as  to  contract  made  without 
advertising  for  bids;  State  v.  Pullman,  23  Wash.  591,  83  Am.  St.  Rep. 
842,  quoting  Amott  v.  Spokane,  6  Wash.  447;  note  to  Detroit  etc  Co. 
V.  Detroit,  64  Am.  St.  Rep.  359,  on  construction  of  charters;  Pacific 
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trie  Od»  y.  CSty  of  Los  Angeles,  118  Fed.  753,  under  California  act  of 
March  11,  1901,  authority  of  city  council,  or  failure  of  accepted  bidder, 
to  deposit  amount  of  bid  as  required,  is  limited  to  granting  or  refusing 
franchise  to  next  highest  bidder;  Bank  y.  Portland,  41  Or.  5,  upholding 
sufficiency  of  resolution  of  intention  by  Portland  city  council  to  im- 
prore  streets;  Keese  v.  Denver,  10  Colo.  122,  as  to  method  of  levy  of  as- 
lessment  for  sewer;  Iowa  etc.  Co.  v.  Sac  County,  39  Iowa,  149,  as  to 
leqnirement  that  tax  levy  be  authorized  by  special  election  held  in 
specified  manner;  Verdin  v.  St.  Louis,  131  Mo.  97,  as  to  awarding  con- 
tncts  to  lowest  bidder,  when  patented  article  contracted  for,  making 
eompetition  impossible  (see  Worthington  v.  Boston,  41  Fed.  Rep.  28) ; 
Lebcber  v.  Commissioners,  9  Mont.  320,  as  to  contracts  for  care  of  "poor" 
and  of  ''sick  and  infirm"  separately  where  statute  included  only  per- 
sons "poor,  sick  and  infirm";  Fulton  v.  Lincoln,  9  Neb.  365,  as  to  re- 
quirements of  passage  of  ordinance  and  of  letting  to  lowest  bidder; 
Douglas  County  y.  Keller,  43  Neb.  644,  as  to  requirement  of  consent  of 
majority  of  electors  for  conveyance  of  public  property;  Sadler  v.  Eureka 
County,  15  Xev.  44,  as  to  requirement  for  letting  to  lowest  bidder,  dis- 
eossing  further  effect  of  change  of  plans;  Murphy  v.  Albina,  22  Oreg. 
Ill,  29  Am.  St.  Rep.  583,  as  to  requirement  of  passage  of  ordinance  or 
resolution;  Ferguson  v.  Halsell,  47  Tex.  423,  as  to  requirement  that 
county  real  estate  be  sold  by  commissioner;  Nichols  v.  State,  11  Tex. 
Civ.  App.  332,  333,  335,  as  to  requirement  of  letting  to  lowest  bidder, 
holding  further  as  to  implied  liability;  Flagstaff  etc.  Co.  v.  Patrick,  2 
Utah,  316,  applying  rule  to  borrowing  of  money  by  private  corporation 
when  not  for  purpose  included  in  by-laws;  Amott  y.  Spokane,  6  Wash. 
447»  448,  452,  as  to  requirement  of  written  contract;  Findley  v.  Hill,  13 
Wash.  238,  as  to  requirement  that  streets  be  graded  at  exp^ense  of  lot 
owners;  and  in  Worthington  v.  Boston,  41  Fed.  Rep.  27,  28,  as  to  re- 
quirement of  letting  to  lowest  bidder,  even  when  article  was  patented. 
Distinguished  in  Pixley  v.  W.  P.  R.  R.  Co.,  33  Cal.  197,  where  mode  of 
exercise  of  power  by  private  corporation  was  held  not  prescribed;  and 
on  same  point  in  Edinburg  etc  Co.  v.  Mitchell,  1  S.  Dak.  602,  as  to  con- 
tract of  school  board.  Cited,  also,  in  Aurora  v.  West,  22  Ind.  95,  85 
Am.  Dec  418,  on  point  that  municipal  commercial  paper  issued  in  ex- 
cess of  authority  is  void  in  hands  of  holder  otherwise  bona  fide.  Cited, 
also,  in  note  to  Clark  v.  Des  Moines,  87  Am.  Dec  440,  upon  power  of 
municipality  to  make  contracts;  Mathewson  v.  Grand  Rapids,  26  Am. 
St.  Rep.  306,  as  to  notice  of  corporate  want  of  contractual  power; 
Grawfordsville  v.  Braden,  30  Am.  St.  Rep.  226,  on  general  subject;  and 
to  Nashville  y.  Sutherland,  36  Am.  St.  Rep.  95,  on  invalidity  of  ultra 
vires  municipal  contracts. 

Municipal  Contract. — ^Ratification  must  be  made  in  mode  provided  for 
wiginal  act,  p.  102. 

Cited  to  same  effect  in  People  v.  Swift,  31  Cal.  28,  holding  ratification 
established;  Durango  t.  Pennington,  8  Colo.  260,  261,  holding  no  ratifi- 
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cation  shown,  where  resolution  required  to  make  original  contract; 
Clarke  ▼.  Lyon  County,  8  Nev.  188,  sustaining  ratification  by  commis- 
sioners of  appointment  of  special  counsel  by  district  attorney;  Page  ▼. 
Belvin,  88  Va.  990,  as  to  tmauthorized  street  grading  without  consent 
of  city  council,  where  ordinance  or  resolution  required;  Amott  v. 
Spokane,  6  Wash.  448,  as  to  contract  for  extra  work,  when  written 
contract  required;  and  in  West  v.  Chehalis,  12  Wash.  372,  50  Am.  St. 
Rep.  899,  holding  municipal  indebtedness  and  warrants  validated  by 
subsequent  election;  Wolfe  v.  Pearson,  114  N.  C.  633,  as  to  effect  of 
ratification  by  city  of  unauthorized  street  work  on  liability  for  injuries 
caused  thereby;  German  etc.  Bank  v.  Spokane,  17  Wash.  329,  noted 
under  McCracken  v.  San  Francisco,  16  Cal.  591;  L.  A.  etc.  Co.  v.  City,  88 
Fed.  743,  noted  under  Taylor  v.  Robinson,  14  Cal.  396;  note  to  Taggart 
V.  Western  Md.  etc  Co.,  89  Am.  Dec  772,  upon  corporate  ratification  of 
receipt  of  subscriptions;  and  to  Gregsten  v.  Chicago,  36  Am.  St.  Rep. 
504;  and  West  v.  Chehalis,  50  Am.  St.  Rep.  899,  on  general  subject. 

Void  Municipal  Contracts — ^Estoppel. — Retention  of  benefits  derived 
thereunder  does  not  create  implied  liability,  p.  105. 

Cited  in  dissenting  opinion  in  Sacramento  Co.  v.  S.  P.  Co.,  127  Cal. 
226,  discussing  overruling  of  Argenti  v.  San  Francisco,  16  Cal.  266.  by 
main  case;  Blanchard  v.  Hartwell,  131  Cal.  266,  noted  under  Argenti 
V.  San  Francisco,  supra;  distinguished  in  Water  Co.  v.  Breed,  139  OaL 
438,  446,  holding  city  liable  for  water  supplied  it;  Watterson  v.  Mayor, 
106  Tenn.  423,  disallowing  claim  for  extra  work  by  municipal  con- 
tractor where  charter  requirements  not  followed;  Raisch  v.  San  Fran- 
cisco, 80  Cal.  6,  on  point  that  void  extension  of  time  on  street  contract 
is  not  cured  by  contractor's  performance  of  work  thereunder;  Watkins 
V.  Griffith,  59  Ark.  361,  denying  estoppel  of  property  owners  by  acquies- 
cence in  street  improvement  under  void  contract;  Reichard  v.  Warren 
County,  31  Iowa,  391,  392,  as  to  occupation  of  public  building  where 
contract  price  was  beyond  statutory  limit;  and  in  Nichols  v.  State,  11 
Tex.  Civ.  App.  336,  when  not  let  to  lowest  bidder;  ^IcPherson  v.  Foster, 
43  Iowa,  71,  22  Am.  Rep.  234,  as  to  money  received  on  bond  issue; 
Murphy  v.  Louisville,  9  Bush  (Ky.)  194  (cited  in  Craycroft  v.  Selvage, 

10  Bush,  707),  as  to  street  work,  where  requirement  &3  to  approval  of 
contract  not  followed;  George  v.  Nevada  Cen.  etc  Co.,  22  Nev.  241,  ap- 
plying rule  to  unauthorized  contract  of  employment  by  superintendent 
of  private  corporation;  Springfield  etc.  Co.  v.  Lane  County,  5  Oreg.  267, 
as  to  bridge,  where  contract  not  awarded  to  lowest  bidder  as  required 
by  statute;  Bryan  v.  Page,  51  Tex.  535,  536,  32  Am.  Rep.  639,  as  to  em- 
ployment of  counsel,  when  not  made  by  ordinance;  Noel  v.  San  Antonio, 

1 1  Tex.  Civ.  App.  585,  as  to  building  of  garbage  furnaces,  where  requisite 
sinking  fund  not  provided  for;  and  in  Louisville  etc  Co.  v.  Cincinnati, 
73  Fed.  Rep.  733,  as  to  use  of  street  by  railway  beyond  time  fixed  by 
charter.  Distinguished,  holding  liability  on  implied  contract,  in  Brown 
V.  Board,  103  CaL  534,  holding,  further,  as  to  sufficiency  of  complaint 
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baaed  on  implied  aasmnpeit;  Higgina  y.  San  Diego  etc  Ck).,  118  Gal.  555, 
aa  to  uae  of  water  plant,  though  contract  for  its  lease  was  void;  Bucroft 
V.  Goundl  Bluffs,  63  Iowa,  651,  as  to  street  improvements,  where  aa- 
seaament  of  property  owners  to  pay  therefor  was  void  and  unavailing; 
Gibson  v.  Zimmerman,  27  Mo.  App.  100,  as  to  street  work,  when  grade 
had  been  recognized  by  other  ordinances;  and  in  Gincinnati  v.  Gameron, 
33  Ohio  St.  374,  where  contractor  for  street  work  had  demanded  requisite 
written  orders  but  was  informed  by  authorities  that  they  were  unneces- 
sary. Qted  also  in  Mallory  v.  Montgomery  Gounty,  48  Iowa,  688,  as 
to  effect  of  conditional  acceptance  of  bridge,  which  was  also  used  by 
public;  and  in  United  States  v.  Pacific  Rd.,  120  U.  S.  240,  on  point  that 
where  bridgea  were  destroyed  during  war,  their  rebuilding  for  war 
purposes  doea  not  raiae  implied  assumpsit  as  against  owner.  Gited  also 
in  note  to  New  York  etc  Go.  v.  Ely,  13  Am.  Dec  108,  upon  estoppel  as 
to  eontracta  ultra  virea;  Hooker  v.  Eagle  Bank,  86  Am.  Dec.  354,  aa  to 
liability  of  corporation  through  implied  contract;  and  San  Antonio  t. 
French,  26  Am.  St.  Rep.  766,  aa  to  like  liability  of  municipality. 

20  (kL  109-116.    BIBBITD  T.  KSBTJTZ.    S.  0.  15  GaL  846. 

Judgment  obtained  by  fraud  may  be  aet  aaide  by  original  action  in 
e<^ty  after  expiration  of  time  for  motion,  p.  114. 

Cited  in  Eppinger  ▼.  Scott,  130  Gal.  277,  noted  under  Garpentier  v. 
Hart,  5  GaL  406;  Warren  ▼.  Adama,  26  Golo.  407,  diacuaaing  law  relative 
to  biDa  of  review.  Diatinguiahed  in  Van  Duzer  v.  Towne,  12  Golo.  App. 
12,  diacuaaing  question  whether  proceedings  in  suit  in  equity  to  vacate 
judgment  became  part  of  record  in  original  suit;  Baer  v.  Higson,  26 
Utah,  84,  denying  equitable  jurisdiction  to  set  aside  proceedings  where 
in  foreclosure  summons  served  by  publication,  and  no  effort  made  by 
motion  to  set  aside  default  within  one  year  after  entry  of  judgment; 
Hill  V.  Beatty,  61  OaL  205,  affirming  denial  of  motion  because  made  too 
]ate;  Lapham  v.  Gampbell,  61  Oal.  209,  where  default  judgement  was 
baaed  on  false  affidavit  of  service,  holding  sufficient  ground  stated  for 
failure  to  make  motion;  Ede  v.  Hazen,  61  GblL  361,  where  defendant 
prevented  from  pleading  satisfaction,  holding  action  improper,  however, 
where  remedy  by  motion  existed;  Galifomia  Beet  Sugar  Go.  y.  Porter, 
68  Gal.  372,  where  default  judgment  had  despite  settlement  and  stip- 
ulation to  dismiss,  distinguishing  remedy  by  motion  where  no  fraud 
charged;  Braekett  v.  Banegas,  116  Oal.  285,  58  Am.  St.  Rep.  187,  apply- 
ing rule  to  vacating  of  foreclosure  decree  where  necessary  party  omitted 
through  mistake  of  fact;  Sullivan  ▼.  Lumsden,  118  Gal.  668,  applying 
rule  to  vacating  of  partition  decree  where  by  mistake  plaintiff  was 
awarded  land  not  included  in  that  sought  to  be  partitioned;  dissenting 
opinion  in  Snider  v.  Rinehart,  20  Golo.  469,  main  opinion  denying  right 
to  vacate  judgment  by  independent  action  for  newly -discovered  evi- 
daoce,  where  plaintiff  guilty  of  laches;  and  on  same  point  in  Vantilburg 
▼.  Bla^  3  Mont*  469,  where  plaintiff  guilty  of  laches  in  suit  to  vacate 
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erroneous  judgment;  Lang  Syne  etc.  Ck>.  y.  Ross,  20  Nev.  137,  19  Am. 
St.  Rep.  342,  as  to  default  judgment  obtained  by  fraud,  holding  remedy 
by  motion  confined  to  cases  where  no  personal  service  had;  and  in 
Cowley  V.  N.  P.  etc.  Co.,  46  Fed.  Rep.  331,  denying  relief  by  original  bill, 
however,  where  remedy  by  motion  existed,  where  judgment  rendered  on 
stipulation  made  by  attorney  in  contravention  of  client's  instructions. 
Cited  also  in  note  to  Taylor  v.  Lewis,  19  Am.  Dec.  139,  as  to  judgments 
based  on  false  return  of  service;  Little  Rock  etc.  Co.  y.  Wells,  54  Am. 
St.  Rep.  243,  as  to  relief  in  equity  from  judgments  obtained  through 
mistake,  etc.,  and  p.  249,  as  to  remedy  at  law  by  motion  therein. 

Pleading. — ^Defects  in  complaint  are  waived  by  answer  without  de- 
murrer, p.  115. 

Cited  in  Broadway  etc  Co.  v.  Wolters,  128  CaL  169,  on  point  that 
judgment  caimot  be  first  attacked  on  appeal  on  ground  that  plaintifif 
had  adequate  remedy  by  motion  on  another  action;  Fisher  v.  Scholte, 
30  Iowa,  222,  on  point  that  demurrer  is  waived  by  filing  contemporane- 
ous answer. 

20  Cal.  116.    HirSE  ▼.  MOORE. 

Practice — ^Demurrer. — ^Trial  had  before  disposition  of  demurrer  to 
answer  in  reversible  error  where  no  abandonment  shown,  p.  116. 

Cited  to  same  effect  in  Fischer  y.  Hanna,  8  Colo.  App.  488,  as  to  de- 
murrers to  complaint  in  intervention. 

20  Cal.  117-120.    PEOPLE  y.  WAR. 

■ 

Indictment. — ^Where  facts  and  name  of*  crime  are  alleged,  indictment 
need  not  classify  it  as  a  felony  or  misdemeanor,  p.  118. 

Cited  to  same  effect  in  People  v.  Dalton,  68  Cal.  228,  holding  'Sriolat- 
ing  sepultiu'e"  sufficient.  People  v.  Boren,  139  Cal.  213,  as  to  infor- 
mation for  jail  breaking. 

"Felony"  includes  offenses  which  may  be  or  are  liable  to  be  punished 
by  death  or  imprisonment  in  state's  prison,  even  if  alternative  judg- 
ment of  fine  allowed,  p.  119. 

Cited  to  same  effect  in  State  v.  Waller,  43  Ark.  387,  as  to  slander,  un- 
der local  statute;  Territory  v.  Guthrie,  2  Idaho,  405,  as  to  assault  with 
intent  to  commit  murder,  on  point  of  validity  of  alternative  judgment; 
In  re  Steyens,  62  Kan.  59,  as  to  jail  breaking;  Benton  v.  Commonwealth, 
89  Va.  574,  as  to  housebreaking.  Cited  also  in  United  States  y.  Wat- 
kinds,  7  Sawy.  90,  6  Fed.  Rep.  157,  on  point  that  "conviction  of  crime 
punishable  by  imprisonment,"  etc.,  covers  such  conviction  in  fact,  even  if 
only  fine  imposed. 

Criminal  Appeals. — Jurisdiction  of  supreme  court  is  confined  to 
of  felony,  p.  120. 
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Cited  to  same  effect  in  People  v.  Johnson,  30  Cal.  101,  denying  juris- 
diction in  case  of  fine  for  unlawfully  collecting  tolls. 

20  Cal.  121-126.    ESTAT£  OF  SPRI66S. 

Order  of  Sale  of  Heal  Estate  is  adjudication  as  to  necessity  of  sale, 
and  concluBive  unless  appealed  from,  p.  124. 

Cited  in  Estate  of  Freud,  134  Cal.  337,  holding  decree  of  partial  distri- 
bution improper  when  of  property  theretofore  ordered  sold;  Estate  of 
Leonis,  138  Cal.  198,  denying  right  to  vacate  sale  except  under  section 
1552,  Code  of  Civil  Procedure;  Halleck  v.  Moss,  22  Cal.  276,  holding  order 
of  sale  of  personalty  not  attachable  collaterally,  for  irregularities;  and 
in  Burns  v.  Kennedy,  108  Cal.  338,  discussing  force  of  such  orders  made 
After  new  constitution  and  confirming  petition  and  order. 

Proceeding  for  Sale  of  Real  Estate  is  in  nature  of  action,  wherein 
petition  is  commencement  and  order  is  judgment,  p.  124. 

Cited  to  same  effect  in  Haynes  v.  Meeks,  20  Cal.  312  (cited  in  Holmes 
T.  Oregon  etc.  Co.,  7  Sawy.  397,  9  Fed.  Rep.  241),  holding  order  of  sale 
▼oid  for  insufficiency  of  petition;  Pryor  v.  Downey,  60  Cal.  398,  19  Am. 
Bep.  658,  on  same  point,  holding  further  as  to  effect  of  validating  act; 
Estate  of  Boland,  65  Cal.  315,  where  petition  was  unyerified  and  did  not 
show  condition  of  property,  and  holding  further  that  confirmee  of  sale 
nuiy  appeal  from  order  for  resale;  and  in  Broadwater  v.  Richards,  4 
Hont  Uf  holding  further  on  last  point;  Needham  v.  Salt  Lake,  7  Utah, 
323,  noted  under  Gregory  v.  McPherson,  13  CaL  677. 

80  CaL  126 130.    LOCKWOOD  ▼.  CANFIELD. 

Trust  may  be  imposed  by  parol  evidence  on  assignment  of  personalty, 
p.  129. 

Cited  to  same  effect  in  Bayles  v.  Baxter,  22  Cal.  679,  as  to  resulting 
tnist  of  realty  where  price  paid  by  other  than  grantee. 

Distinguished  in  Buchtel  v.  Mason  etc.  Co.,  1  Flipp.  648,  holding  rule 
inapplicable  to  case  of  parol  warranty  in  absence  of  fraud  or  mistake. 

20  Cal.  130137.    CHIPMAN  v.  MORRILL. 

Assignee  of  Personalty  under  agreement  to  pay  proceeds  to  creditor 
^7  be  sued  by  the  creditor  for  the  debt,  p.  130. 

Cited  in  Whitney  v.  American  etc.  Co.,  127  Cal.  470,  applying  rule  to 
case  of  assumption  by  insurance  company  of  policies  of  another. 

Makers  of  Joint  Note  are  principals  for  amount  of  own  interests  and 
eoBoreties  as  to  remaining  interests,  p.  136. 

Cited  to  same  effect  in  O'Conor  v.  Morse,  112  Cal.  36,  53  Am.  St. 
Rep.  159,  as  to  accommodation  note  given  as  collateral  security,  and 
further  as  to  exoneration  by  tender;  Dowdy  v.  Blake,  50  Ark. 
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213,  sustaining  right  of  subrogation  between  joint  makers  of  note  as 
to  vendor's  lien;  note  to  Fletcher  v.  Grover,  36  Am.  Dec.  500,  as  to  con- 
tribution between  cosureties. 

Surety. — ^Right  to  reimbursement  by  principal  accrues,  upon  implied 
assumpsit,  on  payment  of  debt,  p.  136. 

Cited  in  Yule  v.  Bishop,  133  Cal.  578,  applying  rule  to  payment  of 
corporate  note  by  accommodation  indorser,  as  to  liability  of  stockholders 
to  reimburse  the  indorser;  Bank  v.  Opera  House  Co.,  23  Mont.  7,  but 
holding  rule  inapplicable  to  proceedings  under  special  local  statute; 
Fisher  y.  Gaither.  32  Or.  165,  on  point  that  equity  has  jurisdiction  of 
action  to  compel  contribi^'ion  when  one  of  the  cosureties  is  insolvent; 
Sichel  V.  Carillo,  42  Cal.  >j's  holding  further  as  to  rights  of  wife  mort- 
gaging separate  property  ^  secure  husband's  debt,  in  event  of  his  death; 
Shoemake  v.  Stimson,  1  'ash.  8,  obligations  between  cosureties  do  not 
accrue  until  payment  b    one  of  the  debt. 

Statute  of  Limitatio  .8. — 'Tounded  on  instrument  in  writing"  does  not 
include  liability  of  principal  on  note  to  reimburse  surety,  p.  136. 

Cited  to  same  effect  in  Louvall  v.  Gridley,  70  Cal.  510,  as  to  action  to 
declare  deed  a  mortgage;  Patterson  v.  Doe,  130  Cal.  338,  as  to  oral 
contract  to  pay  specified  sum  on  resale  of  mine  deeded  by  promisee  to 
promisor;  dissenting  opinion  in  Meherin  v.  Saunders,  131  Cal.  703,  main 
opinion  holding  four  year  period  applicable  in  action  to  enforce  unpaid 
amount  of  check  given  by  execution  purchaser  on  sale;  Provident  etc. 
Co.  V.  Walcott,  5  Kan.  App.  476,  as  to  action  against  abstractor  for 
false  certificate  of  title;  Spokane  Co.  v.  Prescott,  10  Wash.  420,  67  Am. 
St.  Rep.  736,  as  to  action  on  bond  of  officer  for  breach  of  statutory 
duties;  Stone  v.  Hammell,  83  Cal.  551,  17  Am.  St.  Rep.  275,  as  to  liability 
for  reimbursement^  although  liability  of  cosurety  for  contribution  may 
still  exist  by  reason  of  absence  from  state;  Redington  v.  Comwell,  90 
Cal.  57,  discussing  difference  in  statute  between  suits  for  contribution 
and  based  on  subrogation  where  stockholder  has  paid  corporate  debt; 
Lattin  v.  Gillette,  95  Cal.  322,  29  Am.  St.  Rep.  119,  as  to  liability  of 
searcher  of  records  who  has  given  written  certificate  of  title;  McCarthy 
V.  Mt.  Tecarte  etc.  Co.,  Ill  Cal.  340  (cited  in  Thomas  v.  Pacific  etc  Co., 
115  Cal.  141),  as  to  directors'  resolution  appointing  a  director  superin- 
tendent, etc.,  there  being  no  express  contract  as  to  compensation; 
Thomas  v.  Pacific  etc.  Co.,  115  Cal.  139,  as  to  implied  agreement  to  refund 
installments  paid  on  land  contract  on  vendor's  failure  or  refusal  to 
convey;  and  in  Lamb  v.  Withrow,  31  Iowa,  168,  as  to  action  for  reim- 
bursement brought  by  sureties  on  note  against  principal  where  note  joint 
in  form  and  has  been  merged  in  judgment  which  has  been  satisfied. 
Distinguished  in  McPherson  v.  Weston,  64  Cal.  278,  as  to  action  by 
indorsee  of  note  against  indorsers.  Cited  also  in  note  to  Scott  v.  Nichols, 
61  Am.  Dec.  507,  as  to  limitations  between  sureties,  etc. 
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10  0U.m-14L   WOOBWAfiD  ▼•  BACKUa 

Order  aettiiig  aside  default  will  not  be  reversed  except  for  abuse  of 
diflcretioo,  p.  140. 

Cited  to  same  effect  in  Bailey  v.  Taaffe,  29  OaL  424,  rerersing  order 
and  defining  discretion  in  such  cases;  Dougherty  y.  Nerada  Bank,  68 
OaL  277,  where  based  on  attorney's  excusable  mistake;  Johnson  v. 
Sweeney,  95  OaL  307,  reversing  order  denying  motion  when  default  suf- 
fered through  reliance  on  oral  stipulation;  Bauer  v.  Wolf,  115  Cal.  101, 
applying  rule  to  order  denying  motion;  McGowan  v.  Ereling,  117  OaL  35| 
where  reliance  placed  on  oral  stipulation,  though  this  was  disputed, 
terms  having  been  imposed;  Utah  etc.  Bank.  v.  Trumbo,  17  Utah,  208, 
noted  nnder  Boland  v.  Ereyenhagen,  18  OaL  465. 

AllidAvita  of  ICeiita  on  motion  to  set  aside  default  held  sufficient, 
P.14L 

(Sted  in  People  v.  Bains,  23  OaL  129,  affirming  denial  of  motion  where 
only  technical  defense  shown  by  affidavit;  Bailey  v.  Taaffe,  29  OaL  426, 
holding  affidavit  insufficient  as  not  showing  excusable  neglect;  Francis 
V.  Cox,  33  OaL  325,  holding  affidavit  sufficient  and  eounteraffidavits  as 
to  merits  improper  on  hearing;  State  v.  G.  V.  etc  Co.,  13  Nev.  202,  also 
holding  affidavit  sufficient  as  showing  attorney's  excusable  mistake. 
Cited  also  in  note  to  Bumham  v.  Hays,  68  Am.  Dec  395,  on  general 
subject.  Overruled  as  dictum  in  Bauer's  Law  &  Collection  Co.  v. 
GUlermn,  138  OaL  354. 

20  G^lL  141142.    D00LIN6  v.  MOOSS.    S.  a  19  OaL  8L 

Appeal  from  Jndgment  will  not  be  considered  when  taken  too  late, 
p.  142. 

(Sted  to  same  effect  in  Oarpentier  v.  'Williamson,  25  OaL  168,  applying 
role  to  like  appeal  from  order  denying  new  triaL  Cestui  v.  State,  9 
Wyo.276. 

20  (M.  1«M46.    PEOPLS  v.  TXJRNBB. 

«Hdldi]ig  Two  Officea."— Disqualification  does  not  attaeh  when  first 
holding  was  not  de  jure,  p.  146. 

Ctted  to  same  effect  in  Crawford  v.  Dunbar,  62  OsL  S9. 

20  OaL  146-149.    PEOPLS  v.  OATBWOOD. 

Grand  Jnry. — ^Indictment  found  by  thirteen  of  panel  of  sixteen  is 
sufficient  wlMn  remafader  were  excused  on  defendant's  challenge,  p. 
14B. 

(Sted  to  same  effect  in  People  v.  Hunter,  64  OaL  66,  67,  where  twelve 
out  of  nineteen  acted,  holding  further  Jnry  not  dissolved  by  death  of 
eae  jnror,  and  that  objection  to  formation  not  presentable  on  notioa 
to  set  nside  indictment. 
Notes  CaL  Bep.- 
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Denial  of  Challenge  for  cause  is  not  reversible  error  where  such  jurors 
were  challenged  peremptorily  without  exhausting  limit  of  latter  chal- 
lenges, p.  149. 

Cited  to  same  effect  in  People  v.  Gaunt,  23  Cal.  158,  as  to  rulings  on 
examination  under  challenge  for  cause;  and  in  People  v.  Durrant,  116 
Cal.  196,  applying  rule  to  acceptance  of  such  jurors  without  peremptory 
challenges,  number  of  latter  not  being  exhausted. 

Distinguished  in  State  v.  Fourchy,  51  La.  Ann.  244,  holding  such  de- 
nial reversible  error  where  number  of  peremptory  challenges  was  ex- 
hausted before  jury  was  sworn. 

20  Cal.  160-163.    TOTJCHAHD  v.  CSOW.    81  Am.  Dec.  108. 

Deputy  county  clerk  may  take  acknowledgment  in  own  name,  p. 
157. 

Cited  in  Middlecoff  y.  Hemstreet,  135  Cal.  177,  discussing  sufficiency  of 
acknowledgment;  Ballard  v.  Orr,  106  Ga.  197,  as  to  attestation  by  auch 
deputy;  MuUer  v.  Boggs,  25  Cal.  186,  as  to  acknowledgment  taken  by 
deputy  county  recorded;  Emmal  v.  Webb,  36  Cal.  203,  by  deputy  county 
clerk;  People  v.  Wheat  ley,  88  CaL  110,  as  to  affidavits  taken  by  deputy 
county  clerk  without  signing  principars  name;   Summer  v.  Mitchell,  2.) 
Fla.  214,  219,  220,  30  Am.  St.  Rep.  120,  123,  and  note  126,  as  to  acknowl- 
edgment by  same  officer  in  same  form,  holding  further  that  affixing  of 
seal  was  presumptive  proof  of  power  of  appointment  when  from  another 
state;  State  v.  Devine,  6  Wash.  589,  as  to  verification  of  information  by 
deputy  county  clerk  in  own  name.    Cited  also  in  note  to  Livingston  v. 
Kettelle,  41  Am.  Dec.  169,  170,  as  to  who  may  take  acknowledgments; 
Westhafer  v.  Patterson,  16  Am.  St.  Rep.  333,  upon  mistakes  in  acknowl- 
edgments; and  in  State  v.  Becker,  3  S.  Dak.  34,  on  point  that  attorney 
general  may  appoint  special  attorney  under  "Prohibition  Act." 

£z  Officio  Officer. — Certificate  is  sufficient  whether  under  title  of  main 
or  of  ex  officio  office,  p.  157. 

Cited  in  In  re  Guerrero.  69  Cal.  93,  as  to  certificate  in  ex  officio  title. 

Certificate  of  Acknowledgment  is  sufficient  if  substantially  in  com- 
pliance with  statute,  p.  150. 

Cited  in  Hurst  v.  Leckie,  97  Va.  563,  holding  certificate  sufficient;  note 
to  Frederick  v.  Wilcox,  72  Am.  St.  Rep.  927,  on  general  subject. 

Deed,  ''bargain,  sell,  and  quitclaim,"  conveys  legal  title  of  grantors, 
p.  160. 

Cited  to  same  effect  in  Packard  y.  Moss,  68  Cal.  129,  as  to  words 
"grant,  bargain,  sell,  release,  remise,  and  convey";  dissenting  opinion, 
Ellison  y.  Torpin,  44  W.  Va.  446,  discussing  rights  of  grantee  thereunder; 
in  note  to  Thorn  v.  Newson,  53  Am.  Rep.  750,  and  to  Johnson  v.  Williams^ 
1  Am.  St.  Rep.  248,  as  to  effect  of  quitclaim  deed  in  passing  title. 
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Ejectment  for  Mexican  Grant. — Ck)nfirmation  by  decree  affirms  ya- 
liditj  of  grant  and  of  petitioner's  claims,  p.  161. 

Cited  to  same  effect  in  Clark  y.  Lockwood,  21  Cal.  221,  as  to  suit  by 
confirmee's  grantee,  holding,  further,  as  to  proof  necessary;  Callahan  y. 
Davis,  90  Mo.  83,  on  point  that  patent  relates  back  to  entry,  so  as  to  pro- 
tect intermediate  purchaser.  Cited  also  in  note  to  Brill  y.  Stiles,  85 
Am.  Dec  367,  upon  purchasers  of  public  lands. 

Ejectment  by  tenant  in  common  will  lie  for  whole  tract,  against 
all  except  cotenants  and  claimants  under  them,  p.  162. 

Cited  in  McDonald  y.  McCoy,  121  Cal.  67,  noted  under  Moore  y.  Wil- 
kinson, 13  Cal.  478.  Hart  y.  Robertson,  21  Cal.  348,  as  to  action  against 
tresfmsser;  Mahoney  y.  Van  Winkle,  21  Cal.  583,  as  to  Mexican  grant; 
Simmons  y.  Spratt,  26  Fla.  461,  on  point  that  stranger,  defendant  in 
ejectment,  cannot  assail  cotenant's  (plaintiiTs)  possession  in  seyeralty, 
for  irregolsrities  in  partition  proceedings ;  and  in  Crook  y.  Vandeyoort, 
13  Neb.  507  (cited  in  King  y.  Hyatt,  51  Kan.  504,  37  Am.  St.  Rep.  308), 
as  to  action  against  disseisor  of  plaintiffs  cotenant,  holding  further  ob- 
jection to  nonjoinder  of  plaintiffs  waiyed  by  failure  to  plead;  Brown  y. 
Warren,  16  Ney.  241,  holding  further,  recoyery  as  to  mesne  profits  limit- 
ed by  proportionate  interest;  Cushing  y.  Miller,  62  N.  H.  526,  applying 
rnle  to  action  by  cotenant  against  adjoining  owner  to  establish  bound- 
aries; Allen  y.  Higgins,  9  Wash.  448,  43  Am.  St.  Rep.  848,  as  against  tres- 
passer, holding  further  as  to  creation  of  such  tenancy  by  irregular 
partition  proceedings;  Le  Franc  y.  Richmond,  5  Sawy  604,  15  Fed.  Cas. 
246,  as  against  adyerse  claimants  in  possession,  holding  further  as  to 
title  to  nndivided  interests ;  and  in  Hardy  y.  Johnson,  1  WalL  373,  dis- 
cussing further  nature  of  ejectment  under  local  practice.  Cited  also  in 
note  to  Mobley  y.  Bruner,  98  Am.  Dec.  363,  and  to  Marshall  y.  Palmer, 
50  Am.  St.  Rep.  839,  842,  on  general  subject  and  upon  cotenant's  right 
to  possession. 

Trial  by  Court. — Questions  of  law  should  be  presented  in  form  of  prop- 
ositions IS  points  made  by  counsel,  p.  163. 

Cited  to  same  effect  in  Estate  of  Pa^,  57  Oal.  239,  as  to  exceptions  for 
CTTOTs  of  law  in  rulings  upon  probate  account;  Wilson  y.  Wilson,  64  Cal. 
H  as  to  request  of  law  and  bill  of  exceptions  thereon.  Oyerruled  in 
Umb  T.  Harfaaugfa,  105  CaL  693,  as  superseded  by  codes. 

20  CaL  164  166.    PEOPLB  ▼.  HOLL. 

^tJbt  to  Txial  hy  Jmy  is  waiyed  by  plea  of  guilty  on  amignment, 

p.  165. 

Cited  in  People  ▼.  Chew  Lan  Ong,  141  Cat  552,  sostaimng  coostitution- 
^y  of  section  1192,  Penal  Code;  People  y.  Lennox,  67  CaL  115,  as  to 
■Qcb  plea  oB  day  of  trial,  holding  further  plea  eonld  not  be  withdrawn 
after  seatenee  imposed  tlieieon;  Craig  ▼.  State,  49  Ohio  St.  420,  holding 
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constitutional  an  act  prescribing  examination  by  court  on  such  plea;  and 
im  Hallinger  ▼.  Davis,  146  U.  S.  318,  319  (cited  in  Ex  parte  Belt,  159  U. 
S.  99),  holding  proceedings  under  such  act  to  be  ''due  process  of 
law." 

General  Citation.— State  ▼.  Alony,  67  N.  H.  277. 

20  Oa.  169-172.    HART  ▼.  BURITBTT.    S.  0.  10  OaL  64;  16  Gal.  690. 

Writ  of  Error  to  United  States  Supreme  Court— Granting  of,  hj 
state  supreme  court,  is  within  latter's  discretion,  p.  170. 

ated  to  same  effect  in  Greely  t.  Townsend,  26  OaL  610,  611,  614,  de- 
nying writ  upon  judgment  that  certain  lands  were  pueblo,  and  holding 
local  act  (Stats.  1865,  p.  80)  inoperative. 

20  CeA.  178-174.    ZABRISEIB  ▼.  TORRET. 

AppeaL— 'flatter  in  dispute"  does  not  indude  costs  and  percentagt^ 
p.  174. 

Cited  to  same  effect  in  Dashiell  ▼.  Slingerland,  60  CSal.  657,  as  to  inelnd- 
ing  of  interest,  discussing  jurisdiction  under  new  constitution. 

20  (M.  177.    McinXTRE  ▼.  WILLIS. 

Statement.— Appeal  from  order  denying  new  trial  will  not  be  con- 
sidered in  absence  of  proper  statement,  p.  177. 

Cited  to  same  effect  in  Hoadley  t.  Grow,  22  CSaL  266,  holding  omission 
of  judge  to  settle  statement  no  excuse  where  proper  steps  to  compel  set- 
tlement no  taken;  and  in  CJody  ▼.  FiUey,  4  Colo.  437,  where  statement 
not  properly  authenticated. 

20  Cal.  177-180.    PEOPLE  ▼.  AH  KL 

Confession.— Finding  of  stolen  property  at  place  named  in  confession 
renders  latter  admissible,  p.  179. 

Cited  to  same  effect  in  Beery  ▼.  United  States,  2  Colo.  204,  admit- 
ting eyidence  that  defendant  delivered  property  to  witness  representing 
it  to  be  that  stolen,  but  rejecting  other  evidence  of  confession  when  im- 
properly obtained;  State  v.  Novak,  109  Iowa,  729,  and  State  v.  Simas,  26 
Nev.  447,  both  holding  confession  admissible  under  facts  stated  Dis- 
tinguished in  People  v.  Ah  How,  34  CaL  224,  rejecting  confession  made 
under  threats,  which  did  not  lead  to  discovery  of  facU  establishing  its 
truth. 

Larceny.— Recent  possession  of  property  is  not  per  se  prima  fa«ie 
evidence  of,  p.  179. 

Cited  to  same  effect  in  People  ▼.  Gassaway,  28  OaL  61;  People  t. 
Antonio,  87  CaL  407,  holding  proof  necessary  that  deftodant  obtained 
pcMMOSsion  dishonestly;  People  v.  Kelly,  28  OaL  427,  and  in  People  v. 
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Gill,  45  CaL  286,  holding,  however,  that  it  is  a  circumstance  to  be  oon- 
sidered  with  other  facts;  People  v.  Noreaga,  48  GaL  123  (cited  in  Peo- 
ple T.  Swinford,  57  GaL  87),  as  to  riding  of  horse  and  leaving  saddle  with 
innkeeper;  Brooke  t.  People,  23  Colo.  379,  approving  instructions  on 
■object  where  taken  together;  People  v.  Swazey,  6  Utah,  98,  reversing 
eiMnietlon  for  larceny  of  sheep,  under  facts  stated;  but  see  People  v. 
Ghadwick,  7  Utah,  141,  sustaining  conviction  in  view  of  additional  evi- 
dence; State  V.  Bliss,  27  Wash.  467,  instruction  in  prosecution  for  burg- 
lary that  if  jury  believe  defendant  found  in  possession  of  stolen  property 
soon  after  burglary,  such  possession  is  strong  circumstance  tending  to 
■bow  gnitt^  is  erroneous;  State  v.  Jennings,  81  Mo.  214,  holding  burden 
on  state  throughout;  State  v.  En,  10  Nev.  281,  holding  further  evidence 
admissible  of  contradictory  statements  of  defendant  as  to  his  possession; 
People  V.  Harty  10  Utah,  200,  applying  rule  to  case  of  housebreaking; 
State  V.  Walters,  7  Wash,  251,  holding  presumption  to  be  one  of  fact 
only;  and  in  Ingalls  ▼.  State,  48  Wis.  666.  Denied  in  State  v.  Cassady, 
12  Kan.  560;  Jones  v.  State,  51  Miss.  725;  and  in  Foster  v.  State,  52  Miss. 
609.  CSted  also  in  note  to  Hunt  v.  Gommonwealth,  70  Am.  Dec.  447,  448, 
on  general  subject^  and  at  451,  on  explanation  of  such  possession. 

20  OtL  180-181.    GSIFFOr  ▼.  POLHSMVS. 

Coatianance.— Order  refusing  is  within  discretion  of  court,  p.  181. 

Gtted  to  same  effect  in  People  v.  DeLacey,  28  GaL  590,  where  counter 
affidavit  showed  application  not  made  in  good  faith.  Gited  also  in  note 
to  Stevenson  v.  Sherwood,  74  Am.  Dec  141,  on  discretionary  nature  of 
power  to  grant  continuance. 

20  CbL  182186.    SWAK  ▼.  CHORPBNinHO. 

Agreement  stifling  competition  in  bidding  on  pubUe  contracts  is  His- 
gal,  p.  184. 

Gited  in  Oonway  v.  Garden  Gity  etc  Go.,  190  DL  94,  and  Hoffman  v. 
McMullen,  83  Fed.  376,  378,  48  U.  &  App.  604,  607,  applying  rule  to  like 
agreement  between  contractors  for  public  work;  State  v.  Portland  etc 
Go.,  153  Ind.  489,  74  Am.  St.  Rep.  319,  as  to  pooling  arrangement  between 
gas  companies;  Dement  v.  Rokker,  126  HL  199,  sustaining  defense  against 
mandamus  to  compel  payment  for  state  printing,  that  contract  obtained 
by  partnership  of  competitors  intended  to  stifle  competition;  Engel- 
man  v.  Skiainka,  14  Mo.  App.  441,  holding  action  not  maintainable  for 
goods  sold  where  that  was  consideration  for  such  contract;  Horn  v. 
Star,  etc  Go.,  28  W.  Va.  543,  applying  rule  to  agreement  by  insolvent 
whose  lands  are  to  be  sold,  to  depreciate  price  so  that  he  may  derive 
advantage  therefrom;  and  in  United  States  v.  Addyston  etc  Go.,  85  Fed. 
Rep.  294,  holding  further  as  to  construction  of  ''Anti-Trust  Law"  of 
1880.  CSted,  also,  in  note  to  Jones  v.  Gaswell,  2  Am.  Dec  138,  and  to 
Parsons  V.  Trask,  66  Am.  Dec  508,  on  general  subject. 
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20  CaL  187-196.    COHEN  v.  DAVIS. 

Homestead  Act  of  1860  does  not  apply  to  homesteads  acquired  pre- 
vious to  its  passage,  p.  194. 

C^ted  to  same  efifect  in  Gluckauf  v.  Bliven,  23  Cal.  314,  as  to  effect 
of  mortgage  on  homestead.  Distinguished  in  Brennan  y.  Wallace,  25 
CaL  116,  holding  evidence  of  filing  of  declaration  of  abandonment  under 
act  of  1860,  admissible  as  proof  of  such  abandonment  though  home- 
stead acquired  under  prior  act. 

Declaration  of  Homestead  must  be  filed  under  act  of  1860,  p.  195. 

Cited  to  same  effect  in  Lachman  v.  Walker,  15  Nev.  425,  and  in 
Commercial  etc.  Bk.  v.  Corbett,  5  Sawy.  549,  6  Fed.  Cas.  219,  construing 
local  act;  and  in  Speidel  v.  Schlosser,  13  W.  Va.  699,  aftlrraing  con- 
stitutionality of  provision.  Cited,  also,  in  California  etc  Co.  v.  Ander- 
son, 79  Fed.  Rep.  406,  on  point  that  homestead  declaration  creates  joint 
tenancy. 

20  Cal.  196-198.    CLARK  T.  RUBER. 

Appeal — Modification  of  Judgment. — Order  granting  new  trial  af« 
firmed,  where  plaintiff  in  ejectment  (cotenant)  was  awarded  greater 
relief  than  interest  in  land  warranted;  though  lower  court  might  have 
remitted  part  of  damages,  p.  197. 

Cited  in  Hicks  v.  Coleman,  25  Cal.  145,  85  Am.  Dec.  123,  denying 
modification  and  reversing  judgment  where  based  on  wrong  construc- 
tion of  deed;  Muller  v.  Boggs,  25  Cal.  187,  holding  judgment  erroneous 
but  modifying  it  by  remission  of  excessive  damages;  and  in  Davis  v. 
S.  P.  Co.,  98  Cal.  17,  affirming  practice  of  denying  new  trial  on  remission 
of  part  of  damages.  Cited,  also,  in  Brown  v.  Warren,  16  Nev.  241,  on 
point  that  tenant  in  common  in  ejectment  can  recover  only  proportion 
of  mesne  profits  corresponding  to  interest;  note  to  Ballance  v.  Rankin, 
54  Am.  Dec.  418,  as  to  verdict  and  judgment  in  ejectment  for  part  of 
property  claimed;  and  to  Marshall  v.  Palmer,  50  Am.  St.  Rep.  842,  as 
to  right  of  co-owner  to  recover  real  property. 

20  Cal.  198-211.    TABLE  MOUNTAIN  ETC.  CO.  ▼.  STRANAHAN.    S.  0. 
21  Cal.  551;  31  Cal.  387. 

Mining  Claim. — Transfer  of  ri^t  to  posseesion  may  be  made  by 
parol,  p.  208. 

Cited  to  same  effect  in  Gatewood  v.  McLaughlin,  23  Cal.  178,  when 
made  by  one  in  possession  and  accompanied  by  change  thereof;  Antoine 
Co.  V.  Ridge  Co.,  23  Cal.  222,  on  similar  facts  holding  transferee  entitled 
to  bring  ejectment;  Patterson  v.  Keystone  etc.  Co.,  23  Cal.  670,  holding 
such  transfer  to  prevail  against  subsequent  transfer  from  grantor  by 
deed;  Omar  v.  Soper,  11  Colo.  389,  390,  7  Am.  St.  Rep.  253,  where  name  of 
locator  erased  from  discovery  notice  by  transferee  who  g>es  into  pos- 
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session;  Herron  v.  Eagle  etc.  Co.,  37  Or.  158,  on  point  that  locator's 
interest  prior  to  compliance  with  statutes  as  to  patent  is  merely  per- 
sonalty; Union  etc.  Co.  v.  Taylor,  100  U.  S.  42,  as  to  conveyance  of 
individual  interest  where  transferee  goes  into  joint  possession  with  his 
transferror;  Lockhart  v.  Rollins,  2  Idaho,  508,  admitting  proof  of  local 
custom  to  that  effect;  and  in  Doe  v.  Waterloo  etc.  Co.,  70  Fed.  Rep.  459, 
on  point  that  parol  transfer  by  locator  to  others  who  join  in  completing 
location,  is  not  an  abandonment.  Distinguished  in  Copper  Hill  Co. 
V.  Spencer,  25  Cal.  24,  where  grantor  not  in  actual  possession  and  does 
not  deliver  possession;  and  in  Hardenbergh  v.  Bacon,  33  Cal.  381,  fol- 
lowed in  Hopkins  v.  Noyes,  4  Mont.  658,  559,  where  interest  considered 
as  real  estate.  Doubted  in  Paterson  v.  Keystone  etc.  Co.,  30  Cal.  363, 
as  abrogated  by  subsequent  act  (Stats.  1860,  p.  175) ;  and  overruled 
on  same  ground  in  Felger  v.  Coward,  35  Cal.  652,  even  where  possession 
delivered;  Garthe  v.  Hart,  73  Cal.  544,  as  to  oral  adjustment  of  bound- 
aries; citing,  also.  Stats.  1863,  p.  98,  and  Civil  Code,  sec.  1091.  Cited, 
slso,  in  note  to  McClintock  v.  Bryden,  63  Am.  Dec.  107,  on  general  sub- 
ject 

Ejectment  for  Mining  Claim. — Possession  of  part  of  mining  claim, 
wliere  boundaries  are  defined,  is  sufficient  to  maintain  ejectment,  p. 
209. 

Cited  to  same   effect  in  same  case,  31  Cal.   391,  but   limited  with 
wspect  to  general  usage;  Garthe  v.  Hart,  73  Cal.  542,  holding  however, 
>nere  possession  insufficient  against  subsequent  locator  who  has  com- 
plied with  mining  laws;  Approved  in  Ritter  v.  Lynch,   123  Fed.  934, 
where  owner  of  stamp-mill  constructed  reservoir  across  ravine  on  public 
lifld  adjoining  millsite  in  which  tailings  deposited,  and  after  his  death 
^eirs  paid  taxes  and  their  agents  looked  after  land  and  made  repairs 
to  protect  tailings,  ownership  of  tailings  preserved;  Rogers  v.  Cooney, 
7  Nev.  220,  action   for   trespass,   holding    fencing  claim   unnecessary; 
and  in  North  Noonday  etc.  Co.  v.  Orient  etc.  Co.,  6  Sawy.  507,  11  Fed. 
Rep.  128,  on  point  that  iwitiiiig  claim  in  actual  possession  is  valid  as  to 
trespassers,  irrespective  of  mining  laws.     Cited,  also,  in  note  to  Mc- 
Clintock V.  Bryden,  63  Am.  Dec.  105,  as  to  miner's  possessory  rights. 

Sixe  of  Location. — General  custom  controls  in  absence  of  local  regula- 
tion, p.  210. 

Cited  to  same  effect  in  Doe  t.  Waterloo  etc.  Co.,  73  Fed.  Rep.  460, 
applying  rule  to  time  for  completing  location.  Cited,  also,  in  note  to 
McClintock  y.  Bryden,  63  Am.  Dec.  104,  as  to  miner's  customs. 

20  Cal  211-219.    MASON  ▼.  CHONISB. 

Statute  of  Limitations. — ^Demurrer  may  raise,  where  appearing  on 
&ce  of  complaint,  p.  217. 

Cited  in  De  Uprey  v.  De  Uprey,  23  CaL  353,  on  question  whether 
•Qch  ground  should  be  distinctly  specified* 
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Judgment. — Statute  of  limitations  applies  to  domestic  judgments  irre- 
spectiye  of  right  of  leyiTor  upon  motion,  p.  218. 

Cited  to  same  effeet  in  Rowe  ▼.  Blake,  99  OaL  171,  87  Am.  St.  Rep.  48, 
on  point  that  foreclosure  decree  may  be  sued  upon,  irrespective  of  remed j 
by  sale  thereunder;  Peters  t.  Vawter,  10  Mont.  209,  210,  discussing 
question  of  reviTor  by  motion;  Haupt  t.  Burton,  21  Mont.  577,  69  Am. 
St.  Rep.  702,  applying  rule  under  local  statutes;  Citizens'  Nat.  Bank 
▼.  Lucas,  26  Wash.  422,  Ballinger's  Code,  section  4798,  fixing  six  years 
as  limitation  upon  oommencement  of  action  judgments  of  courts 
of  United  States  or  any  state  applies  to  domestic  judgments;  Bonnifleld 
▼.  Price,  1  Wyo.  288,  holding  further  as  to  effect  of  absence  to  prevent 
bar.  Denied  in  Strong  ▼.  Bamhart,  6  Oreg.  499,  holding  no  action  main- 
tainable  thereon. 

General  Citation.— FuUerton  t.  Bailey,  17  Utah,  92. 

20  OsL  219-224.    CLARK  T.  TROT. 

Acknowledgment-^^nstmction  of  Statute.— Deed  executed  before 
statute  may  be  acknowledged  thereunder  with  same  effect  as  if  exe- 
cuted thereafter,  p.  228. 

CSted  to  same  effeet  in  Sharon  ▼.  Davidson,  4  Ner.  420. 

Recording  Act— Conitmction  of  Statute.— Deed  executed  before  pa«* 
sage  of  Recording  Act  must  be  first  recorded  thereafter  to  obtain  prior- 
ity over  deed  executed  thereafter,  p.  224. 

Cited  to  same  effect  in  Anderson  ▼.  Fisk,  86  OaL  684,  686,  where 
deed  not  acknowledged,  and  in  Graff  v.  Middleton,  43  OaL  848,  where 
deed  was  destroyed  more  than  month  after  passage  of  the  act. 

Recording  Act. — 'Valuable  consideration''  is  money  or  its  equlTalent^ 
irrespectiye  of  adequacy,  p.  224. 

Cited  in  Aden  ▼.  City,  189  OaL  168,  defining  ''good  oonsideratioB* 
under  Ci^l  Code,  section  1605;  Frey  t.  Clifford,  44  OaL  841,  as  including 
mortgage  given  to  secure  pre-existing  debt. 

Staxe  Dedsii.— Principle  applies  to  decisions  under  Recording  Aet» 
p.  224. 
Cited  in  note  to  Gee's  Admr.  ▼.  Williamson,  27  Am.  Dec  682. 

20  ObiL  226-229.    JOHNSOK  ▼.  VAN  DYKB. 

Mexican  Lands. — Statute  of  limitations  as  to  (Stats.  1866,  c  87,  see. 
1),  does  not  run  until  patent  issued,  this  being  regarded  as  "final  oon- 
flrmation,"  p.  227. 

Cited  to  same  effect  in  Daris  ▼.  Daris,  26  OaL  46,  as  to  action  for 
pueblo  lands;  Beach  v.  (Gabriel,  29  Cal.  686,  where  land  in  suit  was  part 
of  larger  tract  pending  proceedings  for  patent;  Sabichi  t.  Aguilar,  43 
OaL  291,  294,  and  Younger  ▼.  Pagles,  60  OaL  621,  holding  running  of 
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■Catiite  where  no  patent  issued,  unaffected  hj  act  of  1863,  see.  7,  p.  327; 
Ot}onnor  ▼.  Fogle,  03  OaL  11,  on  point  tbat  adTerse  possession  runs 
agsinst  patentee  from  state  only  from  issuance  of  patent.  Distin- 
gmshed  in  Mahoney  ▼.  Van  Winkle,  33  GaL  467,  defining  final  oon- 
flnnation  as  to  proceedings  under  Ck>ngres8ional  Act  of  1860,  and 
in  Bissell  ▼.  Henshaw,  1  Sawy.  660,  3  Fed  Gas.  469,  as  to  same  term 
under  state  act  of  1863  above  dted.  Cited,  also  in  Hills  v.  Sherwood, 
38  GaL  479,  defining  "final  adjudication"  as  used  in  contract,  when  ap- 
plied to  judgment. 

20  OaL  233-277.    STATE  ▼.  McOLTNN.    81  Am.  Dec.  118. 

Decne  admitting  will  to  probate  is  conchisiTe  and  cannot  be  set  aside 
er  vacated  except  on  appeal,  p.  268. 

Cited  to  same  effect  in  Kearney  y.  Kearney,  72  Gal.  694,  applying  rule 
to  order  setting  apart  homestead;  Goldtree  t.  McAllister,  86  OaL  102, 
as  to  admission  of  will  here  on  foreign  probate;  Curtis  t.  Underwood, 
101  OsL  670,  as  to  validity  of  notice  to  heirs;  Langdon  v.  Blackburn,  109 
CaL  25,  and  in  In  re  Broderick's  Will,  21  WalL  614  (covering  same  will 
as  main  case,  and  cited  in  Eldrsd  v.  Warner,  1  Aris.  Ter.  220),  as  to 
sidt  in  equity  to  chaige  executor  with  trust  in  favor  of  another  alleged 
to  have  been  defrauded  by  forged  or  fraudulent  will;  "VHuslow  v. 
Donnelly,  119  Ind.  666,  as  to  action  to  quiet  title,  attacking  probate  in 
another  state,  where  will  procured  by  fraud  (and  see  Lange  v.  Dam- 
nder,  119  Ind.  673,  where  question  discussed  but  not  decided) ;  Loose- 
acre  V.  Smith,  12  Neb.  844,  846;  Bent  v.  Thompson,  6  N.  Mex.  424,  hold- 
ing further  as  to  right  of  infant  heir  to  re-probate;  Steele  v.  Renn,  60 
Tez.  482,  32  Am.  Rep.  607,  on  point  that  purchaser  from  executors 
after  pxobate  is  unaffected  by  subsequent  annulment  of  will  for  f oigery 
(bat  see  as  to  this  Hughes  v.  Burriss,  86  Mo.  667,  distinguishing  main 
esse  also.)  Distinguished  in  Barney  v.  Hayes,  11  Mont.  106,  holding 
decree  denying  probate  not  conclusive  upon  subsequent  application  where 
irill  is  accompanied  by  codicil;  and  in  Coulson  v.  Holmes,  6  Sawy.  286, 
6  Fed.  Gas.  629,  on  point  that  court  may  adjudge  that  property  is  not 
affected  by  will  without  questioning  validity  of  probate.  Cited,  also, 
in  Stevenson  v.  Superior  Court,  62  CSaL  64  (cited  in  note  to  Thomas  v. 
People,  47  Am.  Rep.  466),  afiSrming  jurisdiction  of  probate  court  to 
snnul  administration  proceedings  when  supposed  decedent  is  living; 
McDaniel  v.  Pattison,  98  CSaL  101,  on  point  that  probate  jurisdiction 
is  exclusive  to  establish  wiU,  even  if  lost,  destroyed,  or  fraudulently 
suppressed;  and  in  McNeil  v.  McNeil,  78  Fed.  Rep.  836,  discussing  power 
of  federal  court  to  annul  state  court's  decree  of  divorce  when  obtained 
by  fraud.  CSted,  also,  in  note  to  Irish  v.  Smith,  11  Am.  Dec.  667,  on  re- 
lief sgsinst  fraudulent  wiU;  Schnlts  v.  Schults,  60  Am.  Dec  364,  on 
eonehisiveness  of  probate;  and  to  Townsend  v.  Townsend,  94  Am.  Dec 
194,  and  Little  Rock  etc.  Co.  v.  Wells,  64  Am.  St.  Rep.  219^  on  equity 
jurifldietiQn  in  probate  matters. 
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Proceeding  in  rem. — ^Decree  is  binding  oa  whole  world — applied  to 
decree  admitting  will  to  probate,  p.  271. 

Cited  in  People  v.  Irrigation  Dist.,  128  Cal.  482,  484,  holding  state 
bound  by  proceeding  in  rem  under  confirmatory  irrigation  act;  Crall  ▼. 
Poso  etc.  Dist.,  87  Cal.  147,  as  to  proceeding  to  confirm  organization  of 
irrigation  district  under  Wright  Act.  Cited,  also,  in  note  to  Schultz 
V.  Schultz,  60  Am.  Dec.  363,  and  to  Street  v.  Augusta  etc.  Co.,  75  Am. 
Dec.  722,  on  general  subject. 

Probate  may  be  Revoked  only  within  year  prescribed  by  statute, 
p.  271. 

Cited  to  same  efifect  in  In  re  Maxwell,  74  Cal.  386,  as  to  contest  for 
fraud,  when  facts  not  discovered  within  year.  Cited,  also,  In  note  to 
Schultz  V.  Schultz,  60  Am.  Dec.  367,  on  general  subject  of  probate  con- 
tests, collecting  cases  by  states;  to  Waters  v.  Stickney,  90  Am.  Dec. 
136,  137,  on  power  to  revoke  probate. 

Opinion  on  Appeal  will  not  be  rendered  on  moot  questions  where  hav- 
ing no  effect  on  case  in  any  stage,  p.  276. 

Cited  to  same  effect  in  Powelson  v.  Lock  wood,  82  Cal.  617,  although 
requested  on  stipulation  of  coimsel;  McCallion  v.  Savings  etc.  Soc,  83 
Cal.  574,  where  judgment  affirmed;  dissenting  opinion  in  Wright  ▼• 
Carson  etc.  Co.,  23  Nev.  49,  discussing  doctrine  of  law  oi  case. 

20  Cal.  277-282.    HOWARD  v.  SHORES. 

Setoff. — Joint  debt  cannot  be  set  off  against  separate  debt,  p.  281. 

Cited  to  same  effect  in  Roberts  v.  Donovan,  70  CaL  112;  in  Kemp 
V.  McCormick,  1  Mont.  423,  and  in  Coleman  v.  Elmore,  31  Fed.  Rep.  392, 
12  Sawy.  465,  denying  right  of  counterclaim  by  joint  debtor  of  separate 
demand  in  his  favor.  Cited,  also,  in  Henderson  v.  Lewis,  11  Am  Dec 
737,  on  general  subject. 

Equitable  Setoff  of  joint  against  separate  debt  will  not  be  allowed 
unless  plaintiff  is   insolvent  or  defendant  may   lose  his  demand,  p. 

281. 

Cited  to  same  effect  conversely  in  Hobbs  v.  Duff,  23  Cal.  627,  allowing 
setoff  against  judgment  in  suit  thereon  brought  by  assignees  of  insolvent 
judgment  creditors;  Spafford  v.  Rowan,  124  N.  Y.  113,  holding  mere 
insolvency  of  other  members  of  plaintiff's  partners  is  insufficient  for 
interposition  of  equity.  Cited,  also  in  Barnes  v.  McMullins,  78  Mo.  271, 
discussing  question  generally,  and  disallowing  such  setoff  because  un- 
liquidated and  arising  ex  delicta 

20  Cal.  282-288.    HOWARD  v.  VALENTINE. 

Where  part  only  of  relief  sought  is  beyond  jurisdiction,  dismissal  of 
action  is  erroneous,  p.  287. 
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CSted  in  Peninsular  etc  Go.  y.  Pacific  etc.  Co.,  123  Cal.  697,  noted 
under  Van  Etten  v.  Jilson,  6  CaL  19;  Greenbaum  v.  Martinez,  86  Cal. 
462,  snstaining  oTemiling  of  demurrer  in  action  for  trover  based  on 
inclusion  in  damages  of  attorney's  fees;  and  in  Armstrong  v.  Paul,  1 
Nev.  141,  action  for  unlawful  detainer,  where  damages  claimed  exceeded 
statutory  limit. 

Unlawful  Detainer — ^Damages. — ^Recovery  is  limited  to  rent,  accruing 
after  possession  has  become  unlawful,  p.  287. 

Cited  to  same  effect  in  Hoope  y.  Meyer,  1  Nev.  447,  discussing  right 
to  treble  damages. 

20  CaL  288-317.     HAYNES  ▼.  MEEKS.    S.  C.  10  Cal.  110;  and  Meeks 
V.  Hahn,  20  Cal.  620. 

Appointment  of  New  Administrator  is  invalid  unless  former  has  re- 
signed or  been  removed,  p.  310. 

Cited  in  Freeman  v.  Spencer,  128  Cal.  397,  398,  but  in  case  of  in- 
solvency assignees  sustaining  presumption  of  such  removal  when  au- 
thority of  second  is  attacked  collaterally;  Granger  v.  Sheriff,  140  Cal. 
194,  but  permitting  amendment  of  foreclosure  decree  so  as  to  permit  sale 
by  commissioner;  Estate  of  Hamilton,  34  Cal.  468,  holding  appointment 
proper  where  letters  had  not  issued  to  former  application,  although  order 
made;  dissenting  opinion  in  State  v.  Benton,  12  Mont.  80,  main  opinion 
denying  prohibition  in  case  of  conflicting  appointments  by  courts  of 
county  where  property  situate  and  of  decedent's  death;  Evans  v.  John- 
son, 39  W.  Va.  306,  45  Am.  St.  Rep.  919,  as  to  ineffectual  resignation  by 
committee  of  insane  person;  Holmes  v.  Oregon  etc  Co.,  9  Fed.  Rep.  231, 
7  Sawy.  384,  holding  further  that  decision  of  county  court  as  to  dece- 
dent's inhabitancy  is  conclusive  in  federal  court.  Distinguished  in 
Jennings  ▼.  Le  Breton,  80  CaL  17,  sustaining  new  appointment  where 
resignation  shown. 

Law  of  the  Caae  as  decided  on  first  appeal  controls  upon  subsequent 
appeal,  p.  311. 

Cited  to  same  effect  in  Renick  ▼.  Ludington,  20  W.  Va.  540,  as  to 
jurisdiction  over  certain  parties. 

Proceeding  for  Probate  Sale  of  Realty  is  independent  proceeding  in 
nature  of  action  of  which  petition  is  commencement  and  order  is  the 
judgment,  p.  312. 

Approved  in  Lawrey  v.  Sterling,  41  Or.  525,  county  court's  order  an- 
thoriang  administrator  to  mortgage  realty  based  on  verified  petition 
setting  forth  all  facts  required  by  statute  to  exist  is  conclusive  on 
collateral  attack,  thou^  application  made  by  petition  while  statute 
provides  for  affidavit. 

Probate  Sale. — ^Authority  to  order  is  derived  entirely  from  statute, 
p.  312. 


£0  (M.  S18-861  Notes  on  OtUfornia  Reporta.  1036 

died  to  aame  effect  in  Meeke  v.  Hahn,  20  Gal.  024,  on  point  that  juris- 
diction iB  derived  from  sufficient  petition;  Townsend  ▼.  Tallant,  88  OaL 
64,  91  Am.  Dec  021,  on  point  that  confirmation  cannot  aid  order  of  sale 
Toid  for  defectiTe  notice:  Pryor  ▼.  Downey,  60  OaL  898,  19  Am.  Rep. 
068,  holding  sale  void  for  insufficiency  of  petition;  Estate  of  Boland,  65 
OaL  314,  ruling  similarly  where  condition  and  situation  of  res!  estate  not 
sufficiently  alleged.  James  y.  Throckmorton,  67  CSaL  887,  as  to  sale  of 
real  estate  under  order  for  sale  of  personal  property;  Cotton  ▼.  Hoi- 
loway,  00  Ala.  647,  holding  petition  sufficient;  and  in  Wright  ▼.  Ed- 
wards, 10  Oreg.  808,  805,  as  to  insufficiency  of  petition,  holding  further 
that  jurisdiction  must  affirmatiTely  appear  therefrom.  Cited  also  in 
note  to  Gregory  y.  Taber,  79  Am.  Dec.  222,  on  sufficiency  of  petition  for 
sale. 

Order  of  Sale  ia  Conduslye  when  based  on  sufficient  petition  and  notice, 
against  ooUateral  attack,  p.  312. 

Cited  to  same  effect  in  Halleek  y.  Moss,  22  CaL  270,  as  to  alleged 
irregularities  or  defects  in  order,  and  proceedings  thereunder;  Luoo  ▼. 
Commercial  Bank,  70  Cal.  842,  applying  rule  to  order  accepting  execu- 
ter's  resignation;  and  in  Holmes  y.  Oregon  etc  Co.,  9  Fed.  Rep.  241, 242, 
7  Sawy.  897,  applying  rule  to  decision  of  oounty  court  as  to  decedent's 
inhabitancy,  in  granting  letters.    Distinguished  in  Bateman  y.  Reitler, 

19  Colo.  551,  sustaining  order  of  sale,  howeyer,  against  collateral  attadc, 
where  petition  sufficient. 

Requisites  of  Petition  for  probate  sale  of  realty  stated,  pp.  815,  816. 

Approyed  in  Wallace  y.  Grant,  27  Wash.  185,  order  authorizing  admin- 
istrator to  mortgage  realty  is  yoid  when  based  on  petition  affirmatiyely 
showing  that  personalty  not  exhausted,  but  merely  showing  that  peti- 
tioner has  sold  aU  personalty  that  In  his  judgment  ia  adyimble  to  seD 
at  that  time. 

20  CaL  818-851.    PBRRT  T.  WASHBURH. 

Mandamus  will  lie  to  compel  issnanee  of  tax  receipt  upon  payment, 
p.  849. 

CSted  to  same  effect  in  dissenting  opinion  in  Tilden  y.  Saeramento-  Co., 
41  OaL  77,  main  opinion  refusing  writ  to  compel  superyiBors*  allowance 
of  claim,  when  a  judicial  function. 

Tegal  Tender  Kotes^  are  not  receiyable  for  state  and  oounty  taxes, 
p.  86a 

Cited  to  same  effect  in  dissenting  opinion  in  Mendocino  Co.  y.  Morris, 
32  OaL  154,  main  opinion  holding  judgment  on  official  bond,  payable  in 
money  generally.  Distinguished  ia  Lawronce  y.  Staigg,  10  R.  L  004^ 
holding  such  notes  ayailable  for  payment  of  award  in  decree  whero  kind 
of  money  not  specified* 

Tax  is  not  a  ''Debt'*  within  meaning  of  Legal  Tender  Aet,  p.  860. 


Vm  Notes  <m  Oalifornia  Reports.  20  Gal.  318-351 

Gtted  in  Branga  ▼.  Rowe,  127  OaL  509,  on  point  that  tax  is  cTeatnre  of 
statute  and  is  inyalid  when  statute  not  followed;  Wason  ▼.  Bigelow,  11 
Oida  App.  122,  discussing  place  of  trial  of  action  for  taxes  under  local 
statutes;  Danforth  ▼.  McGook  Co.,  11  S.  Dak.  264,  266,  74  Am.  St.  Rep. 
811,  812,  quoting  Meriwether  ▼.  Garrett,  102  U.  8.  472,  and  Lane 
Go.  T.  <>egon,  7  WalL  71;  Brule  Co.  ▼.  King,  11  S.  Dak.  298,  holding 
taxes  not  recoTerable  by  ciTil  action  under  local  statutes;  dissenting 
opinion  in  Harris  y.  Larson,  24  Utah,  147,  majority  holding  judgment 
in  action  for  failure  to  deliver  hogs  under  bill  of  sale  given  as  part 
of  purchase  price  of  hogs,  not  debt  created  for  purchase  price  of  land 
within  Rerised  Statutes,  sections  1156,  8247,  making  land  subject  to 
execution;  dissenting  opinion  in  Mendocino  County  ▼.  Morris,  32  CaL 
154,  main  opinion  holding  that  judgment  on  official  bond  is  payable  in 
money  generally;  People  ▼.  Steamer  America,  34  CaL  681,  on  point 
that  tolls  under  Water  Front  Act  may  be  made  payable  in  coin;  People 
T.  Hulberty  71  CaL  73,  on  point  that  reclamation  assessment  is  liability 
created  by  statute  under  statute  of  limitations;  San  Luis  Obispo  v. 
Hendricks,  71  CaL  245,  holding,  however,  that  local  license  tax  is  debt 
and  not  penalty;  dissenting  opinion  in  San  Gabriel  Co.  v.  Witmer  Co., 
96  CaL  638,  main  opinion  discussing  payment  of  mortgage  tax; 
Sargent  ▼.  Tuttle,  67  Conn.  168,  on  point  that  sewer  assessment  does 
not  bear  interest;  and  in  State  v.  Southwestern  etc  Co.,  70  Ga.  35, 
on  same  point  as  to  tax,  holding  penalty  exclusive  (and  see  Dubuque 
V.  Illinois  Cent,  etc  Co.,  39  Iowa,  75) ;  dissenting  opinion  in  Rhodes  v. 
OTkrrell,  2  Nev.  63,  main  opinion  (denying  main  case  at  p.  61)  holding 
judgment  for  taxes  payable  in  legal  tender  notes;  but  overruled  in 
State  V.  Yellow  Jacket  etc  Co.,  14  Nev.,  citing  main  case,  p.  250;  Lane 
County  V.  Oregon,  7  WalL  81,  as  to  legal  tender  notes;  Meriwether  v. 
Garrett,  102  U.  S.  614,  on  point  that  taxes  levied  but  not  collected 
cannot  be  enforced  after  repeal  of  municipal  charter;  and  in  Crabtree  v. 
Madden,  54  Fed.  Rep.  431,  denying  jurisdiction  of  federal  court  for 
collection  of  taxes  imposed  by  Greek  Indian  tribe.  Distinguished  in 
TtibeU  T.  G.  P.  etc  Co.,  84  CaL  623,  holding  railway  fares  payable  in 
legal  tender  notes;  Sacramento  County  v.  G.  P.  etc.  Co.,  61  CaL  253,  on 
point  that  tax  is  debt  as  to  bringing  of  action  thereon  by  district 
attorney;  and  in  San  Francisco  Gas  Co.  v.  Brickwedel,  62  Gal.  644,  ruling 
similarly  as  to  its  allowance  as  setoff  in  action  by  delinquent  against 
etty  (but  see  contva,  Nebraska  City  v.  Gas  Co.,  9  Neb.  346.)  Denied  in 
Haas  V.  Misner,  1  Idaho,  175, 177,  holding  tax  a  debt  within  Legal  Tender 
Act,  and  holding  unconstitutional  a  territorial  statute  requiring  pay- 
ment thereof  in  coin  or  on  coin  basis;  and  in  Dubuque  v.  Dlinois  Cent, 
etc  Ccy  89  Iowa,  62,  to  same  effect.  Cited  also  in  note  to  New  Orleans 
▼.  Telephcme  etc  Co.,  8  Am.  St.  Rep.  506,  507,  defining  "tax";  and  to 
Biehards  ▼.  Commissioiieri,  42  Am.  St.  Rep.  656,  upon  eolleetioa  sf 
taxes  by  snft* 
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A  Debt  is  a  Stun  of  Money  due  by  contract  express  or  implied,  p. 
850. 

Approved  in  MacDonald  y.  Tefft  etc.  Co.,  128  Fed.  386,  business  obli- 
gations of  married  woman  residing  in  Florida  and  engaged  in  business 
on  own  account,  though  not  a  free  trader,  are  debts  within  bankruptcy 
law. 

General  Citation.— Lobban  y.  State,  9  Wyo.  390. 

20  Gal.  352-387.    FITCH  t.  MILLER. 

Probate  Law. — Order  of  sale  depends  on  filing  with  sufficient  ayer- 
ments,  but  not  upon  their  truth,  p.  382. 

Cited  to  same  effect  in  Pryor  y.  Downey,  50  Cal.  398,  19  Am.  Rep. 
658,  holding  petition  insufficient;  Estate  of  Boland,  65  Cal.  315,  ruling 
similarly;  Thompson  v.  Samson,  64  Cal.  333,  on  point  that  bona  fide 
purchaser  from  distributee  is  protected  against  order  annulling  will 
for  insanity;  Kertchem  y.  George,  78  Cal.  599,  holding  sale  yoid  where 
petition  defectiye,  and  denying  specific  performance  of  contract  of  pur- 
chase; Richardson  y.  Butler,  82  Cal.  179,  16  Am.  St.  Rep.  105,  confirming 
petition  and  sale,  and  holding  substantial  compliance  sufficient;  Smith 
y.  Biscailuz,  83  Cal.  346,  347,  348,  354,  and  355,  holding  guardian's 
petition  for  sale  sufficient;  and  upon  same  point  ruling  similarly  in 
Gager  y.  Henry,  5  Sawy.  244,  9  Fed.  Case.  1034  (cited  in  Scarf  y.  Aldrich, 
97  Cal.  365,  33  Am.  St.  Rep.  193,  Wright  v.  Edwards,  10  Greg.  303,  and 
Sprigg  V.  Stump,  7  Sawy.  293,  8  Fed.  Rep.  218),  and  in  Sprigg  y. 
Stump,  7  Sawy.  295,  8  Fed.  Rep.  218;  and  in  Scarf  y.  Aldrich,  97  Cal. 
368,  33  Am.  St.  Rep.  196,  on  point  that  jurisdiction  not  affected  by 
defective  description  of  property  in  petition  and  order  to  show  cause. 
Cited  also  in  note  to  Stuart  v.  Allen,  76  Am.  Dec.  561,  on  general  subject; 
and  in  Cato  y.  Stewart,  28  Ark  151,  as  to  admission  of  extrinsic  eyi- 
dence  to  identify  land  described  in  order  of  sale. 

20  Cal.  387-426.     LEESE  y.  CLARK.     S.  G.   18  Cal.  537;  28  Cal.  27; 
and  29  Cal.  664. 

Law  of  the  Case. — Ruling  of  supreme  court  on  appeal  fixes  rights  of 
parties  and  is  conclusive  upon  them,  p.  416. 

Cited  to  same  effect  in  Haggin  v.  Clark.  71  Cal.  452,  as  to  decision  on 
respective  interests  of  coplaintiffs;  concurring  opinion  in  Sharon  v.  Shar- 
on, 79  Cal.  687,  as  to  fact  of  marriage;  Porter  v.  Muller,  112  Cal.  366, 
as  to  effect  of  oral  contract,  although  decision  thereon  not  absolutely 
necessary  on  first  appeal;  Dodge  v.  Gay  lord,  63  Ind.  372,  where  no  new 
evidence  introduced;  Brimm  v.  Jones,  13  Utah,  442,  as  to  constitutional- 
ity of  statute;  Silva  v.  Pickard,  14  IHah,  249,  as  to  admissibility  of 
testimony;  dissenting  opinion  of  Richardson  y.  Carbon  etc.  Co.,  18  Wash. 
375,  as  to  sufficiency  of  complaint,  and  in  Tyler  v.  Maguire,  17  Wall, 
283,  as  to  title  to  land,  in  case  of  writ  of  error  from  state  supreme  court: 
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Cited  in  Potter  v.  Ajax  etc.  Co.,  22  Utah,  283,  but  holding  rule  not  to 
extend  to  statement  made  obiter;  Mathews  y.  Bank,  100  Fed.  397,  and 
Halev  V.  Kilpatriek,  104  Fed.  648,  noted  under  Phelan  v.  San  Francisco, 
20  Cal.  39.  Distinguished  in  McLeran  ▼.  Benton,  73  Cal.  338,  as  to  new 
objection  to  validity  of  lease;  Wallace  v.  Sisson,  114  Cal.  45,  where  addi- 
tional evidence  offered  on  question  of  fact — the  existence  of  contract; 
Balch  V.  Haas,  73  Fed.  Rep.  977,  where  new  point  raised  whether  X. 
wis  fellow-servant  or  vice-principal.  Denied  in  Hastings  v.  Foxworthy, 
45  Neb.  688,  as  to  re -examination  of  question  of  law  after  general  re- 
mand, reviewing  California  cases. 

Filing  of  Remittitur  in   lower  court  terminates  power  of  supreme 
court  over  its  decirion,  p.  417. 

Cited  to  same  effect  in  Blanc  v.  Bowman,  22  Cal.  25,  denying  motion 
tlien  made  to  vacate  judgment  because  not  rendered  by  proper  mem- 
bers of  court;  concurring  opinion  in  Sharon  v.  Sharon,  79  Cal.  690,  and 
8ilva  V.  Pickard,  14  Utah,  251,  discussing  law  of  the  case;  In  re  Jessup, 
81  GaL  469,  affirming  power  to  grant  rehearing  before  issuance  of  remitti- 
tor.    Distinguished  in  Rowland  v.  Krevenhagen,  24  Cal.  58,  recalling 
remittitur  when  dismissal  of  appeal  procured  by  fraud;  Lovett  v.  State, 
tt  Fla.  393,  ruling  similarly   where  reversal  obtained   through  false 
transcript;  and  Hazard  v.  Cole,  1  Idaho,  305,  as  to  affirmance  improvi- 
dently  made.   Cited  also  in  note  to  Legg  v.  Overbaugh,  21  Am.  Dec.  118, 
OB  general  subject. 

Tioperty,''  as  applied  to  lands,  embraces  all  titles,  legal  or  equitable, 
inchoate  or  complete,  p.  421. 

Cited  to  same  effect  in  Fish  v.  Fowlie,  58  Cal.  375,  holding  title 
nnder  executory  contract,  subject  to  execution. 

GoTemment  Patent  for  Mexican  grant  cannot  be  attacked  collaterally, 
p.  423. 

Cited  to  same  effect  in  Pioche  v.  Paul,  22  Cal.  Ill,  as  to  attack  on 
validity  of  grant  after  patent  issued;  Merrill  v.  Chapman,  34  Cal.  253, 
OB  point  that  confirmed  survey  of  grant  will  prevail  over  subsequent 
patent  (re-reported  in  35  Cal.  88,  sub  nom.  Morrill  v.  Chapman) ;  Truck- 
le etc.  Co.  V.  Campbell,  44  Cal.  92,  applying  rule  as  to  conclusiveness,  to 
fnnchise  for  toll  road;  California  Reduction  Co.  v.  Sanitary  Reduction 
Works,  126  Fed.  42,  validity  of  franchise  by  city  under  which  grantee  is 
acting  is  not  collaterally  attackable  by  private  party  in  suit  in  equity 
on  ground  of  irregularity  in  exercise  of  power  by  city,  nor  because  of 
failure  of  grantee  to  perform  conditions  nonperformance  of  which  work 
forfeiture;  Boyle  v.  Hinds,  2  Sawy.  530,  3  Fed.  Cas.  142,  on  point  that 
patent  is  conclusive  as  to  extent  of  grant,  although  patentee  had  un- 
necessarily presented  a  perfect  title  to  board;  and  in  Hayner  v.  Stanly, 
8  8awy.  220,  13  Fed.  Rep.  222,  as  to  erroneous  location  in  patent. 

Third  Persoiis''  under  act  of  1851  were  those  holding  independent 
titles  arising  prior  to  acquisition  of  California,  p.  425. 
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Cited  to  same  effect  in  Mintum  t.  Brower,  24  Oal.  669,  on  point  that 
such  titles  need  not  be  submitted  to  commissioners;  De  Aiguello  ▼.  Greer, 
26  Oal.  627,  distinguishing  case  where  title  inchoate  at  time  of  aoqaM- 
tion;  Steinbach  y.  Moore,  80  CaL  506,  on  point  that  pueblo  grant  must 
be  presented  to  board;  Miller  ▼.  Dale,  44  GaL  577,  holding  confirmee  not 
such  person  where  concession  not  confirmed  by  departmental  assembly 
nor  judicial  possession  given;  People  ▼.  San  Francisco,  75  OaL  309,  ruling 
similarly  as  to  state,  in  case  of  confirmation  and  patent  to  city  (but  see 
ease  overruled  in  United  Ld.  Assn.  v.  Knight,  86  Gal.  467,  distinguishing 
main  case) ;  Balfour  v.  Burnett,  28  Or.  75,  construing  term  under  local 
statutes;  Bissell  v.  Henshaw,  1  Sawy.  565,  566,  569,  571,  578,  576,  677,  8 
Fed.  Gas.  470,  471,  472,  473,  474,  475,  476,  on  point  that  holders  of  elder 
grant  first  finally  confirmed  are  third  persons  as  to  junior  grant, 
although  latter  first  patented,  and  holding  further  as  to  nature  of 
proceedings  under  act  of  1851;  and  in  Manning  v.  San  Jadnto  Tin  Co., 
7  Sawy.  424,  9  Fed.  Rep.  730,  on  point  that  patent  not  attackable  f6r 
fraud  in  location  by  mine  locator  under  act  of  1866,  after  oonfirmatloB. 
Cited  also  in  note  to  Teschemacher  ▼.  Thompson,  79  Am.  Dec  162,  on 
obligations  of  United  States  to  holders  of  Mexican  grants. 

Statutory  Construction. — Legislative  opinions  of  individuals  during 
discussion  are  entitled  to  little  weight,  p.  425. 

Cited  to  same  effect  in  McGarrahan  v.  Maxwell,  28  Oal.  95,  where 
terms  of  act  unambiguous;  Grace  v.  Collector,  79  Fed.  Rep.  320,  as  to 
construction  of  tariff  act. 

Special  and  General  Verdicts. — ^Former  oontrol  in  case  of  conflict,  p. 
426. 

Cited  in  McAulay  v.  Moody,  128  Cal.  208,  as  to  conflict  between  special 
findings  and  general  verdict;  L.  R.  etc  Co.  v.  Miles,  40  Ark.  827,  directing 
entry  of  judgment  thereon. 

20  C^L  427-431.    FLETCHER  v.  DAINGERFIELD. 

Disbarment  of  Attorney  cannot  be  ordered  without  hearing  and  op- 
portunity for  explanation,  p.  430. 

Cited  to  same  effect  in  State  v.  Schultz,  11  Mont.  432,  denying  power 
of  board  of  medical  examiners  to  revoke  physician's  certificate  without 
hearing;  In  re  Day,  181  IlL  90,  and  Territory  v.  Ashenfelter,  4  K.  Mex. 
106,  quoting  Ex  parte  Garland,  4  Wall.  378;  Ex  parte  Garland,  4  WaU. 
378  (cited  in  Territory  v.  Ashenfelter,  4  N.  Mex.  147,  Gild,  ed.,  8  N.  Mex. 
581),  holding  further  that  attorney  could  not  be  disbarred  because  of 
failure  to  take  test  oath,  when  he  had  been  pardoned.  CSted  also  in 
State  V.  Winton,  11  Oreg.  460,  50  Am.  Rep.  489,  as  to  general  power  to 
disbar,  holding  disbarment  proper  under  facts,  dted  also  In  note  to 
People  V.  Turner,  52  Am.  Dec.  802,  upon  rights  of  disbarred  attorney; 
State  V.  Kirira,  96  Am.  Dec  334,  on  power  to  disbar;  Bums  ▼.  AUea.  t 
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Am.  St.  Rep.  869,  on  point  that  notice  and  hearing  necessary  (and  see 
848);  and  to  In  re  Philbrook,  46  Am.  St.  Rep.  83,  defining  "unprofessional 
oanduct''  as  cause  for  disbarment. 

20  OaL  431-432.     MORRISON  t.  MORRISON. 

Desertion  consists  in  cessation  of  matrimonial  cohabitation  and  intent 
to  desert,  p.  432. 

Cited  to  same  effect  in  Segelbaum  y.  Segelbaum,  39  Minn.  260,  holding 
refonl  of  intercourse  not  desertion  per  se;  Ogilvie  y.  Ogilyie,  37  Or. 
180,  holding  willful  desertion  shown  under  facts  stated. 

20  Gal.  432-435.    PEOPLE  v.  B06GS. 

Mistake  in  Instructions  is  not  reyersible  error  when  not  of  character 
to  have  affected  yerdict,  p.  434. 

Cited  in  People  y.  Ghadwick,  7  Utah,  143,  as  to  failure  to  use  statutory 
form  in  instruction. 

Jniy  Trial — ^Immaterial  Error. — Conyersation  of  jurors  with  third 
persona  is  not  ground  for  reyersal  when  no  injustice  done  thereby,  p. 
435. 

Cited  to  same  effect  in  People  y.  Symonds,  22  Oal.  363,  and  State  y. 
Harris,  12  Ney.  422,  where  conyersation  shown  to  be  innocent;  People 
y.  Oolmere,  23  Cal.  633,  where  rule  applied  to  separation  of  jurors  at  re- 
cess without  admonition  not  to  conyerse,  etc ;  People  y.  Hughes,  29  Cal. 
262,  where  sheriff  took  charge  of  jury,  notwithstanding  appointment  of 
deputy  therefor;  Tieman  y.  Trewick,  2  Utah,  397,  as  to  conyersation 
with  witness  as  to  immaterial  matter;  in  Dower  y.  Church,  21  W.  Va.  66, 
where  appellant's  attorney  knew  of  conyersation  before  submission  of 
eanse  but  raised  no  objection  until  after  adyerse  yerdict;  and  in  Terri- 
tory y.  Edie,  6  N.  Mex.  567,  where  deputy  sheriff  at  request  of  juror, 
wrote  out  desired  form  of  yerdict.  Cited  also  in  note  to  Dana  y.  Roberts, 
1  Am.  Dec.  37,  and  to  Hilton  y.  Southwick,  36  Am.  Dec.  266,  on  general 
SQbject 

Verdict.— Misnomer  of  defendant  in,  is  not  material  error,  when  name 
may  be  rejected  as  surplusage,  p.  436. 

(Sted  in  People  y.  Oliyeria,  127  Cal.  379,  as  to  omission  of  "Jr."  in  part 
of  information;  People  y.  Ah  Kim,  34  Cal.  190,  where  yerdict  followed 
original  title  which  had  been  changed  on  arraignment;  People  y.  Ferris, 
66  Cal.  444,  applying  rule  to  indictment  for  forgery,  where  name  of 
person  defrauded  omitted  middle  initial  in  one  instance;  People  y. 
Smith,  103  Cal.  668,  ruling  similarly  as  to  yariance  between  indictment 
and  testimony  as  to  middle  initial  in  case  of  forgery.  Cited  also  in 
Tranbe  y.  State,  66  Miss.  166,  applying  rule  as  to  surplusage,  to  yerdict 
of  ''manslaughter  in  second  degree,"  where  statute  recognised  no  degrees 
thereof. 

Notes  Cal.  Rep.— 66 
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20  Gal.  436.    PEOPLE  T.  BOSCOVITCH. 

Order  Excluding  Witnesses. — ^Disobedience  of,  eannot  h%  ptudshed  by 
rejecting  evidence  of  witness,  p.  436. 

Cited  to  same  effect  in  Davis  v.  Byrd,  04  Ind.  526,  distinguishiiii^  ease 
where  disobedience  is  prompted  by  party.  State  v.  David,  26  IniL  App. 
301. 

20  CaL  439-441.    PEOPLE  v.  NEWBERRY. 

Aiders  and  Abettors. — ^Accessary,  charged  as  aider  and  abettor,  may  be 
convicted  although  principal  acquitted,  p.  440. 

Cited  in  note  to  State  v.  Hildreth,  61  Am.  Dec  876>  on  general 
subject; 

20  Cal.  442-460.    SPENCER  v.  VIGNEAUX 

Equitable  Defense. — ^Fraudulent  concealment  of  credits  against  judg- 
ment may  be  set  up  as  defense  in  action  thereon,  p.  448. 

Cited  in  Hart  v.  Gould,  62  Mich.  270,  upon  right  to  explain  receipt  and 
show  ignorance  of  facts  connected  therewith;  dissenting  opinion  in 
State  V.  Ross,  118  Mo.  70,  main  opinion  denying  right  to  attack  collater- 
ally for  fraud  an  order  appointing  receiver;  Nichols  v.  Stevens,  123  Mo. 
117,  46  Am.  St.  Rep.  620,  allowing  such  right,  by  way  of  defense,  to  svat 
on  stockholder's  liability;  Wonderly  v.  Lafayette  Co.,  160  Mo.  660,  73 
Am.  St.  Rep.  482,  sustaining  direct  attack  in  state  court  in  action  on  fed- 
eral judgment  so  obtained;  cf.  Bennett  v.  Wilson,  133  Cal.  386,  86  Am.  St. 
Rep.  212,  discussing  collateral  attack  upon  void  judgments;  Phillips 
V.  Kuhn,  36  Neb.  196,  applying  rule  in  main  case  to  compromise  ob- 
tained by  fraud.  Cited  also  in  note  to  Little  Rock  etc.  Co.  v.  Wells,  64 
Am.  St.  Rep.  233,  as  to  power  of  equity  to  relieve  from  judgment, 
for  fraudulent  concealment. 

20  Cal.  460-489.     FULTON  v.  HANLOW. 

Pueblo  Lands  of  City  as  successor  to  pueblo  are  not  subject  to  exe- 
cution, p.  480. 

Cited  to  same  effect  in  San  Francisco  v.  Canavan,  42  Cal.  666,  holding 
further  as  to  power  of  legislature  over  such  property;  and  in  Town- 
send  V.  Greeley,  6  Wall.  337,  discussing  further  effect  of  Treaty  of 
Guadalupe  Hidalgo  on  pueblo  lands. 

Estoppel— Res  Judicata. — Title  of  purchaser  at  sheriff's  sale  is  not 
established  by  decree,  in  action  to  enjoin  sheriff,  that  former  is  entitled 
to  sheriff's  deed,  p.  482. 

Cited  in  Chapman  v.  Hughes,  134  Cal.  656,  noted  under  McDonald  v. 
Bear  R.  etc  Co.,  16  Cal.  149;  Bamett  v.  Smart,  158  Mo.  178,  holding  party 
not  estopped  from  action  at  law  because  of  judgment  dismissing  bill 
in  equity  for  lack  of  equitable  jurisdiction;  Flandreau  v.  Downey,  23 
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QU.  S68,  on  similar  facts;  Hamm  ▼.  Arnold,  23  CaL  375,  as  to  effect  of  de- 
cree of  dismissal  of  prior  suit  in  favor  of  present  plaintiff,  then  a 
defendant;  Gaperton  ▼.  Schmidt,  26  CaL  494,  86  Am.  Dec.  191,  discussing 
effect  of  judgment  in  ejectment  under  local  practice,  as  estoppel ;  Ferrea 
Y.  Ghabot,  63  CaL  570,  confining  estoppel  to  matters  directly  determined 
and  holding  Code  of  CiTil  Procedure,  section  1908  et  seq.  merely  declara- 
tory of  common  law,  and  on  same  point  in  Lillis  v.  Emigrant  etc.  Co. 
95  Gal.  569,  discussing  subject  at  length;  and  Semple  v.  Bank,  5  Sawy. 
399;  21  Fed.  Gas.  1070.  Distinguished  in  Johnston  v.  S.  F.  Say.  Union, 
75  CaL  141,  7  Am.  St.  Rep.  132,  applying  doctrine  of  res  judicata  to 
litigation  of  adverse  interests  in  foreclosure  suit,  though  unnecessary; 
and  in  Consolidated  etc.  Go.  ▼.  Champion  etc.  Co.,  62  Fed.  Rep.  948,  to 
bomidaiies  of  mining  locations,  but  holding  decree  of  state  court  not 
binding  on  federal  court  where  construction  of  federal  law  involved. 
Cited  also  in  note  to  B^ing  v.  Chase,  41  Am.  Dec.  682,  on  general  subject. 

Injunction. — Sheriff's  sale  will  not  be  enjoined  unless  plaintiff's  title 
eknided  thereby,  p.  483. 

(Sted  to  same  effect  in  Porter  v.  Pioo,  5  CaL  176,  as  to  converse  of 
mle;  Archbishop  v.  Shipman,  69  GaL  592,  as  to  foreclosure  sale  where 
owner  not  a  party  to  suit. 

When  cloud  on  title  exists,  p.  485. 

Approved  in  Maskey  v.  Lackmann,  146  CaL  780,  where  apparent  va- 
lidity of  sheriff's  sale  depended  on  continuance  of  attachment  levied 
prior  to  plaintiff's  deed  and  complaint  shows  sheriff  accepted  bond  and 
releaied  attachment,  sheriff's  sale  does  not  cast  cloud  on  title. 

Ejectment— Trust  as  Defense. — ^Defendant  may  show  that  plaintiff, 
claiming  through  execution  sale,  took  title  subject  to  pueblo  restrictions, 
p.  485. 

Cited  to  same  effect  in  Byrne  v.  Alas,  74  GaL  640,  where  title  was 
nhject  to  Indian  right  of  occupancy. 

»  Gal  488497.    EASTERLY  v.  BASSIGlf  ANO. 

Witnessr— Incompetency  Through  Interest. — ^Witness  Is  incompetent 
^  gi^e  testimony  inuring  to  his  own  benefit  as  against  oodefendant, 

P.4M. 

(Sted  to  same  effect  in  Fairchild  v.  Amsbau|^,  22  GaL  674,  as  to  part- 
nership between  witness  and  oodefendant  in  goods  purchased,  where 
witness  had  suffered  default. 

BOIs  of  IHscovery  as  Superseded  by  provisions  as  to  examination  at 
Wal,  p.  496. 

Cited  to  same  effect  in  Bowen  v.  Aubrey,  22  Gal.  670,  holding  allega- 
tions to  that  end  subjeet  to  motion  to  strike  out  as  irrelevant. 
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20  Gal.  497-503.    KUHPHT  t.  NAPA  COXTNTT. 

Municipal  Contracts  are  not  valid  unless  made  In  mode  prescribed  by 
law,  p.  502. 

Cited  to  same  effect  in  McCoy  v.  Briant,  53  Cal.  250,  as  to  bond  issue 
without  prescribed  resolution  of  trustees;  Reicbard  ▼.  Warren  County, 
31  Iowa,  392,  as  to  contract  for  public  building  in  excess  of  amount  au- 
thorized by  prescribed  election,  and  excluding  theory  of  implied  obliga- 
tion by  reason  of  occupancy;  Sioux  City  etc.  Bd.  v.  Washington  Coiui- 
ty,  3  Neb.  42,  applying  rule  to  acts  of  board  of  equalization  when  meet- 
ing at  time  other  than  that  prescribed;  and  in  Sadler  ▼.  Eureka  County, 
15  Neb.  44,  as  to  contract  for  public  building,  on  altered  plans  and  speci- 
fications without  prescribed  letting  to  lowest  bidder.  Cited  also  in 
note  to  Gilman  ▼.  Contra  Costa  Co.  68  Am.  Dec.  292,  and  to  Zottman  t. 
San  Francisco,  81  Am.  Dec.  107,  on  general  subject. 

Pleading. — ^Denial  of  execution  of  contract  held  to  sufficiently  appear 
from  affirmative  allegation  of  another  contract,  p.  503. 

Cited  to  same  effect  in  Scott  ▼.  Wood,  81  Gal.  404,  as  to  contract  of 
employment  on  alleged  terms;  and  in  Shamp  v.  White,  106  CaL  221,  as 
to  contract  of  lease. 

20  Cal.  503-509.    PEOPLE  Y.  CAZNEAU. 

State  Officer. — ^Appointment  diuing  legislative  recess  takes  effect  on 
issuance  of  commission,  p.  507. 

Cited  to  same  effect  in  People  t.  Tyrrell,  87  CaL  478,  holding  further 
as  to  right  to  appoint  where  incumbent's  successor  does  not  qualify; 
State  ▼.  Finnerud,  7  S.  Dak.  246;  Parrish  ▼.  City,  84  Minn.  430,  holding 
new  appointment  not  to  take  effect  until  due  approTal  under  local 
statutes;  Conklin  v.  Cunningham,  7  N.  Mex.  460,  on  point  that  appoint- 
ment is  complete  upon  delivery  of  commission;  and  in  State  ▼.  Ifllld, 
4  Kan.  App.  632,  on  point  that  authority  of  de  facto  officer  cannot  be 
questioned  collaterally. 

GoTemor  cannot  remove  officer  appointed  with  concurrence  of  Senate 
nor  during  legislative  recess,  p.  508. 

CSted  to  same  effect  in  People  v.  Freese,  76  Cal.  635,  as  to  pilot  oom- 
missioners;  Brady  v.  Howe,  50  liQss.  622,  as  to  power  of  governor  to  re- 
voke appointment  by  acting  governor  during  recess.  Distinguished  in 
Trimble  v.  People,  19  Colo  195,  41  Am.  St.  Rep.  240,  and  in  State  v. 
Finnerud,  7  8.  Dak.  242,  sustaining  governor's  power  to  remove  and  to 
fill  vacancies,  under  local  statutes.  Cited  also  in  People  v.  Green, 
1  Idaho,  240,  on  point  that  incumbent  may  hold  over  until  successor 
qualifies. 

20  CaL  609-516.    McCABE  v.  GREY. 

Setoff  may  be  asserted  against  assignee  when  existing  before  notiot 
of  assignment,  p.  516. 
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Cited  in  Haekins  t.  Jordan,  128  OaL  161,  applying  rule  to  setoff  of 
judgment  by  assignee;  Stadler  v.  Bank,  22  Mont.  210,  216,  74  Am.  St. 
Rep.  592,  construing  local  statutes;  Hobbs  t.  Duff,  23  Cal.  626,  holding 
further  that  assignee  of  judgment  is  affected  with  notice  of  equitable 
setoff  appearing  in  judgment  record;  St.  Louis  etc  Bank  v.  Gay,  101  CaL 
289,  as  to  setoff  by  maker  of  non-negotiable  notes,  in  suit  by  payee's 
assignee,  of  notes  against  payee  purchased  before  notice;  and  in  Martin 
T.  Pillsbnry,  23  Minn.  176,  as  to  setoff  against  assignees  for  benefit  of 
creditors. 

Recording  Act. — Constructiye  notice  applies  only  to  subsequent  pur- 
chasers or  mortgagees,  p.  516. 

ated  in  Adams  ▼.  Baker,  24  Nev.  169,  77  Am.  St.  Rep.  802,  holding 
constructive  notice  not  imputed  to  subsequent  homestead  claimants; 
Sharon  y.  Minnock,  6  Nev.  391,  denying  such  effect  as  to  claimants  by 
independent  title. 

20  (U  518-520.    PSOPLB  T.  MTSKS. 

Insanity  as  Defense. — ^Burden  of  proof  is  on  defendant,  and  fact  must 
be  shown  by  preponderance  of  evidence,  p.  619. 

Cited  to  same  effect  in  People  ▼.  Coffman,  24  Cal.  236,  holding  erron- 
eous, however,  instruction  that  insanity  must  be  proved  beyond  reason- 
able doubt  (and  see  People  v.  Messersmith,  57  Cal.  576);  People  v. 
Ferris,  55  CaL  591  (dted  in  note  to  Flanigan  v.  People,  40  Am.  Rep. 
566),  in  discussing  drunkenness  as  defense;  People  v.  Pico,  62  Cal.  55, 
holding  further  as  to  necessary  proof  of  insanity;  People  v.  Travers, 
88  CaL  238  (dted  in  People  v.  McNulty,  93  Cal.  443),  holding  further  as 
to  instructions  on  intoxication;  People  v.  Ward,  105  Cal.  343,  denyiuf^ 
'^controllable  impulse"  as  defense;  People  v.  Allender,  117  CaL  82, 
refosing  assent  to  federal  rule  (Davis  v.  U.  S.,  160  U.  S.  469) ;  People  v. 
Walter,  1  Idaho,  391,  discussing  further  necessary  elements  of  defense; 
State  V.  De  Ranoe,  34  La.  Ann.  188,  44  Am.  Rep.  428,  holding,  however, 
that  insanity  must  be  proved  beyond  reasonable  doubt  (but  see  State 
V.  Fetter,  32  Iowa,  52,  and  Hodge  v.  State,  26  Fla.  22,  apparently  dis- 
ttngmshing  main  case) ;  State  v.  Lewis,  20  Nev.  354,  collecting  decisions 
from  various  states  and  discussing  subject  at  length;  Boswell's  case,  20 
Gratt  875,  holding,  however,  that  proof  may  be  taken  from  testimony 
for  prosecution,  and  discussing  insanity  caused  by  intoxication;  and  in 
State  V.  Strauder,  11  W.  Va.  823,  following  Boswell's  case,  supra,  as  to 
■ouroe  of  proof.  Cited  also  in  People  v.  Bawden,  90  CaL  198,  as  to  dis- 
cretion of  jury  in  sentence  of  life  imprisonment  in  murder  verdict;  note 
to  Commonwealth  v.  Rogers,  41  Am.  Dec  463,  and  to  People  v.  Qarbutt, 
97  Am.  Dec.  176,  177,  on  general  subject. 

20  GsL  522-526.    SOULE  v.  SITTER.    S.  C,  Soule  v.  Dawes,  7  CaL  575; 
14  G^L  247. 

Law  of  Case. — Supreme  oourt  decision  as  to  facts  is  binding  on  sub- 
ieqaent  appeal,  p.  624. 
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Cited  to  same  effect  in  Dodge  v.  Gaylord,  53  Ind.  372,  holding  rule  not 
operative  where  new  and  different  facts  proved  on  retrial. 

AppeaL — Order  remanding  cause  may  provide  for  retrial  on  single 
issue,  p.  524. 

Cited  to  same  effect  in  Lake  v.  Bender,  18  Nev.  373,  as  to  right  of  trial 
court  to  grant  new  trial  as  to  property  issues  in  divorce  suit.  Distin- 
guished in  Argenti  v.  San  Francisco,  30  Cal.  463,  holding  new  trial  not 
granted  by  direction  to  enter  judgment  for  plaintiff  in  given  amount. 

20  Cal.  625-529.    PEOPLE  ▼   CABANNES. 

Surety  on  Appeal  Bond  is  not  liable  when  bond  not  required  by  statute, 
p.  628. 

Cited  in  Estate  of  Kennedy,  120  Cal.  388,  as  to  unauthorized  stay  bond 
on  appeal  from  decree  of  distribution;  Lambert  v.  Haskell,  80  CaL  620, 
as  to  unauthorized  liability  imposed  in  bond  on  preliminary  injunction. 

20  CaL  529-633.    IIAGLEE  y.  PACIFIC  WHARF  CO. 

Delivery  of  Stock  Certificates  without  transfer  on  corporate  books  is 
invalid  as  assignment  as  against  subsequent  purchaser  without  notice  on 
execution  against  assignor,  p.  632. 

ated  in  West  Coast  etc.  Co.  v.  Wulff,  133  Cal.  317,  318,  85  Am.  St. 
Rep.  172,  173,  noted  under  Weston  v.  Bear  R.  etc.  Co.,  6  Cal.  186;  Win- 
ter V.  Belmont  etc  Co.,  53  Cal.  432  (on  stare  decisis)  applying  rule  to 
purchaser  at  private  sale  of  stolen  certificate  indorsed  in  blank;  Conway 
V.  John,  14  Colo.  33,  as  to  attachment  by  assignor's  creditors;  Lyndon- 
ville  etc.  Bank  v.  Folsom,  7  N.  Mex.  615,  as  to  contest  between  assignor's 
attaching  creditor  and  his  assignee  for  benefit  of  creditors;  In  re  Argus 
etc.  Co.,  1  N.  Dak.  444,  26  Am.  St.  Rep.  647,  on  point  that  pledgee  may 
vote  stock  when  registered  in  his  name,  unless  compelled  by  equity  to 
grant  proxy  to  pledgor;  Lippitt  v.  American  etc.  Co.,  15  R.  I.  145,  2  Am. 
St.  Rep.  888,  as  to  attachment  by  creditor  of  assignee  from  record  owner 
who  has  in  turn  assigned,  last  assignment  alone  being  registered;  State 
Ins.  Co.  V.  Sax,  2  Coop.  Ch.  (Tenn.)  513,  as  to  execution  creditor  of  as- 
signor; and  in  In  re  Murphy,  61  Wis.  625,  as  to  execution  purchaser.  Dis- 
tinguished in  People  v.  Elmore,  35  Cal.  665,  where  purchaser  buys  with 
notice;  Parrott  v.  Byers,  40  Cal.  626,  in  action  by  assignee  against  fraud- 
ulent corporate  trustees;  and  in  State  Ins.  Co.  v.  Gennett,  2  Coop.  Ch. 
(Tenn.)  106,  under  local  statute,  although  by-laws  provided  for  registry, 
charter  being  silent.  Cited  also  in  note  to  Weston  y.  Bear  River  etc  Co.. 
63  Am.  Dec  120,  on  general  subject. 

20  CaL  534-686.    LIN  SING  v.  WASHBURN. 

Commerce  with  Foreign  Nations  is  to  be  regulated  entirely  by  Co»- 
gress,  p.  666. 


1017  Notes  on  Oalifomia  Reports.  20  Gal.  686-695 

Cited  to  same  effect  in  People  ▼.  RaTmond,  34  GaL  498,  holding  un- 
constitutional an  act  to  tax  passengen  from  foreign  ports  (Stats.  1862, 
F-539). 

Tax  upon  Chinese  residents  alone  is  not  uniform  taxation,  p.  677. 

Cited  to  same  effect  in  dissenting  opinion  in  Ex  parte  Marshall,  64 
iJa.  268,  main  opinion  sustaining  as  police  regulation  a  license  tax  grad- 
uated on  population;  Ex  parte  Jones,  38  Tex.  Or.  App.  486,  holding  ped- 
dler's license  tax  void  because  exempting  certain  classes  of  persons; 
State  v.  Indianapolis,  69  Ind.  378,  36  Am.  Rep.  226,  as  to  exemption  of 
property  from  taxation. 

20  Gal.  586-591.    PBTSRS  T.  FOSS. 

Vaxiance  is  not  reversible  error  where  immaterial  and  no  surprise 
occasioned  thereby,  p.  690. 

Cited  to  same  effect  in  Waugenheim  ▼.  Graham,  39  Gal.  176,  as  to  time 
of  delivery,  where  waived  by  failure  to  object  to  evidence;  and  in  Quack- 
enbnsh  y.  Sawyer,  64  Gal.  441,  as  to  partnership  agreement,  where  proof 
raidered  accounting  necessary  in  any  event. 

»  CbL  591  593.    PEOPLE  v.  SUPERVISORS. 

Mandamus  will  not  Lie  to  compel  granting  of  license  imder  a  law  for 
a  reason  which,  if  valid  shows  law  to  be  void,  p.  693. 

Approved  in  Wright  v.  Kelley,  4  Idaho,  632,  mandamus  by  private 
party  to  enforce  private  right  is  not  proper  mode  for  determining  con- 
ititutionality  of  a  statute. 

20  Cal.  593595.     KELLER  v.  HTDE.     S.  G.,  Keller  v.  fficks,  22  Gal. 
481, 83  Am.  Dec.  79. 

Mandamns. — Illegality  of  county  warrant  may  be  shown  as  defense  to 
Bandamus  to  compel  its  payment,  p.  696. 

Cited  to  same  effect  in  Gonnor  v.  Morris,  23  Gal.  461,  as  to  defense 
of  want  of  authority  of  auditor  to  draw  warrant;  State  v.  Merry,  34 
Ohio  St.  142,  holding  clerk's  certificate  as  to  juror's  fees  not  conclusive 
on  auditor  in  drawing  warrant;  School  Dist.  v.  Lambert,  28  Greg.  223, 
as  to  authority  of  county   superintendent  to  draw  warrant  on  par- 
ticular fund  after  apportioning  funds;  Hardy  v.  Purington,  6  S.  Dak. 
391,  as  to  defense  that  teacher  presenting  warrant  did  not  hold  lawful 
certificate.    Distinguished  in  Beeney  v.  Irwin,  6  Golo.  App.  70,  71,  denying 
Gonnor  v.  Morris,  supra,  and  holding  that  treasurer  may  not  resist  pay- 
ment of  warrant  audited  by  county  commissioners.    Gited  also  in  Fisk 
▼.  Cuthbert,  2  Mont.  697  (as  following  Randall  v.  Yuba  Go.,  14  Gal.  219), 
on  point  that  general  recorder  may  contract  for  printing  list  of  brands 
and  marks. 
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20  Gal.  595-507.    PEOPLB  y.  PICO. 

Action  to  Collect  Delinquent  Taxes  will  not  lie  unless  tax  oollector  has 
failed  to  collect  for  reasons  stated  in  act  (Stats.  1861,  471),  p.  596. 

Cited  to  same  effect  in  People  v.  Holladay,  25  CaL  302,  holding  such 
inability  condition  precedent  necessary  to  be  pleaded;  People  v.  Bailer- 
ino,  99  CaL  601,  as  to  conditions  precedent  under  section  3899  of  the 
Political  Code.  See,  also.  Mora  v.  Mines,  7  Sawy.  462,  10  Fed.  Hep.  639, 
discussing  decision. 

Complaint  in  Action  for  Taxes  is  defective  when  description  of  prop- 
erty in  assessment  is  insufficient,  p.  597. 

Cited  to  same  effect  in  People  ▼.  HoUaday,  25  CaL  303,  305,  oTerruIing 
case  however  as  to  effect  of  validating  act  of  1861;  People  v.  Mariposa 
Co.,  31  CaL  199,  holding  complaint  defective,  and  not  cured  by  act  legal- 
izing defective  assessments;  People  v.  Flint,  39  CaL  673,  as  to  description 
in  assessment-roll;  and  on  same  point  in  People  v.  Cone,  48  CaL  430; 
People  V.  Mahoney,  55  CaL  289;  and  in  Moses  v.  McFarlin,  2  Posey 
(Tex.),  292. 

20  CaL  598-601.     MAULOCE  v.  WHITS. 

Justification  of  seizure  of  stranger's  goods  Includes  necessity  of  prov- 
ing debt  for  which  writ  issued,  p.  600. 

Cited  to  same  effect  in  Sexey  v.  Adkinson,  34  CaL  350,  91  Am.  Dec. 
700,  holding  record  in  attachment  suit  insufficient  by  itself  to  prove 
debt. 

Declarations  of  Partner  are  admissible  to  show  fraudulent  character 
of  transfer  to  defeat  creditors,  p.  600. 

Cited  to  same  effect  in  Corson  v.  Berson,  86  CaL  439,  applying  rule 
to  declarations  of  agent  making  fraudulent  concealment  at  instigation 
of  partner;  Flood  v.  McClure,  3  Idaho,  596,  following  rule;  Ferbrache 
V.  Martin,  3  Idaho,  579,  acts  or  declaration  of  party  to  fraudulent  trans- 
fer of  property  are  admissible,  though  he  is  not  party  to  suit  and  though 
not  made  in  presence  of  party  claiming  to  be  purchaser;  Shields  v.  Rud- 
dy, 2  Idaho,  891,  as  to  declaration  of  one  of  coconspirators  charged 
with  fraud,  joint  owners  of  crop;  and  in  National  Bank  v.  Beard,  65 
Kan.  779,  as  to  declarations  of  vendor  at  time  of  fraudulent  transfer. 

Where  in  Action  Against  Sheriff  for  wrongful  attachment  where  de- 
fendant pleaded  and  proved  fraudulent  sale  to  plaintiff,  latter  cannot  for 
first  time  on  appeal  avail  himself  of  absence  of  proof  of  attachment 
debt,  p.  601. 

Approved  in  Murphy  v.  Braase,  3  Idaho,  552,  in  action  of  claim  and 
delivery  against  sheriff  who  levied  on  horses  of  plaintiff  as  being  property 
of  another,  absence  of  proof  of  attachment  debt  not  available  when 
first  raised  on  appeaL 

General  Citation.— Hney  v.  Brimer,  9  Kan.  App.  151. 
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20  GkL  602-616.    BLBN  t.  BEAR  RIVER  ETC.  CO.    81  Am.  Dec  132. 

Preiideiit  of  Coiporation  can  bind  it  only  in  matters  in  ordinary 
eoorw  of  Imsiness^  p.  612. 

Qted  to  same  effect  in  Bank  v.  Bailhache,  66  GaL  332,  denying  power 
to  compromise  cashier's  defalcation;  and  in  TempUn  ▼.  Chicago  etc  Co., 
73  Iowa,  562,  ruling  similarly  as  to  construction  contract  by  railroad 
president  when  same  already  under  contract  by  directors;  White  ▼.  Elgin 
etc  Cc,  108  Iowa,  627,  sustaining  president's  contracts;  note  to  Brokaw 
T.  New  Jersey  etc  Co.,  00  Am.  Dec  664,  as  to  corporate  liability  for 
agent's  acts;  and  to  Lyndon  etc  Co.  v.  Lyndon  etc  Instn.,  25  Am.  St. 
Bep.  788,  and  Wait  t.  Nashua  etc  Assn.,  49  Am.  St.  Rep.  631,  as  to 
president's  power  to  bind  corporation. 

Satificatiim  of  Acts  of  Agent  beyond  authority  cannot  be  made  unless 
principal  has  knowledge  of  acts  ratified  and  attendant  circumstances, 
p.  612. 

(Sted  in  Fadflc  Bank  v.  Stone,  121  CaL  206,  holding  appointment  of 
special  counsel  by  bank  president  not  ratified;  notes  to  Illinois  etc  Co. 
T.  Phgge,  69  Am.  St.  Rep.  257,  and  Hoene  ▼.  Pollak,  72  Am.  St.  Rep. 
195,  on  general  subject;  to  same  effect  in  San  Diego  v.  Pacific  etc.  Co., 
112  GaL  63,  and  in  Adams  v.  Smith,  19  Nev.  276,  holding,  however, 
knowledge  shown;  and  in  Hyde  ▼.  Larkin,  35  Mo.  App.  373,  holding 
knowledge  of  president  and  treasurer  of  corporation  principal  iiisuffi- 
dent  under  facts.  Cited  also  in  Frink  v.  Roe,  70  Oal.  312,  discussing 
ratification  of  void  and  voidable  acts;  note  to  Hooker  v.  Eagle  Bank,  86 
Abl  Dec  354,  and  to  Pixley  v.  W.  P.  etc.  Co.,  91  Am.  Dec.  687,  as  to 
eorporate  ratifications;  Taggart  v.  Western  Md.  etc.  Co.,  89  Am.  Dec. 
772,  as  to  ratification  of  unauthorised  receipt  of  stock  subscriptions;  and 
to  Dnggan  v.  Pacific  Boom  Co.,  36  Am.  St.  Rep.  186,  as  to  effect  of  agent's 
nnanthorized  acts. 

Seadssion  for  Fraud  must  be  made  promptly  on  discovery,  p.  614. 

Cited  to  same  effect  in  Noimnan  v.  Sutter  etc  Co.,  81  Cal.  8,  holding 
fraud  waived  by  delay  after  discovery  of  misrepresentations.  Lee  v. 
Kodelland,  120  CaL  151,  as  to  waiver  of  fraudulent  representation  as 
to  qnality  of  land  sold.  Cited  also  in  note  to  Delano  v.  Jacoby,  31  Am. 
8i  Bep.  208,  and  to  Ansley  v.  Bank,  59  Am.  St.  Rep.  128,  as  to  vendee's 
right  to  reacind. 

SO  GaL  615-61&    WILDMAN  Y.  RADENAKER. 

Quttd  Moitgagea  not  within  Act. — ^Rights  thereunder  are  regulated 
hj  common  law,  p.  617. 

Cited  to  same  effect  in  WilsOn  v.  Brannan,  27  OaL  268,  as  to  right 
of  sale  on  default. 

20  CaL  618-620.    TAYLOR  t.  McKDfNET. 

Vendoifa  Uen  la  Assignable  on  transfer  of  property  and  of  oontracty 
when  contract  not  executed,  p.  520. 
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Cited  to  same  effect  In  Avery  v.  Clark,  87  Cal.  625,  22  Am.  St.  Rep. 
276  (cited  in  Kent  v.  Williams,  114  Cal.  542),  discussing,  further,  waiver 
of  vendor's  lien  by  taking  of  security;  and  in  Stevens  v.  Chadwick,  10 
Ksun,  413,  414,  15  Am.  Rep.  352,  353,  as  to  assignment  by  indorsement 
of  note  for  purchase  money.  Distinguished  in  Baum  v.  Gregory,  21 
Cal.  177,  81  Am.  Dec.  156,  holding  lien  not  assignable  after  contract 
executed.  Cited  also  in  Hill  v.  Grigsby,  32  Cal.  59,  affirming  existence  of 
lien  after  conveyance;  and  in  note  to  lAgow  v.  Badollet,  12  Am.  Dec 
264,  on  general  subject. 

20  Cal.  620-628.  MEEKS  T.  HAHK.  S.  C.  Haynes  v.  Meeka,  10  OiL 
110;  20  Gal.  288;  Meeks  v.  Eirby,  47  Cal.  160;  and  Meeks  v.  Vas- 
sault,  3  Sawy.  206,  16  Fed.  Cas.  1314. 

Ezecutors  and  Administrators  have  sole  right  to  possession  until  set- 
tlement and  distribution,  p.  627. 

Cited  in  Plass  v.  Phiss,  121  Cal.  133,  denying  right  of  heir  to  bring 
ejectment  against  executors;  Murphy  v.  Grouse,  135  Gal.  18,  noted  under 
Beckett  v.  Selover,  7  Cal.  215 ;  Touchard  v.  Keyes,  21  Cal.  209,  sustaining 
joinder  of  executor  of  deceased  cotenant  with  survivors,  as  plaintiffs 
in  ejectment;  Grattan  v.  Wiggins,  23  Cal.  29,  holding  a  misjoinder  the 
joinder  of  heir  with  administrator  in  action  to  recover  debt  due  deceased; 
Jahns  V.  Nolting,  29  Cal.  510,  as  to  right  to  bring  trover  for  conversion 
between  death  of  intestate  and  appointment;  Estate  of  Woodworth,  31 
Cal.  604,  holding  further  as  to  payment  of  debts  from  rents  of  real 
estate;  Chapman  v.  HoUister,  42  Gal.  463,  as  to  ejectment  by  heir,  not- 
withstanding vacancy  in  administration;  Meeks  v.  Kirby,  47  Cal.  169, 
holding  ejectment  by  distributee  improper  where  distribution  not  made 
until  after  suit  brought;  Elder  v.  Horseshoe  etc.  Co.,  9  S.  Dak.  642,  dis- 
cussing effect  of  service  on  heirs  of  notice  to  contribute  share  of  im- 
provement of  mining  claim;  Dunn  v.  Peterson,  4  Wash.  St.  173,  ruling 
similarly  as  to  ejectment  by  devisee  under  foreign  will  although  no  ap- 
pointment of  administrator  on  admission  to  probate  shown;  Thorpe  v. 
Sampson,  84  Fed.  Rep.  66,  as  to  suit  by  heir  against  representative  to 
quiet  title  to  decedent's  real  estate;  and  in  Meeks  v.  Vassault,  3  Sawy. 
211,  212,  16  Fed.  Cas.  1316,  1317,  as  to  ejectment  by  heir.  Distinguishedi 
holding  action  maintainable  by  heir,  in  Hart  v.  Robertson,  21  CaL  348,  as 
to  action  by  heir  who  was  also  grantee,  and  no  administration  was  had 
because  unnecessary ;  Janes  v.  Throckmorton,  57  Cal.  387,  as  to  action  to 
enforce  trust  in  favor  of  estate;  McKee  v.  Howe,  17  Colo.,  543,  holding 
improper  an  action  by  administrator  to  remove  cloud  on  title  to  estate 
property,  under  local  statutes;  Gossage  v.  Crown  Point  etc.  Co.  14  Nev. 
156,  157,  under  local  statute,  where  no  creditors  to  be  affected;  Hum- 
phreys V.  Taylor,  5  Greg.  264,  where  possession  was  given  to  widow  by 
will ;  Clark  v.  Bundy,  29  Greg.  198,  under  local  statute,  as  to  adverse  pos- 
session against  heir  pending  administration;  and  in  Jones  v.  Billstein, 
28  Wis.  230,  under  local  statute,  holding  further  as  to  adverse  possession 
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a^tinst  heir.  Cited  also  in  Burton  v.  Lies,  21  Cal.  91,  and  distinguished 
M  to  effect  of  foreclosure  decree  on  widow  not  made  a  party.  Cited  also 
ia  note  to  Beckett  v.  Selover,  08  Am.  Dec.  267,  on  general  subject;  and  to 
Hajnea  ▼.  Meeks,  70  Am.  Dec.  710,  as  to  citations  of  both  cases. 

20  Gal.  028-633.    LATTIMER  v.  KYAN. 

Tenn  of  Conxt. — Jurisdiction  to  set  aside  judgment  ceases  at  adjoum- 
nent,  p.  632. 

(Sted  to  same  effect  in  De  OiMtio  t.  Richardson,  25  CaL  62,  as  to 
amendment  of  order  extending  time  to  prepare  statement;  Casement  v. 
Ringgold,  28  Cal.  338,  as  to  vacation  of  default  judgment  for  defendant, 
through  accident,  etc.;  Elaufman  v.  Shain,  111  Cal.  20,  62  Am.  St.  Rep. 
141,  holding,  however,  that  order  may  be  amended  at  any  time  to  correct 
mistake  in  clerk's  entry  thereof;  and  in  Daniels  v.  Daniels,  12  Nev.  121, 
as  to  order  vacating  default. 

Abuse  of  Discretion — ^Verification. — ^Denial  of  permission  to  verify 
pleading  at  trial,  held  to  be,  under  circumstances,  p.  632. 

Cited  in  Smith  v.  Dom,  96  CaL  77,  affirming  order  allowing  signature 
of  pleading  during  trial;  and  in  United  States  v.  Alexander,  2  Idaho, 
358,  discussing  effect  of  unverified  general  denial  when  bond  sued  on  is 
set  out  in  complaint. 

Judgment  by  Default  cannot  be  for  greater  sum  than  that  specified 
in  summons,  p.  633. 

Cited  to  same  effect  in  LAmping  v.  Hyatt,  27  Cal.  103,  as  to  allowance 
of  interest  accruing  after  complaint  filed,  when  not  demanded;  Gautier 
▼.  English,  29  Cal.  168,  as  to  allowance  of  interest  at  rate  fixed  by  note, 
when  not  demanded;  Wilbur  v.  Maynard,  6  Colo.  488,  as  to  judgment 
against  husband  when  joined  with  wife,  if  not  demanded;  and  in  Bur- 
ting  ▼.  Goodman,  1  Nev.  317,  as  to  judgment  for  coin  when  money 
generally  was  demanded. 

Judgment  after  answer  stricken  out  is  judgment  by  default,  p.  633. 

Cited  to  same  effect  in  Wilbur  v.  Maynard,  6  Colo.  486,  where  demurrer 
stricken  out. 

20  Cal.  634-636.    CLARKIK  v.  LEWI& 

Homestead. — ^Husband's  agreement  to  convey  is  not  satisfied  by  deed 
of  husband  alone,  p.  636. 

Cited  in  Bamett  v.  Mendenhall,  42  Iowa,  301,  302,  on  point  that  dam- 
ages are  not  recoverable  for  breach  of  such  contract.  Cited  also  in  note 
to  Poole  y.  Gerrard,  66  Am.  Dec.  487,  on  husband's  individual  conveyance 
of  homestead. 

20  Cal.  637-643.    KENYON  v.  WELTY.    81  Am.  Dec.  137. 
^take  of  Law.— Equity  will  not  relieve  from,  p.  641. 
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Cited  to  same  effect  in  Christy  t.  Snllivan,  60  CaL  889,  19  Am.  Bep. 
666,  denying  recovery  of  money  by  purchaser  of  warrants  invalid  on 
face;  Kopp  v.  Gnnther,  96  CaL  74,  as  to  action  to  impose  trust  on  deed 
absolute;  and  in  Peterson  v.  Woollen,  48  Kan.  772,  80  Am.  St.  Rep.  329, 
as  to  effect  of  redelivery  bond,  even  when  signed  through  misrepre- 
sentation of  attaching  officer.  Cited  also  in  note  to  Storrs  v.  Barker,  10 
Am.  Dee.  327,  on  relief  from  ignorance  of  law;  and  to  Goodenow  v. 
Ewer,  76  Am.  Dec.  660;  Noble  v.  Bullis,  92  Am.  Dec  444;  Emerson  v. 
Navarro,  98  Am.  Dee.  689;  Martin  v.  Hamlin,  100  Am.  Dec.  187;  Cham- 
pion V.  Woods,  12  Am.  St.  Rep.  130;  Alabama  etc.  Co.  v.  Jones,  66 
Am.  St.  Rep.  600,  607,  618;  and  to  Bailey  v.  American  etc.  Co.,  4  Mc- 
Grary,  229,  13  Fed.  R^.  266,  as  to  relief  from  mistake  of  law. 

DeddoB  of  Supreme  Court. — Contract  framed  on  reliance  on  will  not 
be  set  aside,  because  decision  afterwards  overruled,  p.  642. 

Cited  in  Allen  v.  Allen,  96  CaL  199,  on  point  that  decisions  as  to 
effect  of  deed  absolute  as  mortgage,  did  not  form  part  of  like  subsequent 
mortgages;  and  in  Kelly  v.  Turner,  74  Ala.  620,  holding  reliance  upon 
such  decision,  a  mistake  of  law. 

20  Cal.  669-676.    SPEAR  v.  WARD. 

Married  Woman's  Mortgage  of  separate  property  to  secure  husband's 
debt,  makes  her  surety  only,  p.  674. 

Cited  in  Denny  v.  Seeley,  34  Or.  366,  applying  rule  to  pledge  of  one's 
property  to  secure  another's  debt.  Concurring  opinion  in  McDonald  v. 
Randall,  139  Oal.  263,  holding  consideration  therefor  sufficient;  Hassey 
V.  Wilke,  55  Cal.  628,  holding  further  that  purchase  of  land  by 
husband  at  foreclosure  sale  rendered  him  and  his  grantee  her  trustees; 
Bull  V.  Coe,  77  Cal.  62,  11  Am.  St.  Rep.  240,  and  Gray  v.  Holland,  9  Greg. 
616,  holding  further  as  to  release  of  such  surety;  dissenting  opinion  in 
Boekholt  v.  Kraft,  78  Iowa,  666,  main  opinion  discussing  effect  of  mort- 
gage of  homestead;  Hinton  v.  Greenleaf,  113  N.  C.  7,  holding  further  as 
to  her  dischaige  by  agreement  to  forbear;  and  in  Cross  v.  Allen,  141  U. 
S.  634,  holding  further  that  payment  of  interest  after  death  of  wife 
keeps  mortgage  security  alive  as  against  statute  of  limitations. 

Parol  Evidence. — Consideration  clause  of  mortgage  may  be  explained 
or  varied  by  parol,  p.  676. 

Cited  in  note  on  general  subject,  to  MicCrea  v.  Purmort,  80  Am. 
Dec  117. 

GuAxdian  ad  litem. — General  guardian  may  sue  as  such  although  not 
regularly  appointed  guardian  ad  litem,  p.  676. 

Cited  to  same  effect  in  Fox  v.  Ifinor,  32  CaL  119,  91  Am.  Dec.  669,  on 
point  that  guardian  ad  litem  is  unnecessary  when  general  guardian 
regularly  appointed. 
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Ctptioa  of  Complaint  may  be  disregarded  when  body  thereof  shows 
facts  of  position  or  relationship,  p.  676. 

Cited  in  LaMur  ▼.  Johnson,  125  OaL  656,  as  to  action  by  trustees  of 
express  trust;  Wise  ▼.  Williams,  72  OaL  647,  as  to  action  by  partners. 

20  CkL  881-688.    CHAPIN  t.  THOMPSON. 

Jodfmest  by  Confession  is  void  when  proceedings  not  taken  according 
to  statute,  p.  687. 

Cited  to  same  effect  in  Reynolds  v.  Lincoln,  71  Gal.  184,  where  state- 
ment not  signed  by  defendants  personally;  Schuster  ▼.  Bader,  13  Colo. 
335,  holding  further  that  execution  thereon  will  be  enjoined  at  suit  of 
junior  attaching  or  execution   creditor;   Bacon  v.   Raybould,  4   Utah, 
^9,  where  no  statement  was  filed;  Beazley's  Admr.  y.  Sims'  Admr.,  81 
Va.  648,  discussing  generally  effect  of  judgment  by  confession;  Eahn  ▼. 
Lesser,  97  Wis.  221,  denying  right  to  enter  several  judgment  on  joint 
warrant  of  attorney  in  proceedings  on  joint  note;  French  v.  Edwards, 
5  Sawy.  268,  9  Fed.  Cas.  782,  where  statement  signed  by  attorney  for  de- 
fendant.  Distinguished  in  Bond  v.  Pacheco,  30  Cal.  534,  discussing  differ- 
ence between  void  and  erroneous  judgments  and  holding  excessive  de- 
fault judgment  entered  by  clerk  to  be  erroneous  merely;  and  in  Lee 
T,  Figg,  37  CaL  337,  99  Am.  Dec.  274  (and  see  note  276,  277),  on  point 
that  judgment  based  on  insufficient  statement  is  not  void  on  its  face 
nor  attackable  collaterally. 

General  CiUtion.— Outoolt  t.  OoUier,  8  OUa.  482. 
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By  JOSEPH  A.  JOYCE. 

RttHMd  to  Inehide  citations  to  Volome  147,  by  Chablbs  L.  Thomfiov. 


21  OaL  11-24    SMITH  t.  OWSNa 

Special  Defenaea  must  be  pleaded,  otherwise  defendants  cannot  take 
adrmntage  of  them,  p.  24. 

Cited  to  the  point  that  failure  to  plead  special  defenses  is  not  cured 
bgr  eridenee,  in  McComb  v.  Reed,  28  CaL  284;  8.  C.  87  Am.  Dec.  118,  an 
action  on  a  sheriff's  bond;  and  to  effect  that  special  defense  (illegality 
of  eontract)  must  be  pleaded  and  is  not  provable  under  general  deniali 
in  Cnminiskey  t.  Williams,  20  Mo.  App.  Oil. 

Payment  by  Note. — ^Note  for  antecedent  indebtedness  does  not  dis- 
charge it  in  the  absence  of  a  special  agreement,  p.  23. 

Cited  on  point  that  note  given  for  debt  does  not  discharge  it  in 
Cofmptoir  D'Escompte  v.  Dresbach,  78  CaL  20,  Dellapiazza  v.  Foley,  112 
OaL  386,  and  Jenne  ▼.  Burger,  120  CaL  447,  holding  that  it  may  suspend 
the  debt;  and  to  the  same  effect  in  Tolman  v.  Smith,  86  CSal.  287,  where 
one  note  was  paid  by  another. 

21  CaL  24-33.    FALLON  ▼.  BUTLBR.    81  Am.  Dec  14a 

Claims  against  Estate. — ^Word  "claims"  embraces  only  such  demands 
or  liabilities  as  might  by  action  be  reduced  to  simple  money  judgments, 
pp.  32,  33. 

Claim  against  estate,  what  included  in  term,  cited  on  this  point  in 
Booth  y.  Pendola,  88  Gal.  43;  and  in  Estate  of  Swain,  67  CaL  641,  which 
-WMA  a  claim  on  a  balance  struck  on  an  account;  and  in  Stuttmeister  ▼. 
Superior  Court,  72  CaL  480,  where  there  was  a  claim  for  attorney's  fee; 
and  in  Lnsk  ▼.  Patterson,  2  Colo.  App.  311,  holding  a  debt  contracted 
by  an  administrator  was  not  a  claim;  and  quoted  with  approval  om 
■sune  point  in  Estate  of  McCausland,  52  CaL  677,  which  was  a  claim 
for  family  allowance;  Bramell  v.  Adams,  146  Mo.  86,  noted  under 
Gnnter  v.  Janes,  9  CaL  643;  note  to  Morton  v.  Adams,  71  Am.  St.  Rep. 
58,  on  general  subject;  Purdin  v.  Archer,  4  S.  Dak.  57,  where  it  was  held 
a  chattel  mortgage  need  not  be  presented;  and  in  Toulouse  v.  Burkett,. 
2  Idaho,  174^  176,  176,  which  was  a  suit  on  a  vendor's  lien;  and  in 
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Eldred  v.  Warner,  1  Ariz.  Ter.  194,  which  was  an  action  arising  out  of 
partnership  claim;  and  in  Fish  v.  De  Laray,  8  S.  Dak.  322,  holding  a. 
mechanic's  lien  not  a  claim,  and  where  it  was  held  that  mechanic's  lien 
need  not  be  presented;  quoted,  discussed,  and  explained  in  relation 
to  the  same  point  in  Verdier  v.  Roach,  96  Cal.  470,  471,  472,  473,  474, 
where  it  was  held  that  all  contingent  claims  must  be  presented;  and 
disapproved  in  dissenting  opinion  of  Lewis,  C.  J.,  in  Corbett  t.  Rioe,  2 
Nev.  338,  where  the  court  said  the  principal  case  was  weakened  by  Ellis 
v.  Polhemus,  27  Cal.  360.  Cited  on  point  as  to  sufficiency  of  form  of 
claim  against  estate  in  Duncan  v.  Thomas,  81  CaL  66;  and  cited  and  said 
not  to  be  in  point  in  Myers  v.  Reinstein,  67  Cal.  92,  where  the  question 
of  competency  of  witness  against  estate  was  inyolved;  dted  to  the 
point  that  an  allegation  of  the  presentment  of  a  claim  is  not  necessary, 
in  69  Am.  St.  Rep.  766,  note. 

Mortgages  Executed  by  a  Decedent  may  be  foreclosed  in  the  dis- 
trict court,  although  the  mortgage  has  been  presented  as  a  claim  against 
the  estate,  p.  33. 

Cited  on  point  as  to  necessity  of  presenting  debt  secured  by  mortgage 
against  estate  in  Willis  ▼.  Farley,  24  Cal.  498;  quoted  and  distinguished 
in  Sichel  v.  Carillo,  42  Cal.  606,  where  payer  of  note  secured  by  mortgage 
of  third  person  died.  Cited  on  the  point  as  to  jurisdiction  to  foreclose 
mortgage  executed  by  decedent  in  Verdier  v.  Bigne,  16  Greg.  210;  and  in. 
Willis  ▼.  Farley,  24  Cal.  499,  where  it  was  said  to  disapprove  earlier 
cases;  followed  on  this  point  in  Pechaud  v.  Rinquet,  21  CaL  76;  approved 
in  Orr,  Matter  of,  29  Cal.  104,  where  the  mortgage  was  agpainst  a 
homestead  and  the  husband  had  died;  and  in  Brown  v.  Orr,  29  Cal.  122, 
where  it  was  held  that  a  mortgage  by  husband  and  wife  may  be  fore- 
closed after  death  of  the  husband,  but  personal  judgment  could  not  be 
rendered;  cited  to  the  point  that  mortgagee  may  foreclose  the  claim 
presented  against  the  estate  in  the  note  to  Moore  v.  HiUebrant,  65 
Am.  Dec.  124,  discussing  allownce  of  claims.  Dintingoished  on  point  as 
to  jurisdiction  of  district  court  to  foreclose  mortgage  presented  against 
the  estate  in  Pitte  v.  Shipley,  46  Cal.  168;  doubted  and  limited  in  Ellis 
V.  Polhemus,  27  Cal.  364,  366,  where  the  court  held  mortgage  to  be  a 
claim  against  the  estate,  and  distinguished  in  concurring  opinion  of 
Rhodes,  J.,  in  same  case  at  page  366. 

Sales  of  Property  of  Decedent. — ^The  provision  that  such  sales  must 
be  made  upon  order  of  the  probate  court  applies  only  to  sales  by  ex- 
ecutors and  administrators,  p.  31. 

Cited  to  the  point  that  a  judicial  sale  of  the  property  of  a  decedent 
may  be  made  without  an  order  of  the  probate  court,  in  Corbett  v.  Rice, 
2  Kev.  332,  a  foreclosure  suit;  that  executors  cannot  sell  land  except 
by  order  of  the  probate  court,  in  16  Am.  St.  Rep.  668,  note. 

Judgment  against  £xecators  upon  a  money  claim  only  establishes  the 
ol«i«^  in  the  same  manner  as  if  it  had  been  allowed,  p.  29. 
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Cited  to  tills  point  in  the  note  to  Moore  ▼.  Hillebrant,  65  Am.  Dec.  121, 
disciusing  the  effect  of  the  allowances  of  claims. 

AUowance  of  Claim  ranks  it  among  the  acknowledged  debts  to  be 
paid  in  course  of  administration,  p.  29. 

Cited  as  to  the  effect  of  allowance  of  claim  in  Hibemia  S.  &  L.  Soc.  ▼. 
Hajes,  56  Cal.  306,  a  snit  to  foreclose  a  mortgage,  in  dissenting  opinion 
of  McKee,  J.;  and  on  point  as  to  right  to  sue  on  allowed  claims  in 
Gorbett  y.  Rice,  2  Nev.  333. 

21  Oil.  34-43.    WHITE  v.  MOSES. 

Occupants  of  Land,  Rights  of. — ^Value  of  improvements  cannot  be 
nt  off  by  occupants  whose  possession  is  not  in  good  faith,  p.  42. 

Cited  to  the  point  that  bona  fide  occupants  only  can  offset  improve- 
meats  against  rents  and  profits  in  Woodhull  y.  Rosenthall,  61  N.  T. 
397;  and  in  Dawson  ▼.  Grow,  29  W.  Va.  337;  and  to  the  same  effect  in 
the  note  to  Jackson  ▼.  Loomis,  16  Am.  Dec.  361,  discussing  the  subject 
of  compensation  for  improYements  in  ejectment. 

Mexican  Grants — Cession  of  Territory. — ^An  alcalde  of  San  Francisco 
liad  in  1849  authority  to  make  grants  of  land,  p.  40. 

Cited  to  the  point  that  power  over  pueblo  lands  was  in  the  city  au- 
thorities under  Mexican  system,  in  Redding  ▼.  White,  27  Oal.  285,  where 
pueblo  land  was  leased;  and  to  the  effect  that  alcalde  grants  after  the 
eonquest  convey  title,  in  Merryman  v.  Bourne,  9  Wall.  602,  an  action  of 
ejectment  under  an  alcalde  grant;  and  quoted  with  approval  on  this 
latter  point  in  Scott  v.  Dyer,  54  Cal.  433,  holding  such  a  grant  in  the 
usual  form  to  be  valid;  cited  as  substantially  determining  the  validity 
of  the  grant  in  Hutton  v.  Reed,  25  CaL  491;  and  distinguished  on  the 
point  as  to  the  law  governing  a  country  on  cession,  in  More  v.  Stein - 
bach,  127  U.  S.  81,  holding  the  authority  of  Mexican  ofildals  terminated 
on  July  7,  1846. 

Lands  of  City  of  San  Francisco  cannot  be  taken  in  execution  against 
it,  pp.  41-42. 

Cited  to  this  point  in  San  Francisco  v.  Canavan,  42  GaL  556,  the 
court  saying  the  point  was  perfectly  well  settled. 

21  CkL  45-47.    SHAVER  v.  OCEAN  MINING  CO. 

Note  Signed  by  Agent. — ^An  agent  of  a  corporation  signing  a  note 
is  not  liable  if  the  instrument  shows  the  intention  of  binding  the 
principal,  p.  46. 

Cited  to  the  point  as  to  the  liability  of  an  agent  on  his  contract 
in  Hall  v.  Crandall,  29  Gal.  571,  S.  C.  89  Am.  Dec.  66,  holding  he  may  be 
liable  if  he  uses  certain  terms  on  the  point  as  to  where  note  of  a  corpora- 
tion signed  by  the  agent  only,  is  sufficient  in  the  note  to  Greenberg  v. 
Notes  Gal.  Rep.— 67. 


21  Cal.  47-51  Notes  on  California  Reports.  1058 

Whitcomb  Lumber  Co.,  48  Am.  St.  Rep.  918,  discussing  the  personal 
liability  of  officers  of  corporations  to  third  persons. 

21  Cal.  47-51.    COLES  ▼.  SOULSBY.    41  Am.  St.  Rep.  228. 

New  Matter. — ^Whatever  admits  that  a  cause  of  action  once  existed 
but  at  the  same  time  avoids  it  is  new  matter,  p.  50. 

Cited  to  the  point  that  accord  and  satisfaction  are  new  matter  in 
Landis  v.  Morrissey,  69  Cal.  86;  that  new  matter  must  be  specially 
pleaded,  in  Gillson  v.  Price,  18  Nev.  118,  where  a  plea  of  estoppel  was  held 
to  be  new  matter;  to  the  same  effect  in  Staubach  v.  Rexford,  2  Mont. 
566,  where  an  agreement  defeating  plaintiffs  claim  was  held  to  be  new 
matter;  Michalitschke  t.  Wells,  Fargo  &  Co.,  118  Cal.  690,  where  it  was 
held  that  a  special  contract  exonerating  a  common  carrier  was  new  mat- 
ter; Reynolds  v.  Reynolds,  46  Mo.  App.  628,  where  it  was  held  that  a 
defendant  denying  a  contract  could  not  prove  abandonment  or  rescis- 
sion. Quoted  with  approval  on  the  point  that  new  matter  must  be 
pleaded  in  Moss  ▼.  Shear,  30  Cal.  472,  where  it  was  held  title  acquired 
pending  suit  must  be  pleaded  by  supplemental  answer;  and  dted  to  this 
effect  in  70  Am.  Dec.  698,  note. 

Consideration  of  a  deed  is  open  to  explanation  and  may  be  varied  by 
parol,  p.  51. 

Cited  to  the  point  that  the  consideration  in  a  deed  may  be  varied, 
explained,  or  contradicted  by  parol  evidence,  in  Peck  v.  Vandenbergh, 
30  Cal.  24,  56,  where  a  deed  was  shown  to  be  a  gift  by  parol.  Quoted  on 
this  point  in  Carty  v.  Connolly,  91  Cal.  19,  where  the  deed  was  assailed 
because  of  inadequate  consideration.  Cited  on  the  point  as  to  how  far 
parol  evidence  was  admissible  to  affect  consideration  in  Rhine  v.  Ellen, 
36  Cal.  369,  370;  Mapes  v.  Metcalf,  10  N.  Dak.  609,  applying  rule  to  writ- 
ten contract;  Arnold  v.  Arnold,  137  Cal.  297,  stating  rule  and  its  limita- 
tions; that  such  evidence  should  be  admitted  to  show  additional  con- 
sideration and  for  the  purpose  of  sustaining  the  deed  in  Hannan  v. 
Oxiey,  23  Wis.  523;  to  the  point  that  the  doctrine  of  the  conclusiveness 
of  recitals  is  limited  to  operative  words  and  never  extended  to  explana- 
tory covenants,  in  Chaffee  v.  Browne,  109  Cal.  220;  to  the  point  that 
consideration  cannot  be  altered  or  contradicted  where  it  would  destroy 
the  instrument;  Hendrick  v.  CrowIe3%  31  Cal.  476;  and  in  Johnson  v. 
Colman,  19  Colo.  177,  where  a  trust  was  attempted  to  be  established  by 
parol;  and  to  the  same  effect  in  Brison  v.  Bnson,  75  Cal.  532,  S.  C.  7 
Am.  St.  Rep.  196,  where  it  was  held  that  this  did  not  prevent  a  con- 
structive trust  from  being  shown.  Cited  on  the  point  that  the  presump- 
tion of  payment  of  consideration  may  be  rebutted  in  Crowe  v.  Colbreth, 
63  W^is.  645,  an  action  to  enforce  a  vendor's  lien;  that  the  consideration 
in  a  deed  may  be  varied  or  explained  by  parol  in  30  Am.  Dec  117|  note, 
and  90  Am.  Dec.  270,  note. 
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21  CaL  51-55.    HATES  v.  SHATTUCK. 
Authority  of  Attorney  to  appear  will  be  presumed,  p.  54. 

Cited  in  Pacific  Pav.  Co.  v.  Vizelich,  141  CaL  8,  noted  under  Turner  ▼. 
Garuthers,  17  CaL  431. 

Effect  of  Judgment. — Inquiry  into  the  due  execution  of  a  mortgage  is 
concluded  by  the  decree  of  foreclosure,  p.  66. 

Cited  as  to  the  effect  of  estoppel  of  judgment  in  Bond  v.  Markstrum, 
102  Mich.  14,  where  evidence  was  admitted  to  show  the  question  liti- 
gated; and  to  the  point  that  the  validity  of  a  mortgage  cannot  be  in- 
quired into  in  ejectment  by  purchaser  under  foreclosure  in  the  note  to 
Simmons  v.  Brown,  84  Am.  Dec.  672,  discussing  defenses  available  to  a 
defendant  in  execution. 

Appearance  by  answer  is  a  waiver  of  the  mere  formality  of  issuing 
a  summons,  p.  66. 

Cited  to  the  point  that  one  appearing  and  contesting  on  merits  can- 
not object  on  ground  of  irregularity  in  Shay  v.  Superior  Court,  57  CaL 
642,  where  a  party  appeared  in  a  justice's  appeal  and  made  no  objection 
that  notice  was  defective;  Dunlap  v.  Byers,  110  Mich.  114,  applying  rule 
to  receivership  proceedings;  Keyser  v.  Pollack,  20  Utah,  376,  noted  un- 
der Suydam  v.  Pitcher,  4  CaL  280. 

21  Gal.  55-56.    HOLMES  ▼.  HORBER. 

Damages  in  Forcible  Entry  need  not  be  stated  in  the  complaint, 
p.  56. 

Cited  on  "this  point  in  Armstrong  v.  Paul,  1  Nev.  141,  an  action  under 
the  forcible  entry  and  unlawful  detainer  act. 

21  Gal.  56-60.    SAN  FRANCISCO  ▼.  PIXLEY. 

Sales  en  masse  of  distinct  parcels  at  greatly  reduced  prices  cannot 
he  sustained,  pp.  68,  69. 

Cited  on  point  that  sheriff's  sale  of  property  en  masse  is  voidable  and 
not  void  in  Orton  v.  Brown,  113  CaL  568;  and  Williams  v.  Allison,  33 
Iowa,  290;  and  in  Nelson  v.  Brounen,  81  Ind.  203,  in  which  case  the  court 
held  that  laches  will  bar  the  right  to  set  the  sale  aside;  and  in  Pritch- 
ard  V.  Madren,  31  Elan.  50,  where  it  was  said  such  sales  must  be  directly 
attacked;  and  in  Vigoreux  v.  Murphy,  54  CaL  351;  and  in  Marston  v. 
White,  91  CaL  40,  where  it  was  said  that  on  timely  application  such 
sales  would  be  set  aside ;  and  to  the  point  that  a  debtor  may  waive  by 
parol  his  right  to  have  the  property  sold  in  parcels  in  Hudepohl  ▼.  Lib- 
erty Hill  etc.  Co.,  94  CaL  692,  S.  C.  28  Am.  St.  Rep.  151. 

Failuie  of  Sheriff  to  Follow  Statute.— Sales  by  a  sheriff  not  following 
the  statute  are  not  absolutely  void,  p.  69. 

Cited  on  the  point  that  the  failure  of  the  sheriff  to  follow  the  statute 
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does  not  render  the  sale  void  in  Blood  v.  light,  38  GaL  654;  S.  C,  90  Am. 
Dec.  443;  and  to  the  same  effect  in  44  Am.  Dec.  240,  note;  and  in  French 
V.  £dward8,  13  WalL  614,  where  the  court  said  that  there  were  no  pre- 
sumptions in  favor  of  irregularities  that  are  manifest;  and  in  Frink  ▼. 
Roe,  70  GaL  303,  where  there  was  an  informality  in  the  notice  of  sale; 
and  in  Hibberd  v.  Smith,  67  Gal.  565,  where  the  rights  of  the  purchaser 
were  involyed.  Gited  to  the  point  that  the  statute  fixing  the  time 
for  the  performance  of  an  act  is  directory  in  Johnson  ▼.  Day,  2  N.  Dak. 
299,  where  the  validity  of  the  sheriff's  sale  was  in  question. 

21  Gal.  60-71.    TEWKSBUST  y.  O'CONNBLL. 

Validity  of  Contract. — Gontract  containing  mutual  covenants  to  be 
valid  must  be  executed  by  all  the  parties,  p.  69. 

The  validity  of  the  contract  in  this  case  was  before  the  court  again  in 
Emerie  v.  Alvarado,  64  Gal.  574,  577,  578,  579,  580,  and  the  prior  case  was 
quoted  and  its  conclu-ions  affirmed.  It  was  quoted  on  the  point  that  a 
contract  continuing  mutual  covenants  must  be  executed  by  all  in  Morrill 
V.  Tehama  M.  &  M.  Go.,  10  Nev.  134.  It  was  cited  on  the  position  that 
an  agreement  to  divide  lands  which  is  void  as  to  one  is  void  as  to  all  in 
the  note  to  Tomlin  v.  Hilyard,  92  Am.  Dec.  127»  discussing  the  effect  of 
parol  partition. 

21  Gal.  71-75.    FRISCH  v.  GALES. 

Proof  of  Nonpayment. — Production  of  note  by  plaintiff  is  prima  faeia 
proof  of  nonpayment,  p.  74. 

Gited  in  Brennan  v.  Brennan,  122  Gal.  441,  68  Am.  St.  Rep.  46,  as  to 
note  in  possession  of  plaintiff's  attorney. 

In  an  action  on  a  note  an  averment  that  there  is  a  certain  amount 
due  is  insufficient,  pp.  74,  75. 

Gited  in  Dodge  v.  Kimple,  121  GaL  681,  holding  allegation  of  nonpay- 
ment necessary  in  action  on  contractor's  bond;  Penrose  v.  Winter,  135 
Gal.  291,  but  holding  allegation  discussed  sufficient  for  default  judgment; 
but  cf.  Knox  V.  Buckman  Go.,  139  Gal.  699,  ruling  aliter  where  demurrer 
was  filed;  to  the  point  that,  in  an  action  on  a  promissory  note,  non- 
payment must  be  alleged  in  Adams  v.  Smith,  19  Nev.  282.  Quoted  ap- 
provingly on  the  same  point  in  Hershfleld  v.  Aiken,  3  Mont.  449,  where 
the  allegation  was  that  the  note  was  due  and  payable;  and  in  Vogel  v. 
Walker,  3  Utah,  229,  which  was  an  action  by  mortgagee  against  a 
trespasser;  and  quoted  on  the  point  that,  in  an  action  on  a  note,  failure 
to  pay  constitutes  a  breach  and  must  be  alleged,  in  Scroufe  v.  Glay,  71 
GaL  124;  and  to  the  same  effect  in  London  etc.  F.  Ins.  Go.  v.  liebes,  105 
GaL  208,  where  the  action  was  for  money  had  and  received.  Gited  in 
Watson  V.  Lemen,  9  Golo.  202,  where  it  was  held  that  it  was  not  enough 
to  aver  that  the  indebtedness  is  due ;  and  on  the  point  that  in  an  action 
to  recover  money  nonpayment  must  be  alleged,  in  Richards  v.  Lake  View 
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Land  Co.,  115  CaL  643,  where  the  allegation  was  "now  due  and  owing^; 
and  to  the  same  effect  in  Ryan  v.  Holliday,  110  Gal.  337,  an  action  to 
foreclose  a  mortgage  where  there  was  a  similar  allegation;  on  the  same 
position  in  Roberts  ▼.  Treadwell,  50  CSal.  521,  where  the  allegation  was 
that  the  money  is  now  due;  cited  to  the  point  that  the  omission  to  al- 
lege that  some  part  of  the  note  had  not  been  paid  is  fatal  in  Barney  t. 
Vigoreaux,  92  Cal.  632;  and  in  Tomlinson  v.  Ayres,  117  Gal.  571,  where 
the  court  held  that  the  allegation  that  the  debt  is  due  and  unpaid  is 
iufSdent. 

A  plea  of  payment  is  not  new  matter  and  is  not  admitted  by  failure 
to  reply,  pp.  74,  75. 

Cited  in  County  y.  Johnson,  126  Gal.  340,  on  point  that  defendant  has 
buiden  of  proof  as  to  payment;  Goddard  v.  Fulton,  21  Gal.  435,  and  in 
Scott  ▼.  Wood,  81  CaL  404,  both  cases  holding  that  the  fact  that  the  al- 
legations were  affirmative  did  not  determine;  cited  on  the  same  point  in 
Landis  ▼.  Morrissey,  60  CaL  86,  holding  that  evidence  of  sale  on  credit 
was  not  new  matter;  and  on  the  same  point  in  Woodworth  v.  Knowl- 
ton,  22  Cal.  168,  where  the  allegation  of  ownership  in  a  third  person  was 
held  not  new  matter;  cited  in  Mauldin  v.  Ball,  5  Mont.  99,  and  in  Fair- 
child  V.  Ambaugh,  22  Cal.  575,  both  holding  that  payment  is  not  new 
matter  and  need  not  be  specially  pleaded;  cited  on  the  proposition  that 
proof  of  payment  may  be  made  under  a  general  denial  in  Wetmore  v. 
Stn  Francisco,  44  CaL  300,  where  the  action  was  to  recover  money  due, 
and  in  Bank  of  Shasta  v.  Boyd,  99  CaL  606,  where  a  complaint  in  fore- 
closure was  unverified;  and  in  Esbensen  v.  Hover,  8  Colo.  App.  468, 
where  it  was  held  that  in  an  action  for  goods  sold,  payment  must  be 
qtedally  pleaded;  to  the  same  effect  in  the  note  to  Crews  v.  Bleakley, 
81  Am.  Dec  61,  discussing  the  subject  of  proof  of  payment  under  a 
general  denial;  cited  to  the  point  that  a  general  denial  puts  the  plea  of 
payment  in  issue,  and  that  no  replication  is  necessary,  in  Davanay  v. 
Eggenhoff,  43  Cal.  397;  and  to  the  same  point  in  Alden  v.  Gaxpenter, 
7  Oolo.  91,  where  it  was  held  that  there  was  no  general  denial  under 
theeode. 

Complaint  Must  Show  cause  of  action,  p.  75. 

Cited  to  this  point  in  Harmon  v.  Ashmead,  60  CkL  441,  which  was  a 
rait  an  a  mechanic's  lien. 

21  OaL  76-n.    PSCHAUD  ▼.  SIN QUBT. 

Foiedosnre  Suits  Against  Decedents'  Sitatea.— The  district  court 
has  jurisdiction  to  entertain  such  suits,  p.  76. 

Cited  on  the  point  as  to  jurisdiction  of  district  eourt  in  81  Am.  Dec 
146,  note. 

21  CaL  77-80.    GORDON  ▼.  WANSET. 

Auignment  of  a  note  to  the  maker  amounts  to  payment,  and  the 
notes  become  functus  officio,  p.  79. 
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Cited  in  Yule  ▼.  BislK^,  133  GsL  579,  qnotiiig  Jsmes  t.  Yseger,  88  Cal. 
187;  to  the  point  that  a  note  paid  cannot  be  reviTed  by  a  reissne  in 
Stereos  t.  Hamisn,  88  Mich.  14;  and  to  the  point  that  a  note  becomes 
functus  <>TK'io  on  pajment  thereof  in  James  t.  Yaeger,  86  OaL  187,  where 
the  comaker  paid  the  note  and  then  sold  it;  to  the  point  that  an  ob- 
ligation whidi  has  been  paid  cannot  be  transferred  in  Wri^t  ▼.  Mix, 
76  CaL  468,  where  it  was  part  of  the  same  transaction ;  to  the  point  that 
a  soretj  paying  a  note  may  reeorer  against  his  prindpal  in  Fitch  ▼. 
Hammer,  17  Colo.  595,  where  a  sorety  who  was  a  joint  debtor  paid  the 
note;  to  the  point  that  an  assignment  to  the  maker  is  a  payment  and 
the  note  cannot  be  reissoed,  in  the  note  to  Rogers  t.  Gallagher,  95  Am. 
Dec.  580,  discussing  the  reissue  of  notes;  and  to  the  point  that  in  such  a 
case  the  note  is  of  no  rahie  whatever  in  the  same  note  at  page 
588. 

Oreidne  Paper. — Holder  of  orerdne  paper  takes  sobject  to  defenses, 
p.  79. 

Cited  to  the  point  that  the  holder  takes  only  the  title  the  seller  had 
in  Walker  t.  Wilson,  79  Tex.  18& 

21  CaL  80-87.    1>0HAHUE  v.  CROKARTIS. 


Mechanics'  Lien  for  Xschinery. — ^Vendor  has  a  lien  for  machinery  in- 
tended to  be  used  and  which  was  used  in  a  building,  p.  85. 

Cited  to  the  point  that  a  person  had  a  mechanics'  lien  for  machinery 
to  be  used  in  building  in  Goss  ▼.  Helbing,  77  CaL  191,  where  it  was 
held  that  a  pomp  came  within  the  lien  law;  and  in  Roebling's  Sons 
Co.  ▼.  Humboldt  etc,  112  CaL  290,  where  it  was  held  that  one  furnish- 
ing machinery  was  a  materialman;  and  to  the  same  effect  in  Kennedy 
Lead  and  Oil  Co.  ▼.  New  Albany  W.  Works,  62  Ind.  71,  where  it  was 
held  that  a  water  works  company  was  not  a  manufacturing  company; 
and  in  the  note  to  Chapin  v.  Persse  etc  Paper  Works,  79  Am.  Dec. 
276,  discussing  the  liens  of  mechanics. 

Parol  Syidence  to  Explain  a  Written  Contract. — ^Parol  eridence  is  ad- 
missible to  show  the  purposes  for  which  materials  were  to  be  used,  p. 


Approred  on  the  point  as  to  ite  admissibility  to  show  the  purpose 
for  which  the  property  was  delivered  under  the  written  contract  in 
Xeilson  y.  Iowa  East  B.  Co.,  61  Iowa,  186. 

21  CaL  87-92.    BUSTON  v.  UES. 

Commnnity  Property. — ^The  presumption  ia»  that  all  property  ac- 
quired during  marriage  is  community  property,  p.  91. 

All  property  acquired  after  marriage  is  presumed  to  be  community 
property;  cited  to  this  point  in  Landers  v.  Bolton.  26  CaL  ^20,  which 
held  that  a  deed  to  the  wife  was  community  property,  and  subject  to 
the  husband's  control;  and  in  the  note  to  Cooke  ▼.  Bremond,  86  Am. 
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Dee.  636,  discussing  this  subject;  and  in  Charaullan  v.  Woffenden,  1 
Aiiz.  Ter.  273;  S.  C.  73  Am.  Dec  543,  note,  on  the  point  that  this 
presumption  can  be  overcome  only  by  clear  proof;  to  the  point  that 
the  husband  had  absolute  power  to  sell  or  mortgage  community  prop- 
erty in  fiearfield  v.  Bridges,  76  Fed.  Rep.  49. 

Parties  in  Foreclosure  Proceedings. — ^All  persons  beneficially  inter- 
ested in  the  property  at  the  commencement  of  the  action  must  be 
made  parties,  p.  91. 

Cited  to  the  point  that  persons  beneficially  interested  are  proper 
parties  in  Croghan  v.  Spence,  63  Gal.  16,  which  held  that  adverse 
claimants  were  not  proper  parties;  that  a  grantee  was  not  affected  by 
a  subsequent  foreclosure  unless  he  is  made  a  party  in  Carpentier  v. 
Williamson,  26  CaL  161.  Distinguished  on  the  point  as  to  necessary 
parties  in  Hearfield  v.  Bridge,  67  Fed.  Rep.  335,  which  held  that  the 
widow  and  heirs  are  not  necessary  parties;  cited  to  the  point  that  all 
interested  persons  should  be  made  parties  in  76  Am.  Dec.  550,  note. 

Erroneous  Decree  in  Foreclosure. — Purchaser  under  foreclosure  must 
seek  relief  from  consequences  of  the  invalidity  of  the  decree  by  pro- 
ceedings in  the  foreclosure  suit,  p.  92. 

Cited  on  the  point  as  to  the  remedy  for  a  mistake  of  law  as  to  the 
effect  of  the  decree  in  76  Am.  Dec.  567,  note;  and  as  to  the  remedy  for 
a  decree  void  for  defect  in  the  parties,  in  the  note  to  Bums  v.  Ham- 
ilton's Admr.,  70  Am.  Dec  578,  where  the  right  of  a  purchaser  to  ob- 
tain release  from  his  bid  was  treated  of. 

Writs  of  Assistance  can  only  issue  against  the  defendants  and 
parties  holding  imder  them,  p.  92. 

Cited  to  the  point  that  the  rights  of  persons  not  parties  will  not 
be  adjudicated  in  an  application  for  the  writ  in  Enos  v.  Cook,  66  Gal. 
17S:  and  to  the  efTect  that  a  writ  can  issue  only  against  the  defendants 
and  parties  holding  under  them  in  the  note  to  Wilson  v.  Polk,  51  Am. 
Dec  152,  155,  where  writs  of  assistance  were  discussed. 

Heirs  cannot  Maintain  Action. — Executors  until  administration  have 
the  sole  right  to  maintain  ejectment,  p.  91. 

Cited  to  the  point  that  heirs  cannot  maintain  an  action  to  recover 
realty  pending  administration  in  Meeks  v.  Vassault,  3  Sawy.  212. 

21  Cal.  92-102.    HIDDEN  v.  JORDAN. 

This  case  was  before  the  supreme  court  again  in  28  Cal.  301;  32 
Cal.  397;  39  Cal.  61:  and  57  Cal.  184;  and  was  dted  in  a  subsequent 
case  affecting  the  same  property  in  Hidden  v.  Davidson,  51  Cal.  138, 
140. 

Resulting  Trusts. — Trust  results  in  favor  of  the  party  advancing 
the  purchase  price  where  the  title  is  taken  in  the  name  of  another,  p. 
92. 
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Cited  to  the  point  tbat  a  trust  results  in  favor  of  the  party  ad- 
vancing the  purchase  price  of  the  land  in  Simson  v.  Eckstein,  22  GaL 
693,  and  Riley  v.  Martinelli,  97  Cal.  680;  to  the  same  point  in  Hughes 
V.  White,  117  Ind.  474,  where  this  rule  was  applied  where  payments 
were  made  by  several  persons;  in  Murphey  v.  Clayton,  113  GaL  157, 
where  the  trust  was  enforced  against  an  estate;  in  Hellman  v.  Mess- 
mer,  76  Cal.  170,  holding  that  a  trust  results  in  favor  of  one  loaning 
money  to  the  purchaser;  Savings  etc  Soc  v.  Davidson,  97  Fed.  712, 
also  discussing  disabilities  of  trustee  under  such  trust;  Sanford  v. 
Savings  &  L.  Soc,  80  Fed.  Rep.  66,  where  money  was  loaned  to  effect 
a  redemption  ;>  in  Mitchell  v.  Colglazier,  106  Ind.  466,  where  there 
was  a  purchase  by  an  agent  with  principal's  funds;  in  Fulton  v. 
Jansen,  99  Cal.  690,  holding  that  such  trusts  were  not  within  the 
statute  of  frauds;  in  Thomas  v.  Jameson,  77  CaL  93,  where  a  trust 
was  enforced  in  favor  of  one  giving  a  note  for  land;  in  Case  v.  Codding, 
38  Cal.  193,  holding  that  the  payment  must  be  before  the  execution  of 
the  deed;  in  Sandfoss  v.  Jones,  36  Cal.  488,  where  the  court  held  that 
a  trust  arose  where  one  party  advanced  money  to  another  to  protect 
certain  property;  in  Bayles  v.  Baxter,  22  Cal.  678,  where  the  ques- 
tion was  involved  as  to  whether  there  was  an  express  trust;  in  War- 
ren ▼.  Adams,  19  Colo.  622,  where  the  court  said  the  trust  results  from 
the  acts  and  not  the  agreement  of  the  parties;  dted  with  approval  in 
Tripp  V.  Duane,  74  GaL  91,  holding  that  the  taking  of  a  trust  deed 
waives  an  implied  trust. 

Statutes  of  Franda. — Fraud  takes  a  case  out  of  the  statute,  pp. 
100,  101. 

Cited  to  the  point  that  the  statute  is  not  applied  where  ita  appli- 
cation would  work  a  fraud,  in  Towsley  ▼.  Moore,  30  Ohio  St.  185, 
S.  C.  27  Am.  Rep.  434,  where  the  contract  had  been  fully  executed; 
cited  on  the  point  as  to  the  effect  of  the  statute  where  a  trust  was 
claimed  to  exist  in  Rose  v.  Hayden,  36  Kan.  109,  S.  C.  67  Am.  Rep.  147, 
where  the  purchase  was  made  by  the  agent  in  his  own  name;  cited 
to  the  point  that  fraud  takes  the  case  out  of  the  statute  in  Sandfoss 
y.  Jones,  36  Cal.  489,  where  a  resulting  trust  was  enforced;  cited  on 
the  question  of  admission  of  evidence  against  the  objection  of  the 
statute  in  Treadway  v.  Wilder,  8  Nev.  97,  where  there  was  a  contract 
between  pre-emptors. 

Parol  Evidence  of  Trusts. — Verbal  agreement  may  be  shown  for 
the  purpose  of  proving  a  resulting  trust,  p.  102. 

Cited  on  the  point  that  parol  evidence  is  admissible  to  show  a  re- 
sulting trust  in  Lipscomb  v.  Nichols,  6  Colo.  293,  and  Bayles  v.  Baxter, 

22  CaL  679,  both  cases  affirming  the  general  doctrine  as  to  resulting 
trusts;  Brooks  v.  Union  Trust  etc  Co.,  146  Cal.  137,  parol  evidence  ad- 
missible to  establish  resulting  trust  in  realty  arising  under  Civil  Code 
I  863  though  money  consideration  not  in  fact  paid  by  trustee  recited 
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tlierein;  Walton  v.  Karnes,  67  Cal.  267,  holding  that  an  oral  agree- 
ment to  advance  money  to  pay  installments  was  valid;  to  the  point 
that  trust  ex  malefido  can  be  created  by  parol  in  the  note  to  Lam- 
bora  T.  Watson,  14  Am.  Dec.  278. 

21  Oil.  103107.    MONTGOMERY  v.  MIDDLEMISS.     81  Am.  Dec.  146. 

Decree  of  Foredosnrey  Effect  of. — The  decree  of  foreclosure  concludes 
tlie  rights  of  all  the  parties  to  the  action,  p.  106. 

Cited  to  the  point  that  a  foreclosure  sale  passes  all  rights  the  de- 
fendants have  acquired  subsequent  to  the  mortgage  in  Sichler  v.  Look, 
93  Osl.  610;  and  quoted  on  the  point  that  a  decree  of  foreclosure  con- 
cludes the  rights  of  the  parties  and  the  deed  passes  the  mortgagor's 
entire  title  in  Grattan  ▼.  Wiggins,  23  Cal.  35. 

Writs  of  Assistance. — ^Purchaser  under  foreclosure  is  entitled  to  the 
writ  of  assistance,  p.  106. 

Cited  to  the  point  that  a  writ  of  assistance  is  an  appropriate  remedy 
to  place  the  purchaser  under  foreclosure  in  possession  in  51  Am.  Dec. 
154,  note,  157,  note;  California  etc.  Bank  ▼.  Graves,  129  Cal.  651,  662, 
discussing  procedure  as  to  obtaining  of  such  writ;  and  on  same  point 
in  Hald  v.  Day,  36  Or.  191,  confirming  issuance  under  facts  stated; 
Hibernian  Sav.  &  L.  Soc  v.  Lewis,  117  Gal.  580,  holding  it  ran  against 
the  mori;gagor  and  all  purchasing  pendente  lite,  and  followed  in  Mont- 
gomery V.  Byers,  21  CaL  108,  where  the  same  proposition  was  held; 
cited  on  the  point  that  the  plaintiff  as  purchaser  is  entitled  to  the 
writ  in  Langley  y.  Voll,  54  Cal.  437,  where  the  question  was  as  to  the 
right  of  a  stranger  to  the  writ;  to  the  point  that  a  writ  of  assistance 
is  but  part  of  the  execution  of  judgment  in  Bichler  v.  Look,  93  Cal. 
610;  dted  on  the  point  that  a  decree  is  sufficient  and  a  further  order 
for  a  writ  of  assistance  is  unnecessary  in  McLane  v.  Piggio,  24  Fla. 
99,  and  quoted  on  the  same  point  in  Landregan  v.  Peppin,  94  Gal.  468, 
which  was  an  action  to  quiet  title;  dted  to  the  point  that  the  writ 
wifl  not  justify  an  officer  in  putting  out  one  who  is  not  a  party  in 
92  Am.  Dee.  616,  note;  that  the  writ  is  an  appropriate  remedy  to 
place  the  purchaser  under  foreclosure  in  possession  in  the  note  to 
Wilson  v.  Polk,  61  Am.  Dec.  154,  157,  discussing  writs  of  assistance. 

21  GU.  107-108.    MONTGOMERY  ▼.  BTERS. 

Writs  of  Assistanoe^— Purchaser  of  foreclosure  is  entitled  to  the 
writ,  p.  108. 

Cited  to  the  point  that  a  purchaser  under  foreclosure  is  entitled 
to  a  writ  without  a  preliminary  order  in  the  note  to  Wilson  v.  Polk, 
51  Am.  Dec.  157,  note;  to  the  point  that  a  person  purchasing  pending 
s  foreclosure  suit  is  amenable  to  a  writ  in  the  same  note  at  page  155; 
cited  as  affirming  and  following  the  doctrine  of  Montgomery  y.  Middle- 
1-'*^%  in  81  Am.  Dec.  148,  note. 
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Conveyance  Pending  Suit  has  no  effect  on  an  action,  p.  108. 

The  principal  case  was  cited  to  this  point  in  the  note  to  Stout  v. 
Phillippi  Mfg.  etc.  Ck>.,  56  Am.  St.  Rep.  857,  discussing  the  law  of  lis 
pendens. 

General  Citation. — Swan  ▼.  Thompson,  124  Cal.  197. 

21  Cal.  108-113.     FRINK  v.  MURPHY.    81  Am.  Dec.  149. 

Right  of  Redemption. — ^A  junior  mortgage  not  made  a  party  has 
a  right  to  redeem,  p.  111. 

Cited  in  Camp  v.  Land,  122  Cal.  170,  San  Jose  etc.  Co.  v.  Lyndon,  124 
Cal.  519,  and  Stockton  etc.  Co.  v.  Harrold,  127  Cal.  619,  as  reviewed  and 
distinguished  in  Black  v.  Gerichton,  58  Cal.  56;  Haskell  v.  State,  31 
Ark.  100,  where  a  vendee  of  a  state's  vendee  was  permitted  to  redeem; 
on  the  point  as  to  the  right  of  lienors  to  redeem  in  Eldridge  v.  Wright, 
55  Cal.  533,  where  land  of  cotenants  was  sold;  quoted  in  Lauriat  v. 
Stratton,  6  Sawy.  343,  S.  C.  11  Fed.  Rep.  110,  on  the  point  that  a  sub- 
sequent encumbrancer  made  a  party  had  a  right  to  redeem,  the  court 
saying  that  the  court  in  the  principal  case  arrived  at  its  conclusion 
with  hesitancy  and  doubt;  distinguished  in  Black  v.  Gerichten,  58 
Cal.  58,  holding  that  a  judgment  for  a  deficiency  was  not  a  lien.  Cited 
on  the  point  as  to  the  right  of  junior  mortgagee  to  redeem  in  89  Am. 
Dec.  516,  note;  and  in  the  note  to  Horn  v.  Indianapolis  Nat.  Bank, 
21  Am.  St.  Rep.  247,  discussing  the  right  of  redemption. 

Extinguishment  of  Liens. — ^A  sale  under  a  judgment  gives  the  pur- 
chaser an  indefeasible  title  as  against  any  subsequent  purchasers,  p. 
111. 

A  sale  made  imder  a  decree  in  favor  of  the  mortgagee  extinguishes 
liens;  cited  to  this  point  in  Lauriat  v.  Stratton,  6  Sawy.  345;  S.  C. 
11  Fed.  Rep.  112. 

Subsequent  Encumbrances. — Ordinarily  a  decree  in  foreclosure  makes 
no  provision  for  the  benefit  of  subsequent  encumbrancers,  p.  112. 

Cited  on  this  point  in  Lauriat  v.  Stratton,  11  Fed.  Rep.  Ill;  S.  CL  6 
Sawy.  343. 

21  Cal.  113-115;  81  Am.  Dec.  151.    SHERBOURNE  v.  YUBA. 

Quasi  Corporations  are  not  Liable  for  the  acts  of  their  officers,  p. 
115. 

Cited  on  the  point  as  to  the  liability  of  counties  for  the  acts  of 
their  officers  in  Webster  v.  Hillsdale,  99  Mich.  261,  holding  that  a  coun- 
ty is  not  liable  for  the  unhealthy  condition  of  the  jail;  Bamett  v. 
Contra  Costa  County,  67  Cal.  78,  holding  that  the  county  is  iTot  liablo 
for  a  defective  bridge;  Symonds  v.  Board  of  Supervisors  of  Clay  Co., 
71  111.  357,  and  Crowell  v.  Sonoma  County,  25  Cal.  315,  both  holding 
that  the  county  is  not  liable  for  the  neglect  of  the  road  overseer;  Wyatt 
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T.  Rome,  105  Ga.  315,  70  Am.  St.  Rep.  43,  as  to  injuries  from  improp- 
er vaccination;    Gilroy  v.  City,  115  Mich.  122,  as  to  damages  resulting 
to  others  from  negligently  allowing  smallpox  patient  to  go  at  large; 
Powers  V.  Mass.  etc  Hospital,  109  Fed.  296,  applying  rule  to  improp- 
er treatment  in  public  charitable  hospital;   Smith  v.  Board  of  Commrs. 
of  Allen  County,  131  Ind.  1 17,  holding  that  the  county  is  not  liable  for 
an  injury  to  a  workman  tearing  down  a  bridge ;   Sels  v.  Greene,  81  Fed. 
Sep.  556,  holding  that  a  reclamation   district  was  not  liable  for  the 
negligence  of  its  employees.     Cited  on  the  point  of  the  liability   of 
municipalities  for  acts  of  officers  of  a  public  nature  in  Stilling  v.  Town 
of  Thorp,  54  Wis.   532,  holding  that  the  city  is  not  liable  for  a  de- 
fective highway;  Russell  v.  Tacoma,  8  Wash.  159,    S.    C.    40   Am.    St. 
Rep.  897,  holding  that  the  city  is  not  liable  for  the  negligence  of  its 
employees  in  improving  the  park;   Vail  v.  Town  of  America,  4  N.  Dak. 
249,  holding  that  the  town  is  not  liable   for  defects   in  bridges   and 
highways;    Murtaugh  v.  City  of  St.  Louis,  44  Mo.  481,  holding  that 
the  city  is  not  liable  to  a  patient  in  its  hospital  for  the  neglect  of  its 
officers;    distinguished  on  this  point  in  dissenting  opinion  of  Works, 
J.,  in  Chope  v.  City  of  Eureka,  78  Cal.  691,  holding  that  the  city  is 
not  liable  for  the  neglect  of  its  officers;    cited  to  the  same  effect  in 
Forbes  v.  Board  of  Health  of  Escambia  County,  28  Fla.  54,  holding 
that  the  board  of  health  is  not  liable  in  tort.    Cited  on  the  point  that 
public  charitable  corporations  are    not  answerable  for  the  negligence 
of  agents  selected  with  due  care;    in  Fire  Ins.  Patrol  v.  Boyd,  120  Pa. 
649,  S.  C.  6  Am.  St.  Rep.  753,  holding  that  a  public  charity  is  not  lia- 
ble for  the  negligence  of  its  employees,  and  on  the  same  point  in  6 
Am.  St.  Rep.  755,  note,  on  the  point  as  to  the  liability  of  cities  for 
acts  of  officers  in  the  note  to  Hilsdorf  ▼.  City  of  St.  Louis,  100  Am. 
Dec  358,  discussing  this  subject;    and  on  the  point  that  a  municipality, 
not  guilty  of  negligence  in  selecting  a  physician,  is  not  liable  for  his 
negligenoe  in  the  note  to  Goddard  v.  Inhabitants  of  Harpwell,  30  Am. 
St  Rep.  402,  discussing  the  general  subject;    on  the  point  that  officers 
whose  duties  are  specifically  pointed  out  are  not  agents  for  the  cor- 
poration in  the  note  to  Bailey  v.  Mayor  of  New  York,  38  Am.  Dec. 
677;    that  a  public  corporation  is  no  more  liable  for  the  negligence 
of  its  officers  than  the  state,  in  the  note  to  Gilman  v.  Contra  Costa 
County,  68  Am.   Dec.  205,  discussing  the  liability  of  counties;    that 
an  action  will  not  lie  for  personal  injuries  sustained  through  the  neg- 
ligence of  employees,  in  27  Am.  St.  Rep.  207. 

21  CaL  115-120.    CSEIGHTON  T.  PRAGG. 

Effect  of  Statute  on  Existing  Contracts. — Contract  entered  into  un- 
^r  a  statute  is  not  affected  by  its  repeal,  p.  119. 

Cited  with  approval  in  Phillips  ▼.  Jollisaint,  7  Ind.  App.  461,  hold- 
ing that  a  law  relating  to  street  assessments  did  not  affect  prior  con- 
tacts; to  the  point  that  an  act  should  be  construed  to  apply  only  to 
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subsequent  contracts,  in  Houston  ▼.  McKenna,  22  Gal.  554,  where  the 
law  changed  the  manner  of  street  assessments;  to  the  point  that 
rights  perfected  under  a  statute  are  enforceable,  notwithstanding  its 
repeal,  in  the  note  to  Todd  y.  Landry,  12  Am.  Dec.  481. 

21  Gal.  120-122.    HOFF  ▼.  BAUM. 

Tenants  Holding  Over. — ^Landlord  not  notifying  tenant  of  accept- 
ance of  proposal  to  pay  increased  rent  is  presumed  to. consent  to  his 
possession,  p.  122. 

Gited  as  to  the  rights  of  tenants  holding  over  in  Ruthman  v.  Brand- 
enburgh,  7  Golo.  482,  holding  them  liable  to  increased  rents  after 
notice. 

21  GaL  122-129.    PIERSON  y.  McCAHILL. 

This  case  was  before  the  supreme  court  again  in  22  GaL  127;  23 
Gal.  249,  252. 

Accord  and  Satisfaction. — Agreement  to  discharge  debt  in  consid- 
eration of  payment  of  part  is  yoid,  pp.  128,  129. 

Gited  on  the  point  that  an  agreement  to  accept  part  of  a  debt  is 
yoid  in  Brockley  y.  Brockley,  122  Pa.  St.  6,  holding  that  there  was 
an  exception  where  the  claim  was  a  disputed  one;  that  mutual  agree- 
ments of  creditors  are  based  on  sufficient  consideration  in  Wilson  y. 
Samuels,  100  Gal.  520,  where  a  composition  agreement  was  held  to  be 
yalid;  that  a  composition  agreement  between  creditors  is  based  on 
sufficient  consideration  in  Sage  y.  Valentine,  23  Minn.  103,  holding 
that  mutuality  is  necessary;  that  such  an  agreement  is  yalid  in  Adams 
y.  Morton,  87  Iowa,  257,  where  there  was  doubt  as  to  the  claims  of  the 
parties. 

Parol  Syidenoe  to  Show  Mistake  in  a  contract  is  admissible,  p.  128. 

Gited  on  the  point  that  fraud  or  mistake  in  a  contract  may  be  shown 
by  parol  in  Isenhoot  y.  Ghamberlain,  59  Gal.  637,  where  a  lease  was 
reformed  for  mistake,  to  the  same  point  in  Hathaway  y.  Brady,  23 
Gal.  124,  where  an  omission  in  a  note  was  supplied,  the  court  saying 
that  such  eyidence  must  be  clear;  Lyon  y.  Plankinton  Bank,  15  S.  Dak. 
408,  parol  eyidence  inadmissible  to  show  that  deed  calling  for  land  in 
Minnesota  embraced  land  in  South  Dakota. 

A  defendant  cannot  plead  attachment  proceedings  by  a  third  party  tn 
bar,  p.  129. 

Approyed  in  Van  Ness  y.  McLeod,  (2  Idaho,  1150),  8  Idaho,  442,  where 
garnishee  is  sued  by  creditor  he  can  procure  suspension  of  proceedings 
until  his  liability  to  attaching  creditor  shall  be  determined;  Yazoo  A 
Miss.  V.  R.  R.  Go.  y.  Fulton,  71  Ifiss.  890,  the  court  saying  that  a 
garnishee  should  be  protected. 
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21  Q$L  129134.    HUMISTON  ▼.  SMITH. 

Sdxe  Facias  cannot  be  employed  to  reTive  a  judgment  under  our 
piaetice,  p.  134. 

Cited  on  the  point  that  the  writ  of  scire  facias  is  abolished  and  that 
the  method  of  reviidng  judgments  is  by  an  action  in  Ingraham  ▼.  Cham- 
pion, 84  Wis.  239,  where  a  judgment  was  renewed  by  an  order  of  the 
court;  on  the  same  point  in  the  note  to  Frierson  y.  Harris'  Heirs,  94  Am. 
Dec  222,  treating  of  the  subject  of  scire  facias. 

SEdasiTeness  of  Code  Remedies. — The  system  of  remedies  provided 
by  the  Practice  Act  is  exclusiye,  p.  134. 

Gted  on  the  point  that  remedies  in  the  Practice  Act  are  exclusive  in 
Townley  v.  Adams,  118  CaL  384,  where  the  question  was  as  to  the  power 
to  set  aside  a  verdict;  distinguished  on  the  same  point  in  People  v. 
Jordan,  65  Cal.  661,  in  which  case  the  code  was  silent. 

21  Ca].  135140.    SHORES  v.  SCOTT  RIVER  CO.    8.  C.  17  Cal.  626. 

A  decree  of  foreclosure  cuts  off  the  rights  of  subsequent  purchasers 
and  encumbrancers  made  parties,  p.  139. 

Cited  on  the  point  that  the  rights  of  parties  are  cut  off  by  a  decree 
in  Grattan  v.  Wiggins,  23  CaL  35,  to  the  point  that  successors  in  in- 
terest are  liable  to  the  purchaser  for  rents  in  Walker  v.  McCusker,  71 
OaL  597,  holding  a  party  in  possession  so  liable;  Whithed  v.  St.  Anthony 
etc  Co.,  9  N.  Bak.  232,  235,  239,  noted  under  Reynolds  v.  Lathrop,  7  CaL 
43,  and  Harris  v.  Reynolds,  13  CaL  515. 

21  CaL  140-142.    CARPENTIER  v.  GRANT. 

Description  is  not  insufficient  where  the  uncertainty  can  only  arise 
upon  the  proofs,  p.  141. 

Cited  on  the  point  as  to  the  sufficiency  of  description  in  Hihn  ▼. 
Mangenbeig,  89  CaL  270,  holding  a  description  to  be  sufficient  if  the 
hmd  can  be  identified. 

21  OlL  142151.    PENA  ▼.  VANCE. 

Acknowledgment  of  Barred  Debt. — ^All  acknowledgments  of  and 
promisea  to  pay  barred  debts  must  be  in  writing,  p.  149. 

Quoted  with  approval  on  the  point  as  to  the  sufficiency  of  an  acknowl- 
edgment in  Wilcox  v.  Williams,  5  Nev.  214,  215,  holding  that  the  new 
promise  must  be  written;  cited  on  the  same  point  in  Kirk  v.  Williams, 
24  Fed.  Rep.  449,  holding  that  an  unsigned  writing  with  no  explicit  mem- 
oranda was  sufficient,  and  to  the  point  that  a  new  promise  signed  is  nec- 
euary  in  Heinlin  v.  Castro,  22  Cal.  102,  holding  that  a  part  payment  in- 
dorsed on  a  note  does  not  revive  the  debt;  cited  on  the  effect  of  a  part 
payment  in  Auxerais  v.  Naglee,  74  CaL  69,  holding  that  an  acknowledg- 
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ment  need  not  be  subscribed.  Distinguished  in  Porter  v.  Elam,  25  CaL 
292,  S.  C.  85  Am.  Dec.  133,  where  the  question  was  as  to  the  sufficiency  of 
the  allegation  of  the  new  promise. 

21  Cal.  151-164.    LEESE  y.  SHERWOOD. 

A  dismissal  of  an  action  is  a  final  decision  of  the  action,  p.  164. 

Cited  to  the  point  that  a  dismissal  is  a  final  judgment  in  Porter  v. 
Hopkins,  63  Cal,  55,  holding  such  dismissal  to  be  a  breax^h  of  an  in- 
junction bond,  in  Dahler  v.  Steele,  1  Mont.  209,  holding  that  such  a  dis- 
missal did  not  prevent  a  new  action,  and  in  Holter  L.  Co.  ▼.  F.  F.  Ins. 
Co.,  18  Mont.  286,  holding  that  an  appeal  would  lie  from  such  an  order; 
to  the  same  effect  in  Sprick  ▼.  Washington  County,  3  Neb.  254,  holding 
that  the  judgment  under  consideration  was  a  mere  judgment  for  costs; 
State  v.  Booth,  21  Utah,  92,  noted  under  Dowling  v.  Polack,  18  Cal.  626; 
note  to  Williams  v.  Field,  60  Am.  Dec.  430.  Cited  imder  a  definition  of 
what  constitutes  a  final  judgment  in  the  note  to  Williams  v.  Field,  60 
Am.  Dec.  427,  discussing  final  and  interlocutory  decrees. 

Assignment  of  part  of  Claim  does  not  make  the  assignee  joint  owner 
of  the  debt,  p.  164. 

Cited  on  the  point  as  to  the  effect  of  an  assignment  of  part  of  the 
debt  in  Smith  v.  Atkinson,  18  Colo.  258,  holding  that  such  an  assignee 
could  not  sue;  Bingel  v.  Brown,  15  Colo.  App.  244,  assignee  of  interest 
of  partner  in  claim  due  firm  is  not  necessary  party  to  an  action  on  claim. 

21  Cal.  165-166.    ADAMS  ▼.  WOODS. 

Orders  Relating  to  Receivers. — An  order  directing  a  receiver  to  dis- 
tribute funds  in  his  hands  is  not  appealable,  p.  166. 

Cited  to  the  point  that  an  order  applying  to  a  receiver  is  merely 
interlocutory  in  Chicago  Steel  Works  v.  Illinois  Steel  Co.,  153  111.  14, 
where  the  question  was  as  to  its  reviewability  on  appeal,  and  to  the 
point  that  such  an  order  is  not  a  special  proceeding  in  Whitney  v.  Buck- 
man,  26  Cal.  454,  involving  the  same  question.  Cited  on  the  point  that 
an  order  distributing  money  in  a  receiver's  hands  is  interlocutory  in  the 
note  to  Williams  v.  Field,  60  Am.  Dec.  433,  discussing  the  subject  of  final 
and  interlocutory  judgments. 

21  Cal.  166-170.    MILIKEN  ▼.  HUBER. 

Writs  of  Certiorari. — The  supreme  court  is  only  authorized  to  issue  the 
writ  of  certiorari  in  aid  of  its  appellate  jurisdiction,  p.  169. 

Cited  to  the  point  that  a  writ  of  certiorari  is  generally  issued  to  an  in- 
ferior court  in  Spring  Valley  W.  W.  v.  Bryant,  52  Cal.  135,  where  the  ac- 
tion of  the  supervisors  was  attempted  to  be  reviewed;  on  the  point  that 
it  lies  in  aid  of  the  appellate  jurisdiction  of  courts  of  original  jurisdiction 
in  People  v.  Lindsay,  1  Idaho,  398,  under  a  statute  similar  to  the  Cali- 
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fornia  statute.  Cited  on  the  point  that  the  writ  does  not  lie  where  the 
right  of  appeal  had  been  lost  by  laches  in  Evans  ▼.  Christian,  4  Greg. 
377;  Ramsey  y.  Pettingill,  14  Greg.  208,  209;  and  to  the  same  effect  in 
the  note  to  Wulzen  y.  Board  of  Supervisors,  40  Am.  St.  Rep.  31,  where 
this  subject  was  treated  of,  and  68  Am.  Dec.  325,  note;  referred  to  as 
authority  on  the  same  point  in  Bennett  v.  Wallace,  43  Cal.  27,  holding 
that  the  object  of  the  writ  was  to  supply  a  remedy  where  none  exi9ted. 
Cited  and  its  language  on  the  same  point  quoted  with  approval  in  Faut 
▼.  Kason,  47  Cal.  & 

21  CaL  170172.    CASLTON  v.  CONROY. 

Money  Fiom  an  Execution  in  banker's  hands  loses  its  identity  and 
cannot  be  followed,  p.  172. 

Cited  on  this  point  in  the  note  to  Pulcifer  v.  Page,  54  Am.  Dec.  593, 
note,  where  title  by  accession  was  discussed. 

21  Gal  172-178.    BAUM  v.  6RI6SBY.    81  Am.  Dec.  153. 

Sig|ht  of  Vendor  to  Lien. — ^Vendor  after  absolute  conveyance  retains 
an  equitable  lien  for  the  unpaid  purchase  price,  p.  175. 

Cited  to  the  point  that  a  vendor  in  an  executed  conveyance  has  a 
fien  unless  he  takes  security  in  Tripp  v.  Duane,  74  Cal.  91,  to  the  same 
point  in  Hill  v.  Grigsby.  32  Cal.  69,  holding  that  it  was  immaterial 
whether  the  conveyance  was  executed  or  not;  on  the  point  as  to  the 
existence  of  a  vendor's  lien  in  7  Am.  St.  Eep.  63,  note. 

The  vendor's  lien  is  not  a  specific  absolute  charge,  but  is  simply  a 
right  to  resori^  to  the  property  upon  failure  of  payment,  pp.  176,  177. 

Cited  to  the  point  that  the  vendor's  lien  is  a  mere  equity  to  be  en- 
forced by  a  decree  of  equity  in  Fitzell  v.  Leakey,  72  Cal.  484,  and  its 
language  on  this  point  was  quoted  with  approval  in  Slide  &  Spur  Gold 
Mines  y.  Seymour,  163  U.  S.  617.  Cited  to  the  point  that  the  lien  after 
conveyance  is  a  mere  equity  in  McKeown  v.  Collins,  38  Fla.  287,  the  court 
■aying  such  lien  is  not  the  result  of  any  agreement;  Minah  etc.  Co.  v. 
Briscoe,  89  Fed.  806,  61  U.  S.  App.  180,  denying  right  to  lien  because  of 
vendor's  inequitable  conduct;  on  the  distinction  between  the  lien  where 
the  conveyance  is  executed  and  where  it  is  not,  in  97  Am.  Dec.  433,  note. 
Cited  on  the  point  that  the  lien  holds  against  all  subsequent  purchasers 
with  notice  in  Coos  Bay  Wagon  Road  Co.  v.  Crocker,  6  Sawy.  680,  583, 
on  the  pdnt  as  to  how  far  the  lien  is  enforced  against  purchasers  or 
mortgagees  of  the  vendee  in  97  Am.  Dec.  432,  note. 

Transfer  and  Assignment  of  Vendor's  Lien. — ^Vendor's  lien  is  unas- 
lignahle,  and  does  not  pass  with  a  transfer  of  a  note  for  the  purchase 
price,  p.  176. 

The  principal  case  was  followed  in  Lewis  v.  Covillaud,  21  Cal.  189,  on 
the  pomt  that  the  vendor's  lien  is  not  assignable,  and  affirmed  on  the 
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same  point  in  Williams  v.  Young,  21  CSal.  228,  where  the  plaintiff  was 
the  assignee  of  part  of  the  price.  Cited  to  the  point  that  a  lien  is  not  as- 
signable even  by  an  express  contract  in  Woolley  v.  Wickerd,  07  CaL  71 ; 
and  its  language  quoted  with  approval  in  Avery  v.  Clark,  87  Cal.  624; 
8.  C.  22  AnL  St.  Rep.  276,  where  the  same  point  was  held;  Gessner  t. 
Palmateer,  89  Cal.  02,  06,  holding  that  it  might  be  defeated  by  a  convey- 
ance; First  Nat.  Bank  v.  Salem  C.  F.  M.  Co.,  14  Sawy.  92,  8.  C.  39  Fed. 
Rep.  05,  holding  that  the  grantor's  creditor  could  not  be  subrogated  to  it, 
and  quoted  with  approval  on  the  point  that  the  lien  was  not  assignable, 
either  directly  or  by  subrogation,  in  the  same  case;  the  general  proposi- 
tion that  the  lien  is  not  assignable  in  Porter  v.  Brooks,  36  Cal.  204,  206, 
holding  it  did  not  bar  an  attachment;  to  the  point  that  the  lien  was 
not  subject  to  levy  nor  assignable  in  Ross  v.  Heintzen,  36  Cal.  321,  hold- 
ing the  debt  itself  to  be  so  subject;  on  the  point  that  the  lien  after  as- 
signment is  a  mere  equity  to  be  established  by  a  decree  in  12  Am.  Dec 
264,  note;  cited  on  the  point  as  to  whether  a  vendor's  lien  passes  to 
the  assignee  in  07  Am.  Dec.  608,  note,  and  7  Am.  St.  Rep.  63,  note.  The 
principal  case  was  cited  to  the  point  that  the  lien  does  not  accompany 
a  transfer  of  a  note  for  the  price  in  Weil  v.  Nevitt,  18  Colo.  15;  to  the 
same  point  in  Hammond  v.  Peyton,  34  Minn.  632,  and  Bancroft  v.  Cosby, 
74  Cal.  684,  both  holding  generally  that  the  lien  is  a  personal  privilege 
and  not  assignable;  to  the  point  that  the  lien  passes  by  a  transfer  of 
the  note  in  Stevens  v.  Chadwick,  10  Kan.  414,  S.  C.  16  Am.  Rep.  353, 
where  the  vendor  had  executed  only  a  bond  to  convey;  quoted  on  the 
point  that  the  lien  does  not  pass  with  a  transfer  of  the  note  in  Feather- 
stone  V.  Emerson,  14  Utah,  28,  in  the  dissenting  opinion  of  Zane,  J. ;  cited 
to  this  point  in  52  Am.  Dec.  435,  note,  00  Am.  Dec.  300,  301,  note. 

Waiver  of  Vendor'a  Lien. — ^lien  is  not  waived  without  express  agree- 
ment by  taking  a  note  for  the  price,  p.  175. 

Quoted  with  approval,  on  the  point  that  the  taking  of  security  waives 
a  lien,  in  Pack  v.  Corder,  4  Bush,  126,  where  the  note  of  a  third  person 
was  taken;  on  the  same  point  in  Perry  v.  Grant,  10  R.  L  330,  where  a 
grantee  gave  an  indorsed  note;  Featherstone  v.  Emerson,  14  Utah,  27, 
in  the  dissenting  opinion  of  Zane,  J.;  that  the  lien  is  waived  by  taking 
a  mortgage  in  Wells  v.  Barter,  56  Cal.  344,  where  the  mortgage  was 
barred;  on  the  same  point  in  Camden  v.  Vail,  23  Cal.  636,  where  this  was 
held  though  the  mortgage  was  void;  to  the  same  effect  in  Robles  v. 
Clark,  25  CaL  328,  where  security  was  taken  from  a  person  not  in- 
terested. Cited  genevtlly  to  the  point  as  to  a  waiver  of  a  vendor's  Hen 
in  7  Am.  St.  Rep.  63,  note,  and  7  Am.  St.  Rep.  05,  note,  and  as  to  the 
effect  of  taking  security  on  a  vendor's  lien  in  01  Am.  Dec.  121,  note;  to 
the  point  that  the  vendor  does  not  waive  his  lien  by  taking  a  note  in  38 
Am.  St.  Rep.  825,  note;  and  in  Fonda  v.  Jones,  42  liiGss.  705,  S.  C.  2  Am. 
Rep.  670,  holding  that  the  taking  of  a  note  was  prima  facie  a  waiver  of 
the  lien,  and  that  the  burden  was  on  the  vendor. 
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M  Cal.  178-191.    LEWIS  v.  COVILLAUD. 

The  judgment  in  this  case  and  its  effect  were  discussed  in  Englund  v. 
Lewis,  25  Cal.  346,  347,  350,  364,  a  case  presenting  another  phase  of  the 
principal  case,  and  where  an  injunction  suit  was  brought  to  enjoin  the 
tale  under  the  judgment. 

Assumption  by  Vendee  of  Debt. — ^Vendee  assuming  mortgage  does  not 
comply  with  contract  in  merely  obtaining  the  discharge  of  the  mortgage 
as  a  lien,  p.  189. 

Cited  and  discussed  on  the  point  as  to  the  liability  of  a  vendee  in 
Miller  v.  Barter,  89  Tex.  270,  where  a  vendee  assumed  a  vendor's  con- 
ditional liability. 

Vendor's  Lien,  Right  to  and  Assignability  of  .—Vendor's  lien  is  a  mere 
personal  equity  in  the  vendor,  and  is  not  assignable,  p.  189. 

Cited  on  the  point  as  to  the  right  of  a  vendor  to  a  lien  in  Sheppard  v. 
Thomas,  26  Ark.  645,  where  the  court  construed  the  reservation  of  a  lien 
in  a  deed;  that  the  lien  after  an  absolute  conveyance  is  not  subject  to 
execution  nor  assignable  in  Ross  v.  Heintzen,  36  Cal.  321,  where  the  in- 
debtedness itself  was  assigned:  to  the  point  that  where  the  vendor  re- 
tains the  title  the  lien  is  assignable  in  Hutton  v.  Moore,  26  Ark.  396, 
where  the  vendor  withheld  the  title  and  took  notes;  and  to  the  same 
point  in  Sheppard  v.  Thomas,  26  Ark.  639,  the  court  saying  it  was  im- 
material how  the  lien  is  reserved;  to  the  point  that  a  vendor's  lien  is 
not  assignable  in  81  Am.  Dec.  156,  note. 

Suit  on  Contract  for  One's  Benefit  will  lie,  although  the  plaintiff  was 
not  a  party  to  the  contract,  p.  189. 

The  principal  case  was  cited  to  the  point  that  a  person  may  sue  on  a 
contract  for  his  benefit  in  Malone  v.  Crescent  City  M.  &  T.  Co.,  77  Cal. 
44,  holding  that  it  made  no  difference  that  the  original  promisee  might 
sue;  on  the  same  point  in  Chimg  Kee  v.  Davidson,  102  Cal.  197,  where 
laborers  sued  a  creditor  to  whom  the  property  had  been  conveyed  to 
secure  debts;  it  was  quoted  with  approval  on  the  same  point  in  Sacra- 
mento Lumber  Co.  v.  Wagner,  67  Cal.  295,  holding  that  the  action  was 
maintainable.  Cited  on  the  same  point  in  the  syllabus  in  McLaren  t. 
Hutchinson,  22  Cal.  188.  Cited  in  note  to  Baxter  v.  Camp,  71  Am.  St. 
Rep.  182,  on  general  subject. 

Findings  on  Conflicting  Evidence. — ^Where  the  evidence  is  conflicting, 
the  decision  of  the  lower  court  will  not  be  disturbed,  p.  181. 

The  principal  case  was  cited  on  the  point  that  flndings  would  not  be 
disturbed  where  there  was  a  substantial  conflict  of  evidence  in  Caul- 
field  V.  Bogle,  2  Dak.  Ter.  466. 

21  CaL  191-202.    HATHAWAY  ▼.  D£  SOTO. 

Partition  of  Lands.— Partition  of  Mexican  grant  cannot  be  had  until 
a  final  survey  is  had,  p.  200. 
Notes  Cal.  Rep.— 68 
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Cited  to  the  point  that  including  in  the  partition  of  a  grant  more 
land  than  was  included  in  the  survey  is  fatal  in  Emeric  v.  Alvarado, 
64  Cal.  580;  on  the  point  that  grantees  of  defendants  should  be  made 
parties  in  Sutter  v.  San  Francisco,  36  Cal.  116,  holding  that  the  rights 
could  not  be  determined  without  a  settlement  as  to  the  whole  tract. 
Cited  with  approval  in  Mound  City  L.  &  W.  Assn.  v.  Phillip,  64  Cal.  497, 
holding  that  a  decree  partitioning  part  of  the  land  was  no  defense  to  a 
suit  to  partition  the  whole. 

21   Cal.  202  216.     TOUCHARD  v.  KEYES. 

Cotenants,  Actions  by. — Tenants  in  common  can  unite  in  an  action  for 
the  possession  of  real  property,  p.  208. 

Cited  on  the  point  that  joint  tenants  in  a  mine  are  authorized  to  sue 
jointly  in  Goller  y.  Felt,  30  Cal.  484,  where  the  tenants  acquired  un- 
divided interests  at  different  times;  on  the  point  that  if  one  cotenant  be 
dead,  his  executor  may  join  with  the  other  tenants  in  Reynolds  v. 
Hosmer,  45  Cal.  631,  an  action  for  the  sale  of  land  under  an  erroneous 
judgment. 

Alcalde  Records  which  were  transferred  to  the  county  recorder  are 
placed  upon  the  same  footing  as  other  county  records,  p.  210. 

Cited  on  the  point  as  to  the  admission  of  alcalde's  records  of  grants 
in  Garwood  v.  Hastings,  38  Cal.  219,  226,  227,  where  the  records  were 
transferred  to  the  county  recorder;  on  the  point  as  to  the  sufficiency  of 
the  recording  of  alcalde's  grants  so  as  to  give  constructive  notice  in 
Davis  V.  Davis,  26  Cal.  45;  S.  C.  85  Am.  Dec.  170. 

Secondary  Evidence. — Certified  copies  of  alcalde  records  in  the  county 
recorder's  office  are  admissible  on  the  same  terms  as  other  certified 
copies,  p.  211. 

Cited  to  the  point  that  where  the  transaction  is  to  be  in  writing  no 
other  proof  can  be  substituted  in  Manhattan  M.  Co.  v.  Sweteland,  14 
Mont.  272,  where  the  admission  of  a  certified  copy  was  held  to  he 
error. 

21  Cal.  215-219.    WELLS  t.  McPIEi:. 

Denial  of  Indebtedness,  without  a  denial  of  the  facts  which  show  the 
existence  of  the  indebtedness  raises'  no  issue,  p.  218. 

Cited  to  the  point  that  a  denial  of  indebtedness  without  a  denial  of 
facts  raises  no  issue  in  Swanholm  v.  Reeser,  2  Idaho,  1169,  an  action  for 
goods,  wares,  and  merchandise,  and  in  Power  v.  Gum,  6  Mont.  9,  a  simi- 
lar action,  and  in  Gray  v.  Elbling,  35  Neb.  284,  an  action  to  foreclose  a 
mechanic's  lien,  and  in  Redmond  v.  Wersmann,  77  Cal.  425,  an  assumpsit 
for  work  and  labor;  it  was  quoted  on  the  same  point  in  Stewart  ▼. 
Budd*  7  Mont.  579,  an  action  on  a  promissory  note. 
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21  OftL  220-225.    CLARE  t.  LOCEWOOD. 

Control  of  Legal  Title  in  Equity.— Equity  will  control  the  legal  title 
in  the  hands  of  a  confirmee  of  a  Mexican  grant  so  as  to  protect  the  just 
rights  of  others,  p.  222. 

CSted  on  the  point  that  equity  will  control  the  legal  title  for  the  bene- 
fit of  the  cestui  que  trust  in  Salmon  v.  Symonds,  30  Cal.  307,  holding  that 
a  patentee  not  owning  land  holds  it  in  trust;  and  on  the  point  that 
equity  will  protect  rights  of  parties  in  patent  wrongfully  issued  to  an- 
other in  Kentfield  v.  Hayes,  57  GaL  411,  the  court  saying  the  equities 
must  appear. 

Ejectment,  Right  to  Maintain,  and  Title  in. — ^In  ejectment,  the  legal 
title  prevails,  and  plaintiff  cannot  be  defeated  by  showing  fraud  or  a 
trust,  p.  222. 

Cited  on  the  point  that  in  ejectment  the  legal  title  must  prevail  in 
Emeric  v.  Penniman,  26  CaL  124,  holding  that  a  person  with  an  equitable 
title  could  not  maintain  it;  that  an  action  for  land  must  be  brought  in 
the  name  of  the  party  with  legal  title  in  0'Ck)nnell  v.  Dougherty,  32  Cal. 
462,  holding  that  a  cestui  que  trust  could  not  maintain  ejectment;  that 
readiness  to  perform  by  the  vendee  is  a  matter  of  defense  to  an  eject- 
ment by  the  vendor  in  Hicks  v.  Lovell,  64  Cal.  18,  S.  C.  49  Am.  Rep.  680, 
holding  that  ejectment  would  lie  against  a  vendee  refusing  to  perform ; 
that  ejectment  lies  by  one  cotenant  against  all  persons  except  ootenants 
and  those  claiming  under  them  in  81  Am.  Dec.  117,  note. 

Irrelevant  Evidence,  admission  of,  even  though  erroneous,  is  not 
ground  of  reversal,  p.  222. 

Cited  to  the  point  that  a  new  trial  will  not  be  granted  because  of  ir- 
relevant evidence  not  affecting  the  result  in  66  Am.  Dec.  717,  note. 

Confirmation  of  Mexican  Grant  establishes  conclusively  the  legal  title 
of  the  grantee  to  the  premises  at  the  date  of  the  presentation  of  the 
petition,  p.  221. 

Cited  in  McDonald  v.  McCoy,  121  Cal.  67,  noted  under  Moore  v.  Wilkin- 
son, 13  Cal.  478;  as  to  the  effect  of  a  decree  of  confirmation  of  Mexican 
grants  in  CConnell  v.  Dougherty.  32  Cal.  463;  on  the  point  that  the 
legal  title  to  Mexican  grants  vests  in  the  confirmees  or  their  assigns  in 
Hartley  v.  Brown,  46  Cal.  204,  where  an  administrator  of  the  confirmee 
had  sold;  and  to  the  same  point  in  Hartley  v.  Brown,  61  Cal.  467,  where 
similar  facts  were  involved.  Distinguished  on  the  point  as  to  the  effect 
of  confirmation  in  Schmitt  v:  Giovanari,  43  Cal.  622,  where  a  conveyance 
had  been  made  prior  to  the  filing  of  the  petition. 

Sights  of  Purchasers  at  Execution  does  not  depend  upon  the  return 
of  the  sheriff,  p.  224. 

Cited  on  the  point  that  the  title  of  a  purchaser  under  execution 
does  not  depend  upon  the  return  in  Moore  v.  Martin,  38  Cal.  438,  where 
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the  return  stated  the  name  of  a  wrong  purchaser,  and,  to  the  same  point, 
in  Willamette  R.  E.  Co.  v.  Hendrix,  28  Oreg.  493,  S.  C.  52  Am.  St.  Rep. 
802,  where  the  return  did  not  show  any  sale  in  obedience  to  commands; 
and  in  73  Am.  Dec.  528,  note,  to  the  point  that  a  purchaser  under  execu- 
tion is  not  affected  by  an  irregularity  of  the  sheriff  in  Frink  v.  Roe,  70 
Cal.  302,  where  the  proper  notice  of  sale  was  not  given;  that  a  pur- 
chaser may  rely  on  the  presumption  that  an  officer  has  done  his  duty  in 
Hibberd  v.  Smith,  67  Cal.  565,  holding  that  the  purchaser's  title  did  not 
depend  upon  the  return,  and  on  the  same  point  in  Blood  v.  Light,  38  GaL 
654,  S.  C.  99  Am.  Dec.  443,  holding  that  the  title  is  unaffected  by  the 
failure  of  the  sheriff  to  seize  land  in  the  statutory  mode.  Cited  on  the 
point  that  the  foundation  of  a  purchaser's  title  is  judgment,  execution, 
sale,  and  deed  in  Willamette  R.  £.  Co.  y.  Hendrix,  28  Oreg.  491,  S.  C.  52 
Am.  St.  Rep.  801;  and  on  the  same  point  in  Moore  v.  Frazer,  15  Oreg. 
637,  where  there  was  a  purchase  at  foreclosure. 
General  citation:  Hardy  v.  Harbin,  4  Sawy.  536,  Fed.  Gas.  No.  6060. 

21  Cal.  225-227.     HICKMAN  t.  ALPAUGH. 

Laws  of  Sister  State,  in  the  absence  of  proof,  are  presumed  to  be  the 
same  as  the  laws  of  our  own  state,  p.  226. 

Cited  on  the  point  that  the  presumption  is  that  the  law  of  a  sister 
state  is  the  same  as  ours  in  HiU  v.  Grigsby,  32  Gal.  60,  where  a  ▼endor'a 
lien  was  involyed;  and  to  the  same  point  in  Masters  v.  Lash,  61  Gal.  624, 
where  the  property  rights  of  husband  and  wife  were  involved;  Mortimer 
V.  Marder,  93  Gal.  178,  involving  a  question  of  community  property;  Lux 
V.  Haggin,  69  Cal.  381,  where  a  question  of  riparian  rights  was  involved; 
to  the  same  point  in  the  dissenting  opinion  in  Dodge  v.  Coffin,  16  Kan. 
285,  where  the  court  presumed  in  favor  of  the  authority  of  courts  of 
sister  states;  Gundersoh  v.  Gimderson,  26  Wash.  463,  applying  rule  to 
statute  laws;  Cavallaro  v.  Texas  etc.  Ry.  Co.,  110  Cal.  357,  S.  C.  62, 
Am.  St.  Rep.  100,  an  action  against  a  common  carrier  for  misdelivery, 
and,  to  the  same  point,  that  the  same  presumption  exists  as  to  foreign 
law  in  Wickersham  v.  Johnston,  104  Cal.  411,  S.  C.  43  Am.  St.  Rep.  119, 
an  action  on  notes  executed  to  a  British  subject. 

21  Cal.  227-228.     WILLIAMS  v.  YOUNG. 

Vendor'a  lien  is  a  mere  personal  privilege  and  is  not  assignable, 
p.  228. 

Cited  to  the  point  that  a  vendor  has  a  lien  unless  security  was  taken 
in  Tripp  v.  Duane,  74  Cal.  91 ;  that  this  lien  is  not  subject  to  execution 
nor  private  transfer  in  Ross  v.  Heintzen,  36  Cal.  321,  holding  the  debt 
itself  to  be  so  subject,  to  the  point  that  the  vendor's  lien  is  not  assign- 
able; in  Bancroft  v.  Crosby,  74  Cal.  584,  where  a  vendor  transferred  a 
note  for  the  price  and  afterward  took  it  up;  and  in  81  Am.  Dec.  156,  note, 
to  the  point  that  the  transfer  of  the  debt  does  not  carry  the  vendor's 
Uen  in  12  Am.  Dec.  263,  note. 
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21  CaL  229-233.    PLATTER  t.  CUNNINGHAM. 

Covenant  of  Quiet  Enjoyment  binds  covenantor  only  for  his  own  acta 
and  the  acts  of  others  claiming  by  title  paramount,  p.  233. 

Cited  on  the  point  as  to  the  liability  under  a  covenant  of  quiet 
enjoyment  in  Shattuck  v.  Lamb,  66  N.  Y.  508,  S.  G.  22  Am.  Rep.  662, 
where  possession  under  a  paramount  title  was  held  a  breach;  Foley  v. 
Laeert,  35  Or.  170,  holding  covenantor,  a  stockholder,  not  liable  for  acts 
of  his  corporation  in  opposition  to  covenant ;  Sheffey  v.  Gardner,  79  Va. 
318,  which  was  an  action  for  breach  of  warranty  of  title;  to  the  point 
that  the  covenant  was  not  broken  by  tortious  acts  of  third  persons  in 
bi  Am.  St.  Rep.  133,  note;  and  on  the  same  point  in  53  Am.  St.  Rep.  114, 
note,  even  though  such  acts  might  deprive  the  lessee  of  the  benefit  of  the 
lease. 

21  CaL  233-237.    WHITNEY  t.  ALLEN. 

An  midertaking  conditioned  for  the  payment  of  what  the  creditor  has 
no  right  to  receive  is  not  binding  on  the  sureties,  p.  237. 

Cited  on  the  point  as  to  the  form  of  undertaking  where  the  judgment 
provided  for  use  and  occupation  in  Englund  v.  Lewis,  25  Gal.  354,  which 
was  a  am t  in  foreclosure;  Estate  of  Kennedy,  120  Gal.  388,  noted  under 
People  V.  Gabannes,  20  Gal.  525. 

21  CaL  237-254.    FALL  ▼.  SUTTER  CO. 

Ezcliuiveness  of  Grant  of  Franchise. — Grant  of  a  franchise  by  the 
'egislature  does  not  confer  upon  the  grantee  an  exclusive  privilege,  p. 
252L 

Cited  on  the  point  as  to  the  exclusiveness  of  the  grant  of  a  franchise 
in  Canyonville  etc.  R.  R.  Go.  v.  Stephenson,  8  Greg.  267,  where  a  toll 
road  franchise  was  held  not  to  be  exclusive,  and  to  the  same  point  in 
Bartram  v.  Central  Tp.  Go.,  25  Gal.  288,  where  a  similar  franchise  was 
granted;  to  the  point  that  the  power  to  grant  exclusive  franchises  does 
not  exist,  in  Wright  v.  Nagle,  48  Ga.  392,  holding  that  the  exclusive  right 
to  build  bridges  could  not  be  granted. 

Discretionary  acts  of  legislature  cannot  be  reviewed  in  the  courts, 
p.  253. 

Cited  to  the  point  that  the  courts  cannot  revise  an  act  of  the  legis- 
lature within  its  discretionary  power,  in  People  v.  Thompson,  155  111. 
470;  Glide  v.  Superior  Gouii,  147  Gal.  24,  prohibition  lies  to  prevent 
superior  court  from  proceeding  with  trial  of  sidt  to  enjoin  supervisors 
from  acting  on  application  for  organization  of  reclamation  district  on 
ground  that  lands  were  reclaimed. 

21  Cal  254-261.    CALIFORNIA  N.  R.  R.  CO.  ▼.  GOULD. 
OocupantSy  Right  of. — Occupants  of  public  land  cannot  be  treated  as 
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trespassers  as  against  a  railway  claiming  a  right  of  way  under  act  of 
Congress,  p.  260. 

Cited  on  the  point  as  to  the  effect  of  naked  prior  occupancy  of  public 
land,  in  Field  v.  Gray,  1  Ariz.  Ter.  407,  holding  that  this  doctrine  by 
analogy  should  apply  to  mineral  lands;  distinguished  on  the  point  as  to 
the  rights  of  occupants  in  Doran  v.  Central  Pac.  R.  R.  Co.,  24  Cal.  258, 
where  the  question  was  as  to  the  rights  of  occupants  of  mineral  lands. 

General  citation:  Canton  City  etc.  Co.  ▼.  Denver  etc  Co.,  Fed.  Cas.  No. 
2387. 

21  QiL  261-268.    PEOPLE  t.  GRAHAM. 

Witness  cannot  testify  as  to  statements  of  a  child  as  to  occurrences 
concerning  which  the  child  has  not  testified,  in  a  trial  under  an  indict- 
ment for  an  assault  upon  the  child,  p.  266. 

Cited  on  the  point  that  the  evidence  should  be  restricted  to  the 
fact  of  complaint,  in  State  v.  Hunter,  18  Wash.  672,  where  a  defendant 
was  prosecuted  for  rape;  on  the  point  that  a  question  based  upon  the 
assumption  of  a  fact  not  proven  is  not  admissible,  in  Hollenbeek  ▼.  Mo. 
Pac.  Ry.  Co.,  141  Mo.  104,  an  action  for  personal  injuries. 

Distinguished  in  People  v.  Figueroa,  134  Cal.  162,  admitting  evidence 
of  statements  by  child  to  mother  after  rape,  when  child  was  incompetent 
to  testify. 

Admissibility  of  Evidence — Grotind  of  Ruling. — ^If  the  court  decides 
correctly  in  ruling  on  evidence,  it  is  not  important  whether  the  best  rea- 
son was  given,  p.  266. 

Cited  on  the  point  that  if  the  exclusion  of  evidence  is  proper  on  any 
ground  the  cause  will  not  be  reversed,  in  Spottiswood  v.  Weir,  80  CaL 
451,  where  opinion  evidence  was  ruled  out  for  insufficient  foundation; 
the  language  of  the  principal  case  on  this  point  was  quoted  in  Davey  v. 
So.  Pac.  Co.,  116  Cal.  330,  where  the  evidence  was  not  objected  to  on  the 
ground  of  variance;  cited  on  the  point  that  where  a  witness  is  in- 
competent because  of  immaturity,  evidence  of  her  statements  at  the  com- 
mission of  the  deed  is  not  competent,  in  80  Am.  Dec.  372,  note. 

Bill  of  Exceptions  must  show  answers  to  questions  objected  to,  p. 
265. 

The  principal  case  was  cited  to  this  point  in  People  v.  White,  34  OaL 
188,  the  court  saying  that  whoever  alleges  error  must  show  it. 

The  fact  that  a  number  of  persons  have  contributed  toward  the 
prosecution  does  not  show  such  a  general  prejudice  as  to  require  a  change 
of  venue,  p.  265. 

Cited  to  the  point  that  the  discretion  of  a  judge  should  be  soundly 
exercised,  in  Boyle  v.  People,  4  Colo.  181,  S.  C.  34  Am.  Rep.  79,  the  court 
saying  the  principal  case  questioned  People  v.  Lee,  6  Cal.  363;  to  the 
point  that  applications  for  changes  of  venue  are  addressed  to  discretion 
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and  orders  not  reversed  unless  that  discretion  is  abused,  in  People  v. 
Elliott,  80  Cal.  298,  where  the  motion  was  supported  solely  by  the  af- 
fidavit of  the  prisoner;  that  appellate  courts  are  unwilling  to  interfere 
with  the  discretion  as  to  a  change  of  venue,  in  State  v.  Millain,  3  Nev. 
462;  its  language  on  the  point  as  to  the  sufficiency  of  the  showing  for  a 
change  was  quoted  in  People  v.  Yoakum,  53  Cal.  568,  where  an  order  re- 
fusing to  change  the  place  of  trial  was  reversed;  State  v.  St.  Clair,  6 
Idaho,  111,  where  application  for  change  of  venue  is  based  solely  upon 
affidavit  of  defendant,  refusal  to  change  venue  will  not  be  disturbed; 
cited  on  the  point  that  the  fact  that  a  few  people  have  contributed  to 
the  prosecution  is  no  ground  for  a  change  of  venue,  in  the  note  to  Shat- 
tnck  V.  Myers,  74  Am.  Dec  245,  where  change  of  venue  was  dis- 
cussed. 

21  Cal.  268-273.    LEWIS  v.  RIGNEY. 

Setting  Aside  Judgments. — ^A  judgment  against  two  defendants  where 
one  was  not  served  is  properly  set  aside  on  the  motion  of  the  party  not 
served,  p.  272. 

Cited  on  the  point  as  to  the  loss  of  jurisdiction  to  set  aside  a  judgment 
after  the  adjournment  of  the  term,  in  Casement  v.  Ringgold,  28  Cal. 
338,  where  the  court  refused  to  set  aside  the  judgment  after  the  term 
for  excusable  neglect;  to  the  point  that  the  court  has  jurisdiction  to  set 
aside  a  judgment  as  to  both  defendants,  in  Stevenson  v.  Mann,  13  Nev. 
276,  where  a  joint  judgment  was  set  aside  after  the  term  on  the  motion 
of  one  party. 

21  Gal.  274-280.    MILLS  v.  GLEASON. 

Where  a  replevin  action  is  dismissed  before  trial  the  defendant  is 
entitled  to  recover  on  the  bond,  p.  280. 

Cited  on  the  point  as  to  the  construction  to  be  given  to  a  replevin 
bond,  in  Thomas  v.  Irwin,  90  Ind.  561,  holding  that  the  surety  is  not 
liable  for  failure  to  return  where  there  was  no  judgment  for  return ;  on 
the  point  that  the  plaintiff  must  diligently  pursue  the  case,  and  must 
succeed,  in  Peffley  v.  Kendrick,  4  Ind.  App.  512,  513;  quoted  with  ap- 
proval on  the  point  that  failure  to  prosecute  is  a  breach  of  the  bond  in 
De  Thomas  v.  Witherby,  61  Cal.  99  S.  C.  44  Am.  Rep.  547,  holding  that 
an  act  of  God  does  not  excuse  the  return  of  the  goods;  Cox  v.  Sargent,  10 
Colo.  App.  5.  awarding  damages  on  such  dismissal;  cited  on  the  point 
that  one  is  entitled  to  recover  the  value  of  the  property  where  the  suit 
was  dismissed  by  the  plaintiff,  in  Peffley  v.  Kendrick,  4  Ind.  App.  513; 
and  on  the  same  point  in  Parrott  v.  Scott,  6  Mont.  343 ;  and  in  Pierce  v. 
King,  14  R.  I.  612,  where  the  court  said  their  statute  was  substantially 
the  same  as  the  California  statute ;  and  in  Meigs  v.  Keach,  1  Wash.  Ter. 
307,  the  court  saying  that  a  defendant  can  sue  on  the  bond  and  recover 
damages;  to  the  ssmie  effect,  in  Manning  v.  IVlanning,  26  Ean.  102,  hold* 
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iDg  he  may  oommenoe  an  independent  action  on  the  bond;  the  language 
of  the  principal  caM  on  the  effect  of  a  dismissal  was  quoted  with  ap- 
proval in  Clary  v.  Rolland,  24  CaL  152,  which  was  an  action  against  the 
sureties  on  a  replevin  bond. 

21  Gal.  280-289;  81  Am.  Dec  157.    SPETER  t.  IHMELS. 

Grounds  of  ReversaL — ^An  objection  not  affecting  the  rights  of  appel- 
lant cannot  be  availed  of  by  him,  p.  288. 

Quoted  on  the  point  that  an  objection  not  affecting  the  appellant  will 
not  be  considered,  in  Braithwaite  v.  Power,  1  N.  Dak.  474,  where  the  ap- 
pellant claimed  that  the  judgment  should  have  been  in  favor  of  the 
plaintiff  and  others;  cited  on  the  point  that  a  judgment  technically  cor- 
rect will  be  reversed  to  protect  the  rights  of  parties,  in  The  420  ^Gn.  Go. 
V.  Bullion  Min.  Co.,  3  Sawy.  657,  where  the  judgment  was  broader  in  its 
scope  than  it  should  have  been;  to  the  same  effect,  in  Ladd  v.  Mason, 
10  Oreg.  317|  where  there  was  a  misapprehension  as  to  the  correct  prac- 
tice which  prevented  parties  from  properly  presenting  their  claims;  on 
the  point  that  errors  not  prejudicial  are  not  ground  for  reversal,  in  85 
Am.  Dec.  308,  note. 

Subsequent  attachment  creditors  may  intervene  any  time  before 
the  entry  of  judgment  to  contest  the  validity  of  a  prior  attachment, 
p.  287. 

Discussed  on  the  point  as  to  the  right  to  intervene,  in  Bennett  v. 
Whitcomb,  25  Minn.  153,  holding  that  the  interest  must  be  direct;  cited 
on  the  point  as  to  the  sufficiency  of  interest  in  People  ex  rel.  Glidden  v. 
Green,  1  Idaho,  239,  holding  that  there  was  no  such  right  in  quo  war- 
ranto proceedings;  McEldowney  v.  Madden,  124  Gal.  109,  noted  under 
Davis  V.  Eppinger,  18  Gal.  378;  that  such  creditors  may  intervene  and 
defeat  a  prior  attachment,  in  Kimball  v.  Richardson-Kimball  Co.,  Ill 
Gal.  393,  306;  and  86  Am.  Dec  148,  note;  that  lien  creditors  have  a  right 
to  intervene,  in  Laugert  v.  Brown,  3  Wash.  Ter.  106,  the  court  allowing 
the  mortgagee  to  intervene  in  a  suit  where  the  mortgagor  was  the 
defendant;  discussed  and  quoted  on  the  point  as  to  the  right  of  inter- 
vention, in  Lewis  v.  Harwood,  28  Minn.  435,  437,  where  the  court  said 
the  California  doctrine  rested  on  the  ground  of  stare  decisis ;  cited  on  the 
point  as  to  when  the  right  of  intervention  exists,  in  73  Am.  Dec.  573, 
note,  and  in  the  note  to  Brown  v.  Saul,  16  Am.  Dec  182,  where  the  right 
of  intenention  was  discussed;  on  the  right  of  intervention  in  attach- 
ment suits,  in  99  Am.  Dec.  722,  note;  to  the  point  that  subsequent  at- 
taching creditors  may  intervene,  in  79  Am.  Dec.  187,  note.  The  language 
of  the  principal  case  on  the  point  that  if  the  petition  traverses  the  com- 
plaint the  plaintiff  must  prove  his  case  or  the  intervener  is  entitled  to 
the  judgment,  was  quoted  in  Cunningham  v.  Scott,  4  Utah,  448,  holding 
the  burden  of  proof  to  be  on  the  plaintiff;  cited  on  this  point  in  15  Am. 
Dec  162,  note;  to  the  point  that  where  the  intervener  takes  issue  with 
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the  complaint,  his  position  is  that  of  a  defendant  and  he  need  make  no 
proof,  in  16  Am.  Dec.  181,  note.  The  principal  case  was  referred  to  on 
the  point  of  the  duty  of  a  creditor  to  move  so  as  to  protect  his  rights, 
in  McGomb  ▼.  Reed,  28  Cal.  287,  8.  C.  87  Am.  Dec.  120,  where  the 
•herifTs  dntj  to  apply  money  on  attachment  was  considered;  on  the 
point  as  to  the  right  of  an  attaching  creditor  to  maintain  a  bill  to  set 
aside  a  fraudulent  attachment,  in  65  Am.  Dec.  521,  note. 

21  CkL  291-305;  82  Am.  Dec.  738.    KEANE  v.  CANNOVAN. 

Possession  as  Evidence  of  Title. — Possession  of  a  party  is  evidence  of 
a  seisin  in  fee,  p.  305. 

The  principal  case  was  cited  on  the  point  that  possession  by  one  claim- 
ing ownership  is  prima  facie  evidence  of  ownership,  in  Milsap  v.  Stone. 
2  Colo.  139,  where  ejectment  was  brought  on  a  prior  possession;  that  pos- 
session is  evidence  of  seisin  in  fee,  in  Sears  v.  Taylor,  4  Colo.  43,  holding 
that  prior  possession  alone  entitles  the  plaintiff  to  maintain  ejectment, 
and  on  the  same  point  in  Spitznagle  v.  Vanhessch,  13  Neb.  341,  holding 
it  must  be  overcome  by  showing  anterior  possession  or  paramount  title ; 
that  long  possession  under  claim  of  title  is  prima  facie  evidence  of  title 
even  in  ejectment,  in  Hacker  v.  Horlemus,  74  Wis.  23,  where  the  party 
▼as  in  possession  many  years;  on  the  point  as  to  possession  being  evi- 
dence of  title,  in  85  Am.  Dec.  124,  note;  to  the  point  that  the  mere  pos- 
sessor of  land  has  a  right  to  the  grass  as  against  a  trespasser,  in  94  Am. 
Dec.  333,  note. 

Possession  of  Part — ^Extent  of  Boundaries. — ^In  an  sustion  of  ejectment, 
a  conveyance  is  admissible  as  showing  the  extent  and  boundaries  of  the 
possession,  p.  209. 

Cited  to  the  point  that  an  entry  under  color  of  title  on  part  is  not 
limited  to  the  actual  possession,  in  Walsh  v.  Hill,  38  Cal.  487,  488,  hold- 
ing the  rule  is  stronger  where  there  is  neither  title  nor  actual  posses- 
sion; to  the  same  point,  in  Kile  v.  Tubbs,  23  Cal.  437,  holding  that  the 
rale  did  not  apply  where  one  in  possession  of  a  small  tract  conveyed  a 
Itiger  tract;  to  the  point  that  in  ejectment  by  one  relying  on  a  prior 
possession,  a  deed  is  admissible  to  show  the  extent  of  the  boundary,  in 
Milsap  V.  Stone,  2  Colo.  140,  and  on  the  same  point  in  Hicks  v.  Coleman, 
26  OaL  138,  8.  C.  85  Am.  Dec.  116,  where  a  deed  referred  to  in  another 
deed  was  admitted. 

Possession  is  Sufficient  to  Enable  a  Plaintiff  to  Recover  unless  the  de- 
fendant shows  anterior  possession  or  traces  title  from  a  paramount 
■oarce,  p.  306. 

Cited  to  the  point  that  the  defendant  cannot  set  up  an  outstanding 
title  m  a  third  person,  in  Patchen  v.  Keeley,  19  Nev.  414,  an  action  for 
t  trespass  upon  the  plaintiff's  mine;  that  the  plaintiff  must  show  actual 
possession  or  perfect  title,  in  L'Engle  v.  Reed,  27  Fla.  361,  where  the 
right  of  the  plaintiff  to  maintain  ejectment  was  considered;  the  Ian- 
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guage  of  the  principal  case  on  the  question  of  possession  being  sufficient 
to  entitle  one  to  recover  was  quoted  in  Hicks  ^.  Coleman,  25  Cal.  141, 
S.  C  85  Am.  Dec.  119,  where  one  entered  on  part  of  a  tract  under  a  deed 
describing  all;  Hockett  v.  Alston,  110  Fed.  911,  sustaining  ejectment 
based  on  such  possession;  Robinson  y.  Saterlee,  3  Sawy.  134,  Fed.  Caa. 
No.  11967;  the  principal  case  was  also  cited  to  the  point  that  ejectment 
must  be  brought  against  the  occupant  of  the  premises,  in  96  Am.  Dec. 
682,  note;  and  on  the  point  as  to  the  set-off  of  improvements,  in  85 
Am.  Dec.  99,  note. 

The  doctrine  as  to  the  presumption  in  favor  of  official  acts  does  not  ap- 
ply in  case  of  a  tax  sale  by  a  treasurer,  p.  299. 

Cited  to  the  point  that  the  presumption  as  to  official  acts  does  not  ap- 
ply to  tax  deeds,  in  Huey  v.  Van  Wie,  24  Wis.  687,  in  dissenting  opinion 
of  Paine,  J.;  to  the  point  that  the  presumption  does  not  apply  where 
the  appointment  is  for  a  special  purpose,  in  Hannah  v.  Chase,  4  N.  Dak. 
356,  where  the  sheriff  sold  under  a  foreclosure ;  and  that  the  presumption 
never  supplies  jurisdictional  facts,  in  Hannah  v.  Chase,  4  N.  Dak.  355,  S. 
0.  50  Am.  St.  Hep.  C5i),  where  the  question  was  as  to  the  validity  of 
sheriff's  deed;  the  language  on  the  point  as  to  the  limitation  upon  the 
extent  of  the  presumption  was  quoted  in  Telfener  v.  Dillard,  70  Tex. 
144,  where  the  court  would  not  indulge  any  presumption  after  forty 
years;  cited  generally  on  the  point  as  to  when  a  presumption  that  an 
officer  has  done  his  duty  may  not  be  indulged,  in  99  Am.  Dec.  461,  note; 
note  to  Langford  v.  Few,  69  Am.  St.  Rep.  614,  on  general  subject;  on 
the  point  that  persons  dealing  with  officers  under  statutory  powers  must 
see  that  they  are  complied  with,  in  88  Am.  Dec.  452,  note. 

Tax  Sales. — Purchaser  under  tax  sale  must  see  that  every  preliminary 
step  required  by  the  law  has  been  followed,  p.  299. 

Cited  to  the  point  that  a  purchaser  must  prove  the  preliminary 
steps  to  vest  the  power  of  sale,  in  Emeric  v.  Alvarado,  90  Cal.  465, 
where  the  appellant  merely  introduced  a  tax  deed;  to  the  point  that 
formerly  a  purchaser  bought  at  his  peril,  in  28  Am.  St.  Rep.  19,  note. 

The  description  in  a  tax  deed  must  be  certain  of  itself,  p.  302. 

Cited  in  Welman  v.  Los  Angeles,  147  Cal.  658,  where  bonds  of  specific 
kind  described  in  ordinance  making  levy  as  being  bonds  of  previous  year, 
in  which  no  bonds  were  issued,  levy  is  void;  Miller  v.  Williams,  135 
Cal.  185,  holding  description  in  assessment  insufficient ;  Pennsylvania  Co. 
V.  Cole,  132  Fed.  682,  683,  evidence  aliunde  cannot  be  resorted  to  for 
purpose  of  rendering  certain  a  description  of  property  in  proceedings  for 
assessment  of  tax  for  street  improvements;  on  the  point  that  the  de- 
scription in  a  tax  deed  must  be  certain  in  itself  and  not  require  evidence 
aliunde,  in  Jones  v.  Pelham,  84  Ala.  212,  where  the  validity  of  a  tax  as- 
sessment was  involved;  and  on  the  same  point,  in  44  Anx  St.  Rep.  529; 
its  language  on  this  point  was  quoted  with  approval  in  People  v.  Ma- 
honey,  55  CaL  288,  where  there  was  a  suit  to  collect  a  tax;  cited  ^^^^ 
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the  point  as  to  the  sufficiency  of  description,  in  State  v.  C.  P.  R.  R.  Co., 
21  Nev.  101,  holding  that  an  assessment  of  a  possessory  claim  must  de- 
scribe it  by  metes  and  bounds  or  common  name ;  on  the  point  as  to  the 
sufficiency  of  the  description  in  a  tax  assessment,  in  Central  Pac.  R.  R. 
Co.  V.  Nevada,  162  U.  S,  526,  where  the  question  was  as  to  the  taxability 
of  unsurveyed  lands;  on  the  point  that  a  description  not  identifying 
land  is  insufficient,  in  Garwood  v.  Hastings,  38  Cal.  224,  where  in  an  as- 
sessment the  point  of  beginning  was  omitted;  cited  on  the  point  as  to 
the  exclusion  of  a  tax  deed  which  is  uncertain  in  its  description,  in  95 
Am.  Dec  766,  note,  and  7  Am.  St.  Rep.  660,  note. 

Statute  Making  Tax  Deed  Prima  Facie  Evidence  is  not  retroactive, 
p.  399. 

Cited  on  this  point  in  4  Am.  St.  Rep.  189,  note,  and  28  Am.  St.  Rep. 
£1,  note;  to  the  effect  that  the  effect  of  a  tax  deed  as  evidence  is  to  be 
detercained  by  the  law  in  force  at  the  time,  in  17  Am.  Dec.  613,  note. 

Payment  of  Taxes  has  no  value  as  evidence,  p.  303. 

The  principal  case  was  cited  to  this  point  in  Davis  v.  Per  ley,  30  Cal. 
637,  an  action  of  ejectment. 

Abandonment  is  a  question  of  intent,  to  be  gathered  from  all  the  cir- 
cumstances, p.  303. 

Cited  on  the  point  as  to  what  constitutes  abandonment  of  land,  in 
Mitchell  V.  Carder,  21  W.  Va.  286,  holding  it  to  be  a  question  of  intent; 
to  the  same  effect  in  90  Am.  Dec.  497,  note ;  on  the  question  of  abandon- 
ment, in  Myers  v.  Spooner,  55  Cal.  261,  the  court  saying  that  intent 
is  to  be  derived  from  all  the  facts  and  circumstances;  the  language 
as  to  what  constitutes  an  abandonment  is  quoted  in  Hewitt  v.  Story,  64 
Fed.  Rep.  527,  where  there  was  an  abandonment  of  water  rights,  and 
was  quoted  at  length  on  the  same  point  in  Moon  v.  Rollins,  36  Cal.  339, 
340,  8.  C.  95  Am.  Dec.  184,  185,  where  the  court  held  that  the  question 
was  one  of  intent;  and  cited  on  the  same  point  in  Davis  v.  Per  ley,  30 
Cal  636,  holding  that  abandonment  is  necessarily  to  be  gathered  from 
the  intent;  its  language  on  the  point  as  to  the  inference  of  abandon- 
ment from  lapse  of  time  was  quoted  in  Mitchell  v.  Carder,  21  W.  Va. 
280,  where  it  was  held  that  a  suit  brought  would  show  no  intention  to 
abandon;  cited  on  the  point  as  to  the  length  of  time  essential  to  an 
abandonment, in  90  Am.  Dec.  498,  note:  to  the  point  that  the  question  of 
abandonment  is  one  of  intent,  in  Valcalda  v.  Silver  Peak  Min.  Co.,  86 
Fed.  Rep.  96,  where  the  point  was  as  to  whether  a  mill  site  had  been 
abandoned;  to  the  point  that  the  question  of  abandonment  is  one  of 
fact  to  be  determined  by  the  jury,  in  40  Am.  Dec.  464,  note,  and  95 
Am.  Dec.  186,  note. 

Granting  New  Trial. — ^A  verdict  will  not  be  disturbed  merely  because 
the  evidence  is  conflicting,  p.  304. 

Cited  on  the  point  that  a  verdict  will  not  be  disturbed  because  the 
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evidence  is  conflicting,  in  97  Am.  Dec  545,  note,  and  96  Am.  Dec  494, 
note;  to  the  point  that  where  the  evidence  is  conflicting  a  new  trial  will 
not  be  granted  on  the  ground  that  the  verdict  was  against  the  evidence, 
in  87  Am.  Dec.  74,  note;  and  on  the  point  that  a  verdict  will  not  be  set 
aside  as  against  the  evidence  unless  the  court  can  confidently  so  decide, 
in  88  Am.  Dec.  88,  note. 

21  Gal.  306-308.    R££SE  v.  MAHONET. 

The  judgment  in  the  principal  case  was  considered  and  discussed  in  a 
later  case  in  36  Cal.  613,  514,  616,  517,  618,  520,  621,  involving  property 
sold  under  the  decree;  and  the  language  of  this  latter  case  as  to  the 
effect  of  the  judgment  in  the  principal  case  was  quoted  in  Barrett  v. 
Title  Guaranty  CJo.,  27  Oreg.  86. 

Motion  to  Open  Default  is  properly  denied  where  there  are  no  allega- 
tions of  merits  by  the  moving  parties,  p.  308. 

Cited  on  this  point  in  the  note  to  Bumham  v.  Hayes,  68  Am.  Dec.  395, 
note,  where  the  question  of  an  affidavit  of  merits  was  considered. 

Oral  Stipulations  with  reference  to  proceedings  in  pending  actions 
cannot  be  regarded  except  so  far  as  they  are  admitted,  p.  308. 

Cited  on  the  point  that  an  admitted  fact  which  has  been  acted  on 
cannot  be  controverted,  in  Hearne  v.  De  Young,  111  Cal.  377,  where 
there  was  an  admission  as  to  the  place  of  trial;  that  if  a  party  ad- 
mits that  he  made  a  verbal  agreement,  it  is  as  if  entered  on  the 
minutes,  in  Reclamation  District  v.  Hamilton,  112  Cal.  610,  where  there 
was  a  stipulation  extending  the  time  to  the  same  point  in  Smith  v. 
Whittier,  96  Cal.  288,  where  there  was  a  stipulation  as  to  the  testi- 
mony of  witnesses;  on  the  point  as  to  the  efi'ect  of  a  verbal  stipula- 
tion, in  Evans  v.  State  Bank,  19  Fed.  Rep.  677,  where  the  court  said 
such  an  agreement  would  not  be  deemed  of  any  validity;  to  the 
point  that  a  verbal  stipulation  will  not  be  regarded  except  so  far  as 
admitted  or  executed,  in  McLaughlin  v.  Clausen,  116  Cal.  491,  where 
the  question  was  as  to  whether  there  was  a  verbal  stipulation  for  de- 
lay; the  language  on  this  point  was  quoted  in  Haley  v.  Eureka  Co. 
Bank,  20  Nev.  424,  where  there  was  a  verbal  stipulation  not  to  take  a 
default. 

21  Cal.  309-317.    WHEELOCK  ▼.  WARSCHAUER. 

The  principal  case  was  discussed  in  Wheelock  v.  Warschauer,  34 
Cal.  266,  involving  another  phase  of  the  same  case. 

Continuance  of  Tenancy— Attornment  to  Stranger.— Tenancy  once 
created  is  presumed  to  continue;  but  a  tenant  evicted  under  an  ad- 
verse  title  may  take  a  new  lease,  p.  316. 

Cited  to  the  point  that  a  tenancy  is  presumed  to  continue  as  long 
as  the  tenant  remains  in  possession,  in  Milsap  v.  Stone,  2  Colo.  140; 
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tint  a  tenant  must  show  that  the  landlord  was  notified  of  the  action 
to  jusify  his  attornment,  in  Douglass  y.  Fulda,  45  Gal.  594,  where 
it  did  not  appear  that  the  landlord  was  bound  by  the  judgment. 

Actions  against  Tenant. — ^It  is  the  duty  of  a  landlord  to  protect  the 
tenant  in  his  possession,  and  the  latter  may  treat  an  eviction  as  ter- 
minating the  tenancy,  p.  316. 

Cited  to  the  point  that  a  judgment  and  execution  protect  a  ten- 
ant against  a  forcible  entry,  in  Steinbach  y.  Krone,  36  Cal.  310,  where 
the  tenant  was  evicted  by  an  action  in  ejectment;  that  an  ejectment 
against  a  tenant  is  binding  upon  the  landlord  if  he  assumes  the  de- 
fense in  a  subsequent  action  involving  the  issue  of  eviction,  in  Valen- 
tine v.  Mahoney,  37  CaL  395. 

21  OaL  317-321.    BLAIR  t.  WALLACE. 

Aititration,  what  Subject  of. — ^Parties  may  refer  disputes  conoem- 
bg  property  to  the  decision  of  arbitrators,  who  may  order  the  same 
sets  to  be  done  which  the  parties  themselves  might  do,  p.  321. 

The  principal  case  was  distinguished  on  the  point  as  to  what  may 
be  submitted  to  arbitration,  in  Spencer  v.  Winselman,  42  Cal.  483,  484, 
where  the  court  held  the  title  to  mining  ground  was  not  a  subject  of 

arbitration. 

21  OaL  321-325.    HTJBBASD  ▼.  BARRY. 

Van  Ness  Ordinance  is  framed  upon  the  theory  that  the  better 
right  to  the  bounty  of  the  city  is  with  the  first  possessor,  p.  325. 

Cited  to  the  point  that  this  ordinance  vested  the  title  in  the  pos- 
lessor,  in  Carleton  v.  Townsend,  28  Cal.  223,  where  the  court  said  that 
the  ordinance  had  become  a  rule  of  property. 

Prior  Possessor,  Rights  of. — ^In  ejectment,  the  plaintiff  may  re- 
eoTer  against  an  intruder  or  trespasses  upon  proof  of  his  having  had 
prior  possession  of  the  premises,  p.  324. 

Cited  on  the  point  that   the  better  right  is  in  the    possessor,  in 
Gimmy  v.  Culverson,  5  Sawy.  607,  holding  the  actual  possessors  could 
not  be  invaded  by  pre -emptors;    quoted  on  the  point  that,  as  between 
conflicting  possessors,  prior  possession  prevails,  in  Gray  v.  Dixon,  74 
Cal  511,  an  action  of  ejectment  by  a  prior  possessor  of  public  lands; 
cited  to  the  point  that  prior  possession  is  sufiScient  title  against  a 
wrongdoer  or  possessor  by  mere  entry,  in  £Bck8  v.  Steigleman,  49  Miss. 
385,  where  ejectment  was  brought;    that   ejectment  lies  by  one   in 
possession  where  the  defendant  does  not  connect  himself  with  an  out- 
standing title,  in  Richardson  v.  McNulty,  24  Cal.  348,  an  action  to  re- 
eover  possession  of  a  mining  claim;   that  where  the  plaintiff  relies  up- 
on prior  possession  evidence  of  an  outstanding  title    is    irrelevant,    in 
Harris  v.  McGregor,  29  CaL  129,  an  action  for  the  diversion  of  water; 
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to  the  same  effect  in  Bradley  v.  Lee,  38  Gal.  370,  an  action  to  re- 
cover a  mining  claim,  and  in  00  Am.  Dec  003,  note,  where  possession 
as  evidence  of  title  was  discussed;  that  where  the  plaintiff  relied  on 
prior  possession  evidence  of  prior  possession  in  a  stranger  is  not  proper, 
in  Niagara  Cons.  G.  M.  Co.  v.  Bunker  Hill  Cons.  M.  Co.,  59  CaL  013,  which 
was  an  action  to  quiet  title;  cited  on  the  point  that  to  maintain  eject- 
ment a  right  of  entry  and  possession  is  all  that  is  required,  in  TolsMid  v. 
Mandell,  38  Cal.  43,  where  the  plaintiff  in  ejectment  relied  upon  a  certifi- 
cate of  purchase ;  that  in  the  case  of  public  lands  not  mineral,  the  title  is 
vested  in  the  first  possessor,  in  00  Am.  Dec.  610,  note;  that  in  an  ac- 
tion based  on  prior  possession,  a  trespasser  cannot  show  an  outstanding 
title,  in  70  Am.  Dec  620,  note. 

21  Cal.  326-330;    82  Am.  Dec  747.    BLOCELET  v.  FOWLER. 

Purchase  by  Mortgagee  indirectly  at  a  sale  under  a  power  con- 
tained in  the  mortgage  is  voidable  and  not  void,  p.  329. 

Cited  on  the  point  that  where  a  trustee  purchases  indirectly  the  sale 
is  not  absolutely  void,  but  voidable,  in  Golson  v.  Dunlap,  73  Cal.  159, 
an  action  by  devisees  to  set  aside  a  sale  to  the  executors;  on  the 
point  that  a  mortgage  sale  whereunder  the  mortgagee  purchased  is 
not  void,  but  merely  voidable,  in  13  Am.  St.  Rep.  67,  note;  on  the 
point  as  to  the  validity  of  purchases  by  a  mortgagee  with  power  of 
sale,  in  100  Am.  Dec.  280,  note. 

21  Cal.  330-337.    VAN  VALKENBURG  v.  McCLOUD. 

Land  Grants — School  Lands. — California,  upon  her  admission  to  the 
Union,  acquired  a  present  and  vested  interest  in  the  five  hundred 
thousand  acres  granted  to  the  states,  p.  335. 

Cited  on  the  point  that  California  on  its  admission  acquired  a 
vested  and  present  interest  in  five  hundred  thousand  acres,  in  Higsins 
V.  Houghton,  25  Cal.  255,  holding  that  mineral  lands  are  not  excepted 
from  school  lands;  that  a  land  grant  constitutes  a  present  grant  which 
becomes  definitely  attached  to  certain  sections,  in  Sanger  v.  Sargent, 
8  Sawy.  94,  where  a  railroad  grant  was  construed;  referred  to  as  be- 
ing cited  on  the  right  of  the  state  in  school  sections,  in  Sherman  v. 
Buick,  45  Cal.  668,  where  there  were  claimants  under  state  and  United 
States  patents;  cited  to  the  point  that  a  claimant  under  the  dona- 
tion act  has  title  from  the  date  of  his  settlement,  in  Grosloins  v. 
Northcut,  3  Greg.  399,  where  ejectment  was  brought  and  the  plaintiff 
introduced  his  patent  in  evidence;  that  the  swamp  land  grant  was  a 
grant  in  present!,  in  State  v.  S.  C.  &  P.  R.  R.,  7  Neb.  872,  where  a  state 
grant  to  railroads  was  considered. 

21  Cal.  337-342.    PEOPLE  v.  BRANNIGAN. 
Misconduct  of  Jury. — Separation  of  a  jury  after  having  retired  to 
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deliberate  upon  their  verdict  is  sufficient  ground  for  setting  aside  the 
▼erdietyp.  341. 

Cited  in  Saltzman  ▼.  Sunset  etc.  Go.,  125  Cal.  508,  as  having  weak- 
ened People  ▼.  Backus,  5  Cal.  276,  q.  ▼.;    People  v.  Adams,  143  Cal. 
211,  holding  burden  on  prosecution  to  rebut  presumption  of  prejudice; 
State  y.  Morgan,  23  Utah,  226,   where  trial  had,  on  voir  dire,  given 
fslae  answers  as  to  prejudice,  new  trial  granted;    on  the  point  as  to 
the  misconduct  of  the  jury,  in  People  v.  Leary,  105  Cal.  494,  where 
the  jury  read  papers  and  smuggled  liquor  into  the  room;  to  the  effect 
that  misconduct  affecting  impartiality  is  ground  for  setting  the  ver- 
dict aside,  in  Douglass  v.  Byrnes,  63  Fed.  Rep.  18,   where    the   report 
in  condemnation  proceedings  was  set  aside  for  misconduct  of  the  com- 
missioner;   that  where  irregularities  are  shown  the  successful  party 
must  show  that  they  did  not  affect  the  result,  in  People  v.  Stokes, 
103  Cal.  198,  199,  S.  C.  42  Am.  St.  Rep.  106,  107,  where  the  court  held 
that  the  reading  of  papers  presumptively    influenced    the    jury;    that 
a  separation  is  but  prima  facie  ground  for  a  new  trial,  in  the  dissent- 
ing opinion  of  McKinstry,  J.,  in  People  v.  Thornton,  74  Cal.  488;    that 
it  prima  facie  entitles  prisoner  to  a  new  trial,  in  31  Am.  Dec.  576,  note; 
that  this  mere  fact  is  not  ground  for  a  new  trial,  in  People  v.  Symonds, 
22  CaL  352,  which  was  a  prosecution  for  murder;    quoted  and  ap- 
proved on  the  point  as  to  the  separation  of  the  jury,  in  People  v.  Thorn- 
ton, 74  CaL  483,  484,  where  the  question  was  as  to  the   reception    of 
evidence  out  of  court;    that  if  a  juror  converses  or  listens  to  others  it 
is  prima  fade  sufficient  to  set  aside  the  verdict,  in  People  v.  Turner, 
38  CaL  375,  where  a  juror  attended  a  meeting  where  the  crime  was 
discussed;    distinguished  in  People  v.  Lee  Chuck,  78  Cal.  334,  on  the 
question  of  misconduct  of  jury,  where  the  court  held  that  drinking 
during  deliberation  was  ground  for  a  new  trial. 

21  OaL  342-344.    VAN  WINBXE  ▼.  HINCKLE. 

Quieting  Title. — Landlord  cannot  maintain  an  action  to  quiet  title 
^nst  a  tenant  in  possession,  p.  344. 

Cited  on  the  point  that  the  plaintiff  must  allege  and  prove  pos- 
WMion  at  the  commencement  of  the  trial,  in  Prolus  v.  Jefferson  G.  & 
&  ^L  Co.,  34  Cal.  559,  an  action  to  quiet  title  to  a  mining  claim ;  that 
piueseion  by  the  tenant  is  insufficient  in  an  action  by  a  landlord  against 
» tenant  setting  up  an  adverse  claim,  in  Lyle  v.  Rollin,  25  Cal.  437, 
holdhig  that  an  action  to  determine  an  adverse  claim  must  be  brought 
by  one  in  possession. 

^  W.  344-346.    PEOPLE  ▼.  VICE. 

^  owner  of  the  property  is  not  guilty  of  robbery  in  taking  it  from 
*«  possession  of  another,  p.  346. 

^  on  the  point  as  to  what  constitutes  robbery,  in  People  y. 
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Anderson,  89  Cal.  207,  holding  that  the  taking  of  property  from  the 
owner's  immediate  presence  by  fear  or  force  is;  State  v.  Carroll,  160 
Mo.  371,  but  holding  robbery  shown  by  acts  of  servant  though  acting 
under  master's  instructions;  that  a  party  cannot  be  guilty  of  robbery 
in  taking  his  own  goods,  in  70  Am.  Dec.  180,  note. 

Indictment  for  Robbery  must  allege  that  the  property  taken  was 
the  property  of  some  person  other  than  the  defendant,  p.  345. 

Cited  on  the  point  as  to  the  sufficiency  of  the  indictment,  in  Boles 
y.  State,  58  Ark.  38,  holding  that  an  indictment  for  robbery  must 
allege  ownership;  quoted  on  this  point  in  People  ▼.  Ammerman,  118 
Cal.  25,  where  the  omission  of  the  allegation  of  ownership  was  held  to 
be  fatal;  quoted  on  the  point  as  to  the  sufficiency  of  an  indictment 
for  robbery,  in  People  y.  Shuler,  28  Cal.  494,  where  the  indictment  did 
not  aver  the  taking  against  the  wUl  or  consent  of  the  possessor; 
cited  on  the  point  as  to  the  allegation  of  ownership  in  the  indictment, 
in  People  y.  Hughes,  41  Cal.  237,  holding  that  such  an  allegation  is 
necessary  in  an  indictment  for  larceny;  State  v.  Dengel,  24  Wash.  51, 
holding  information  insufficient;  cited  on  the  point  as  to  the  de- 
scription of  money  in  an  indictment,  in  the  note  to  Lord  y.  State,  51 
Am.  Dec.  233,  where  this  subject  was  discussed;  on  the  point  as  to  the 
setting  out  of  ownership  in  an  indictment,  in  the  note  to  State  v. 
McCune,  71  Am.  Dec.  179,  discussing  the  subject  of  robbery;  on  the 
point  that  an  indictment  for  robbery  must  charge  that  the  thing  taken 
was  the  property  of  another,  in  the  same  note,  at  pages,  180,  181 ;  on  the 
point  that  in  such  an  indictment  the  name  of  the  person  robbed  should 
be  stated  with  precision,  in  the  same  note,  at  page  190. 

21  Cal.  346-348.    HART  ▼.  ROBERTSON. 

Realty  Conveyed  to  Wife  becomes  her  separate  property,  and  she 
may  maintain  ejectment  for  it  after  her  husband's  death,  p.  348. 

Cited  to  the  point  that  a  deed  upon  money  consideration  may  be 
shown  to  be  a  gift  by  Parol,  in  Peck  v.  Vandenberg,  30  Cal.  55,  discussing 
the  question  whether  a  deed  to  a  married  woman  was  a  gift. 

Right  of  Cotenant  to  Possession. — One  cotenant  is  entitled  to  the 
possession  of  the  entire  tract  against  all  persons  but  his  cotenants 
and  those  claiming  under  them,  p.  348. 

Cited  on  the  point  that  a  cotenant  is  entitled  to  the  whole  premises, 
as  against  a  stranger,  in  Simmons  v.  Spratt,  26  Fla.  461,  the  court 
saying  that  strangers  cannot  question  the  irregularity  of  partition; 
and  on  the  same  point  in  Brown  v.  Warren,  16  Nev.  241,  Dolph  v. 
Barney,  5  Oreg.  215,  and  Sherin  v.  Larsen,  28  Minn.  525,  all  holding 
that  a  cotenant  might  maintain  ejectment;  that  one  cotenant  may  re- 
cover possession  of  the  whole  estate  where  he  is  the  sole  plaintiff,  in 
Hannegan  v.  Hoth,  12  Wash.  698;  that  he  may  maintain  ejectment 
against  all  persons  except  cotenants  and  persons  holding  under  them, 
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in  Wiese  v.  Barker,  7  Colo.  180,  where  an  action  was  brought  to  re- 
eoyer  possession  of  a  mining  claim;  and  to  the  same  effect  in  81  Am.  Dec 
117,  note;  that  he  may  recover  the  entire  estate  in  ejectment  against 
a  stranger,  in  Dolph  v.  Barney,  5  Oreg.  215,  holding  an  instruction  to 
this  effect  was  proper;  to  the  point  that  a  cotenant  may  bring  eject- 
ment against  a  stranger  eyen  though  the  other  tenants  have  not  joined, 
m  Coulson  v.  Wing,  42  Kan.  511,  S.  G.  16  Am.  St.  Rep.  506;  referred 
to  on  the  point  that  in  ejectment  a  cotenant  can  only  recover  to  the 
extent  of  his  interest,  in  Mattis  y.  Boggs,  19  Neb.  703,  the  court  saying 
that  the  principal  case  was  based  upon  the  peculiar  statute  of  Cali- 
fornia. Cited  on  the  point  as  to  the  right  of  a  cotenant  to  possession, 
in  the  note  to  Marshall  y.  Palmer,  50  Am.  St.  Rep.  842,  where  actions 
by  a  cotenant  to  recover  possession  were  considered. 

21  OaL  349-351.    CANFIBLD  y.  TOBIAS. 

Allegations  in  Pleadings. — The  only  allegations  essential  to  a  com- 
plaint are  those  required  in  stating  the  cause  of  action,  p.  350. 

Cited  to  the  point  that  a  complaint  need  only  contain  allegations  which 
the  plaintiff  must  prove,  in  Oillson  v.  Price,  18  Nev.  117,  an  action  to 
recover  on  a  contract  for  cutting  cordwood;  that  nothing  which  con- 
stitutes a  matter  of  defense  should  be  averred  in  the  complaint,  in 
United  States  v.  Williams,  6  Mont.  385,  an  action  for  timber  cut  on 
public  land;  that  the  plaintiff  need  not  anticipate  new  matter  in  his 
answer,  in  Sterling  v.  Smith,  97  Cal.  346,  where  a  necessity  for  prov- 
ing fraud  arose  after  the  answer  was  filed;  to  the  point  that  de- 
fendants are  not  obliged  to  respond  to  averments  of  evidence,  in  Wor- 
mouth  V.  Hatch,  33  Cal.  128,  holding  that  allegations  of  payment  of 
interest  and  admissions  of  liability  are  matters  of  evidence. 

General  Citation. — ^Weinberger  v.  Weidman,  134  Cal.  601. 

21  OfcL  351-368.    PIMENTAL  v.  CITY  OF  SAN  FRANCISCO. 

Ordinance  not  Receiving  Required  Number  of  Affirmative  Votes  is 
void,  p.  360. 

Cited  on  this  point  in  Satterlee  v.  San  Francisco,  23  Cal.  318,  where 
one  of  the  members  elected  was  ineligible;  Pennsylvania  Co.  v. 
Cole,  132  Fed.  679,  where  statute  provides  that  majority  of  city  coun- 
cil shall  constitute  a  quorum,  less  than  quorum  cannot  adjourn  reg- 
nlar  meeting  to  later  day,  and  contract  made  at  adjourned  meeting 
is  void. 

fiatification  of  Acts. — Sale  of  lands  under  a  void  ordinance  is  not 
ratified  by  the  appropriation  of  the  proceeds,  p.  363. 

Cited  on  the  point  of  the  power  of  the  dty  to  ratify  acts  of  its 

oflSoers,  in  Newman  v.  City  of  Emporia,  32  Kan.  464,  holding  that 

void  taxes  could  not  be  ratified;    to  the  point  that  if  the  supervisors 

bad  authority,   informalities   might  be  oorrected   by   ratification,   in 

Notes  Cal.  Rep.— 69 
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Power  y.  May,  114  Cal.  208,  where  the  county  allowed  a  claim  though 
formalities  were  not  observed. 

Statutes  of  Limitations  against  Public  Corporations. — Ctiy  may 
set  up  the  bar  of  the  statute  in  an  action  to  recover  money  paid 
in  under  an  illegal  sale,  p.  367. 

Cited  on  the  point  that  the  statute  runs  for  or  against  cities  in 
May  V.  School  District  of  Cass  Co.,  22  Neb.  200,  S.  C.  3  Am.  St.  Rep. 
266,  where  the  statute  was  held  to  apply  to  school  districts;  and  cited 
on  the  same  point  in  State  ex  rel.  Chem.  Nat.  Bank  v.  School  District, 
30  Neb.  526,  S.  C.  27  Am.  St.  Rep.  424,  where  the  same  point  was  held; 
on  the  point  that  the  statute  runs  for  and  against  counties  the  same  as 
individuals  in  8  Am.  St.  Rep.  206,  note. 

Actions  when  deemed  Commenced. — ^An  action  is  deemed  commenced 
when  the  complaint  is  filed,  p.  367. 

Cited  on  the  point  that  an  action  is  deemed  to  be  commenced  on  tLe 
filing  of  the  complaint  in  Allen  v.  Marshall,  34  Gal.  166,  where  the 
summons  was  not  issued  until  after  four  years  had  expired;  and  on 
the  same  point  in  15  AnL  Dec  346,  note. 

Refunding  of  Money  Illegally  Collected. — ^Bidders  for  property  under 
an  illegal  sale  by  a  city  have  a  clear  right  to  ask  for  a  return  of 
their  money  when  they  find  a  title  has  not  passed  to  them,  p.  366. 

Cited  in  Lincoln  etc  Co.  v.  Village,  67  Neb.  76,  quoting  Clark  v.  Sa- 
line Co.,  9  Neb.  616;  Humboldt  Co.  v.  Lander  Co.  24  Nev.   475,    as  to 
action  by  one  county  against  another  to  recover  taxes  wrongfully  paid 
the  latter;    Livingston  v.  School   Dist.,  11   S.  Dak.   152,   noted  under 
.Vrgenti  v.  San  Francisco,  16  Cal.  256;    Fidelity  etc  Bank  v.  Henley, 
24  Wash.  7,  quoting  Soderberg  v.  King  Co.,  16  Wasn.  198;  Thompson  v. 
Town,  109  Wis.  596,  sustaining  action  for  money  had  and  received,  by 
party  who  had  loaned  money  to  city  officials  without  autliority  to  act 
thereon;  on  the  point  that  courts  go  a  long  way  where  a  public  contract 
is  void  to  enable  parties  to  obtain  justice  in  Allen  v.  La  Fayette,  89 
Ala.  648,  where  money  was  borrowed  without  authority;    that  where 
money  is  actually  used  by  the  county  there  is  an  obligation  to  make 
restitution  in  Borough  of  Henderson  v.  County  of  Sibley,  28  Minn.  521, 
where  money  was  received  under  ultra  vires  contract;    that  an  implied 
promise  cannot  be  raised  against  a  city  which  can  only  contract  in 
a  certain  way  in  Petz  v.  City  of  Detroit,  95  Mich.  180,  where  the  rights 
of  tenants  of  a  city  were  considered;    that  a  county  receiving  money 
it  is  not  entitled  to  is  charged   with   a   trust    in   Loring   v.    City   of 
St.  Louis,  80  Mo.  469,  where  the  tax  collector  illegally  collected  inter- 
est; to  the  point  that  cities  are  bound  to  refund  money  illegally  col- 
lected in  Budge  v.  City  of  Grand  Forks,  1  N.  Dak.  314,  holding  that 
'  a  purchaser  under  a  street  improvement  sale  cannot  recover;    on  the 
same  point  in  Valentine  ▼•  City  of  St.  Paul,  34  Minn.  448,  where  money 
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wu  paid  under  an  improvement  which  waa  abandoned;    and  to  the 
same  effect  in  Logan  Co.  Bank  y.  Townsend,  130  U.  S.  76,  holding  that 
a  national  bank  making  an  illegal  purchase  of  bonds  was  liable.    The 
language  of  the  principal  case  on  the  point  as  to  the  duty  of  a  pub- 
lic corporation    to    refund    money    illegally    collected    has  been  often 
quoted;   Soderberg  y.   King   Co.,    16  Wash.  198,  S.  C.  55  Am.  St.  Rep. 
881,  holding  that  assumpsit  would   lie  against  the  county  for  sums 
paid  into  the   county;     Chapman  v.   County   of  Douglass,    107   U.   S. 
357,  holding  the  county  to  be  the  trustee  of  property  purchased;     City 
of  Detroit  v.  Detroit  City  R.  R.  Co.,  56  Fed.  Rep.  903,  where   there 
waa  an  invalid  grant  of  a  franchise;    Brown  v.  City  of  Atchison,  39 
Kan.  51,  S.  C.  7  Am.  St.  Rep.  526,  where  the  bonds   of   the   city   were 
Toid;   Loring  v.  City  of  St.  Louis,  10  Mo.  App.  422,  where  the  county 
eoUector  illegally  collected  interest  on  taxes;  State   v.   Dickerman,    16 
Mont.  290,  where  the  trustees  of  a  school  district  exceeded  their  au- 
thority in  making  a  loan;    Herzo  v.  San  Francisco,  33  Cal.  140,  141, 
where  the  facta  were  the  same  as  in  the  principal  case,  the  plaintiff 
being  a  purchaser  of  city  slip  property;    the  language  of  the  princi- 
pal ease  on  the  duty  of  a  city  to  refund  money  it  is  not  entitled  to 
waa  quoted  in  Clark  v.  Saline  Co.,  9  Neb.  523,  where  a  party  erected 
a  bridge  for  the  county  and  the  title   of  the  coimty   failed,  and  in 
Huron  Water  Works  Co.  v.  City  of  Huron,  7  S.  Dak.  32,  33,  S.  C.  58 
Am.  St.  Rep.  833,  where  the  court,  distinguishing  the  principal  case, 
held  that  money  from  a  void  sale  of  water  works  did  not  have  to  be 
repaid;    the   principal  case   waa   also   distinguished   on   this   point   in 
Evans  v.  Hughes  Co.,  3  S.  Dak.  583,  holding  that  a  county  is  not  lia- 
ble to  refund  money  for  the  lease  of  a  ferry  where   the    law    is   void 
under  which  it   was    granted;     and  in   Pennock  v.   Douglass   Co.,   39 
Neb.  299,  S.  C.  42  Am.  St.  Rep.  584,  holding  that  there  is  a  wide  dis- 
tinction between  public  improvements  and  tax  sales.     The   principal 
ease  was  dted  on  the  point  that  for  money  received  under  an  ultra 
vires  contract,   a  county  is  liable  in  the  note  to  Gilman   v.   Contra 
Costa  Co.,  68  Am.  Dec.  293,  discussing  the  liability  of  counties. 

General  Citation. — Kolkmeyer  v.  Jefferson,  75  Mo.  App.  684. 

21  Cal.  368-373.    PEOPLE  v.  LAWRENCE. 

Objections  to  Indictment. — ^Where  a  party  pleads  to  an  indictment 
and  raises  no  objection  to  it  until  after  the  jury  were  impaneled 
and  sworn,  it  is  too  late  to  raise  an  objection,  p.  372. 

Cited  on  the  point  that  an  objection  to  an  indictment  must  be 
made  by  motion  in  People  v.  Symonds,  22  Cal.  354,  where  the  names 
of  the  witnesses  were  not  indorsed  on  it;  that  the  objection  must  be 
made  before  pleading  in  State  v.  Agnew,  52  Ark.  276,  where  the  in- 
dictment was  not  indorsed  a  true  bill;  that  a  motion  to  set  it  aside 
mnst  be  before  the  demurrer  or  plea  in  People  v.  King,  28  Cal.  272, 
where  the  names  of  the  witnesses  were  not  indorsed  on  the  indictment;. 


21  Gal.  374-385  Notes  on  California  BeporU.  1092 

and  to  the  same  point  in  People  v.  Stacey,  34  Gal.  308,  where  there  was 
a  motion  to  set  it  aside  on  the  ground  of  irregularities  in  impaneling  a 
grand  jury;  State  v.  Hill,  48  W.  Va.  133,  holding  objections  as  to  form 
of  indorsement  of  indictment  so  waived.  Presumptions  are  in  favor  of 
regularity  of  proceedings  of  a  county  court;  cited  on  this  point  in 
People  V.  Blackwell,  27  Gal.  67,  where  there  was  no  indorsement  of  a 
presentment  of  an  indictment. 

Contradiction  of  Witness. — ^Dylng  declarations  may  be  impeached  by 
proof  of  contradictory  statements,  p.  372. 

Cited  in  People  v.  Amaya,  134  Gal.  538,  but  holding  evidence  not  ad- 
missible on  examination  under  the  circumstances;  Green  v.  State,  154 
Ind.  659,  holding  decedent's  statements  admissible;  on  the  point  that 
statements  contradicting  dying  declarations  are  admissible  in  Felder 
V.  State,  23  Tex.  App.  489,  S.  G.  59  Am.  Rep.  781,  and  in  Carver  v. 
United  States,  164  U.  S.  698;  that  dying  declarations  can  be  impeached 
by  the  general  bad  character  of  the  deceased  in  Redd  v.  State,  99  6a. 
210;  its  language  on  the  point  as  to  the  impeachment  of  witnesses  by 
contradictory  statements  was  quoted  in  Shell  v.  State,  88  Ala.  18, 
19,  where  statements  inconsistent  with  a  dying  declarations  were  ad- 
mitted, and  in  Morelock  v.  State,  90  Tenn.  530,  531,  where  the  state- 
ments were  not  made  in  extremis. 

General  Citations.— State  v.  Logan,  104  La.  258  and  State  v.  Mc- 
Klvom,  35  Or.  367. 

21  C^l.  374-385.    McKINNEY  T.  SMITH. 

New  Trial  to  make  findings  more  exact  is  not  requisite  when  they 
are  sufficiently  distinct  as  to  the  subject  matter  of  the  action,  p.  385. 

The  language  of  the  principal  case  on  the  point  as  to  the  neces- 
sity of  a  new  trial  to  make  the  findings  more  exact  was  quoted  in  In 
re  Abbott,  74  Gal.  382,  where  the  sufficiency  of  the  finding  of  indebted- 
ness was  considered. 

Appropriation  and  Diversion  of  water  of  a  stream,  in  order  to  ap- 
ply it  to  some  useful  purpose,  secures  a  right  which  cannot  be  in- 
fringed upon  by  a  subsequent  appropriation,  p.  381. 

Cited  in  Southside  Imp.  Go.  v.  Burson,  147  Gal.  407,  where  nonripar- 
ian  owner  has  diverted  and  appropriated  limited  quantity  of  water  for 
irrigation,  his  need  of  surplus  water  for  further  irrigation  does  not 
affect  intervening  right  of  subsequent  appropriator  of  surplus  to  take 
whole  thereof  without  his  consent;  Colorado  etc  Go.  v.  Larimer  etc  Co., 
26  Colo.  49,  Mattis  v.  Hosmer,  37  Or.  530,  and  Hague  v.  Nephi  etc.  Co., 
16  Utah,  431,  67  Am.  St.  Rep.  639,  noted  under  Ortman  v.  Dixon,  13  Cal. 
33;  on  the  point  that  waters  of  nonnavigable  streams  may  be  acquired 
by  appropriation  in  Boyle  v.  San  Diego  L.  &  T.  Co.,  46  Fed.  Rep.  711, 
where  a  grant  of  water  rights  was  construed;  that  one  cannot  di- 
vert water  to  the  injury  of  a  prior  appropriator  in  Alder  Gulch  Con. 
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II.  Go.  V.  Hayes,  6  Mont.  38,  holding  that  a  person  could   use   water 
subject  to  the  rights  of  a  prior  appropriator;    that  where  the  water 
was  appropriated  for  a  particular  purpose  the  surplus  may  be  used 
in  Nevada  Go.  etc  Go.  y.  Kidd,  37  GaL  313,  holding  that  an  injunction 
to  restrain  the  diversion  will  not  be  granted  at  the  instance  of  one 
who  could  not  use  the  water;  cited  generally  on  the  point  as  to  the 
right  to  divert  surplus  water  in  Union  Mill  &  M.  Go.  v.  Danberg,  81 
Fed.  Rep.  95,  holding  that  one  cannot  enlarge  an  original  appropria- 
tion as  against  appropriation  as  against  a  subsequent  appropriation; 
quoted  on  this  point  in  Edgar  v.  Stevenson,  70  Gal.  290,  291,  where 
the  water  was  appropriated  during  a  time  of  extraordinarily  high  water. 
Referred  to  on  the  point  that  one  cannot  extend  his  appropriation  to 
the  injury   of  a  subsequent  appropriator  in  Union   M.   &  M.   Go.   v. 
Danberg,  81  Fed.  Rep.  106;   quoted  on  the  point  as  to  changing  the  use 
in  Davis  v.  Gale,  32  Gal.  33,  S.  G.  91  Am.  Dec  557,  holding  that  a  party 
may  change  the  manner  and  place  of  use  without  losing  priority;    cited 
on  the  point  as  to  the  right  of  appropriators  of  water  in  Hewitt  v. 
Story,  64  Fed.  Rep.  515,  an  action  to  establish  a  right  to  certain  waters 
for  irrigation  purposes  in  Lux  v.  Haggin,  69  Gal.  447,  where  the  doc- 
trine of  riparian  rights  considered,  and   in  Harding  v.   Funk,  8  Ea.n. 
322,  where  the  validity  of  mill  dam  acts  was  considered;  on  the  point 
that  the  water  must  be  appropriated  to  some  useful  purpose  in  the 
note  to  Heath  v.  Williams,  43  Am.  Dec  281,  where  this  subject  is  dis- 
cussed;   on  the  point  that  the  diverting   of   water  from   a  natural 
ehannel  for  drainage  is  not  an  appropriation  in  68  Am.  Dec  260,  note. 

21  GaL  385-386.    PEOPLE  ▼.  BECK. 

Indictment  for  robbery  must  state  that  the  property  was  taken  from 
the  person  of  another,  p.  386. 

Cited  on  this  point  in  State  v.  Leighton,  66  Iowa,  596,  where  the 
precise  question  arose;  to  the  same  point  in  the  note  to  State  v.  Mc- 
Kune,  70  Am.  Dec.  181,  note,  where  the  subject  of  robbery  was  dis- 
cussed. 

21  Gal.  386-389.    BROWN  ▼.  CROmSE. 

EfiEect  of  Note  or  Draft  on  Debt. — ^Receipt  of  a  note  or  bill  on 
account  of  a  pre-existing  debt  does  not  per  se  extinguish  the  debt, 
^388. 

Cited  on  the  point  that  a  note  does  not  discharge  a  debt  but  merely 
Biispends  action  on  it  in  Gomptoir  IVEscompte  v.  Dresbach,  78  Gal.  20, 
where  there  was  a  payment  by  check;  quoted  on  the  point  that  if 
a  creditor  fails  to  present  a  draft  it  is  an  actual  payment  in  Bantz 
▼.  Bosnett,  12  W.  Va.  788,  where  a  new  note  was  given  for  an  old  one. 

21  Cal  389-392.    VIDEAU  v.  GRIFFIN. 

I>Md  by  Attorney. — The  authority  of  an  attorney  to  execute  a  con* 
veyanoe  must  be  in  vmting,  p.  391. 
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Cited  on  the  point  that  a  deed  by  an  attoreny  was  not  admis- 
sible unless  his  authority  was  shown,  in  Territory  v.  Klee,  1  Wash. 
187,  where  such  a  deed  was  offered  to  prove  title;  on  the  same  point 
in  the  note  to  Davenport  v.  Parsons,  81  Am.  Dec  777,  discussing  deeds 
under  powers  of  attorney;  that  parol  ratification  is  insufficient  where 
the  original  authority  has  to  be  written  in  Kama  ▼.  Olney,  80  Cal.  97, 
S.  C.  13  Am.  Rep.  107,  holding  that  an  agreement  by  an  agent  in  the 
presence  of  his  principal  was  valid;  distinguished  in  Mowry  v.  Mo  wry, 
103  Cal.  317^  where  a  deed  by  an  attorney  was  made  imder  a  power 
of  attorney. 

Signature  by  One  in  Presence  of  Another  and  by  his  direction  is  the 
act  of  the  latter,  p.  392. 

Cited  on  the  point  that  a  signature  in  the  presence  or  at  the  direction 
of  another  is  valid  in  Hogans  v.  Carruth,  19  Fla.  89,  the  court  saying 
that  in  the  case  of  an  ancient  deed  this  would  be  presumed;  and  on  the 
same  point  in  Lewis  v.  Watson,  98  Ala.  481,  S.  C.  39  Am.  St.  Rep.  84, 
where  one  signed  a  deed  for  another  who  could  not  write;  Morton  v. 
Murray,  176  HL  63,  holding  such  signature  sufficient  to  satisfy  statute 
of  frauds;  Finnegan  v.  Lucy,  167  Mass.  41,  where  a  wife's  name  was 
signed  in  her  presence  and  by  her  direction;  to  the  same  effect  in  the 
note  to  Davenport  v.  Parsons,  81  Am.  Dec.  776,  discussing  deeds  under 
powers  of  attorney. 

21  Cal.  392-396.    GROSS  ▼.  FOWLER. 

The  word  "month,"  as  used    in   the   redemption  statutes,  means    a 
calendar  and  not  a  lunar  month,  p.  396. 

Cited  on  the  point  as  to  the  meaning  of  months  in  McGinn  v.  State, 
46  Neb.  438,  S.  C.  60  Am.  St.  Rep.  621,  where  the  meaning  of  calendar 
months  was  discussed;  that  months  means  calendar  and  not  lunar 
months,  in  Muse  v.  London  Assurance  Co.,  108  N.  C.  243,  where  the 
term  "twelve  months"  was  construed;  to  the  same  point  in  Guaranty 
T.  &  S.  D.  Co.  V.  Buddington,  27  Fla.  222,  where  a  statute  providing  for 
the  publishing  of  orders  in  chancery  was  under  consideration;  on  the 
point  as  to  the  computation  of  time  in  Sheels  v.  Selden's  Lessee,  2  Wall. 
190,  where  the  term  "month"  was  held  to  be  a  calendar  month;  note  to 
State  V.  Michel,  78  Am.  St.  Rep.  384,  386,  on  general  subject. 

Right  of  Redemption. — Sales  under  decrees  in  foreclosure  and  under 
executions  are  placed  on  the  same  footing  as  regards  the  right  of  re- 
demption, p.  396. 

Cited  on  the  point  that  the  expression  "sales  under  execution"  applies 
to  foreclosure  sales,  in  Parker  v.  Dacres,  130  U.  S.  47,  where  the  right 
of  redemption  was  involved;  on  the  point  that  all  judicial  sales  are  alike 
entitled  to  the  right  of  redemption  in  70  Am.  Dec.  676,  note. 

Deed  before  Expiration  of  Statutory  Time  is  absolutely  void  and  not 
merely  voidable,  p.  396. 
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Gted  on  the  point  that  a  deed  by  a  sheriff  before  the  expiration  of  tlie 
tine  for  redemption  is  void  in  Moore  v.  Martin,  38  Cal.  438;  on  the  same 
point  in  Hall  v.  Yoell,  45  Cal.  588,  where  a  deed  was  executed  within 
less  than  six  months,  and  in  Perham  v.  Kuper,  61  Cal.  332,  where  the 
sale  vaa  October  5,  1874,  and  the  deed  was  April  5,  1875;  quoted  on  the 
point  as  to  the  power  of  the  sheriff  to  execute  a  deed  before  the  period 
of  redemption  has  expired  in  Bernal  v.  Oleim,  33  Cal.  675,  holding  such 
s  deed  to  be  void;  distinguished  in  Moore  v.  Jeffers,  53  Iowa,  208,  where 
a  deed  was  executed  pursuant  to  a  sale  under  foreclosure  cutting  off 
equity  of  redemption. 

21  CaL  400-403.    PEOPLE  v.  VANCE. 

Summoning  Jnrors. — It  is  no  ground  of  challenge  to  the  panel  that  it 
was  not  drawn  and  selected  as  required  in  sections  fourteen  and  fifteen 
of  the  act  concerning  jurors,  p.  403. 

(^ted  on  the  point  as  to  the  power  of  a  court  to  authorize  the  sheriff 
to  summon  jurors  in  People  v.  Williams,  43  Cal.  349,  where  the  court 
ordered  a  trial  jury  to  be  summoned  by  the  sheriff. 

Sufficiency  of  Indictment.— It  is  not  essential  that  the  words  "malice 
aforethought"  be  used  in  an  indictment  for  murder,  p.  403. 

Cited  on  the  point  as  to  the  sufficiency  of  an  allegation  of  intent  in 
People  V.  Brown,  27  Cal.  501,  holding  an  indictment  for  larceny  suf- 
ficient; to  the  effect  that  the  words  "malice  aforethought"  are  equiva- 
lent to  "with  malice  and  premeditation,"  in  State  v.  Curtis,  70  Mo.  598, 
^here  an  intruction  to  the  jury  was  under  consideration;  to  the  same 
point  in  State  v.  Lowe,  93  Mo.  574,  where  the  indictment  charged  murder 
<ione  with  malice  aforethought;  and  in  State  v.  Charley  Hing,  16  Nev. 
^1  where  the  indictment  was  in  the  same  form;  on  the  point  as  to 
words  equivalent  to  "malice  aforethought"  in  People  v.  Schmidt,  63  Cal. 
28, 29,  holding  that  an  information  for  murder  must  allege  malice  afore- 
thooght;  cited  on  the  point  that  the  sufficiency  of  the  indictment  is  to 
be  determined  by  the  Criminal  Practice  Act,  in  People  v.  Ah  Woo,  28 
GaL  208,  where  an  objection  was  made  to  an  indictment  for  forgery. 

A  verdict  of  guilty  will  not  be  set  aside  as  against  the  evidence 
where  there  is  evidence  both  for  and  against  the  defendant,  p.  403. 

Cited  in  People  v.  Stemburg,  127  Cal.  512,  sustaining  conviction  with- 
out respect  to  relative  numbers  of  witnesses;  State  v.  Nesbit,  4  Idaho, 
562,  setting  aside  verdict  in  prosecution  for  grand  larceny;  on  the  point 
that  the  appellate  court  only  examines  the  record  to  see  whether  the 
evidence  warranted  a  conviction,  in  People  v.  Dimant,  116  Cal.  201,  207, 
holding  that  a  verdict  would  be  accepted  unless  clearly  influenced  by 
passion;  its  language  on  the  point  that  a  verdict  must  be  clearly  against 
the  evidence  to  justify  interference  was  quoted  in  Territory  v.  Stone, 
2  Dak.  Ter.  171,  where  there  was  legal  evidence  to  support  every  part  of 
the  offense. 
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21  Cal.  403-413.    COOPER  v.  PENA. 

Specific  performance  of  a  contract  is  not  a  matter  of  ooone,  biii 
rests  in  the  sound  discretion  of  the  court,  p.  411. 

Cited  in  Joy  y.  City  of  St.  Louis,  138  U.  S.  38,  where  an  agreement  t . 
permit  railways  to  use  a  right  of  way  was  enforced  though  the  railroads 
were  not  named;  dted  on  the  point  as  to  the  enforcement  of  contractB  in 
S.  &  N.  Ala.  R.  R.  Co.  T.  Highland  Ave.  etc.  R.  R.  Co.,  98  Ala.  409,  S.  C 

39  Am.  St.  Rep.  81,  where  a  contract  not  securing  equal  benefits  was 
enforced;  on  the  same  point  in  Hayes  y.  O'Brien,  149  111.  419,  where  a 
contract  to  purchase  at  a  satisfactory  price  was  enforced;  on  the  point 
that  a  covenant  for  renewal  in  a  lease  will  be  enforced  in  Hall  v.  Center, 

40  Cal.  68,  where  the  contract  gave  the  lessee  the  privilege  of  purchasing. 
Cited  on  the  point  that  one  cannot  remain  in  possession  under  a  contract 
of  purchase  and  at  the  same  time  repudiate  it,  in  Rhorer  v.  Bila,  83  Gal. 
55,  holding  that  the  vendee  waived  all  objections  by  remaining  in  posses- 
sion. 

Contracts  not  Mutual  not  Enforced. — ^Before  the  court  will  act,  it 
must  be  satisfied  that  the  contract  is  reasonable  and  equal  in  its  opera- 
tion, p.  411. 

Cited  in  Spires  v.  Urbahn,  124  CaL  111,  as  having  been  reviewed  and 
distinguished  in  Vassault  v.  Edwards,  43  Cal.  458;  Stanton  v.  Singleton, 
126  Cal.  663,  667,  and  O'Brien  v.  Perry,  130  Cal.  629,  denying  specific  per- 
formance under  facts  stated,  where  personal  services  were  involved; 
Newman  v.  Freitas,  129  Cal.  288,  ruling  similarly  because  of  inadequacy 
of  consideration;  Strong  v.  Richmond  etc.  Co.,  93  Fed.  74,  ruling  similar- 
ly where  remedy  under  contract  would  not  be  mutual;  note  to  Standard 
etc.  Co.  V.  Siegel  etc  Co.,  68  Am.  St.  Rep.  761,  on  general  subject;  but 
see  Howe  v.  Watson,  179  Mass.  40,  granting  specific  performance;  Stur- 
gis  T.  Galindo,  59  Cal.  31,  S.  C.  43  Am.  Rep.  239,  where  an  agreement 
for  the  sale  of  land  was  not  enforced;  in  Banbury  v.  Arnold,  91  Cal.  608, 
holding  that  an  unacknowledged  contract  of  a  married  woman  could  not 
be  enforced  by  her;  in  Irwin  v.  Bailey,  72  Ala.  473,  where  one  agreed  to 
convey  land  on  a  certain  consideration  which  the  party  could  not  dis- 
charge; in  Burton  v.  Shotwell,  13  Bush,  282,  where  an  agreement  to  ex- 
change land  for  stock  in  a  corporation  to  be  formed  was  not  enforced; 
in  Ewing  v.  Gordon,  49  N.  H.  458,  where  there  was  a  bond  to  convey 
land  on  the  payment  of  a  stipulated  price ;  in  Iron  Age  Pub.  Co.  v.  W.  U. 
Tel.  Co.,  83  Ala.  510,  S.  C.  3  Am.  St.  Rep.  765,  where  there  was  an  in- 
junction against  a  breach  of  contract;  in  Vassault  v.  Edwards,  43  Cal. 
466,  where  the  court  said  that  the  language  of  the  principal  case  as  to 
the  necessity  of  mutuality  could  not  be  sustained  without  overturning 
the  well-organized  construction  of  the  statute  of  frauds;  its  language  on 
this  point  was  quoted  in  Anson  v.  Townsend,  73  Cal.  418,  where  a  parol 
gift  of  land  was  held  to  be  void;  cited  on  the  same  point  in  27  Am.  St. 
Rep.  173,  note,  and  in  the  note  to  5  Am.  St.  Rep.  113,  where  the  effect  of 
a  ratification  of  a  contract  was  considered. 
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Cotttiacts  for  Personal  Services  not  enforced,  but  parties  will  be  left 
(o  their  remedies  at  law,  p.  410,  412. 

Cited  on  the  point  that  a  contract  for  personal  services  is  not  specifical- 
ly enforceable  in  Vassault  v.  Edwards,  43  Cal.  465 ;  on  the  same  point  in 
Lattin  v.  Hazard,  91  Cal.  91,  where  an  agreement  stipulated  that  one 
party  should  operate  a  railroad  for  a  certain  period;  in  Grimmer  v. 
Ooulton,  93  Cal.  194,  27  Am.  St.  Rep.  173,  where  a  deed  from  an  aged 
mother  to  a  daughter  was  held  to  be  void;  in  Ikerd  v.  Beavers,  106  Ind. 
487,  where  an  agreement  to  convey  in  consideration  of  support  was  not 
enforced;  quoted  on  the  point  that  such  a  contract  is  not  enforceable  in 
King  V.  Gildersleeve,  70  Cal.  509,  510,  holding  that  the  rule  does  not  ap- 
ply where  the  services  were  fully  executed;  distinguished  in  Owen  v. 
Frink,  24  CaL  178,  where  the  contract  was  to  convey  land  in  considera- 
tion of  services  or  money  at  the  election  of  a  party;  cited  on  the  prin- 
cipal point  in  12  Am.  Dec  217,  note. 

General  Citations. — South  &  N.  Ala.  R.  R.  Co.  v.  Highland  Ave.  etc. 
R  R.  Co.  119  Ala.  120;  Welty  v.  Jacobs,  171  HI.  630. 

21  CaL  418415.    OULLAHAN  ▼.  STARBUCK. 

Where  the  record  on  appeal  from  order  on  motion  for  a  new  trial 
does  not  show  the  ground  for  the  order,  it  will  not  be  reversed  if  sus- 
tainable on  any  ground,  p.  414. 

Cited  on  the  point  that,  where  the  ground  for  granting  of  the  order 
does  not  appear  the  order  will  not  be  interfered  with,  if  sustainable  on 
any  gronnd,  in  Rolling  v.  Clemen,  12  Wash.  617;  that  where  the  record 
does  not  show  grounds  of  order  and  shows  a  conflict  of  evidence,  it  will 
not  be  interfered  with,  in  Chauvin  v.  Valiton,  7  Mont.  585,  holding  that 
the  granting  of  a  new  trial  was  discretionary;  Reno  Mill  Co.  v.  Wester- 
field,  28  Nev.  344,  order  merely  directing  new  trial  because  defendant 
was  deprived  of  testimony  of  certain  witness  does  not  affirmatively  show 
it  was  made  on  one  ground  only;  quoted  on  the  point  as  to  interference 
with  an  order  in  McLeod  v.  Lee,  14  Nev.  400,  where  the  motion  was  on 
two  grounds  and  the  grounds  of  the  motion  did  not  appear. 

An  order  granting  a  new  trial  for  insufficiency  of  evidence  will  not  be 
interfered  with  where  the  evidence  conflicts,  pp.  414,  415. 

Cited  in  Monteith  v.  Union  etc.  Co.,  13  Colo.  App.  424,  425,  affirming 
>nch  order;  Series  v.  Series,  35  Or.  295,  reversing  order  denying  new 
trial;  Phillpotts  v.  Blasdel,  8  Nev.  76,  holding  that  the  most  cogent 
reasons  must  appear;  that  where  the  record  does  not  show  grounds  of 
order,  and  shows  a  conflict  of  evidence,  it  will  not  be  interfered  with,  in 
Chauvin  v.  Valiton,  7  Mont.  585,  holding  that  the  granting  of  a  new  trial 
was  discretionary ;  that  the  order  will  not  be  interfered  with  where  dis- 
eretion  is  not  abused,  though  the  evidence  is  conflicting,  in  Ceroid  v. 
The  J.  M.  Brunswicke  Balke  Co.,  67  Cal.  124;  to  the  same  point,  though 
apparently  the  evidence  preponderated  in  favor  of  the  verdict,  in  Peo- 
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pie  V.  Lum  Yit,  83  Cal.  132;  quoted  on  the  point  as  to  interference  with 
an  order  in  Worthing  v.  Cutts,  8  Nev.  121,  where  the  action  of  the  court 
was  not  interfered  with,  there  being  a  conflict  of  evidence. 

21  Cal.  415-419.    MATTER  OF  OLIVEREZ. 

Change  in  Law,  Effect  on  Courts. — The  amendment  to  the  constitution 
of  1861  relating  to  the  judiciary  department  continued  the  former  judi- 
ciary system  in  force  until  the  new  one  was  in  condition  to  exercise  its 
functions,  p.  418. 

Cited  on  the  construction  to  be  given  to  legislative  acts  in  People  ▼. 
McGuire,  32  Cal.  143,  where  the  jurisdiction  of  courts  was  considered  on 
the  creation  of  a  new  county  out  of  an  old  one;  followed  in  Gillis  ▼. 
Bamett,  38  Cal.  395,  holding  that  the  old  courts  are  not  affected  by  a 
constitutional  amendment  until  the  new  courts  are  organized;  and  in 
Armstrong  v.  Paul,  1  Nev.  139,  where  the  same  doctrine  was  laid  down; 
distinguished  in  People  ex  rel.  Attorney  General  v.  Provines,  34  Cal.  524, 
where  the  effect  of  the  constitutional  amendment  on  the  police  courts 
was  before  the  court. 

21  OaL  419-423.    RHODES  v.  CRAIG. 

Mandamus  Lies  to  Compel  the  Court  to  Proceed  to  trial,  where  it 
made  an  order  staying  proceedings  until  further  direction,  p.  423. 

Cited  on  this  point  in  State  ex  rel.  Isaacson  v.  Judge  of  Civil  District 
Court,  34  La.  Ann.  77,  where  the  court  was  compelled  to  try  oppositions 
to  the  cancellation  of  bonds. 

Patent  Cannot  be  Attacked  by  one  not  in  privity  with  the  government, 
p.  423. 

Cited  on  this  point  in  Chapman  v.  Quinn,  56  CaL  278,  where  an  action 
was  on  a  patent  against  a  settler  on  the  land. 

No  Appeal  Lies  from  Order  Staying  Proceedings,  until  the  further 
order  of  the  court,  p.  423. 

The  language  on  this  point  was  quoted  in  Avery  v.  Superior  Court,  57 
Cal.  260,  where  an  action  for  mesne  profits  was  stayed  pending  a  suit 
to  annul  the  patent ;  Hughan  v.  Grimes,  62  Kan.  263,  on  point  that  stay 
order  is  not  to  be  regarded  as  an  injunction  as  to  liability  on  bond. 

21  Cal.  423-425.    HESTRES  v.  BRANIf  AN. 

Possession  of  Land. — The  use  of  property  for  a  series  of  years  for 
purposes  requiring  an  inclosure  is  sufficient  to  show  a  substantial  inclos- 
ure,  p.  425. 

Cited  on  the  point  that  possession  of  a  part  of  land  marked  by  distinct 
boundaries  extends  to  the  whole  tract,  in  Polack  v.  McGrath,  32  Cal. 
20;  as  to  the  sufficiency  of  the  inclosure  to  constitute  prior  possession 
in  the  same  case,  page  22,  where  one  claimed  title  by  adverse  possession. 


1090  Notes  on  California  Reports.  21  Gal.  425-430 

21  Gal.  425-426.    HESTfiSS  ▼.  CLEMENTS. 

Judgment  Entered  before  Disposing  of  a  Demnrrer  on  file  is  irregular 
and  is  a  ground  of  reversal,  p.  426. 

Distinguished  in  Calderwood  v.  Tevis,  2  Cal.  36,  holding  that  the  try- 
ing a  case  without  objection  before  disposing  of  the  demurrer  to  the 
answer  is  not  ground  for  a  new  trial. 

Wsiyer  of  Default. — Acceptance  of  a  demurrer  after  a  default  has  been 
entered  waives  the  default,  p.  426. 

Cited  on  the  point  as  to  the  waiver  of  default  in  Sawtelle  v.  Muncy, 
116  CaL  439,  holding  that  a  default  is  waived  where  the  pleadings  were 
not  objected  to  and  by  going  to  trial;  to  the  point  that  a  default  is 
waived  where  an  attorney  accepts  the  demurrer  after  default,  in  Payne 
▼.  Davis,  2  Mont.  384,  where  irregularities  in  taking  an  appeal  were  held 
to  be  waived. 

21  Cal.  426-430.    HUFFMAN  v.  SAN  JOAQUIN  CO. 

Highway  Officers  are  Liable  for  injury  from  their  neglect  to  repair,  p. 
430. 

Cited  on  this  point  in  the  note  to  County  Commrs.  ▼.  Duckett,  83  Awi. 
Dec  564,  where  the  liability  of  such  officers  was  discussed. 

A  county  is  not  liable  for  injuries  sustained  through  the  want  of  re- 
pair of  a  bridge,  pp.  429,  430. 

Cited  on  the  point  that  quasi  corporations  are  not  liable  for  injury 
from  the  negligent  acts  of  their  officers,  in  Granger  v.  Pulaski  Co.,  26 
Ark.  40,  an  action  for  injuries  from  being  thrown  from  a  bridge;  that 
the  officers  and  not  the  city  are  liable  for  a  defective  condition  of  the 
streets,  in  Sievers  v.  San  Francisco,  115  Cal.  655,  S.  C.  66  Am.  St.  Rep. 
157,  an  action  for  injury  from  back  water  through  improper  grading  of  a 
street;  on  the  point  as  to  the  liability  of  cities  for  a  negligent  condi- 
tion of  the  streets,  in  the  dissenting  opinion  of  Works,  J.,  in  Chope  ▼. 
CSty  of  Eureka,  78  Cal.  591,  S.  C.  12  Am.  St.  Rep.  114,  an  action  for 
injury  from  falling  into  a  sewer;  that  a  county  is  not  liable  for  defect 
in  a  public  highway,  in  Stilling  v.  Town  of  Thorp,  54  Wis.  632,  an  action 
for  injury  for  want  of  repair  of  a  bridge ;  that  counties  are  not  liable 
for  want  of  repair  in  bridges  and  roads,  in  Bamett  v.  Contra  Costa 
Oo.,  67  CaL  78,  where  a  party  was  injured  through  a  defect  in  a 
bridge;  and  in  Crowell  v.  Sonoma  Co.,  25  Cal.  315,  a  suit  for  damages  for 
OTerflow  through  the  defective  construction  of  a  bridge;  and  in  Nagle  v. 
Wakey,  161  111.  397,  an  action  against  the  commissioner  for  failure  to 
keep  a  bridge  in  repair;  and  in  Clark  v.  Lincoln  Co.,  1  Wash.  519,  holding 
the  county  is  not  liable  for  injury  from  a  defective  sidewalk ;  that  coun- 
ties are  not  liable  for  neglect  of  officers  in  charge  of  a  bridge  or  road,  in 
Winbigler  v.  Loa  Angeles,  45  Cal.  38,  holding  the  city  not  liable  for  neg- 
lect of  officers  in  not  repairing  the  streets;  to  the  same  effect  in  11  Am. 
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Rep.  66,  note;  to  the  point  that  counties  are  not  liable  for  injuries 
through  nonperformance  by  their  officers,  in  the  note  to  Gilman  v.  Contra 
Costa  Co.,  68  Am.  Dec.  205,  where  the  liability  of  counties  was  dis- 
cussed. 

Distinguished  in  Doeg  y.  Cook,  126  Cal.  216,  77  Am.  St.  Rep.  173,  hold- 
ing town  trustees  and  marshal  liable  for  negligent  performance  of  or 
nonperformance  of  statutory  duties;  but  see  Ukiah  v.  Ukiah  etc.  Co.,  142 
Cal.  182,  discussing  liability  to  town  of  water  company  for  neglect  to 
furnish  sufficient  water  supply  in  case  of  fire. 

21  Cal.  430-438.    60DDARD  v.  FULTON. 

Sufficiency  of  Pleadings. — ^Defendant  in  an  action  on  a  note  can  prove 
under  a  direct  denial  of  plaintiff's  allegation  of  delivery  for  value  special 
facts  showing  the  allegation  is  not  true,  p.  437. 

Cited  on  the  point  as  to  the  sufficiency  of  allegation  of  answer  to  put 
in  issue  the  allegation  of  complaint  in  Burns  v.  People's  Ditch  Co.,  104 
Cal.  253,  where  the  issue  was  as  to  the  widening  and  deepening  of  a 
ditch;  distinguished  in  Henke  v.  Eureka  Endowment  Assn.,  100*  Cal 
433,  holding  that  the  necessity  for  pleading  a  consideration  is  obviated 
where  the  contract  is  written. 

New  Matter. — ^In  an  action  on  a  note,  if  the  facts  averred  in  the  an- 
swer only  show  that  some  essential  allegation  is  untrue,  then  they  are 
not  new  matter  but  only  a  traverse,  p.  437. 

Cited  on  the  point  as  to  when  the  allegations  of  answer  are  not  new 
matter  in  Alden  v.  Carpenter,  7  Colo.  93,  a  case  involving  substantially 
the  same  question;  cited  on  the  point  as  to  new  matter  in  Robinson  v. 
Merrill,  87  Cal.  14,  holding  an  allegation  in  answer  that  another  than 
plaintiff  owns  an  undivided  interest  is  not  new  matter;  referred  to  on 
the  point  as  to  the  object  of  the  general  denial  in  Mauldin  v.  Ball,  5 
Mont.  100,  holding  that  averments  not  provable  under  specific  denials 
are  new  matter. 

21  Cal.  438-442;  82  Am.  Dec.  740.    DUTIL  ▼.  PACHECO. 

Concurrent  Jurisdiction. — ^If  law  and  equity  have  concurrent  jurisdic- 
tion, equity  will  not  interfere  if  the  law  first  acquires  jurisdiction,  p. 
442. 

Cited  on  the  point  that  equity  will  not  relieve  except  for  fraud,  acci- 
dent, or  mistake,  in  Harrison  v.  Crumb,  1  Tex.  App.  Civ.  554,  where  a 
party  sought  to  enjoin  a  judgment;  on  the  point  as  to  the  nature  of  the 
fraud  to  require  the  interposition  of  equity,  in  Lyme  v.  Allen,  51  N.  H. 
246,  holding  equity  would  not  interfere  where  the  party  had  ample  rem- 
edy at  law;  as  to  conclusiveness  of  an  election,  in  Little  Rock  etc.  Ry.  Co. 
V.  Wells,  54  Am.  St.  Rep.  226,  note,  where  relief  against  judgments  and 
judicial  proceedings  in  equity  was  considered;  on  the  point  that  where 
two  courts  have  concurrent  jurisdiction  the  court  first  obtaining  it  re* 
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tains  it  for  final  disposition,  in  33  Am.  St.  Rep.  141,  note;  on  the  point 
that  if  jurisdiction  is  concurrent  and  the  law  first  acquires  it  equity 
will  not  interfere  except  for  fraud  or  accident,  in  58  Am.  St.  Rep.  348, 
note. 

Liability  of  an  Indemnitor. — Where  a  sherifiT  has  giyen  an  indemnitor 
notice  of  the  suit,  the  judgment  rendered  therein  is  conclusive  against 
him,  p.  442. 

Cited  on  the  point  that  a  party  indemnified  should  give  notice  to  his 
gnarantor  of  the  suit,  in  Sampson  v.  Ohleyer,  22  Cal.  208,  where,  in 
ejectment  against  a  tenant,  the  latter  transferred  possession  to  the 
landlord;  that  if  the  indemnitor  takes  chaige  of  the  action  the  judg- 
ment is  equally  conclusive  against  him,  in  Showers  v.  Wadsworth,  81 
CaL  273,  holding  it  to  be  the  duty  of  the  indemnitor  to  defend  suits; 
to  the  same  point  in  Tuttle  v.  Hardenbergh,  15  Mont.  224,  where  an  in- 
demnity bond  was  given  to  the  sheriff;  that  the  judgment  is  conclusive 
igainst  the  indemnitor  where  he  has  been  given  notice  of  the  suit,  in 
the  note  to  Charles  v.  Hoskins,  83  Am.  Dec.  387,  note,  where  conclu- 
fliTeness  against  sureties  of  judgments  against  principals  was  treated 
of;  that  the  judgment  is  conclusive  where  notice  is  given  him  and  he  de- 
fends, in  the  note  to  Robinson  v.  Raskins,  22  Am.  St.  Rep.  206,  note, 
where  the  conclusiveness  of  judgments  against  indemnitors  was  con- 
sidered. 

21  Cal.  443-448.    GREGORY  v.  HATNBS. 

This  case  was  before  the  court  previously  in  13  Cal.  591.  The  decree 
in  the  principal  case  was  afiSrmed  in  Haynes  v.  Calderwood,  23  Cal.  410, 
where  a  purchaser  pending  suit  was  held  bound  by  the  decree  in  the 
snit  discussed  in  the  principal  case. 

Death  of  Party. — Where  a  party  dies,  the  continuance  of  the  proceed- 
ings and  the  entry  of  the  judgment  in  his  name  is  a  mere  irregularity, 
p.  448. 

Cited  on  the  point  that  if  jurisdiction  is  obtained  a  judgment  after 
death  is  not  void,  in  Danforth  v.  Danforth,  111  111.  242,  holding  that  a 
divorced  wife  may  prosecute  a  writ  of  error  after  his  death;  quoted  on 
the  point  that  after  the  death  of  a  party  continuance  in  the  name  of 
the  wrong  party  is  a  mere  irregularity,  in  Kittle  v.  Bellegarde,  86  Gal. 
502,  holding  that  an  executor  may  be  substituted  without  notice;  dis- 
tinguished in  McCreery  v.  Everding,  44  Gal.  286,  where  an  executor  was 
substituted  and  no  notice  was  given;  disapproved  in  Hayes  v.  Show,  20 
Minn.  408,  where  the  court  held  that  a  judgment  in  favor  of  the  plain- 
tiff deceased  at  the  time  is  not  void. 

21  Cal.  448-452;  82  Am.  Dec.  751.    WOODWARD  ▼.  LAZAS. 

What  are  Trademarks. — A  name  established  for  a  hotel  is  a  trademark 
which  equity  will  protect,  pp.  451,  452. 
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Cited  on  the  point  that  fancy  names  may  be  used,  in  Oilman  ▼.  Hunne- 
well|  122  Mass.  151,  where  names  of  certain  patent  medicines  were  in- 
volved; to  the  same  point  in  Avery  v.  Merkle,  81  Ky.  85,  where  the 
trademark  was  a  maltese  cross  with  the  letters  A.  V.  E.  R.  Y.;  dis- 
tinguished in  Armstrong  v.  Kleinhaus,  82  Ky.  312,  where  the  words 
"Tower  House"  were  held  not  to  be  a  trademark;  quoted  on  the  point 
as  to  the  right  of  a  tenant  over  a  trade  name,  in  Vonderbank  v. 
Schmidt,  44  La.  Ann.  275,  S.  C.  32  Am.  St.  Rep.  346,  where  a  tenant  gave 
a  particular  name  to  a  building  as  a  sign  of  a  hotel  business;  dissented 
from  on  the  point  as  to  the  right  of  a  tenant  of  a  building  over  a  trade- 
mark, in  Armstrong  v.  Kleinhaus,  82  Ky.  312,  313,  S.  C.  56  Am.  Rep.  900; 
distinguished  in  Hill  v.  Lockwood,  32  Fed.  Rep.  393,  394,  where  there  was 
a  contract  for  sale  on  a  royalty  of  water  known  as  Glysmic  water;  cited 
on  the  point  as  to  what  constitutes  a  trademark  in  87  Am.  Dec.  175, 
note,  and  in  95  Am.  Dec.  90,  note;  to  the  point  that  a  hotel  sign  is  not 
a  fixture,  in  the  note  to  Hubbell  v.  East  Co.  etc.  Bank,  42  Am.  Rep.  449, 
note,  where  the  subject  of  fixtures  was  discussed;  that  a  hotel  name 
is  a  trademark,  in  the  note  to  Partridge  v.  Menck,  47  Am.  Dec.  286,  290, 
note,  where  the  subject  of  trademarks  and  their  infringements  was  dis- 
cussed. 

Equity  will  interfere  by  way  of  injunction  and  protect  the  owner  of  a 
trademark  against  its  infringement,  p.  452. 

Cited  to  the  point  that  equity  will  protect  against  an  infringement 
of  trademarks,  in  Burton  v.  Stratton,  12  Fed.  Rep.  699,  where  the  words 
"Twin  Brothers"  had  been  used;  on  the  same  point  in  Bank  of  Tomah 
V.  Warren,  94  Wis.  162,  where  the  words  '"Bank  of  Tomah"  were  protect- 
ed; to  the  point  that  if  the  imitation  is  calculated  to  deceive  its  use  will 
be  restrained,  in  Shaver  v.  Shaver,  54  Iowa,  211,  8.  C.  37  Am.  Rep.  196, 
where  the  words  "Shaver  Wagon  Eldora"  were  protected;  on  the  point 
ixs  to  protection  against  the  infringement  of  a  trademark,  in  87  Am.  Dec. 
204,  note;  note,  61  Am.  St.  Rep.  767,  on  general  subject. 

General  Citation. — Legore  v.  State,  87  Mo.  766. 

21  Cal.  453-454.    HTJTTON  ▼.  SCHUMAKER. 

Possession  of  Land. — Mere  inclosure  by  a  brush  fence  with  gaps  in 
it  is  not  a  sufficient  possession  to  sustain  ejectment,  p.  454. 

Cited  on  the  point  that  a  mere  inclosure  without  other  steps  will  not 
sustain  ejectment  in  Staininger  v.  Andrews,  4  Nev.  68,  69,  where  the 
question  as  to  what  was  actual  possession  was  before  the  court;  cited 
on  the  effect  of  part  possession  in  Polack  v.  McGrath,  32  Cal.  20,  22, 
where  the  court  said  that  the  protection  of  land  by  a  substantial 
inclosure  was  actual  possession ;  on  the  point  that  a  mere  inclosure  by  a 
brush  fence  does  not  constitute  adverse  possession,  in  De  Frieze  v.  Quint, 
28  Am.  St.  Rep.  160,  note,  where  the  subject  of  adverse  possession  was 
discussed. 
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21  Cal.  455-404.    NIETO  ▼.  CASPENTER. 

Adverse  Possession — Color  of  Title. — ^Under  the  Spanish  law,  where 
title  by  prescription  is  founded  upon  possession  under  a  written  instru- 
ment, it  is  essential  that  the  instrument  should  purport  to  pass  title,  p. 
480. 

Cited  on  the  point  that  possession  under  an  instrument  not  transfer- 
ring title  does  not  create  a  title  against  the  Mexican  government,  in 
Harrison  v.  Ulrichs,  14  Sawy.  160,  S.  C.  39  Fed.  Rep.  663;  that  to  avail 
one's  self  of  the  statute  of  limitations  the  entry  and  holding  must  be  in 
good  faith,  in  Wilson  v.  Atkinson,  77  Cal.  492,  S.  C.  11  Am.  St.  Rep.  305, 
where  there  was  an  entry  under  a  void  tax  deed;  as  to  the  sufficiency  of 
an  executory  contract  to  convey  to  constitute  color  of  title,  in  18  Am. 
Dec  490,  note. 

Law  of  the  Case. — ^A  former  ruling  of  the  supreme  court,  if  relating  to 
a  matter  of  fact,  can  only  be  invoked  when  the  fact  reappears  under  the 
same  circumstances,  p.  488. 

Cited  upon  the  doctrine  as  to  the  law  of  the  case,  in  Wallace  v.  Sisson, 
114  CaL  44,  holding  that  the  rule  did  not  apply  upon  questions  of  fact ; 
that  a  ruling  as  to  facts  is  final  only  when  the  facts  are  the  same,  in 
McLeran  v.  Benton,  73  Cal.  338,  S.  C.  2  Am.  St.  Rep.  817,  holding  that  the 
decision  was  not  conclusive  as  to  a  lease  whose  validity  had  been  as- 
sumed; that  the  rule  as  to  conclusiveness  has  no  application  where  the 
facts  are  materially  different,  in  Sharon  v.  Sharon,  70  Cal.  655,  where 
two  appeals  were  taken  in  the  same  case. 

21  Osl.  405-604;  82  Am.  Dec.  764.    McCARTHT  ▼.  WHITE. 

Fraud  is  Never  Presumed,  and  where  fraud  is  alleged  it  must  be 
clearly  made  out,  p.  603. 

Cited  on  the  point  that  fraud  is  never  presumed,  in  85  Am.  Dec.  331, 
note,  and  80  Am.  Dec.  171,  note;  that  it  is  never  presumed,  but  when 
alleged  must  be  clearly  proved,  in  14  Am.  St.  Rep.  570,  note. 

Statute  of  Limitations  Does  not  Extinguish  Debt  or  create  a  pre- 
sumption of  payment,  p.  502. 

Cited  on  this  point  in  05  Am.  Dec.  175,  note ;  cited  to  the  point  that  it 
only  bars  the  remedy  in  39  Am.  St.  Rep.  730,  note,  discussing  the  sub- 
ject of  moral  obligation  as  a  consideration. 

Barring  of  Debt  Secured  by  Mortgage  bars  the  right  of  action  on  the 
mortgage,  p.  502. 

Cited  in  Newhall  v.  Sherman,  124  Cal.  512,  noted  under  Lord  v.  Morris, 
18  Gal  482;  Cunningham  v.  Hawkins,  24  Cal.  409,  S.  C.  85  Am.  Dec.  76, 
laying  that  action  on  a  mortgage  is  barred  when  the  debt  is  barred ;  that 
where  action  on  a  note  is  barred,  the  right  to  foreclose  the  mortgage  is 
alio  barred,  in  Henderson  v.  Orammar,  66  Cal.  236,  and  in  Willis  v.  Far- 
ley, 24  CaL  408,  the  court  saying  that  this  is  the  settled  law  of  Cali- 
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fomia;  and  in  Stephens  v.  Shannon,  43  Ark.  468,  the  court  saying  that 
this  is  a  logical  sequence  of  the  equitable  theory  of  mortgage;  and  in 
Allen  Y.  Allen,  05  Cal.  197,  where  the  contract  sued  on  was  executed  in 
a  foreign  state;  to  the  same  effect  in  99  Am.  Dec.  189;  distinguished  in 
Gisbom  y.  Charter  Oak  Ins.  Co.  142  U.  S.  337,  where  the  instrument 
created  an  express  trust. 

Statute  of  Limitations  Where  Seyeral  Parties  affords  the  same  pro- 
tection to  each,  and  an  acknowledgment  by  one  is  not  aYailable  against 
another,  p.  502. 

Cited  on  the  point  that  all  the  defendants  haYe  a  clear  right  to  plead 
the  statute  in  Grattan  y.  Wiggins,  23  Cal.  25,  holding  a  waiYcr  by  one 
does  not  affect  the  others;  that  the  statute  protects  each  of  the  persons 
jointly  bound  in  100  Am.  Dec.  221,  note;  note,  65  Am.  St.  Rep.  685,  on 
powers  of  joint  debtors. 

Subsequent  Purchaser  of  the  property  may  avail  himself  of  the  statute 
of  limitations,  p.  502. 

Cited  on  the  point  that  a  subsequent  purchaser  or  encumbrancer  of 
mortgaged  premises  may  plead  the  statute  in  Casmer  y.  Brown,  23  Cal. 
143,  holding  that  a  subsequent  purchaser  may  interYene  and  plead  the 
statute;  on  the  same  point  in  Low  y.  Allen,  26  Cal.  144,  where  a  mort- 
gage by  three  mortgagors  was  barred  as  to  two ;  cited  in  Bank  y.  Brooks, 
126  Cal.  200,  noted  under  Lord  y.  Morris,  18  Cal.  482;  George  y.  Butler, 
26  Wash.  463,  absence  of  mortgagor  from  state  does  not  suspend  limi- 
tations as  to  mortgage  where  he  has  parted  with  interest  in  premises 
to  resident  grantee;  Raymond  v.  Bales,  26  Wash.  499,  partial  payment 
by  mortgagor  on  mortgage  debt  does  not  extend  limitations  as  against 
judgment  creditor  of  mortgagor,  who  has  bought  premises  at  execution 
sale;  Baldwin  y.  Boyd,  18  Neb.  449,  holding  that  the  exemption  of  a 
homestead  from  prior  debts  extended  to  the  purchaser;   and  in  Day 
Y.  Baldwin,  34  Iowa,  384,  holding  that  the  admission  by  the  original 
obligee  that  the  debt  is  unpaid  does  not  affect  other  defendants;  and 
in  Schmucker  y.  Sibert,  18  Kan.  110,  S.  C.  26  Am.  Rep.  769,  and  Ward 
Y.  Waterman,  85  Cal.  507,  holding  the  rule  to  be  the  same  CYen  if  the 
grantor  or  mortgagor  does  not  make  the  plea;  the  principal  case  was 
discussed  and  affirmed  on  this  point  in  Lent  y.  Shear,  26  Cal.  365,  366, 
367,  368,  369,  371;  cited  to  the  point  that  if  the  grantees  of  the  mort- 
gagor are  not  made  parties  until  the  statute  has  run  they  may  plead  the 
statute  in  Jeffers  y.  Cook,  58  Cal.  151;  that  the  mortgagor  cannot  en- 
large the  time  of  payment  or  increase  the  burdens  as  against  subsequent 
encumbrancers  or  holders  of  the  equity  of  redemption  in  Wood  y.  Good- 
fellow,  43  Cal.  188,  where  the  mortgagor  suspended  the  statute  of  limi- 
tations; that  the  statute  applies  to  suits  in  equity  as  well  as  at  law 
in  Grattan  y.  Wiggins,  23  Cal.  34,  holding  that  the  grantees  of  a  mort- 
gagor could  plead  the  statute. 

RemoYal  of  Bar  of  Statute. — An  acknowledgment  by  one  party  is 
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not  available  as  against  another  unless  he  had  authority  to  make  it,  p. 
502. 

Cited  to  the  point  that  to  take  the  case  out  of  the  statute  there 
must  be  an  acknowledgment  or  promise  to  pay  in  writing  in  Heinlin  v. 
Castro,  22  CaL  102,  holding  that  a  part  payment  did  not  take  the  case 
out  of  the  statute;  on  the  point  as  to  the  effect  of  a  new  promise  by  one 
01  tlie  joint  debtors  to  take  the  case  out  of  the  statute  in  86  Am.  Dec. 
84,  note. 

21  CaL  504-511.     RICO  ▼.  SPENCE. 

Control  of  Legal  Title. — Equity  will  not  interfere  and  control  the  legal 
title  where  the  plaintiffs  do  not  show  the  possession  of  any  equities, 
p.  511. 

Cited  on  the  }>oint  as  to  when  equity  will  control  the  legal  title  for  the 
benefit  of  cestui  que  trust  in  Salmon  v.  Symonds,  30  Cal.  307,  holding 
that  a  patentee  not  owning  the  grant  holds  it  in  trust;  quoted  on  this 
point  in  Hardy  v.  Harbin,  4  Sawy.  544,  where  a  suit  was  brought  to  hold 
patentees  under  a  Mexican  grant  as  trustees. 

Confiimation  of  Mexican  Grant. — ^Where  a  grant  is  confirmed  it  can- 
not be  called  in  question  by  claimants  under  an  opposing  unconfirmed 
grant,  p.  511. 

Cited  on  the  point  that  the  confirmation  establishes  the  legal  title  and 
operates  for  the  benefit  of  the  confirmee  in  Bauldin  v.  Phelps,  12  Sawy. 
311,  8.  C.  30  Fed.  Rep.  559,  holding  that  ejectment  will  not  lie  under  an 
inchoate  grant  as  against  such  confirmee;  and  to  the  same  effect  in 
Banks  ▼.  Moreno,  39  CaL  246,  where  there  was  a  claim  which  was  never 
presented. 

Actions  to  Determine  Adverse  Claim. — ^In  order  to  maintain  an  action 
to  quiet  title,  the  plaintiff  must  have  possession  at  the  commencement  of 
the  action,  p.  510. 

Cited  on  the  point  that  possession  in  the  plaintiff  is  a  first  requisite 
in  such  a  suit  in  Nevada  Co.  etc.  Co.  v.  Kidd,  37  Cal.  307,  an  action  for 
invasion  of  a  water  right;  that  if  the  plaintiff  is  not  in  possession  he 
cannot  maintain  an  action  in  Lyle  v.  Rollins,  25  Cal.  437,  even  though 
he  have  perfect  title  in  fee  and  the  right  to  immediate  possession;  to 
the  same  effect  in  Northern  Pac.  R.  Co.  v.  Amacker,  49  Fed.  Rep.  5d6» 
and  in  Bmsie  ▼.  Qates,  80  Cal.  465,  both  holding  that  this  was  the  old 
practice  and  it  was  changed  by  the  code;  that  the  plaintiff  must  affirma- 
tively show  possession  in  Northern  Pac.  R.  R.  Co.  v.  Cannon,  46  Fed. 
Rep.  229,  a  suit  to  determine  an  adverse  claim  by  the  railroad  to  land 
within  its  grant;  that  the  complaint  must  allege  that  the  plaintiff  is  in 
possession  in  Prolna  v.  Jeff  G.  &  8.  M.  Co.,  34  CaL  659,  an  action  to  quiet 
title  to  a  mining  claim;  and  on  the  same  point  in  Coolidge  ▼.  Forward,  11 
Oreg.  120,  an  action  to  enjoin  a  sheriff's  sale. 

Notes  CaL  Rep.— 70 
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21  Cal.  512-513.     TEVIS  v.  O'CONNELL. 

Another  phase  of  this  case  was  before  the  court  again  in  23  CaL 
336. 

21  Cal.  544-547.    PEOPLE  ▼.  BELENCIA. 

Presumption  as  to  Crime. — Presumptively  every  killing  is  murder,  but 
no  presumption  arises  as  to  the  degree  of  the  crimei  p.  546. 

Affirmed  on  the  point  that  no  presumption  arises  as  to  the  degree  of 
a  crime  from  the  fact  of  killing  in  People  v.  King,  27  Cal.  514,  S.  C.  87 
Am.  Dec.  100,  the  court  saying  that  an  instruction  to  this  effect  should 
be  given;  Aguilar  v.  Territory,  8  N.  Mex.  506,  holding  failure  to  instruct 
as  to  any  degree  of  murder  beyond  first,  reversible  error  under  testi- 
mony given. 

In  determining  premeditation,  the  jury  may  take  into  consideration 
the  intoxication  of  the  defendant,  p.  547. 

Cited  in  People  v.  Hill,  123  Cal.  49,  holding  refusal  to  instruct  on  sub- 
ject reversible  error;  on  the  point  that  in  determining  the  intent  the  jury 
may  consider  the  fact  of  intoxication  in  Schlencker  v.  State,  9  Neb.  252, 
State  V.  Robinson,  20  W.  Va.  734,  738,  S.  C.  43  Am.  Rep.  805,  808,  and 
Uopt  V.  People,  104  U.  S.  634,  all  cases  of  murder;  and  on  the  same  pc^nt 
in  Roberts  v.  People,  19  Mich.  418,  where  the  defendant  was  indicted  for 
an  assault  to  commit  murder;  affirmed  on  the  point  that  in  determining 
premeditation  intoxication  should  be  considered  in  People  v.  King,  27 
Cal.  515,  the  court  saying  that  an  instruction  to  this  effect  should  not  be 
refused;  cited  on  the  point  as  to  the  effect  of  intoxication  on  the  degree 
of  the  crime  in  People  v.  Langton,  67  Cal.  429,  holding  that  as  between 
murder  in  the  second  degree  and  manslaughter  there  could  be  no  inquiry 
into  the  intoxication;  on  the  point  that  the  jury  may  consider  intoxica- 
tion in  determining  the  degree  in  Aszman  v.  State,  123  Ind.  354,  where 
the  defendant  was  indicted  for  murder;  that  evidence  of  intoxication  is 
admissible  in  determining  the  degree  in  People  v.  Blake,  65  Cal.  278. 
where  in  a  prosecution  for  forgery  evidence  as  to  intoxication  was  held 
admissible;  that  such  evidence  can  only  be  received  to  determine  the  de- 
gree and  must  be  received  with  caution  in  People  v.  Vincent.  95  Cal.  428. 
where  an  instruction  to  this  effect  was  upheld ;  an  instruction  as  to  the 
effect  of  intoxication  in  determining  the  degree  of  murder  following 
the  rule  in  the  principal  case  was  held  correct  in  People  v.  Williams,  43 
Cal.  352;  cited  on  the  same  point  in  the  note  to  Flanigan  v.  People,  40 
Am.  Rep.  562,  566,  where  the  subject  of  the  ^ect  of  intoxication  was 
considered. 

21  Cal.  548-552.    TABLE  MOUNTAIN  TUNNEL  CO.  v.  STRANAHAN. 
8.  C.  20  Cal.  198;  31  Cal.  387. 
Dicta — Law  of  the  Case. — ^Where  the  supreme  court  passes  on  a  point 
with  a  view  to  the  new  trial,  the  ruling,  though  not  essential,  becomes 
the  law  of  the  case,  pp.  551,  552. 
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Cited  on  the  point  that  a  decision  on  a  point  which  arose  and  was  de- 
dded  is  not  a  dictum,  though  not  necessary  to  the  disposition  of  the 
appeal,  in  Gwinn  ▼.  Hamilton,  75  Gal.  266,  where  the  question  was  as  to 
the  sufficiency  of  the  complaint;  on  the  point  that  rulings  on  a  former 
sppeal  become  res  judicata  in  Meyers  ▼.  Dittmar,  47  Tex.  375,  holding  the 
decision  equally  binding  upon  the  upper  and  lower  courts;  that  the  law 
goTerning  a  case  declared  by  the  appellate  court  becomes  res  judicata  in 
I^  V.  Stahl,  13  Colo.  177,  saying  the  rule  was  of  higher  authority  than 
the  rule  of  stare  decisis ;  that  a  decision  on  a  point  becomes  a  law  of  the 
case,  though  the  decision  was  not  absolutely  necessary,  in  Porter  v. 
Huller,  112  Cal.  366,  where  the  court  found  that  an  oral  agreement  would 
be  of  no  effect;  that  the  construction  placed  upon  a  deed  becomes  the 
law  of  the  case  and  is  not  open  to  consideration  on  a  later  appeal  in 
More  ▼.  Calkins,  95  Cal.  439;  S.  C.  29  Am.  St.  Rep.  131. 

21  Oal.  652-584.    MAHONEY  y.  VAN  WINKLE. 

This  case  was  before  the  court  again  in  33  Cal.  448,  453.  The  prin- 
cipal case  was  differed  with  on  the  point  as  to  the  nature  of  the  par- 
tieular  grant  in  Thornton  v.  Mahoney,  24  Cal.  578. 

General  Objection  to  the  form  of  verdict  without  any  specifications  of 
the  particulars  will  not  be  considered,  p.  676. 

Objections  should  be  distinctly  made,  cited  on  this  point  in  People  ▼. 
Nichols,  62  Gal.  521,  where  a  party  claimed  he  had  been  deprived  of  the 
right  to  poll  the  jury. 

One  tenant  in  common  may  recover  the  entire  tract  as  against  all  per- 
sons but  his  cotenants,  p.  583. 

Cited  on  the  point  that  one  cotenant  may  maintain  ejectment  against 
all  persons  except  cotenants  and  persons  claiming  under  them  in  Weese 
▼.  Barker,  7  Colo.  180,  an  action  to  recover  a  lode  claim;  and  in  Brown 
▼.  Warren,  16  Nev.  241,  the  court  saying  that  the  action  could  determine 
110  rights  except  those  of  present  possessors;  Mather  v.  Dunn,  US. 
^^-  200, 74  Am,  St.  Rep.  789,  noted  under  Collier  v.  Corbett,  15  Cal.  183; 
Hardy  ?.  Johnson,  1  Wall,  373,  where  ejectment  was  brought  for  the 
entire  premises;  and  in  Le  Franc  v.  Richmond,  5  Sawy.  604,  where  the 
defendant  was  in  possession  by  adverse  claim;  and  to  the  same  point 
^  81  Ajn.  Dec.  117,  note  to  the  point  that  a  decree  partitioning  certain 
lands  ia  no  defense  to  an  action  to  partition  part  of  the  lands  in  Mound 
^ty  Assn.  v.  Philip,  64  Cal.  497. 

Snivey  of  Mexican  Grant. — Grantee  cannot  make  the  measurement 
and  survey  so  as  to  bind  the  government,  p.  578. 

^ted  on  the  point  that  the  Mexican  government  reserved  the  right  to 
control  the  survey  and  that  this  right  passed  to  the  United  States  in 
^>t«8  V.  Smith,  38  CaL  66,  where  a  specific  tract  was  granted  out  of  a 
^^  tract. 
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Confinnation  of  Grant. — A  decree  confirming  a  grant  which  has  be- 
come final  by  the  refusal  of  the  government  to  appeal  and  by  stipulation 
of  the  district  attorney  forever  settles  the  question  as  to  its  validity, 
p.  670. 

Cited  on  the  point  as  to  what  constitutes  a  final  confirmation  of  a 
grant  in  Bissell  v.  Henshaw,  1  Sawy.  560,  where  the  survey  was  con- 
firmed under  an  act  of  congress  of  June  14,  1860. 

Grantee  of  Unaurveyed  Grant  within  a  larger  area  had  the  right  to 
the  possession  of  the  whole  tract  until  the  ofiicial  segregation  and  survey, 
pp.  577-579. 

Cited  on  this  point  in  Love  v.  Shartzer,  31  GaL  493,  where  ejectment 
was  brought  to  recover  possession;  on  the  point  that  a  giantee  of  a  Mex- 
ican grant  out  of  a  larger  tract  is  entitled  before  survey  to  the  entire 
tract  in  Bich  v.  Maples,  33  Gal.  108,  an  action  to  recover  possession;  to 
the  same  point  in  Shanklin  v.  McNamara,  87  GaL  381,  the  court  saying 
that  the  law  on  this  point  was  settled;  and  in  Van  Beynegan  v.  Balton, 
96  U.  S.  36,  the  court  saying  that  if  the  law  were  otherwise  the  grantee 
might  be  deprived  of  his  rights;  and  in  Frasher  v.  O'Connor,  115  U.  & 
108,  where  the  language  of  the  principal  case  was  quoted;  and  in  Car- 
pentier  v.  Webster,  27  OaL  664,  where  one  cotenant  of  such  a  grant 
ousted  his  cotenant;  quoted  on  this  point  in  Thornton  v.  Mahoney,  24 
Cal.  580,  holding  the  same  principle  and  affirmed  on  this  point  in  Gar- 
pentier  v.  Thurston,  24  Gal.  280,  282. 

21  Gal.  585-589.    PEOPLE  v.  HARTLEY.    82  Am.  Dec.  768. 

Construction  of  Bonds. — ^A  bond  by  which  one  as  principal  and  others 
as  sureties  are  bound  in  several  sums  is  joint  and  not  joint  and  several, 
p.  589. 

Distinguished  on  the  point  as  to  the  construction  to  be  given  a  bond  in 
Commercial  Nat.  Bank  v.  Gorham,  11  B.  L  165,  where  a  bond  was  held  to 
be  several;  and  in  People  v.  Love,  25  GaL  530,  where  the  words  "joint 
and  several"  were  used  in  a  bond. 

The  defects^ in  official  bonds  which  may  be  cured  upon  their  sug- 
gestion in  a  complaint  does  not  embrace  the  absence  of  the  signature  of 
the  principal  obligor,  p.  589. 

Cited  on  the  point  as  to  the  validity  of  bonds  not  signed  by  all  the 
parties  in  Mullen  v.  Morris,  43  Neb.  606,  where  a  creditor's  bond  was 
not  signed  by  all  the  obligees;  Bank  v.  Bichards,  65  Neb.  687,  on  point 
that  surety  is  not  bound  where  his  signature  was  to  become  effective  on 
a  condition  and  performance  thereof  was  not  shown;  that  the  obligation 
should  be  signed  by  all  the  parties  in  Board  of  Education  of  Bapid  City 
V.  Sweeny,  1  S.  Dak.  646,  647,  S.  C.  36  Am.  St.  Bep.  771,  where  the 
name  of  the  officer  appeared  in  the  instrument,  but  it  was  not  executed 
by  him;  on  the  point  as  to  the  necessity  of  the  principal's  signing  the 
bond  in  Gay  ▼.  Murphy,  134  Mo.  106,  S.  G.  56  Am.  St.  Bep.  500,  holding 
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that  a  eoatractor's  failure  to  sign  the  bond  invalidates  it;  that  such 
signatnre  to  a  joint  bond  is  necessary  in  State  ▼.  Martin,  66  Miss.  114, 
where  the  tax  collector  did  not  sign  the  bond,  and  in  36  Am.  St.  Rep. 
774,  note;  that  a  bond  should  be  signed  by  the  principal  in  Weir  y. 
Mead,  101  CaL  120,  S.  C.  40  Am.  St.  Rep.  49,  holding  that  the  bond  of  an 
executor  should  be  signed  by  the  principal;  that  sureties  were  not  bound 
where  the  bond  was  not  signed  by  the  principal  in  State  y.  Hill,  47  Neb. 
496,  an  action  on  a  treasurer's  bond;  distinguished  on  the  effect  of  the 
failure  of  the  principal  to  sign  in  Kurtz  v.  Forquier,  94  Cal.  93,  holding 
a  joint  and  several  bond  signed  only  by  the  sureties  to  be  valid;  cited 
on  the  point  as  to  the  effect  of  signing  as  surety  in  blank  in  6  Am.  St. 
Rep.  337,  note ;  dted  on  the  point  as  to  the  validity  of  bonds  not  signed 
by  all  the  parties  in  34  Am.  Dec.  700,  note,  that  if  it  were  not  executed 
by  the  parties  who  were  intended  to  sign,  it  is  not  binding  in  the  note  to 
Weir  V.  Mead,  40  Am.  St.  Rep.  61,  referring  to  authorities  on  the  subject 
of  bonds  not  executed  by  some  of  the  parties;  on  the  point  that  failure 
to  file  an  official  bond  does  not  affect  its  validity  in  88  Am.  Dec.  730, 
note;  that  failure  to  approve  a  bond  does  not  invalidate  it  in  12  Am.  St. 
Rep.  139,  note;  on  the  point  as  to  defects  not  invalidating  statutory 
bonds  in  8  Am.  St.  Rep.  310,  note. 

21  CaL  689-595.    SAN  FRANCISCO  ▼.  LAWTON. 

Advene  Titles  in  Foreclosure. — ^Where  some  of  the  defendants  in 
foreclosure  claim  adversely,  the  decree  should  reserve  their  rights,  p. 
694. 

Cited  on  the  point  that  titles  prior  to  the  date  of  the  mortgage 
eaimot  be  litigated  in  a  suit  to  foreclose  in  Hibemia  Sav.  etc.  L.  Soc.  v. 
Ordway,  38  Cal.  681,  where  the  question  was  not  decided;  that  where  a 
defendant  claims  under  an  adverse  title  the  decree  should  be  without 
prejudice  to  his  rights  in  Odell  y.  Wilson,  63  CaL  160,  where  the  defend- 
ant claimed  under  a  tax  deed. 

21  CaL  609-629.    82  Am.  Dec.  766.    DTJTTON  v.  WASSCHAUBR. 

Another  phase  of  this  case  was  before  the  court  again  in  34  CaL  268, 
where  the  effect  of  the  eviction  under  this  case  was  considered. 

Ejectment  Must  be  Against  Posaessor  of  the  premises  if  there  be  one, 
p.  619. 

Cited  on  the  point  that  ejectment  must  be  brought  against  the  party 
who  at  the  commencement  of  the  action  withholds  possession  in  Haw- 
kins V.  Reichert,  28  CaL  536,  holding  that  if  a  servant  is  in  possession 
the  employer  should  be  made  defendant;  on  the  same  point  in  96  Am. 
Dec.  582,  note;  that  it  will  not  lie  against  one  noe  in  possession  in  Ma- 
honey  V.  Middleton,  41  CaL  53,  where  there  was  an  action  of  ejectment 
between  cotenants. 


21  CflJ,  609-629  Notes  on  CaUfomia  Reports.  1110 

If,  in  ejectment,  the  occupant  be  tbe  tenant  of  another  the  landlord 
must  appear  and  defend  in  his  name,  p.  619. 

Cited  in  Loftis  y.  Marshall,  134  Cal.  397,  quoting  Valentine  v.  Ma- 
honey,  37  Gal.  394;  Reay  v.  Butler,  69  Cal.  574,  579,  where  the  landlord 
was  substituted  in  an  ejectment  brought  against  a  tenant:  that  if  the 
landlord  appears  the  tenant  cannot  interfere  to  the  injury  of  the  land- 
lord in  Valentine  v.  Mahoney,  37  Cal.  394,  where  ejectment  was  brought 
against  a  tenant  and  the  landlord  was  held  bound  by  the  judgment;  that 
if  the  landlord  appears  without  an  order  it  is  too  late  to  object  to  the 
want  of  an  order  on  appeal  in  95  Am.  Dec.  472,  note. 

Open,  notorious,  and  exclusive  possession  is  suflScient  to  put  a  person 
on  notice,  pp.  627,  628. 

Cited  on  the  point  that  actual  possession  is  sufficient  to  put  one  upon 
inquiry  in  Scheere  v.  Cuddy,  85  Cal.  272,  where  one  was  in  possession 
under  an  unrecorded  lease;  that  exclusive  possession  is  sufficient  for 
the  purpose  in  Pac.  Mut.  L.  Ins.  Co.  v.  Stroup,  63  Cal.  152,  where  a  party 
was  in  possession  under  an  unrecorded  agreement;  that  open  and  notori- 
ous and  exclusive  possession  is  notice  in  Pell  v.  McElroy,  36  Cal.  271, 
where  the  vendor  was  in  possession  after  the  land  was  conveyed  to  a  sub- 
sequent vendee;  to  the  point  that  possession,  to  be  notice,  must  be  open, 
notorious,  and  exclusive  in  89  Am.  Dec.  171,  note;  Randall  v.  Ling  well, 
43  Or.  387,  388,  where  decedent  deeded  land  to  brother,  who  reconveyed 
to  decedent,  but  latter  deed  was  not  recorded  but  decedent  leased  land 
and  collected  rent,  and  later  brother  demanded  and  received  rent  from 
tenant,  possession  of  tenant  was  notice  to  purchaser  of  decedent's 
rights  in  land;  that  possession  must  be  exclusive,  as  well  as  notorious 
and  open,  in  Smith  v.  Yule,  31  Cal.  184,  S.  C.  89  Am.  Dec.  170,  holding 
such  possession  would  not  give  notice  of  an  unrecorded  conveyance;  that 
the  law  will  charge  a  person  with  notice  of  facts  he  could  ascertain  by 
proper  inquiry  in  CRourke  v.  O'Connor,  39  Cal.  447,  holding  that  the 
possession  of  the  owner  or  his  tenant  was  sufficient  to  put  one  on  in- 
quiry; on  the  effect  of  possession  by  vendor  in  Jeffersonville  etc.  C.  R. 
R.  Co.  V.  Oyler,  82  Ind.  406,  where  the  effect  of  possession  by  the 
purchaser  of  a  part  of  a  tract  was  considered,  and  to  the  same  effect 
in  89  Am.  Dec.  172,  note;  on  the  point  that  possession  of  a  tenant 
is  notice  of  the  rights  of  the  landlord  in  Peasley  v.  McFadden,  68  Cal. 
615,  where  the  lot  was  covered  by  a  building  in  the  possession  of  tenants; 
and  on  the  same  point  in  Landers  v.  Bolton,  26  Cal.  419,  where  the 
tenant  was  in  actual  occupation  at  the  time  of  a  conveyance;  to  the 
point  that  open,  notorious,  and  exclusive  possession  by  a  tenant  is 
sufficient  to  put  one  on  inquiry  in  Conler  v.  McDowell,  15  Neb.  189,  where 
the  court  said  that  the  earlier  doctrine  had  been  overruled;  that  the  rule 
that  the  possession  of  a  tenant  is  notice  is  limited  in  Thompson  v. 
Pioche,  44  Cal.  516,  where  the  court  said  such  possession  was  sufficient 
to  put  a  party  on  inquiry;  explained  in  Fair  v.  Stevenot,  29  Cal.  490, 
on  the  point  as  to  the  effect  of  possession  as  notice  where  the  effect  of 
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notice  arising  from  possession  under  an  unrecorded  deed  was  con- 
sidered; cited  on  the  point  as  to  the  effect  of  possession  in  87  Am. 
Dec.  227,  note;  99  Am.  Dec.  519,  note;  91  Am.  Dec.  441,  note,  and  31 
Am.  St.  Rep.  362,  note;  that  open  and  notorious  possession  is  suffi- 
cient to  put  a  purchaser  on  inquiry  in  73  Am.  Dec.  549,  note. 

When  a  mortgage  is  executed,  the  estate  remains  in  the  mortgagor, 
and  the  mortgage  is  a  mere  lien  or  encumbrance  upon  the  premises,  pp. 
621,  623. 

Cited  on  the  point  that  a  mortgage  is  a  mere  security  and  conveys 
no  title  or  interest  in  the  premises  in  Williams  v.  S.  C.  Min.  Co.,  66  Cal. 
201,  where  the  priority  of  such  lien  was  considered;  that  mortgages 
are  merely  liens  whether  before  or  after  default,  in  Daubenspeck  y. 
Piatt,  22  Cal.  336,  holding  that  a  bill  to  redeem  is  practically  a  proceed- 
ing to  remove  the  encumbrance;  dissenting  opinion.  Hooper  v.  Young, 
140  Cal.  281.  on  point  that  deed  by  mortgagee  of  the  property  does  not 
per  se  transfer  the  debt;  note  to  Fields  v.  Clayton,  67  Am.  St.  Rep. 
193;  Sidney  etc.  Co.  v.  South  Ogden  etc.  Co.,  20  Utah,  276,  applying 
role  to  trust  deed  under  local  statutes;  London  etc.  Bank  v.  Dexter, 
Uorton  &  Co.,  126  Fed.  607,  in  action  by  mortgagee,  who  has  purchased 
at  foreclosure,  to  cut  off  right  of  redemption  of  one  not  a  party  to 
foreclosure,  but  was  in  privity  with  defendant  therein,  court,  under 
general  prayer,  may  decree  general  foreclosure  and  resale;  that  in 
Oalifomia  the  equitable  theory  of  mortgage  is  carried  to  its  logical  result 
in  Witherell  v.  Widberg,  4  Sawy.  236,  holding  that  in  Oregon  the  mort- 
gage is  a  mere  security;  quoted  on  the  point  as  to  the  nature  of  mort- 
gages and  that  the  equitable  theory  has  been  adopted  in  Mack  v.  Wetz- 
lar,  39  Cal.  255,  256,  holding  a  mortgage  to  be  a  mere  lien,  and  on  the 
same  point  in  Grattan  v.  Wiggins,  23  Cal.  26,  holding  the  act  defining 
the  nature  of  mortgages  related  to  mortgages  executed  before;  and  in 
Heyland  ▼.  Badger,  35  Gal.  413,  holding  the  statute  was  confined  to  realty 
and  did  not  affect  a  chattel  mortgage;  on  the  point  that  the  title  of  the 
grantee  of  mortgaged  premises  is  not  affected  by  foreclosure  unless  he 
is  made  a  party  in  Carpentier  v.  Williamson,  25  Cal.  161,  where  suit 
was  after  the  conveyance.  Cited  on  the  point  that  payment  of  a 
mortgage  debt  extinguishes  the  lien  in  70  Am.  Dec.  676,  note;  cited  gen- 
erally on  the  point  that  a  mortgage  is  a  mere  security  and  conveys  no 
title  or  interest  in  the  premises  in  70  Am.  Dec.  675,  note ;  73  Am.  Dec. 
656,  note;  76  Am.  Dec.  458,  note;  76  Am.  Dec.  488,  note;  76  Am.  Dec.  550, 
note;  87  Am.  Dec.  773,  note;  88  Am.  Dec.  503,  note;  93  Am.  Dec.  238, 
note. 

Mortgagee  After  Conditions  Broken  cannot  convey  legal  title  and 
his  deed  passes  nothing,  p.  625. 
CSted  on  this  point  in  100  Am.  Dec.  238,  note. 

Pcwaeation  by  Mortgagee. — ^After  possession,  as  well  as  before,  the 
estate  of  a  mortgagee  is  a  pledge  only,  p.  624. 
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Cited  on  the  point  that  the  entry  of  the  mortgagee  into  possession 
cannot  enlarge  his  interest^  that  his  interest  is  the  same  as  that  of 
one  out  of  possession  in  Cargill  v.  Thompson,  57  Minn.  543,  the  court 
saying  he  is  in  possession  merely  for  the  purpose  of  security;  that  the 
title  of  the  mortgagee  is  not  affected  by  the  fact  that  he  is  in  possession 
in  Murdock  y.  Clarke,  90  Cal.  442,  where  the  effect  of  a  sale  under  a 
decree  was  considered;  to  the  same  effect  in  93  Am.  Dec.  117,  note;  that 
the  mortgagee  has  the  right  to  hold  possession  and  collect  rents  until 
the  mortgage  is  paid  in  Edwards  v.  Wray,  11  Biss.  253,  8.  C.  12  Fed.  Rep. 
44;  cited  as  holding  that  under  the  common  law  a  mortgagor  could 
never  have  a  right  of  re-entry  in  Skinner  v.  Buck,  29  Cal.  256,  where  the 
mortgage  was  made  before  the  Practice  Act  of  1851;  quoted  on  the 
point  as  to  the  nature  and  effect  of  the  mortgagee  taking  possession  in 
Witherell  v.  Wilberg,  4  Sawy.  238,  holding  that  the  mortgagee  had  no 
right  to  possession  without  the  consent  of  the  mortgagor;  and  in 
Spect  ▼.  Spect,  88  Cal.  442,  S.  C.  22  Am.  St.  Rep.  317,  where  the  effect 
of  giving  possession  by  the  mortgagor  was  considered. 

Title  of  Grantee  of  mortgaged  premises  is  not  affected  by  foreclosure 
unless  the  grantee  be  made  a  party. 

Cited  on  this  point  in  Carpentier  ▼.  Williamson,  25  CaL  161,  where 
a  suit  was  brought  after  conveyance. 

21  Cal.  633-636.    ROWS  ▼.  BACIGALLUPPI. 

One  Cotenant  may  recover  the  whole  possession  as  against  a  stranger, 
p.  635. 

Cited  on  this  point  in  Simmons  v.  Spratt,  26  FUl  461,  holding  that 
a  stranger  could  not  question  the  validity  of  partition  proceedings;  and 
in  the  note  to  Marshall  v.  Palmer,  50  Am.  St.  Rep.  842,  where  the  subject 
of  actions  by  cotenants  to  recover  possession  was  discussed. 

21  Cal.  636-641.     PIERCE  v.  JACKSON. 

Verdict  Against  the  Evidence  and  which  is  obviously  not  sustained 
by  it  will  be  set  aside,  pp.  640,  641. 

Referred  to  on  the  point  that  evidence  erroneously  admitted  will 
be  considered  on  the  question  of  the  sufficiency  of  the  evidence  to  sustain 
the  verdict  in  Wright  v.  Roseberry,  81  Cal.  91,  where  secondary  evidence 
was  admitted  without  objection;  Cited  in  Watt  v.  Nevada  etc.  Co.,  23 
Nev.  163,  62  Am.  St.  Rep.  774,  on  point  that  evidence  erroneously  ad- 
mitted will  be  considered  on  question  of  sufficiency  of  evidence  to  sustain 
verdict. 

Appeal — ^Witness. — Objection  to  competency  of  witness  held  out  avail- 
able on  appeal,  p.  641. 

Cited  in  Williams  v.  Hawley,  144  CaL  102,  noted  under  McCloud  v. 
<XNeal,  16  Cal.  39S. 
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N«te  Hade  1>y  Managing  Partner  in  due  course  of  business  binds 
finn,  p.  641. 

Approved  in  First  Nat.  Bank  y.  Grignon,  7  Idaho,  656,  managing 
partner  haa  authority  to  execute  and  deliver  notes  and  renew  them 
as  business  of  firm  requires. 

21  CaL  tl42-66a    OAKLAND  v.  CARPENTIER. 

There  was  a  former  appeal  in  this  case  in  13  Gal.  540.  The  principal 
case  was  discussed,  quoted,  and  referred  to  in  Oakland  y.  Oakland 
Water  Front  Go.,  118  GaL  192,  195,  196,  219,  224,  225,  where  the 
title  of  Garpentier,  the  defendant  in  the  principal  case,  was  considered. 

He  Who  Seeks  Equity  must  do  equity,  p.  646. 

Approved  in  Ada  Go.  v.  Bullen  Br.  Go.,  5  Idaho,  94,  refusing  to  cancel 
county  warrants  for  bridge  work,  though  illegally  issued,  where  ade- 
quate remedy  at  law  is  given  by  statute  and  county  does  not  offer  to 
place  defendants  in  statu  quo. 

Pleading  Fraud. — Gomplaint  seeking  relief  on  the  ground  of  fraud  must 
state  specifically  the  facts  constituting  the  fraud,  p.  665. 

Cited  on  the  point  that  in  pleading  fraud  acts  constituting  the  fraud 
should  be  stated  in  Goodwin  v.  Goodwin,  69  GaL  562,  an  action  to  set 
aside  a  deed  for  undue  influence;  on  the  same  point  in  Albertoli  v.  Bran- 
ham,  80  Gal.  633,  S.  G.  13  Am.  St.  Rep.  202,  where  a  creditor  attacked 
a  conveyance  as  fraudulent;  on  the  point  that  the  bill  should  set  forth 
at  least  the  substance  of  the  fraud  in  United  States  v.  Tichenor,  8 
Sawy.  164,  8.  C.  12  Fed.  Rep.  425,  an  action  to  set  aside  a  patent  for 
fraud. 

Relief  Against  Proceedings. — ^If  proceedings  are  void,  there  is  no 
occasion  for  the  interference  of  a  court  of  equity,  p.  665. 

Cited  on  the  point  that  if  proceedings  to  vacate  a  street  are  void 
equity  need  not  interpose  in  Symons  v.  San  Francisco,  115  Gal.  558, 
the  court  saying  there  was  ample  remedy  at  law;  the  language  of 
the  principal  case  as  to  the  right  to  relief  of  a  city  granting  an  invalid 
franchise  was  quoted  with  approval  in  Detroit  v.  Detroit  Gity  Ry.  Go., 
56  Fed.  Rep.  900,  where  the  city  made  an  invalid  grant  of  a  street 
nulway  franchise. 

21  Cal.  668-704.     PEOPLE  EX  RSL.  FRANK  v.  SUPERVISORS  OF 
SAN  FRANCISCO. 

Chaise  in  Charter. — ^By  the  Consolidation  Act  the  city  of  San  Fran- 
cisco is  not  destroyed  but  continued;   its  name  only  is  changed,  p. 

Cited  m  Wichmann  v.  Placerville,  147  Gal.  164,  where  city  authorized 
by  special  statute  to  issue  bonds  for  relief  of  fire  department,  and  subse- 
quently new  charter  containing  no  such  authority,  adopted,  subsequent 
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issue  of  bonds  under  old  act  is  void;  on  the  effect  of  the  Consolidation 
Act  on  the  city  of  San  Francisco  in  Kahn  v.  Sutro.  114  Cal.  321,  where 
the  nature  of  the  city  and  county  of  San  Francisco  was  discussed; 
on  the  point  that  a  change  of  the  charter  does  not  change  existing 
ordinances  in  harmony  with  it  in  Chamberlain  v.  City  of  Evansville,  77 
Ind.  545,  holding  that  an  act  did  not  alter  an  ordinance  relating  to  street 
improvements;  to  the  point  that  a  city  charter  not  in  conflict  with  spe- 
cial law  does  not  repeal  it,  in  State  y.  Natal,  39  La.  Ann.  443,  holding  a 
change  in  a  charter  did  not  affect  tne  validity  of  the  corporation. 

Acts  When  Mandatory. — The  fourth  section  of  the  Consolidation  Act 
of  San  Francisco  is  binding  upon  the  supervisors,  p.  696. 

Cited  on  the  point  as  to  when  an  act  is  mandatory  in  People  ex  reL 
Ferguson  v.  Supervisors  of  San  Francisco,  36  Cal.  604,  where  an  act 
providing  for  public  improvements  was  held  mandatory. 

Payment  of  Debts  by  City — ^Mandamus. — Mandamus  is  the  proper 
remedy  to  compel  the  payment  of  judgments  against  a  city,  p.  697. 

Cited  on  the  point  as  to  the  power  and  duty  of  cities  to  resort  to 
taxation  to  pay  debts  in  Iowa  R.  R.  Land  Co.  v.  County  of  Sac,  39  Iowa, 
145,  where  judgment  was  rendered  against  the   county  on  a  county 
warrant;  that  this  duty  will  be  compelled  by  mandamus  in  85  Am.  Dec. 
544,  note;  that  mandamus  is  a  proper  remedy  to  determine  the  power 
of  the  supervisors  in  People  ex  rel.  Hunt  v.  Supervisors  of  San  Fran- 
cisco, 28  Cal.  431,  where  the  board  refused  to  act  on  a  claim  against 
the  county;   that  a  duty  will  be  enforced  by  it  where  the  law  has 
'provided   no   other   method    of   relief   in   Tilden   v.    Sacramento   City, 
41  Cal.  77,  holding  that  before  such  writ  lies  the  board  must  refuse  to 
act;  that  where  a  judgment  has  been  obtained  against  a  city,  and  the 
judgment  creditor  cannot  obtain  satisfaction,  mandamus  lies  to  compel 
payment,  in  Wells  v.  Town  of  Mason,  23  W.  Va.  469,  and  in  Fisher 
V.  City  of  Charleston,  17  W.  Vp..  615,  in  both  of  which  cases  the  creditor 
obtained  judgment  and  execution  was  returned  no  funds;  to  the  same 
point  in  the  note  to  89  Am.  Dec.  738,  where  the  subject  of  mandamus 
was  discussed;    that  where   a  creditor  ask.?  for  mandamus   it  is  no 
answer  for  the  city  to  say  a  sufficient  tax  has  been  heretofore  levied 
in  Fiaher  ▼.  City  of  Charleston,  17  W.  Va.  62S. 


VOIiTTME  XXII. 

By  CHARLES  T.  BOONE. 

Reviled  to  include  citationB  to  Volume  147,  by  Gharlks  L.  Thompson. 


22  GaL  11-23.    PEOPLE  EX  REL.  BURR  ▼.  DANA. 

Dedication  of  Street  is  not  effected  by  statute,  unless  clearly  intended 
thereby,  p.  19. 

Cited  in  City  of  McKay,  123  Cal.  671,  noted  under  People  v.  Kruger, 
19  Cal.  411. 

Statute  "must  be  construed  with  reference  to  the  objects  intended 
to  be  accomplished  by  it,"  p.  20. 

AiRrmed  in  Swinnerton  v.  Monterey  Co.,  76  Cal.  116.  holding  that  "a 
thing  clearly  within  the  intention  of  a  statute  is  within  the  statute;" 
also  in  Ketcham  v.  Hill,  42  Ind.  72,  and  Henderson  v.  Wabash  Co.,  81 
Mo.  607.  Cited  in  Kumler  v.  Silsbee,  38  Ohio  St.  447,  holding  that  if 
a  statute  is  constitutional,  the  legislature  is  the  sole  judge  of  its 
form. 

Gorenunent  Reservation  in  San  Francisco  was  exempt  from  the 
operation  of  the  Water  Lot  Act  of  1851,  p.  21. 

Affirmed  (in  lower  court)  in  Blanc  y.  Bowman,  22  Gal.  24. 

22  GaL  23-28.    BLANC  ▼.  BOWMAN. 

Remittitur. — The  supreme  court  loses  all  control  and  jurisdiction  over 
a  ease  after  the  remittitur  has  been  filed  in  the  court  below,  p.  25. 

Affirmed  in  Rowland  v.  Kreyenhagen,  24  Gal.  68,  but  holding  that 
where  an  appeal  has  been  dismissed  and  a  remittitur  issued  on  a 
mistake  of  facts,  the  court  could  recall  it  ''upon  the  ground  that  the 
jnrifldiction  of  the  court  cannot  be  divested  by  an  irregular  or  im- 
provident order.  ....  If,  under  color  of  such  order,  the  proceed- 
ings have  in  part  found  their  way  back  to  the  court  below,  yet  in  law 
they  are  considered  as  still  pending  in  the  appellate  court."  Cited  in 
Glstate  of  Jessup,  81  Cal.  468,  to  the  point  that  by  rule  of  court  a  remit- 
titur does  not  issue  until  ten  days  after  rendition  of  judgment.  Af- 
firmed in  Hurd  v.  McLellan,  13  Colo.  10.  Cited  in  Lovett  v.  State,  29 
Fla.  303,  where  a  remittitur,  filed  in  the  lower  court,  was  recalled  and 
the  judgment  of  the  appellate  court  vacated,  because  it  was  based  on 
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facts  alleged  in  the  transcript  which  proved  to  be  false;  also  in  dnpton 
▼.  Jubilee  Ck>.,  16  Mont.  383,  where  the  court  was  "not  sufl^ciently  satis- 
fied" of  its  power  to  order  a  rehearing  after  filing  of  the  remittitur  in 
the  lower  court,  there  being  no  showing  of  fraud  or  mistsake;  and  in 
note  to  21  Am.  Dec.  119,  120,  on  remittitur. 

Absence  of  a  Judge  of  the  supreme  court  at  the  argument  of  a  case 
does  not  necessarily  debar  him  from  joining  in  the  decision;  it  is  "an 
error  of  irregularity  which  may  be  waived  by  the  parties,"  p.  26. 

Affirmed  in  Willson  v.  Broder,  24  Cal.  191. 

22  Cal.  28-34.    ALLEN  ▼.  CITIZENS'  CO. 

Agent  of  Corporation  held  to  have  bound  the  company  by  obtaining  n 
loan  for  their  benefit,  p.  34. 

Cited  in  Pixley  v.  Western  Pacific  Co.,  33  Cal.  199,  91  Am.  Dec.  634. 
to  the  point  that  "if  a  person  not  duly  authorized  make  a  contract 
on  behalf  of  a  trading  corporation,  and  the  corporation  take  and  hold 
the  benefit  derived  from  such  o^ntract,  it  will  be  held  to  have  made 
the  contract  its  own  by  ratification  or  adoption,  and  will  be  estopped 
from  disputing  its  liability  thereon."  Cited  in  Walker  v.  Detroit  Co.,  47 
Mich.  348,  holding  that  a  corporation  was  bound  by  the  acts  of  its 
"business  agent"  whom  it  held  out  as  its  representative;  in  note  to  In 
re  Great  Western  Co.,  5  Biss.  370,  on  this  point;  and  in  note  to  62  Am. 
Dee.  760,  on  failure  of  consideration. 

N.  B.-  Carpentier  v.  Brenham,  40  Cal.  238,  cites  "22  Cal.  32,"  meaning; 
some  other  case. 

22  Cal.  34-38.     PEOPLE  EX  REL.  FLAGLET  t.  HUBBARD. 

Mandamus  does  not  lie  to  review  the  action  of  a  justice  of  the  peace 
in  changing  the  venue  of  a  suit,  but  appeal  is  the  proper  remedy,  p.  37. 

Cited  in  People  v.  Weston,  28  Cal.  641,  to  the  point  that  "where  the 
act  to  be  done  is  judicial  in  its  character,  the  writ  will  not  direct  in 
what  manner  the  inferior  court  shall  act,  but  only  direct  it  to  act;" 
to  same  effect  in  People  v.  Sexton,  37  Cal.  534 ;  State  v.  Smith,  23  Mont. 
232,  noted  under  State  v.  Judge,  17  Cal.  648;  note  to  89  Am.  Dec.  730, 
740,  on  mandamus. 

Change  of  Venue  for  Bias  should  be  granted  upon  the  filing  of  the 
affidavit  as  required  by  the  statute,  p.  87. 

Cited  in  People  v.  Compton,  123  Cal.  413,  holding  refusal  of  change 
of  venue  reversible  error;  Ritzman  v.  Bumham,  114  CaL  626,  where 
plaintiff  claimed  that  motion  for  change  of  venue  ousted  the  justice  of 
jurisdiction,  and  the  court  say,  **No  authority  for  any  such  proposition 
is  cited,  and  I  suppose  none  could  be.  It  may  be  admitted  that  the 
statute  is  mandatory,  and  that  if  the  defendant  in  that  action  had 
remained  and  contested  the  case  he  would  not  thereby  have  waived 
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ids  objection,  bnt  might  have  procured  a  reversal  for  such  error  on 
appeal,  but  it  does  not  follow  that  all  subsequent  proceedings  were 
without  jurisdiction."  .  Cited  in  Estate  of  Davis,  11  Mont.  17,  holding 
that  in  the  absence  of  a  statute,  prejudice  or  bias  of  a  judge  is  no 
ground  for  change  of  venue  in  a  probate  proceeding;  and  in  State 
V.  Evans,  13  Mont.  244,  holding  that  where  defendant  in  a  criminal 
case  made  the  statutory  application  for  change  of  venue,  a  justice  of 
the  peace  had  no  further  jurisdiction,  except  to  transfer  the  -case. 

22  Cal.  38-42.    BENNETT  ▼.  CREDITORS. 

Insolvency— Petition  and  Pttblication  of  Notice  Give  Jurisdiction. — 
Petition  and  schedule  may  be  amended  like  other  pleadings.  If  the 
schedules  do  not  set  forth  the  items  with  sufficient  particularity,  the 
proper  remedy  is  by  motion  to  require  the  insolvent,  to  state  them 
properly,  and  not  by  motion  to  dismiss  for  want  of  jurisdiction,  p.  42. 

Doubted  in  Wilson  v.  Creditors,  82  CaL  410,  holding  that  creditors, 
instead  of  asking  that  the  insolvent  amend  his  statements,  should  pro- 
ceed under  sections  20  and  22  of  the  act,  either  before  a  special  jury 
or  by  interrogatories;  and  cited  on  page  413  of  same  case,  to  the  point 
of  strict  construction,  holding  that  though  the  statute  requires  the 
statement  of  affairs  and  losses  to  be  in  the  schedule,  putting  it  in  the 
petition  was  "not  such  an  irregularity  as  to  vitiate  the  proceedings." 
Affirmed,  as  to  petition  and  notice  giving  jurisdiction,  in  Friedlander  v. 
Loncks,  34  CaL  24,  holding  that  the  question  of  jurisdiction  is  the  only 
one  that  can  be  collaterally  attacked;  also,  as  to  same  point  of  jurisdic- 
tion, in  Pope  v.  Eirchner,  77  Cal.  156.  Cited,  as  to  publication  of  notice^ 
in  Crall  v.  Poso  District,  87  Cal.  148,  holding  that  in  proceedings  under 
the  ''Wright  Irrigation  Act"  personal  service  on  interested  parties  was 
not  an  essential  of  jurisdiction. 

22  OaL  42-51.    BROOKS  ▼.  CROSBY. 

Interested  Witness. — Motion  to  strike  out  testimony  of  interested 
witness,  made  after  cross-examining  him,  was  too  late,  p.  50. 

Cited  in  King  y.  Haney,  46  Cal.  562,  13  Am.  Rep.  219,  holding  that 
motion  to  strike  out  must  be  made  before  cross-examination,  where 
the  evidence  had  been  allowed  subject  to  being  stricken  out  if  improper. 

Instructions. — The  case  held  to  have  been  "fairly  submitted  to  the 
jury,"  although  'It  is  possible  that  instructions  were  refused  which 
could  properly  have  been  given,  and  that  some  of  those  given  are 
subject  to  verbal  criticism"  p.  50. 

Affirmed  in  Phenix  Co.  v.  Lawrence,  55  Cal.  148. 

22  Cal.  51-71;  83  Am.  Dec.  49.    WARFIELD'S  WILL. 

Finality  of  Probate  Decree. — If  the  probate  court  acquired  jurisdiction 
of  a  proceeding  to  probate  the  will  and  did  afterward  in  such  proceed- 
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ing  admit  the  will  to  probate,  that  determination  was  final,  except 
upon  a  direct  proceeding  by  appeal  or  otherwise  to  reverse  it,  and  can- 
not be  questioned  in  any  collateral  proceeding,  p.  63. 

Affirmed  in  Rogers  v.  King,  22  Gal.  73.    Cited  as  analogous  in  Grall 
y.  Poso  District,  87  Cal.  148,  where  the  court  held  that  a  judgment  in 
proceedings  under  the  "Wright  Irrigation  Act"  was  "conclusive  and  bind- 
ing upon  the  defendant  and  all  the  world,  until  reversed  on  appeal  or 
set   aside   by   some   direct   proceeding,   instituted   for  that   purpose;" 
Estate  of  Twombley,  120  Cal.  351,  holding,  on  a  petition  to  revoke  pro- 
bate of  a  will  granted  seventeen  years  previously,  that  in  the  absence 
of   fraud  the  presumption   was  conclusive   that  proof  of  service    on 
heirs,  under  section  1304  of  the  Code  of  Civil  Procedure,  was  made  at 
the  hearing;  Keister  v.  Eeister,  178  111.  106,  on  point  that  estate  will 
be  presumed  to  have  been  settled  pursuant  to  the  will,  when  jurisdiction 
was  taken  by  probate  court  thereunder;  Loosemore  v.  Smith,  12  Neb. 
344,  holding  that  a  district  court  had  no  jurisdiction  of  a  bill  in  equity 
to  set.  aside  probate  of  a  will.     Affirmed  in  Murchison  v.  White,  54 
Tex.  84;  also  in  Holmes  v.  Oregon  Co.,  7  Sawy.  396;  9  Fed.  Rep.  241, 
holding  that  the  judgment  of  a  state  probate  court,  as  to  the  inhabitancy 
of  the  deceased,  on  the  question  of  jurisdiction,  could  not  be  reexamined 
in  a  later  suit  for  damages  in  a  federal  court,  on  the  question  of  juris- 
diction, Circuit  Judge  Sawyer  saying:  "In  my  judgment,  the  community 
ought  to  be  entitled  to  rely  with  some  confidence  upon  the  solemn 
adjudications  of  the  superior  courts  of  the  country,  and  I  for  one  am 
unwilling  to  take  the  lead  in  judicial  action  that  must,  m  the  nature 
of  things,  largely  exaggerate  that  very  general  lack  of  confidence  in  the 
sanctity,  inviolability,  and  validity  of  the  judicial  r^ords  of  even  our 
superior  courts  which  it  is  notorious  now  so  widely  prevails,  largely  de- 
preciating the  value  of  all  titles  to  property  resting  upon  judicial  sales 
and  proceedings,  at  least  cjn  this  side  of  the  continent."    Cited  in  notes, 
on  probate  judgments,  in  33  Am.  Dec.  242;  94  Am.  Dec.  194;  95  Am.  Dec. 
115;  and  44  Am.  St.  Rep.  127. 

Secondary  Evidence  is  admissible  to  prove  the  existence  and  contents 
of  a  record  or  other  document  to  show  the  regularity  of  legal  pro- 
ceedings if  the  original  be  lost  or  destroyed,  p.  64. 

Cited  in  notes  on  this  point  to  90  Am.  Dec.  693;  97  Am.  Dec.  464; 
24  Am.  St.  Rep.  822;  and  45  Am.  St.  Rep.  793. 

Presumption. — ^We  think  it  should  be  presumed,  after  the  lapse  of 
eight  years,  in  behalf  of  the  regularity  of  the  proceedings  and  on  the 
facts  proved,  that  the  petition  contained  a  statement  of  the  necessary 
jurisdictional  facts,  p.  68. 

Distinguished  in  Townsend  v.  Talhint,  33  Cal.  53,  01  Am.  Dec.  620, 
where  counsel  urged  it  should  be  presumed  that  a  guardian  ad  litem 
had  been  properly  appointed,  and  the  court  said:  "There  is  no  room 
left  for   presuming   that   anything   more   was  done    than   what   the 
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record  recites,  nor  anything  less,  nor  anything  different.  So  to  presume 
would  be  to  presume  against  the  record,  and  not  to  supply  defective 
statements  therein  by  reasoning  from  indicia  which  the  record  itself 
supplies." 

Statute.— Courts  feel  themsel/es  constrained  to  uphold,  where  it  is 
possible,  contemporaneous  interpretation  of  statutes,  under  which  inter- 
pretation rights  of  property  have  for  many  years  been  acquired,  p.  71. 

Affirmed  in  People  v.  Loewenthal,  03  111.  204.  Cited  in  Railroad  Com- 
missioners V.  Market  St.  etc.  Co.,  132  Cal.  681,  construing  constitutional 
provisions;  (yDonnell  v.  Glenn,  9  Mont.  466,  where  the  court  lays 
down  rules  on  the  point  that  "Communis  error  facit  jus,"  and  holds 
that  the  existence  of  the  communis  error  is  a  question  of  law  for  the 
oourt  and  is  not  proven  in  the  present  case.  Cited  in  notes  on  this 
point  in  85  Am.  Dec.  670,  and  10  Am.  St  Rep.  53. 

22  Cal.  71-73.    ROGERS  ▼.  KING. 

Finality  of  Probate  Judgment. — "If  any  irregularities  occurred  in  the 
proceedings  or  error  in  the  judgment,  after  jurisdiction  was  acquired, 
they  could  only  be  corrected  by  a  direct  proceeding  for  that  purpose, 
and  cannot  be  inquired  into  in  this  collateral  proceeding,"  p.  73. 

Cited  in  Goldtree  v.  McAlister,  86  Cal.  102,  holding  that  where,  under 

section  1322  of  the  Code  of  Civil  Procedure,  the  court  found  on  insufS- 

eient  evidence  that  a  /oreign  will  had  been  duly  probated,  "the  action 

of  the  court  in  this  respect  was  not  void  but  merely  erroneous,  and 

fobjeet  only  to  direct  attack  by  appeal,   and  was  not  open  to  the 

eollatenl  attack  here  made."    Cited  also,  in  the  following  cases  (for 

which  see  note,  ante,  to  Warfleld's  Will,  22  Cal.  51),  viz:  87  Cal.  148; 

12  Neb.  334;  7  Sawy.  396;  9  Fed.  Rep.  241;  note  to  83  Am.  Dec.  5& 

22  G^L  73-81.    PEOPLE  ▼.  MORRISON. 

PnUic  Domain  of  the  United  States  cannot  be  taxed  by  California, 
under  the  act  of  Congress  admitting  the  state  into  the  Union.  "The 
evident  object  of  this  provision  is  to  encourage  the  settlement  of  the 
public  lands,  and  thus  secure  their  speedy  sale,"  p.  80. 

Affirmed  in  People  v.  Shearer,  30  Cal.  655;  and  cited  in  same  case  on 
page  657,  to  the  point  that  the  possessory  right  to  a  mining  claim 
on  United  States  public  lands  may  be  taxed,  holding  that  a  pre- 
emption claim  on  public  lands  may  be  taxed  after  it  is  paid  for,  as  well 
u  improvements  on  public  lands  whether  made  by  a  pre-emptioner  or  an 
occupant.  Cited  in  Van  Brocklin  v.  Tennessee,  117  U.  S.  165,  to  the 
effect  that  the  California  courts  at  one  time  assumed  that  the  exemption 
of  United  States  lands  from  state  taxation  depended .  on  the  act  of 
admission,  but  later  took  a  broader  ground;  and  saying  that  "in  the 
eonrt«  of  the  several  states  the  decided  and  increasing  preponderance 
ofaathority  is  in  favor  of  the  absolute  exemption  of  all  property  of 
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the  United  States  from  state  taxation."  Cited  in  Hale  ft  Norerost 
Co.  y.  Storey  Co.»  1  Nev.  107,  109,  holding  that  possessory  rights  in 
mining  property  on  United  States  public  lands  are  taxable  by  the  state, 
Beatty,  J.,  saying:  ''We  think  of  late  years  the  [federal]  goyemment 
has  only  attempted  to  protect  itself,  and  left  the  states  and  territorial 
goyemments  to  regulate  the  subject  of  taxes  among  their  own  citizens 
according  to  their  own  yiews  of  justice  and  propriety.* 

22  CaL  82-83.    QUINN  ▼.  KENYON. 

New  Trial. — *T.t  is  only  in  rare  instances  and  upon  yery  strong  grounds 
that  this  court  will  set  aside  an  order  granting  a  new  trial,**  and  only 
in  case  of  abuse  of  discretion,  p.  83. 

Cited  in  Hall  y.  Bark,  33  CaL  526,  holding  that  the  party  alleging 
error  must  show  abuse  of  discretion.  Affirmed  in  Pico  y.  Cohn,  67  CaL 
260;  Breckenridge  y.  Crocker,  68  CaL  404;  Bates  y.  Howard,  106  CaL 
178;  Field  y.  Kinnear,  6  Kan.  238;  Murray  y.  Heinze,  17  Mont.  358. 
Cited  in  McCauley  y.  Tyler,  11  Mont.  62,  holding  that  the  rule  that 
findings  of  fact  must  stand  if  supported  by  eyidence,  ''does  not  apply 
to  the  judge  of  the  court  below.'* 

22  CaL  83-86.    OROSCO  y.  GAGLIARDO. 

Mandamus,  to  compel  a  state  court  to  remoye  a  pending  cause  to  a 
federal  court,  denied  on  the  merits,  p.  86. 

Criticised  in  Francisco  y.  Manhattan  Co.,  36  CaL  288,  holding  that 
there  is  no  jurisdiction  by  mandamus  in  such  case.  Cited  in  White  y. 
Holt,  20  W.  Va.  804,  805,  holding  that  the  state  court  has  the  right 
to  decide  whether  the  case  is  remoyable. 

22  CaL  86-95.    MATHEWSON  y.  FITCH. 

Maintenance  is  imknown  to  the  laws  of  this  state,  p.  95. 

Affirmed  in  Hoffman  y.  Vallejo,  45  CaL  572;  and  to  same  effect,  as  to 
maintenance  and  champerty,  in  Board  y.  Jameson,  86  Ind.  161;  Duke  y. 
Harper,  2  Mo.  App.  8;  Brown  y.  Bign^,  21  Oreg.  265;  28  Am.  St.  Rep. 
756;  Courtright  y.  Bumes,  3  McCrary,  64,  68;  13  Fed.  Rep.  320;  Hickox 
y.  Elliott,  10  Sawy.  429,  430;  22  Fed.  Rep.  22,  23;  11  Sawy.  636;  27  Fed. 
Rep.  838;  Ross  y.  Fort  Wayne,  64  Fed.  Rep.  1007;  Croco  y.  Oregon  etc 
Co.,  18  Utah,  322,  quoting  Courtright  y.  Bumes,  3  McCrary,  60;  note  to 
15  Am.  Dec.  318,  320,  on  maintenance  and  champerty. 

22  CaL  95-99.    CULLESTON  y.  MEAD. 
Statute. — The  sections  must  be  considered  together,  p.  98. 

Affirmeu  as  to  a  mining  statute,  in  Leet  y.  John  Dare  Co.,  6  Ney.  fSL 
Cited  in  dissenting  opinion  in  Ede  y.  Cuneo,  126  CaL  173,  noted  under 
White  y.  The  Mary  Ann,  6  CaL  462,  construing  street  laws;  People 
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?.  Seeley,  137  Cal.  15,  construing  code  provisions;  In  re  IkGtchell,  120 
OiL  386,  holding  that  a  police  court  of  Los  Angeles  was  not  abolished 
by  a  statute  of  1897  regarding  a  census,  because  the  statute  did  not 
dearly  and  necessarily  have  that  effect;  and  note  to  68  Am.  Dec.  392, 
on  statutes  in  pari  materia. 

Probate  Claim  may  be  presented  beyond  statutory  period  where  claim- 
ant had  no  knowledge  of  notice  to  creditors,  p.  98. 

Distinguished  in  MacGowan  v.  Jones,  142  Cal.  695,  holding  claim 
barred  despite  nonresidence  of  claimant  during  part  of  statutory 
period. 

22  OaL  100-103.     HEINLIN  ▼.  CASTRO. 

Dismissal  cannot  be  taken  by  plaintiff,  on  his  own  motion,  after  a 
ease  has  been  tried,  submitted,  and  taken  under  advisement,  p.  102. 

Affirmed  in  Casey  y.  Jordan,  68  CaL  247.  Cited  in  Goldtree  ▼.  Spreck- 
els,  135  Cal.  669,  noted  under  Ditch  Co.  v.  Bradford,  13  Cal.  637;  West- 
bay  ▼.  Gray,  116  Cal.  667,  holding  that  where  an  order  of  submission  had 
been  set  aside  and  leave  granted  to  amend  the  pleadings,  plaintiff  could 
dismiss,  and  even  if  the  dismissal  was  improper,  no  appeal  was  taken; 
also  in  State  v.  Scott,  22  Neb.  640,  holding  that  after  submission  of  a 
case  on  demurrer,  which  was  sustained,  plaintiff  cannot  dismiss. 

Statute  of  Limitations. — Where  a  note  is  barred  by  the  statute,  a 
payment  on  it  will  not  remove  the  bar  from  the  mortgage  securing 
it^  even  though  made  before  the  note  was  barred,  p.  102. 

Cited  in  Newhall  v.  Sherman,  124  Cal.  512,  noted  under  Lord  v.  Morris, 
18  Cal.  482;  Allen  v.  Allen,  95  Cal.  197,  holding  that  when  the  note  is 
barred,  the  mortgagee  has  no  remedy  upon  the  mortgage:  "The  debt  is 
regarded  as  the  principal  and  the  mortgage  as  a  mere  incident."  Cited 
in  Wilcox  v.  Williams,  5  Nev.  215,  holding  that  statements  in  a  letter 
were  not  a  sufficient  new  promise  in  writing  to  remove  the  bar  of  the 
statute;  and  in  note  to  82  Am.  Dec  757,  on  acknowledgment  of  debt. 

22  CaL  103-105.    MALOITE  v.  PLATO. 

Statute  of  Frauds. — Change  of  possession  after  a  sale  must  be  evi- 
denced by  acts,  not  by  mere  words,  p.  105. 

Affirmed  in  Etchepare  v.  Aguirre,  91  Cal.  295;  25  Am.  St.  Rep.  185. 
Cited  in  note  to  49  Am.  Dec.  334,  335,  on  delivery  and  acceptance. 

22  Cal  105-112.    FIOCHB  ▼.  PAUL. 

Statute  of  LimitatioBB.— The  "Settler's  Act  of  1856,'*  barring  claims 
against  certain  rights  in  land  after  two  yean.  Is  unconstitutional,  p. 
109. 

Affirmed  in  Anderson  v.  Fisk,  36  Cal.  633. 

Stan  Dedsis. — Ruling  in  a  former  case  sustained,  the  legislatnre  har- 
Notes  Cal.  Rep.— 71 
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ing  had  ample  opportunity  to  change  the  statute  that  the  former  case 
declared  unconstitutional,  and  having  made  no  effort  to  change  it,  p. 
110. 

Cited  in  Mayer  y.  Carothers,  14  Mont.  287,  declining  to  oyemile  a 
former  decision;  and  in  note  on  this  point  in  27  Am.  Dec.  632,  634. 

United  States  Patent  cannot  be  attacked  collaterally,  p.  111. 
Cited  in  note  on  this  point  in  79  Am.  Dec.  162. 

Judicial  Notice  cannot  be  taken,  by  a  state  court  in  an  action  of  eject- 
ment, of  the  fact  that  a  suit  is  pending  in  a  federal  court  for  a  patent 
for  lands  including  the  premises  in  dispute,  p.  111. 

Cited  in  note  to  89  Am.  Dec.  697,  on  this  point. 

22  Cal.  116-127.    CORMERAIS  ▼.  6ENELLA. 

Power  of  Sale  in  a  mortgage  is  a  mere  cumulative  remedy  and  doef 
not  in  the  least  affect  the  right  to  foreclose  in  chancery,  p.  125.  It  differs 
entirely  from  the  class  of  instruments  known  as  trust  deeds,  p.  124. 

Cited  in  Bateman  v.  Burr,  67  Cal.  482,  483,  holding  than  an  instrument 
with  a  power  of  sale  was  not  a  mortgage  but  a  trust  deed;  also,  in 
Godfrey  v.  Monroe,  101  Cal.  227,  holding  that  a  power  of  sale  is  ''merely 
cumulative If  there  be  any  doubt  as  to  whether  an  instru- 
ment was  intended  as  a  mortgage  or  a  deed  of  trust,  such  doubt  should 
be  resolved  in  favor  of  a  mortgage  with  the  power  of  sale." 

Mortgage  and  Trust  Deed  defined  and  distinguished,  p.  126. 

Cited  in  Banta  v.  Wise,  136  Cal.  280,  holding  instrument  a  mortgage; 
Blitz  V.  Moran,  17  Colo.  App.  264.  265,  in  judicial  foreclosure  of  mort- 
gage court  cannot  appoint  commissioner  other  than  sheriff  to  make 
sale. 

Foreclosure  Decree  may  contain  a  personal  judjrment  for  a  deficiency. 
We  do  not  mean  to  be  understood,  however,  that  a  personal  judgment 
rendered  in  a  foreclosure  suit  could  be  docketed  before  a  sale  of  the 
mortgaged  property,  or  that  it  would  become  a  lien  upon  other  property 
of  the  debtor,  or  that  an  execution  could  issue  thereon  against  the 
debtor's  property  generally,  before  the  sale  and  docketing  of  the 
judgment  for  the  balance,  p.  127. 

Cited  in  Hobbs  v.  Duff,  23  Cal.  623,  where  there  was  no  direct  personal 
judgment  in  the  foreclosure  decree,  but  a  direction  that  the  plaintiff 
have  execution  for  any  deficiency,  and  it  was  held  that  ''the  original 
debt  is  merged  in  such  a  judgment,  at  least  so  far  as  to  make  it  a  certain 
and  liquidated  demand,  existing  at  the  date  when  the  amount  was 
ascertained,  sufficient  as  a  foundation  of  a  right  of  action  or  setoff." 
Cited  in  Weil  v.  Howard,  4  Nev.  390,  391,  holding  that  a  personal 
judgment  for  deficiency  in  a  foreclosure  decree  may  be  docketed,  but 
cannot  be  enforced  until  there  is  a  deficiency;  in  note  to  58  Am.  Dec 
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392.  on  statutes  in  pari  materia;  and  in  note  to  73  Am.  Dec.  056,  on  fore- 
Closure.  * 

Amendment  to  Statute,  relating  to  the  remedy,  should  be  liberally 
construed  to  extend  the  remedy^  p.  126. 

Cited  in  note  on  this  point  in  66  Am.  Dec.  626. 

22  Oa.  127-131.  PIERSON  ▼.  McCAHILL.  S.  C.  21  CaL  122;  23 
Cal.  249. 

Amendment. — The  fact  that  the  new  matter  set  up  by  the  amendment 
was  well  known  to  the  defendant  when  he  filed  his  original  answer  was 
no  good  reason  why  he  should  not  have  been  permitted  to  amend.  The 
rales  relating  to  the  amendment  of  pleadings  are  prdperly  very  liberal, 
and  much  is  left  to  the  judgment  and  discretion  of  the  court  below, 
p.  131. 

Gted  in  Farmers'  Bank  v.  Stover,  60  Cal.  306,  holding  that  "an  amend- 
ment of  pleadings  should  be  allowed  at  any  stage  of  the  trial  when  it 
is  necessary  for  the  purpose  of  justice";  also  in  McPherson  v.  Weston, 
85  Cal.  93,  holding  that  on  application  to  amend  an  answer  diligence 
need  not  be  shown ;  and  in  Bums  v.  Scooffy,  08  Cal.  276,  holding  that  the 
tendency  is  toward  liberality  in  allowing  amendments,  and  to  "refuse 
permission  to  answer  with  a  valid  defense  in  hand  can  only  be  justified 
in  the  face  of  facts  showing  wilful  neglect,  inexcusable  carelessness,  or 
irreparable  injury  to  plaintiff."  Cited  in  Buddee  v.  Spangler,  12  Colo. 
223,  holding  there  was  no  abuse  of  discretion  in  allowing  an  amendment 
to  an  answer;  to  same  effect,  as  to  amending  a  complaint  pending  a 
new  trial,  in  Winona  v.  Minnesota,  29  Minn.  75;  as  to  amending  an 
.inswer  during  trial,  in  McCausland  v.  Ralston,  12  Nev.  203;  and  in  note 
to  34  Am.  Dec.  168,  on  amendments. 

Change  of  Venue  is  discretionary  with  the  court,  subject  to  review 
only  in  cases  of  abuse.  Counter-affidavits  may  be  filed  on  the  motion 
and  must  be  filed  then,  if  at  all,  where  convenience  of  witnesses  is  the 
ground,  p.  131. 

Affirmed  on  the  point  of  allowing  counter-affidavits,  in  Jenkins  v.  Cali- 
fornia Stage  Co.,  22  Cal.  638.  Cited  in  People  v.  Whitney,  47  Cal.  585, 
holding  that  after  change  of  venue  is  refused,  the  trial  may  go  on, 
notwithstanding  the  pendency  of  an  appeal  from  the  refusal.  Affirmed 
in  Edwards  v.  Southern  Pacific  Co.,  48  Cal.  461,  holding  that  the  counter- 
affidavit  to  retain  the  case  for  convenience  of  witnesses  must  be  made  at 
the  time  of  motion  to  change  venue.  Distinguished  in  Cook  v.  Pender- 
gast,  61  Cal.  77,  78,  where  McKinstry,  J.,  discusses  the  bearing  of  the 
former  cases  on  section  396  and  397  of  the  Code  of  Civil  Procedure,  and 
holds  that  where  defendant  after  demurrer  moved  for  change  of  venue  on 
aeeonnt  of  his  nonresidence  in  the  county,  plaintiff  could  not  resist  at 
that  stage  on  the  ground  of  convenience  of  witnesses.  Cited  in  Hyde 
?.  HarkneM,  1  Idikho,  602,  to  the  point  that  counter -afi&davits  may  be 
filed. 
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22  CaL  131135.    RUSSELL  v.  IffAim. 

Pleading. — ^A  tax  title  must  be  pleaded  in  a  manner  to  show  that  all 
the  statutory  provisions  have  been  complied  with,  and  every  essential 
fact  must  be  averred,  p.  133. 

Cited  in  Himmelman  v.  Danos,  35  CaL  449,  holding  that  in  a  complaint 
to  recover  a  street  assessment,  compliance  with  all  the  provisions 
of  the  statute  must  be  averred;  and  in  McNabb  v.  Wixom,  7  Nev.  172;i 
holding  that  the  averments  in  a  complaint  to  recover  a  penalty  of  a 
bond  did  not  warrant  the  judgment  prayed  for. 

22  CaL  135-139.    PEOPLE  ▼.  FOBBES. 

Cumulative  Sentences  are  valid,  p.  138. 

Affirmed  in  In  re  Bloom,  53  Mich.  598;  In  re  Wilson,  11  Utah,  110; 
In  re  McCormick,  24  Wis.  493;  1  Am.  Rep.  198;  In  re  Esmond,  42  Fed. 
Rep.  829;  People  v.  Flynn,  7  Utah,  382,  sustaining  additional  sentence 
imposed  for  crime  committed  during  escape  from  imprisonment  under 
first  sentence.    Denied  in  Prince  v.  State,  44  Tez.  483. 

Beginning  of  Sentence  may  be  fixed  by  reference  to  records  of  the 
court,  p.  139. 

Cited  in  Ex  parte  Raye,  63  CaL  492,  holding  that  where  the  clerk 
of  court  made  a  memorandum  of  the  judgment  immediately,  but  did 
not  enter  it  on  the  judgment  docket  for  over  twenty  days,  this  did 
not  invalidate  the  judgment. 

22  Cal.  139-142.    LAZARD  ▼.  WHEELER. 

Replevin  lies  if  plaintiff  has  the  right  to  the  possession,  p.  142. 

Cited  in  Bank  v.  Duncan,  117  Cal.  416,  holding  that  it  was  enough  if 
plaintiff  was  "entitled  to  the  immediate  possession";  Bain  v.  Trixler, 
24  Ind.  App.  250,  but  denying  right  of  action  to  one  joint  owner  of  the 
chattel;  Ecker  v.  lindskog,  12  S.  Dak.  431,  affirming  right  of  action 
by  wife  as  to  exempt  property  selected  by  her  under  local  statutes; 
Lilander  v.  Longstaff,  7  S.  Dak.  161,  holding  that  replevin  lies  where 
exempt  property  is  seized  by  an  attaching  officer. 

Assignable  Chose  in  Action. — A  right  of  action  for  the  wrongful  taking 
and  conversion  of  personal  property  is  assignable,  p.  142. 

Affirmed  in  More  v.  Massini,  32  CaL  594,  holding  there  is  no  difference 
in  this  respect  between  trespasses  on  real  and  personal  property.  Cited 
in  Cincinnati  v.  Hafer,  49  Ohio  St.  66,  holding  that  a  claim  against  a 
city,  for  damage  to  land  from  overflow,  was  assignable;  to  same  effect 
in  Erickson  ▼.  Brookings  Co.,  3  S.  Dak.  438,  as  to  a  right  to  recover 
purchase  price  after  a  tax  sale  had  been  declared  void;  Norfolk  Co.  v. 
Read,  87  Va.  189,  as  to  right  of  action  for  damage  to  goods  by  a  carrier; 
and  in  note  to  64  Am.  Dec.  517,  on  this  point. 
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22  G^  142-150.    FOGARTT  ▼.  SPARKS. 

Writ  of  Possession,  in  ejectment,  runs  against  all  parties  in  possession 
of  the  premises  at  the  commencement  of  the  action  or  at  the  time 
of  the  filing  of  the  lis  pendens.  But  if  any  of  them  are  not  parties 
to  the  record,  their  rights,  whatever  they  may  be,  could  not  be  affected 
by  the  judgment,  unless  acquired  since  the  filing  of  the  lis  pendens,  or 
with  actual  notice,  pp.  148,  140. 

Cited  in  Sampson  y.  Ohleyer,  22  CaL  207,  holding  that  where  a  tenant, 
who  was  defendant  in  ejectment,  transfers  his  possession  as  to  his 
landlord,  the  landlord  could  be  dispossessed  on  a  judgment  against 
the  tenant;  also  in  Hawkins  y.  Reichert,  28  Cal.  636,  holding  that  eject- 
ment must  be  brought  against  the  occupant  of  the  premises,  and  that 
occupation  by  a  servant  was  the  occupation  of  the  employer;  Leese 
V.  Clark,  20  Cal.  666,  holding  that  "the  burden  of  showing  that  the 
parties  now  in  possession,  or  those  under  whom  they  claim,  were  in 
possession  at  the  time  of  the  institution  of  the  suit  in  which  the  writ 
issued,  was  upon  the  sheriff.  The  court  below  seems  to  have  been  of  a 
different  opinion,  and  there  are  some  expressions  in  [the  principal  case] 
that  tend  to  give  countenance  to  that  view,  but  we  think  the  correct  rule 
to  be  as  stated."  Cited  in  Smith  v.  Kimball,  36  Kan.  485,  holding  that 
a  purchaser  at  a  judicial  sale,  after  examining  the  record  of  a  pending 
suit  in  connection  therewith,  had  notice  thereof;  Miller  v.  Blackett, 
47  Fed.  Rep.  540,  holding  that  one  tenant  in  common  was  not  affected 
by  a  judgment  in  ejectment  against  another,  of  which  the  former  knew 
nothing;  note  to  14  Am.  Dec  777,  on  lis  pendens,  and  to  30  Am.  Dec.  311, 
on  writ  of  possession. 

22  CkL  150157.    RICHARDSON  ▼.  SCOTT  RIV£R  CO. 

Corporate  Seal  must  be  affixed  to  a  conveyance  by  the  corporation,  p. 
156. 

AfiSrmed  in  Garrett  v.  Belmont,  04  Tenn.  468;  In  re  St.  Helen  Co., 
3  Sawy.  00,  10  Bank.  Reg.  416;  Shackelton  v.  Church,  25  Mont.  426, 
holding  note  and  mortgage  to  be  those  of  trustees  and  not  of  their 
corporation;  notes  to  70  Am.  Dec.  714,  and  50  Am.  St.  Rep.  164, 157. 

22  Cal.  160-163.    KLOCKBNBAUM  v.  PIERSON. 

Kew  Trial  cannot  be  granted  for  surprise  at  the  evidenee  given  by  a 
witness  and  its  allowance  by  the  court,  p.  163. 

Affirmed  in  Santa  Cruz  Co.  v.  Bowie,  104  Oal.  288,  as  to  erroneous 
advice  by  counseL  Cited  in  notes  on  this  point  in  70  Am.  Dec.  748,  and 
78  Am.  Dec.  510.  ••  " 

Syidenoe  held  not  to  be  newly  discovered,  p.  163. 
To  same  effect  in  Demmon  v.  Mullen,  6  S.  Dak.  557. 
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22  Cal.  164-169.    WOODWORTH  v.  KNOWLTON. 

Answer  in  Replevin,  alleging  ownership  and  right  of  possession  in  a 
third  party,  does  not  set  up  new  matter  thereby,  but  it  is  part  of  the 
denial  of  plaintiff's  right,  p.  160. 

Cited  in  Scott  v.  Wood,  81  Cal.  404,  holding  that  "the  fact  that  the 
traverse  was  affirmative  and  not  purely  negative  in  form,  did  not  destroy 
its  force  nor  change  its  essential  nature." 

Affirmed  in  Swope  v.  Paul,  4  Ind.  App.  465;  Young  v.  Glascock,  79  Mo. 
577;  Mauldin  v.  Ball,  5  Mont.  100;  DriscoU  v.  Dunwoody,  7  Mont.  401; 
Chamberlin  v.  Winn,  1  Wash.  St.  503. 

Literal  Denial  may  be  construed  as  an  admission,  p.  168. 

Cited  in  Landers  v.  Bolton,  26  CaL  418,  holding  allegations  of  a 
replication  evasive,  and  an  admission  of  the  answer  in  this  respect; 
also  in  Doll  v.  Good,  38  Cal.  290,  to  the  point  that  the  rules  of  pleading 
"require  a  denial  of  every  specific  averment  in  a  sworn  complaint, 
in  substance  and  in  spirit,  and  not  merely  a  denial  of  its  literal  truth, 
and  whenever  the  defendant  fails  to  make  such  denial  he  admits  the 
averment";  Board  v.  Prior,  11  S.  Dak.  294,  and  Rock  etc.  Co.  v.  Associa- 
tion, 7  Utah,  161,  162,  noted  under  Blackman  v.  Vallejo,  15  Cal.  639. 
Affirmed  in  Moser  v.  Jenkins,  5  Oreg.  449,  and  Miller  v.  Tobin,  9  Sawy. 
408,  18  Fed.  Rep.  614. 

General  Citation. — Upham  v.  Allen,  76  Mo.  App.  211. 

22  Cal.  173-178.    LAWRENCE  y.  MARTIN. 

Malicious  Prosecution. — Claim  for  damages  is  not  assignable  after 
verdict.  The  character  of  the  claim  was  not  changed,  and  it  did  not 
become  a  debt  which  could  be  assigned,  in  consequence  of  the  verdict, 
before  a  judgment  was  entered  thereon,  p.  178. 

Cited  in  Berson  v.  Ewing,  84  Cal.  94,  holding  that  where  a  partnership 
has  a  claim  for  malicious  prosecution,  then  death  of  a  partner  does 
not  prevent  his  survivors  from  prosecuting  the  claim;  also  in  Francis  v. 
Burnett,  84  Ky.  36,  holding  that  a  claim  for  malicious  prosecution  doeit 
not  pass  to  an  assignee  for  benefit  of  creditors;  Porter  v.  Mack,  50  W. 
Va.  593,  on  point  that  such  action  does  not  survive,  and  discussing 
general  nature  of  action;  Hunt  v.  Conrad,  47  Minn.  558,  holding  that 
a  claim  for  false  imprisonment  cannot  be  assigned  after  verdict,  as  it 
does  not  become  a  debt  until  after  judgment. 

22  Cal.  178-184.    IN  RE  CORRYELL. 

Habeas  Corpus. — 'The  court  derives  its  jurisdiction  from  the  law,  and 
its  jurisdiction  extends  to  such  matters  as  the  law  declares  to  be 
criminal,  and  none  other,  and  when  it  undertakes  to  imprison  for  an 
ofi'ense  to  which  no  criminality  is  attached,  it  acts  beyond  its  jurisdic- 
tion," p.  181. 
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Affinned  in  Ex  parte  Kearny,  65  CaL  229.  Cited  in  In  re  Kowalsky, 
73  CaL  122.  holding  that  if  in  a  defective  indictment  enough  appears 
to  show  that  an  offense  has  been  committed  of  which  the  court  has 
jurisdiction,  the  prisoner  must  be  remacded;  also  in  £x  parte  Ilenshaw, 
73  CaL  509,  in  dissenting  opinion,  a  majority  of  the  court  holding  re- 
spondent guilty  of  contempt  for  usurpation  of  the  oiiice  of  a  police 
judge;  Ex  parte  Maier,  103  CaL  479,  42  Am.  St.  Rep.  130,  holding  that  it 
is  lawful  to  prohibit  the  sale  of  wild  game,  whether  killed  in  this  or 
other  states.  Cited  in  Ex  parte  Prince,  27  l^ia.  11)8,  26  Am.  St.  Hep. 
68,  holding  that  if  the  court  has  jurisdiction,  habeas  corpus  does  not  lie 
to  correct  irregularities  of  procedure;  £x  parte  Degener,  30  Tex.  App. 
bib,  holding  that  a  grand  jury  was  improperly  punished  for  contempt, 
because  it  had  committed  none;  In  re  Hacker,  73  Fed.  Rep.  465,  466, 
holding  that  if  an  indictment,  ''although  defective  for  lack  of  a  state- 
ment oi  an  essential  ingredient  of  the  offense,  may  be  perfected  into  a 
sulhcient  accusation  of  crime,  then  the  defendant  should  be  held  to  abide 
the  judgment  or  order  of  the  court,  on  the  indictment";  and  in  note 
to  23  Am.  bt.  Rep.  110,  on  habeas  corpus. 

Forgery  of  public  records  cannot  be  committed  in  regard  to  engrossed 
bills  of  the  legisl&ture,  for  they  are  not  public  records,  p.  184. 

Cited  in  Downing  v.  Brown,  3  Colo.  501,  holding  that  a  memorandum 
book  kept  by  a  probate  judge,  the  keeping  of  it  not  being  required  by 
statute,  was  not  a  public  record  nor  the  subject  of  forgery;  and  in  note 
to  8  Am.  St.  Rep.  469,  on  forgery. 

22  CaL  186-187.    REDDINGTON  v.  WALDON. 

PtrtneTBliip  creditor  is  preferred  to  individual  creditor  aa  regard* 
partnership  assets,  p.  186. 

Cited  in  .note  to  Conroy  v.  Woods,  73  Am.  Dec.  610. 

22  OaL  187-190;  83  Am.  Dec.  59.    McLARSN  v.  HUTCHINSON. 

Statute  of  Frauds. — Where  two  parties  made  a  written  agreement  in 
regard  to  payment  of  the  debt  of  one  of  them  to  a  third,  who  later 
assented  to  it,  the  latter  may  sue  on  it,  p.  190. 

Affinned  in  Malone  v.  Crescent  City  Co.,  77  Cal.  44,  and  Tyler  v. 
Mayrc,  95  Cal.  168;  Tevis  v.  Savage,  130  Cal.  415,  sustaining  verbal 
promise  to  pay  another's  debt  made  by  one  who  has  received  debtor's 
property  for  that  purpose;  Casey  v.  Miller,  3  Idaho,  572,  where  M.,  at 
request  of  6.,  agrees  to  pay  to  C.  money  that  he  owes  to  G.,  contract 
is  not  within  statute  of  frauds;  note  to  96  Am.  Dec.  158,  on  assignment 
of  chose  in  action. 

22  Gal.  191-194.    HILL  ▼.  TAYLOR. 

may  be  appointed  of  rents  and  profits  of  premises  after  foie- 
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eloBore  of  mortgage  thereon  and  sale  to  a  stranger,  up  to  the  time  of  a 
statutory  redemption,  p.  193. 

Cited  in  White  ▼.  White,  130  Oal.  599,  noted  under  Guy  v.  Ide,  6  CaL 
101 ;  Mau  v.  Kearney,  143  CaL  606,  507,  denying  receiver  to  harvest  and 
sell  crop  pending  redemption  and  apply  proceeds  toward  satisfaction  of 
judgment;  Whithed  v.  St.  Anthony,  etc.  Co.,  9  N.  Dak.  227,  discussing 
rights  of  foreclosure  purchaser;  note  to  Cameron  v.  Qroveland  etc  Co., 
72  Am.  St.  Rep.  73,  on  receivers;  Walker  v.  McCusker,  71  CaL  596,  to 
the  point  that  a  purchaser  at  foreclosure  sale  is  entitled  to  rents  and 
profits  imtil  time  for  redemption  has  expired;  also  in  Connelly  v.  Dick- 
son, 76  Ind.  449,  holding  that  a  receiver  may  be  appointed  during  the 
time  allowed  for  redemption;  and  in  notes  to  64  Am.  Dec.  491,  and  73 
Am.  Dec.  603,  on  receivers. 

22  CaL  194-200.    BURPEE  ▼.  BTJNN. 

Partnership  Creditor  has  a  better  right  to  proceeds  of  sale  of  part- 
nership property  than  the  individual  creditor  of  one  of  the  partners, 
p.  199. 

Affirmed  in  Bullock  v.  Hubbard,  23  CaL  501,  83  Am.  Dec  131.  Cited 
in  notes  to  73  Am.  Dec  610,  and  43  Am.  St.  Rep.  371,  on  partnership 
creditors. 

Conveyance  by  a  Partner  of  his  undivided  share  of  the  partnership 
property  does  not  change  its  character  or  make  it  individual  property, 
but  it  is  still  liable  for  partnership  debts,  p.  199. 

Cited  in  California  Co.  v.  Halsey,  54  CaL  317,  holding  that  the  interest 
of  a  partner  is  his  share  of  what  is  left  after  partnership  debts  are 
paid. 

22  CaL  200-211.    SAMPSON  v.  OHLEYSR. 

Writ  of  Possession,  in  ejectment,  runs  against  the  occupants  of  the 
premises,  including  assigns  of  defendant  pendente  lite,  but  not  against 
persons  in  possession  before  the  suit  was  brought,  who  were  not  made 
parties  to  it,  p.  206. 

Cited  in  Moulton  v.  McDermott,  93  Cal.  663,  holding  that  a  restraining 
order  was  properly  issued  against  dispossession  of  a  person  claiming 
under  a  paramoimt  title,  who  had  not  been  made  a  party  to  the  suit; 
also  in  Breon  v.  Robrecht,  118  Cal.  472,  holding  that  "an  executed 
judgment  for  plaintiff  in  ejectment,  where  the  suit  had  been  commenced 
within  the  period  of  limitation,  is  conclusive  against  the  defendant 
of  any  asserted  right  founded  merely  upon  his  possession  either  at  the 
time  of  the  commencement  of  the  action  or  at  the  time  of  the  judg- 
ment. During  the  pendency  of  the  action  he  can  acquire  no  new  right 
as  against  the  plaintiff  by  the  mere  fact  that  he  remains  in  possession.'* 
Cited  in  Ritchie  v.  Johnson,  50  Ark.  554,  7  Am.  St.  Rep.  120,  holding  that 
a  person  entering  on  land  pendente  lite  is  presumed  to  hold  under  de- 


1129  Notes  on  Oalifornia  Reporta.  22  GaL  211-224 

fendanty  and  if  he  has  an  independent  title  he  must  show  it;  also  in 
State  ▼.  Harrington,  41  Mo.  App.  446,  holding  that  one  who  entered 
under  defendant's  title  cannot  free  himself  from  it  by  buying  up  an 
ootstanding  title  pendente  lite;  Miller  v.  Blackett,  47  Fed.  Rep.  549, 
holding  that  a  tenant  in  common  is  not  bound  by  a  judgment  in  eject- 
ment against  his  cotenant,  to  which  the  former  was  not  a  party  and  of 
which  he  had  no  notice;  and  in  notes,  on  writ  of  possession,  in  39  Am. 
Dee.  311,  312,  313;  65  Am.  Dec.  52;  70  Am.  Dec.  714;  83  Am.  Dec.  386, 
388;  15  Am.  St.  Rep.  60,  61. 

Hotice  by  tenant  to  landlord  that  the  tenant  is  sued  in  ejectment, 
and  the  defending  of  the  suit  by  the  landlord,  subjects  the  latter 
to  dispossession  if  he  loses  the  suit,  p.  209. 

Cited  in  Ferrea  y.  Chabot,  63  Gal.  568,  holding  that  verbal  notice,  to  one 
who  was  bound  to  defend  a  suit  for  another,  was  sufficient  to  bind 
the  former;  also  in  Pacific  Mfg.  Go.  v.  Brown,  8  Wash.  St.  351,  holding 
that  the  claimant  of  a  mechanic's  lien  who  had  actual  notice  of  a 
suit  to  foreclose  a  mortgage  on  the  premises,  and  did  not  intervene 
or  otherwise  protect  his  rights,  was  bound  by  the  decree;  and  in  notes 
on  this  point  in  70  Am.  Dec.  740;  73  Am.  Dec.  584;  82  Am.  Dec.  751; 
83  Am.  Dec.  386,  388. 

Attorney. — ^If  a  party  has  suffered  by  any  unauthorized  action  of  his 
attorney,  his  remedy  is  against  him,  but  the  judgment  cannot  be  dis- 
tnihed  on  that  account,  imless  fraud  or  collusion  or  insolvency  of  the 
attorney  is  shown,  p.  210. 

Cited  in  Butler  v.  Morse,  66  N.  H.  431,  holding  that  "the  rule  that  a 
party  cannot  in  equity  find  relief  from  the  consequences  of  his  own 
neglect  is  equally  applicable  where  the  neglect  is  that  of  his  attorney 
employed  in  the  management  of  the  case;"  and  in  note  to  76  Am.  Dec. 
256,  on  this  point. 

Lis  Pendens — ^A  purchaser  or  encumbrancer  is  only  bound  by  con- 
structive notice  of  such  suits  as  are  recorded  under  the  statute;  but 
the  statute  does  not  change  the  rules  formerly  existing  as  to  actual 
notice  of  a  pending  suit,  pp.  210,  211. 

Cited  in  Bennett  v.  Hotchkiss,  20  Minn.  168,  holding  that  lis  pendens 
is  notice  only  to  persons  acquiring  title  pendente  Ute  or  after  judg- 
ment; Gited  in  Whittaker  v.  Greenwood,  17  Utah,  36,  holding  person 
affected  by  such  actual  notice;  London  etc.  Bank  v.  Dexter-Horton  & 
Co.,  126  Fed.  599,  judgment  of  foreclosure  is  effective  as  against  one 
eUiiming  title  as  subsequent  purchaser  though  no  lis  pendens  filed; 
notes  on  this  point  in  73  Am.  Dec.  584,  and  56  Am.  St.  Rep.  856. 

22  OaL  211-224.    HcLAUGHLIN  ▼.  EBLLT. 
Pleading. — Material  aUegationa  not  denied  are  deemed  admitted,  p. 
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Cited  in  Johnson  y.  Visher,  96  Cal.  313,  to  tbe  point  that  "to  the 
extent  of  the  admissions  of  the  pleadings  both  the  jury  and  the  court 
were  bound  by  them." 

EstoppeL — Where  a  question  of  fact,  material  to  the  determination 
of  the  suit,  has  been  fairly  tried,  courts  usually  give  the  verdict 
and  judgment  a  final  and  conclusive  efi'ect,  p.  222. 

Cited  in  Eeiner  v.  Schroeder,  146  Cal.  416,  fact  that  claim  for  damages 
made  in  complaint  in  suit  to  quiet  title  does  not  affect  result  of  trial 
of  issue  of  ownership  where  claim  ignored  by  jury  and  only  nominal 
damages  awarded;  note  on  this  point  in  76  Am.  Dec.  479. 

Injunction  against  trespass  granted  after  verdict,  to  settle  the  con- 
troversy and  avoid  a  multiplicity  of  suits,  p.  223. 

Affirmed  in  Nichols  v.  Jones,  19  Fed.  Rep.  858.  Cited  in  notea  on 
this  point  in  11  Am.  Dec.  601,  and  1  Am.  St.  Rep.  377. 

22  CaL  224-229;  83  Am.  Dec.  61.    DODGE  v.  WALLET. 

Sheriff's  Deed,  on  execution,  conveys  all  the  actual  interest  of  the 
judgment  debtor  in  the  land;  and  describing  it  as  a  leasehold  unex- 
pired does  not  limit  its  extent  or  prejudice  the  rights  of  the  vendee, 
p.  228. 

Cited  in  Blood  v.  Light,  38  Cal.  658,  99  Am.  Dec.  447,  holding  that 
the  "constable's  deed  is  the  defendant's  deed,  ....  and  therefore 
he  can  make  no  defense  against  the  deed,"  if  the  vendee  shows  title 
under  a  judgment,  execution,  and  sheriff's  deed;  to  same  effect  in  Los 
Angeles  Bank  v.  Raynor,  61  Cal.  147,  McLennan  v.  McDonnell,  78  Cal. 
277,  holding  that  the  words  ''a  one-half  undivided  interest"  did  not 
limit  the  interest  conveyed  by  a  deed;  and  in  De  Freize  v.  Quint,  94 
Cal.  659,  28  Am.  St.  Rep.  153,  holding  that  plaintiff  was  "estopped  by 
his  deed  to  defendant,  purporting  to  grant  the  absolute  title,  from 
denying  that  before  and  at  the  date  of  that  deed  he  had  such  absolute 
title,  and  by  that  deed  conveyed  it  to  the  defendant";  Scoffins  v.  Grand- 
staff,  12  Kan.  473,  holding  a  grantor  estopped  from  setting  up  an  after- 
acquired  title  against  subsequent  grantees;  Hewitt  v.  Durant,  78  Mich. 
193,  holding  that  a  residuary  half  interest  in  fee  was  subject  to  levy; 
Cited  in  Chapman  v.  Longworth,  71  Vt.  231,  construing  deeds,  and  dis- 
cussing repugnancy;  note  to  94  Am.  Dec.  369,  on  construction  of  deeds; 
and  note  to  5  Am.  St.  Rep.  22,  on  purchaser's  title  under  execution. 

Notice  to  Quit. — Tenant  at  will,  who  has  denied  his  landlord's  title, 
and  conveyed  his  own  interest,  is  not  entitled  to  notice  to  quit  or  demand 
of  possession  before  suit,  p.  229. 

Cited  in  Simpson  v.  Applegate,  75  Cal.  345,  to  the  point  that  where 
a  tenant  at  will  denies  the  landlord's  right,  notice  is  waived  and  the 
tenancy  is  forfeited;  and  in  note  on  this  point  in  56  Am.  Dec.  329. 
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22  Cal.  229-231.    LEVINSON  v.  SCHWARTZ. 

Aasumpsit. — General  averment  in  the  answer,  that  credit  given  on 
sale  of  goods  had  not  expired,  is  a  mere  conclusion  of  law,  p.  231. 

Cited  in  Landis  v.  Morrissey,  69  Cal.  87,  holding  that  under  a  general 
denial  defendant  may  prove  that  credit  given  had  not  expired;  and  in 
dissenting  opinion  in  Perkins  v.  Barnes,  3  Nev.  565,  a  majority  of  the 
court  holding  that  in  replevin,  where  unlawful  detention  is  the  cause 
of  action,  demand  before  suit  is  only  evidence  of  the  detention,  and  if 
this  can  be  proved  in  any  other  way,  there  is  no  need  to  prove  demand; 
Peterson  v.  Bean,  22  Utah,  60,  holding  averment  in  answer  as  to 
commission  of  trespass  equivalent  to  an  admission. 

22  Cal.  231-239;  83  Am.  Dec.  64.    WILKINS  v.  STIBGER. 

Assumpsit. — Promise  to  pay  is  a  conclusion  of  law  and  need  not  be 
averred  in  the  complaint,  p.  235. 

Affirmed  in  Abadie  v.  Carrillo,  32  Cal.  176.    Cited  in  Gregory  v.  Cla- 
brougb's  Kxrs.,    129   Cal.    478,   holding   allegation   of   promise    to   pay 
on  demand  unnecessar}'   when  implied   by   law;    but   cf.   Conrad   etc. 
Bank  v.  Railway  Co.,  24  Mont.  182,  holding  allegation  of  performance 
at  defendant's  instance  and  request  necessary  on  action  for  services; 
Pavisich  v.  Bean,  48  Cal.  366,  holding  that  a  count  for  work  and  labor 
stated  a  cause  of  action;  De  la  Guerra  v.  Newhall,  65  Cal.  23,  holding 
that  though  plaintiff  alleged  an  express  promise,  he  need  not  prove 
it,  as  "the  law  creates  an  implied  promise  and  a  legal  liability;"  Clay 
V.  Carroll,  67   Oal.  21,  holding  an  answer  and  counterclaim  good  on 
demurrer;  Landis  y.  Morrissey,  69  Cal.  87,  holding  that  under  denial 
of  a  promise  defendant  may  prove  that  credit  given  by  plaintiff  had 
not  expired;  and  in  Shade  y.  Sisson  Co.,  116  Cal.  367,  368,  holding  that 
a  special  demurrer  would  lie  to  a  complaint  for  wages,  for  failure  to 
show  whether  the  contract  was  express  or  implied.    Cited  in  Campbell 
V.  Shiland,  14  Colo.  492,  holding  a  count  in  assumpsit  sufficient  under 
the  code.    Affirmed  in  Kansas  City  Bank  v.  Landis,  34  Mo.  App.  410,  and 
Bosta  V.  Wardall,  3  S.  Dak.  146;  60  Am.  Rep.  407.    Cited  in  Rosina  v. 
Trowbridge,  20  Nev.  118,  as  to  alleging  the  value  of  services,  and  the 
point  not  decided,  because  exceptions  were  not  properly  taken;  also  in 
Ankeny  y.  Clark,  1  Wash.  St.  664,  holding  that  in  suing  to  recover  money 
paid  on  a  rescinded  contract,  plaintiff  should  not  rely  on  the  contract, 
bat  on  the  obligation  to  repay  the  money;  and  in  notes  oa  this  point  in 
57  Am.  Dec.  645,  and  47  Am.  St.  Rep.  675. 

Admission  by  Silence. — ^A  party  to  a  suit  is  not  bonud  ^y  or  held  to 
sdmit  as  true  every  statement  made  by  his  witnesses  during  the  trial  of 
a  cause,  because  he  does  not  deny  or  contradict  them  at  the  time,  p. 
237. 

Cited  in  Porter  v.  Elizalde,  126  Cal.  209,  holding  no  estoppel  established 
onder  facts  stated;  Ball  v.  Independence,  41  Mo.  App.  479,  holding  it 
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error  to  exclude  eridence  of  a  conyersation  in  which  a  failure  to  con- 
tradict might  have  been  deemed  an  admission;'  also  in  Blackwell  0>.  ▼• 
McElwee,  96  N.  C.  75,  holding  that  failure  to  contradict  a  witness  at 
an  examination  before  a  commissioner  could  not  be  evidence  of  an 
admission  in  another  suit. 

Admission  by  Attorney  in  one  suit  is  not  evidence  in  another  against 
the  same  client,  p.  238. 

Affirmed  in  Nichols  v.  Jones,  32  Mo.  App.  664.  Cited  in  Board  ▼• 
Sutliff,  97  Fed.  282,  extending  rule  to  assignee  of  such  client. 

Parties  as  Witnesses.— See  note  to  14  Am.  St.  Rep.  697. 

22  Cal.  240-261.    MILLS  v.  BARNEY. 

Complaint  may  contain  two  causes  of  action,  p.  247. 

Cited  in  Purcell  v.  St.  Paul  Co.,  5  N.  Dak.  106,  holding  that  plaintiff 
may  recover  on  either  of  two  causes  of  action,  unless  he  is  compelled, 
on  defendant's  motion,  to  elect  on  which  he  will  rely. 

Certificate  of  Deposit  stands  on  the  same  footing  as  a  promissory 
note  with  regard  to  indorsement  and  guaranty,  p.  248. 

Affirmed  in  McCully  v.  Cooper,  114  Cal.  262;  55  Am.  St.  Rep.  69.  Cited 
in  notes  to  42  Am.  Dec.  577,  60  Am.  Dec.  581,  70  Am.  Dec.  675,  on  this 
point,  note  to  Hillsinger  v.  Bank,  75  Am.  St.  Rep.  54. 

Surplusage  in  evidence  is  no  ground  for  new  trial,  p.  250. 
Cited  in  note  to  66  Am.  Dec.  717. 

22  Cal.  251-254.    HARPER  v.  RICHARDSON. 

Road.— Landowner  who  fails  to  pursue  the  statutory  remedy  for  dam- 
ages for  taking  his  land  for  a  road,  is  deemed  to  have  waived  his  claim, 
p.  254. 

Cited  in  Creanor  v.  Nelson,  23  Cal.  467,  where  an  injunction  against 
opening  a  road  was  refused,  it  appearing  that  the  landowner  had  been 
tendered  the  sum  awarded  him  after  statutory  proceedings,  and  had  re- 
fused to  receive  it;  also  in  Lincoln  v.  Colusa  Co.,  28  Cal.  667,  holding 
that  a  complaint  for  damages  for  opening  a  road,  failing  to  state  that  an 
effort  had  been  made  to  agree  on  the  amount  with  the  supervisors,  con- 
tained no  cause  of  action;  Midland  Co.  v.  Smith,  125  Ind.  512,  holding 
that  an  owner  who  consents  to  appropriation  of  his  land  by  a  railway 
company  is  not  thereby  precluded  from  seasonably  instituting  proceed- 
ings for  assessment  of  damages;  and  in  Smith  v.  Tripp,  14  R.  L  114, 
holding  that  in  suing  for  damages  for  condemnation  of  land  for  water 
works,  the  statute  must  be  strictly  followed. 

22  Cal.  255-263.    KIDD  V.  TEEPLE. 

Mortgagee  is  not  entitled  to  possession  except  as  the  result  of  a  fore- 
closure and  sale,  p.  262. 
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Aifirmed  in  Witherell  v.  Wiberg,  4  Sawy.  236.  Cited  in  notes  on  this 
point  in  70  Am.  Dec.  675,  and  76  Am.  Dec.  488. 

Sridenoe  admitted  held  immaterial,  p.  262. 
Cited  in  note  to  66  Am.  Dec.  717. 

Erroneous  Condnsion  of  Law  will  not  cause  a  reversal  of  jndgment, 
if  the  respondents  can  show,  or  if  this  court  perceives,  that  on  the 
findings  the  decree  was  correct,  p.  263. 

Affirmed  in  Spencer  v.  Duncan,  107  Cal.  427. 

22  Cal.  263-266.     ASKSW  v.  SBBSRTS. 

Penalty,  for  sale  by  sheriff  of  property  without  the  statutory  notice, 
cannot  be  claimed  where  the  buyer  failed  to  pay  his  bid  and  the  prop- 
erty was  resold  with  the  proper  formalities,  p.  264. 

(Sted  in  Winchester  v.  Howard,  136  OaL  450,  applying  rule  to  proceed- 
ing under  constitution,  article  12,  section  3;  Kelley  v.  Desmond,  63  Cal. 
518,  holding  that  under  section  603  of  the  Code  of  Civil  Procedure  a  pur- 
chaser at  execution  sale  cannot  claim  the  penalty,  ''for  he  has  obtained 
what  he  bought";  Savings  &  Loan  Society  v.  McKoon,  120  Cal.  179,  hold- 
ing that  section  299  of  the  Civil  Code,  requiring  a  corporation  to  file 
its  articles  in  every  county  where  it  holds  any  property,  before  bringing 
or  defending  a  suit  there,  does  not  apply  to  a  suit  to  foreclose  a  mort- 
gage; and  in  notes  on  this  point  in  13  Am.  Dec.  287,  and  46  Am.  Dec. 
514. 

22  CaL  266-279.    HALLECK  v.  MOSS. 

Probate  Proceedings,  if  defective  or  irregular,  can  only  be  attacked 
by  a  direct  action  brought  for  that  purpose,  and  cannot  be  impeached 
in  any  collateral  suit,  p.  276. 

Affirmed  in  Goldtree  v.  McAHster,  86  CaL  102,  as  to  probating  of  a 
foreign  wilL  Cited  in  Crall  v.  Poso  District,  87  CaL  148,  holding  that 
notice  by  publication  is  sufficient  under  the  ''Wright  Irrigation  Act." 
Affirmed  in  Burris  v.  Kennedy,  108  Cal.  338,  as  to  sale  of  real  estate. 
GHed  in  note  to  70  Am.  Dec.  710,  on  probate  sales. 

Probate  Sale. — Order  for  is  mandatory  on  representatives,  p.  276. 

Cited  in  Estate  of  Freud,  184  Cal.  337,  noted  under  Sprigg's  Estate,  20 
OsL12L 

Agreement  to  Indemnify  held  not  to  be  a  contract  of  guaranty  or 
Borety,  and  demand  and  notice  before  suit  not  necessary,  p.  278. 

Distinguished  in  Pierce  v.  Whiting,  63  Cal.  543,  holding  that  sureties 
on  an  undertaking  for  release  of  attachment  are  entitled  to  a  demand 
before  suit,  and  saying,  "The  difference  between  that  case  and  the  case 
in  hand  lies  in  the  fact  that  in  that  there  was  a  duty  to  pay  and  no 
tetual  demand  was  necessary.    The  bringing  of  the  suit  was  sufficient. 
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In  this  the  promise  to  pay  a  collateral  sum  on  demand  was  in  the  natnrs 
of  a  penalty,  and  not  as  a  precedent  duty,  and  therefore  a  demand  was 
necessary  before  action  brought";  Oswald  y.  Moran,  8  N.  Dak.  114,  hold- 
ing demand  necessary  prerequisite  to  action  for  return  of  moneys  paid 
on  illegal  liquor  sales. 

22  Cal.  283-289.    ADAMS  V.  ENOWLTON. 

Community  Property  is  liable  for  the  husband's  debts;  and  the  burden 
of  proof  is  on  the  wife  to  show  that  property  deeded  to  her  after  mar- 
riage is  her  separate  property,  p.  288. 

Affirmed  in  Tibbets  y.  Fore,  70  Cal.  245.  Cited  in  Charanlean  v. 
Woffenden,  1  Ariz.  273,  holding  that  the  presumption,  that  all  property 
acquired  after  marriage  is  community  property,  is  too  general,  and  that 
the  matter  should  be  governed  by  the  facts  of  each  case;  and  in  notes 
on  this  point  in  57  Am.  Dec.  196;  70  Am.  Dec.  691;  73  Am.  Dec.  543; 
86  Am.  Dec.  637,  638;  96  Am.  Dec.  423. 

Sole  Trader. — ^The  statute  must  be  substantially  complied  with,  at 
to  the  statements  in  the  declaration  of  intention,  p.  289. 

Affirmed  in  Manton  v.  Tyler,  4  Mont.  367. 

22  CaL  293-330.    COHEN  v.  WRIGHT. 

Attorney  at  Law  is  not  an  "officer"  vrithin  the  meaning  of  the  con- 
stitutional provision  as  to  the  taking  of  official  oaths;  and  the  act  of 
1863,  requiring  all  attorneys  to  file  an  affidavit  of  allegiance,  is  consti- 
tutional, pp.  307-324. 

Affirmed  in  Ex  parte  Yale,  24  Cal.  243,  244;  85  Am.  Dec.  63.  64:  Brad- 
ley V.  Clark,  133  Cal.  201,  holding  void  a  statute  imposing  oath  (purity 
of  elections  act  of  1893) ;  State  v.  Webster,  150  Ind.  618,  sustaining  act 
as  to  practice  of  medicine;  Ex  parte  Law,  35  Ga.  288,  292,  306,  313,  hold- 
ing that  an  attorney,  who  had  received  a  full  pardon  after  the  war,  was 
not  requirea  to  take  the  oath;  also  in  Ex  parte*  Hunter,  2  W.  Va.  180, 
holding  that  the  pardon  of  an  attorney  did  not  relieve  him  from  the 
duty  of  taking  the  oath;  Kicker's  Petition,  66  N.  H.  212.  247,  holding 
that  a  woman  may  be  an  attorney;  People  v.  Phippin,  70  Mich.  19,  hold- 
ing a  statute  to  regulate  the  practice  of  medicine  constitutional;  and  to 
same  effect  in  State  v.  Dent,  25  W.  Va.  11.  Cited  in  notes  to  36  Am. 
Dec.  704,  on  retrospective  laws;  40  Am.  Dec.  281;  53  Am.  Dec.  337;  55 
Am.  Dec.  506;  62  Am.  Dec.  167,  on  due  process  of  law;  43  Am.  Dec.  749, 
on  public  officers ;  52  Am.  Dec.  703,  on  vested  rights ;  and  to  95  Am.  Dec 
334,  335,  337;  2  Am.  St.  Rep.  852,  859;  45  Am.  St.  Rep.  77,  on  disbarment. 

General  Citations. — Soltzman  v.  Sunset  Telephone  etc.  Co.,  125  CaL 
508;  Ex  parte  Law,  Fed.  Cas.  No.  8,126. 

Legislature  may  "exercise  all  powers  not  forbidden  by  the  constitu- 
tion of  the  state,  or  delegated  to  the  general  government,  or  prohibited 
by  the  constitution  of  the  United  States,"  p.  308. 
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Cited  in  California  Co.  v.  Alta  Co.,  22  Cal.  421,  holding  a  statute  grant- 
ing an  exclusive  franchise  to  a  telegraph  company  to  be  oonstitutionaL 

22  Cal.  330-336.    DAXTBENSPECE  v.  PLATT. 

Possession  by  Vendor  of  the  premises  sold,  after  the  sale,  is  construc- 
tive notice  to  a  later  vendee,  p.  335. 

Affirmed  in  Turman  v.  Bell,  54  Ark.  280;  26  Am.  St.  Rep.  40.  Denied 
in  Brophy  Co.  v.  Brophy  Co.,  16  Nev.  Ill,  and  Eylar  v.  Eylar,  60  Tex.  321. 
Cited  in  note  on  this  point  in  73  Am.  Dec.  540. 

22  CaL  336-343;  83  Am.  Dec.  69.    SPENCE  v.  HARVET. 

Public  Policy. — ^Any  contract  by  a  public  officer  which  interferes  with 
the  unbiased  discharge  of  his  duty  to  the  public  in  the  exercise  of  his 
office  is  against  public  policy  and  is  void,  p.  341. 

Cited  in  Williamson  v.  Chicago  Co.,  53  Iowa,  140,  36  Am.  Rep.  211, 
where  a  railway  company  obtained  lots  at  a  nominal  value  on  condition 
of  building  on  them  the  only  station  in  the  town,  and  later  built  another 
station  in  the  town,  and  the  owner  of  the  lots  sued  for  their  value,  held 
that  the  contract  was  against  public  policy;  also  in  Gaston  v.  Drake, 
14  Nev.  181,  33  Am.  Rep.  551,  holding  that  an  agreement  before  election, 
to  divide  the  profits  of  the  office  of  district  attorney,  was  void;  notes 
to  Studley  v.  Ballard,  61  Am.  St.  Rep.  288,  and  Land  etc.  Co.  v.  Mclntyre, 
69  Am.  St.  Rep.  024,  on  general  subject;  and  to  State  v.  Hocker,  63  Am. 
St.  Rep.  188,  on  public  offices. 

22  Cal.  348-356.    PEOPLE  v.  STMONDS. 

Bias  of  Jnror. — An  impression  as  to  the  guilt  or  innocence  of  defend- 
ant is  not  an  "unqualified  opinion"  such  as  is  required  by  the  statute  to 
disqualify  a  juror,  p.  351. 

Cited  in  People  v.  Brown,  59  Cal.  354,  holding  that  a  hypothetical 
opinion,  from  reading  a  newspaper  report  of  the  case,  did  not  disqualify 
a  juror;  and  to  same  effect  in  State  v.  Coleman,  20  S.  C.  450. 

Separation  of  Jury  is  not  ground  for  new  trial,  where  the  accused  suf- 
fered no  injury  from  the  separation,  p.  353. 

Cited  in  Saltzman  v.  Sunset  etc.  Co.,  125  Cal.  508,  noted  under  People 
V.  Backus,  5  Cal.  275;  People  v.  Colmere,  23  Cal.  633,  holding  that  where 
at  the  noon  recess  three  jurors  got  away  before  the  court  gave  the  usual 
admonition,  this  was  not  cause  for  a  new  trial;  People  v.  Hughes,  29 
Oal.  262,  holding  that  where  the  sheriff  told  the  jury  if  they  did  not 
agree  in  five  minutes  they  would  have  to  stay  out  over  night,  it  was  not 
giotrnd  for  new  trial;  People  v.  I^ee  Chuck,  78  Cal.  334,  holding  that  the 
drinking  oi  California  claret  by  the  jury  in  a  capital  case,  while  they 
irere  dining  at  a  restaurant,  and  taking  cognac  in  their  coffee,  was 
^ond  for  a  new  trial;  People  v.  Wheatley,  88  Cal.  119,  holding  that 
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absence  of  a  jnror  for  t[ye  minutes  at  a  watercloset,  after  the  fary  had 
retired,  was  not  a  separation;  People  ▼.  Leary,  105  OaL  494,  holding  that 
use  of  pocket  flasks  of  whiskey  by  ssTeral  of  the  jury  was  not  ground  foi 
new  trial;  Territory  ▼.  Edie,  6  N.  Hex.  567,  holding  that  where  a  jury- 
man left  the  room  and  got  a  deputy  sheriff  to  write  out  a  verdict  iz 
Spanish,  this  was  not  ground  for  a  new  trial,  as  no  harm  was  shown 
to  have  been  done  to  the  defendant  thereby;  and  in  State  v.  Robinson, 
20  W.  Va.  752,  holding  that  where  two  jurors  were  in  a  notel  water- 
closet  without  an  officer  and  talked  with  a  stranger,  this  was  a  separa- 
tion. 

Snrpiiaey  at  introduction  of  witnesses  for  prosecution  whose  names 
were  not  indorsed  on  the  indictment,  must  be  shown  by  affidavit  or 
other  evidence  at  the  time,  and  where  this  is  not  done,  a  new  trial  must 
be  refused,  p.  353. 

Cited  in  People  v.  Jocelyn,  29  CaL  564,  holding  that  as  defendant  did 
not  show  that  the  evidence  of  witnesses  whose  names  were  not  in- 
dorsed on  the  indictment  did  him  any  harm,  there  was  no  error  in  re- 
fusing a  continuance  on  that  ground;  and  in  People  v.  Thiede,  11  Utah, 
276,  holding  that  failure  to  indorse  names  of  witnesses  on  the  indict- 
ment is  waived  by  pleading  to  the  indictment. 

22  CaL  356-358.    GUJEAN  ▼.  C0S6R0VS. 

Complaint  by  a  partnership  should  give  names  of  the  partners,  and  is 
demurrable  for  failure  to  do  it,  p.  357. 

Cited  in  Harrison  ▼.  McCormick,  69  CaL  621,  where  the  wrong  firm 
was  made  defendant  instead  of  another  composed  of  the  same  mem- 
bers and  others,  and  judgment  was  reversed  and  the  pleadings  ordered 
amended.  Cited  in  Boyd  v.  Platner,  5  Mont.  232,  holding  that  where 
suit  was  brought  in  the  firm  name,  demurrer  for  defect  of  parties  should 
have  been  filed. 

Amended  Answer  suspends  the  original,  p.  358. 

Cited  in  Welsh  v.  Bardshar,  137  CaL  155,  applying  rule  to  admissions 
in  original;  Louisville  etc  Co.  v.  House,  104  Tenn.  Ill,  applying  rule  to 
complaints;  Jones  v.  Frost,  28  CaL  246,  holding  that  while  an  amended 
complaint  supersedes  the  original  and  destrops  its  effect  as  a  pleading, 
it  is  not  the  beginning  of  a  new  action;  Collins  v.  Scott,  100  Cal.  454, 
holding  that  an  original  complaint  may  sometimes  be  used  "as  evidence 
of  the  date  at  which  suit  is  brought  and  for  a  few  other  purposes"; 
People  V.  Hunt,  1  Idaho,  436,  holding  that  an  amended  complaint  and  an- 
swer take  the  place  of  the  originals;  and  in  McFadden  v.  Ellsworth  Co., 
6  Nev.  60,  to  sams  effect  as  to  amended  complaint. 

22  OiL  358-361.    POWSLSOIT  v.  POWSLSOIT. 

Cruelty,  as  ground  for  divorce,  is  "any  conduct  sufficiently  aggravated 
to  produce  ill-health  or  bodily  pain,  though  operating  primarily  upoi 
the  mind  only,"  p.  360. 
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Affirmed  in  Waldron  v.  Waldron,  85  Cal.  256,  holding  that  the  final 
test  of  cruelty  ''must  be  its  actual  or  reasonably  apprehended  injurious 

effect  upon  the  body  or  health  of  the  complaining  party The 

grave  remedy  of  divorce  ....  is  not  to  be  administered  on  the  ground 
of  cruel ty,  except  in  conservation  of  life  and  health."  Cited  in  dissent- 
ing opinion  in  same  case,  on  pages  266,  267.  Cited  in  Carpenter  v.  Car- 
penter, 30  Kan.  744,  46  Am.  Rep.  110,  holding  that  the  writing  by  the 
wife  of  anonymous  letters  charging  the  husband  with  Infidelity  was  cru- 
elty; Wagner  v.  Wagner,  36  Minn.  242,  to  the  point  that  a  false  charge 
of  adultery  may  be  cruelty;  Jones  v.  Jones,  62  N.  H.  4C6,  to  the  point 
that  mental  suffering  of  the  husband  caused  by  his  wife  threatening  to 
prosecute  him  for  bigamy,  may  be  cruelty;  Robinson  v.  Robinson,  66 
N.  H.  609,  49  Am.  St.  Rep.  638,  holding  that  where  the  wife  seriously 
injured  the  health  and  endangered  the  reason  of  the  husband  by  Chris- 
tian Science  treatment,  it  was  cruelty;  Miller  v.  Miller,  78  N.  C.  107, 
holding  that  where  the  husband  committed  various  acts  of  adultery  with 
a  servant,  causing  her  pregnancy,  it  was  not  cruelty,  for  it  was  not  al- 
leged that  the  wife's  feelings  were  shocked  to  the  degree  of  endanger- 
ing her  health;  and  in  notes  on  this  point  in  29  Am.  Dec.  675,  677;  73 
Am.  Dec  622,  025,  626,  629;  40  Am.  Rep.  463;  65  Am.  St.  Rep.  80. 

22  CaL  363-373.    HIGH  v.  SHOEMAKER. 

Omission  to  Tax  a  portion  of  the  lands  in  the  state  does  not  render 
the  Revenue  Act  of  1857  void;  because  the  constitutional  provision  that 
taxation  shall  be  equal  and  uniform,  applies  only  to  a  direct  tax  on 
property,  and  the  legislature  may  select  or  exempt  such  property  as  in 
its  discretion  it  may  think  proper,  p.  369. 

Overruled  in  People  v.  McCreery,  34  Cal.  449,  458,  holding  that  the 
legislature  has  no  power  to  exempt  private  property  from  taxation,  but 
the  exemptions  named  in  the  act  of  1857,  as  amended,  do  not  render 
the  whole  Revenue  Act  void,  for  they  can  be  stricken  out.  Cited  in 
Lent  V.  Tillson,  72  Cal.  435,  to  the  point  that  a  tax  deed  under  a  valid 
statute  may  be  a  cloud  on  title,  but  not  if  the  statute  is  void.  Affirmed 
in  Ifississippi  Afills  v.  Cook,  56  Miss.  58,  referring  to  the  overruling  of 
the  principal  case  by  People  v.  McCreery,  and  saying:  "But  we  consider 
the  view  held  in  the  earlier  cases  named  the  sounder  one,  and  certainly 
that  with  which,  if  any,  the  framers  of  our  constitution  were  ac- 
quainted"; and  holding  that  the  legislature  could  select  or  exempt  cer- 
tain property  for  taxation.  Cited  in  Dundee  Co.  v.  School  District,  10 
8a wy.  77,  21  Fed.  Rep.  156,  referring  to  the  overruling  of  the  principal 
case,  and  saying:  "A  court  may  declare  a  clause  in  an  act  invalid  and 
leave  the  act  to  stand  without  it,  if  the  operation  does  not  nullify  or 
render  nugatory  what  remains;  but  it  cannot  put  words  into  an  act 
which  the  legislature  has  omitted— and  presumably  designedly  so — for 
the  purpose  of  making  it  valid.  That  would  be  legislation — making  the 
law  rather  than  declaring  it.  In  other  words,  the  power  to  strike  an 
Notes  Cal.  Rep.— 72 
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unconstitutional  clause  out  of  an  act  is  a  very  different  thing  from  the 
power  to  insert  one  in  an  act  to  make  it  constitutional.  The  one  is  ju' 
dicial,  the  other  legislative." 

Penalty  for  delinquent  tax  "cannot  be  collected  summarily,  but  only, 
if  at  all,  by  due  process  of  law,"  p.  370. 

Cited  in  Los  Angeles  v.  Ballerino,  99  Cal.  596,  holding  that  the  right 
to  collect  the  penalty  is  not  barred  until  the  right  to  collect  the  tax 
is  barred. 

Due  Process  of  Law. — ^The  constitutional  prohibition  against  taking 
private  property  without  due  process  of  law  does  not  apply  to  pro- 
ceedings for  collection  of  taxes,  p.  370. 

Cited  in  Cincinnati  Co.  v.  Commonwealth,  81  Ky.  510,  holding  that  the 
assessment  by  commissioners  of  taxes  on  a  railway  was  not  taking  prop- 
erty without  due  process  of  law;  also  in  Weimer  v.  Bunbury,  30  MidL 
214,  where  Cooley,  J.,  says:  "There  is  nothing  in  these  words,  however, 
that  necessarily  implies  that  due  process  of  law  must  be  judicial  process. 
Much  of  the  process  by  means  of  which  the  government  is  carried  on 
and  the  order  of  society  maintained  is  purely  executive  or  administra- 
tive" (211).  "A  day  in  court  is  a  matter  of  right  in  judicial  proceedings, 
but  administrative  proceedings  rest  upon  different  principles.  The  party 
affected  by  them  may  always  test  their  validity  by  a  suit  instituted  for 
the  purpose,  and  this  is  supposed  to  give  him  ample  protection."  Cited 
to  the  point  that  collection  of  taxes  by  summary  process  is  due  process 
of  law,  in  Sawyer  v.  Dooley,  21  Nev.  394,  and  Werner  v.  Galveston,  72 
Tex.  31 ;  and  in  note,  on  power  to  tax,  in  60  Am.  Dec,  695. 

22  Cal.  373-379;  83  Am.  Dec.  74.    MILLS  v.  TUKET. 

Tax  Title. — The  statute  makes  the  deed  conclusive  evidence  of  title 
except  as  against  actual  frauds  or  prepayment  of  the  taxes,  and  where 
the  sale  is  made  on  a  judgment  regularly  obtained,  the  vendee  is  en- 
titled to  a  writ  of  assistance,  p.  378. 

Cited  in  Rowley  v.  Howard,  23  Cal.  403,  holding  that  where  the  judg- 
ment was  void  for  want  of  jurisdiction,  this  is  a  good  defense  to  a 
suit  in  ejectment  based  on  the  deed.  Cited  in  note  to  51  Am.  Dec  154,  on 
writ  of  assistance;  and  notes  to  89  Am.  Dec  517,  1  Am.  St.  Rep.  637, 
6.  Am.  St.  Rep.  156,  691,  10  Am.  St.  Rep.  384,  24  Am.  St.  Rep.  788,  on  UX 
titles. 

22  Cal.  379-395.    ROBINSON  v.  BIDWELL. 

Statute  containing  some  unconstitutional  provisions  is  not  thereby 
rendered  wholly  void,  unless  the  void  provisions  are  so  connected  with 
the  others  that  vrithout  them  the  substantial  object  of  the  act  camiot 
'be  accomplished,  p.  386. 

Cited  in  French  v.  Teschemaker,  24  CaL  546,  552,  holding  that  a  ttai- 
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ate  authorizing  San  Francisco  to  subscribe  to  the  Central  Pacific  Rail- 
road was  so  entire  that  if  one  section  thereof  was  unconstitutional  the 
whole  law  must  be  pronounced  invalid.  Affirmed  in  People  v.  Nally,  49 
Gsl.  482,  saying:  "It  is  well  settled  that  if  a  provision  which  is  not 
obnozions  to  objection  is  found  even  in  the  same  section  with  another 
which  is  repugnant  to  the  constitution,  the  one  in  itself  valid  and  com- 
plete must  be  sustained,  unless  the  two  are  so  united  as  that  it  must 
be  presumed  that  the  legislature  would  not  have  adopted  the  one  without 
the  other^;  and  to  same  effect  in  Ex  parte  Frazer,  54  Cal.  97.  Cited  in 
People  y.  Parks,  58  Cal.  654,  holding  that  the  Drainage  Act  of  1880  was 
wholly  void;  People  v.  McFadden,  81  Cal.  496, 15  Am.  St.  Rep.  71,  holding 
that  if  a  provision  in  a  statute  could  be  construed  as  a  void  delegation 
of  power,  it  'inight  be  stricken  out  entire  without  affecting  any  other 
portion  of  the  act";  McGowan  v.  McDonald,  111  Cal.  65,  52  Am.  St.  Rep. 
153,  holding  that  a  void  section  of  the  Banking  Act  of  1862,  exempting 
stockholders  from  liability,  could  be  "stricken  out  without  prejudice  to 
the  other  portions  thereof";  and  in  Hale  v.  McGettigan,  114  Cal.  121, 
holding  that  void  portions  of  the  County  Government  Act  might  be  dis- 
regarded without  affecting  the  validity  of  the  act,  saying:  "It  is  never 
to  he  assumed  that  the  legislature  intended  to  enact  an  unconstitutional 
statute,  or  that  it  supposed  that  any  part  of  its  act  was  beyond  its  con- 
stitutional power;  and  if  the  general  scope  of  an  act  is  within  its  power, 
the  act  is  not  to  be  rendered  null  by  reason  of  a  subsi^ary  provision 
which  was  beyond  its  power  to  enact."  Cited  in  Skinner  v.  Gamett  etc. 
Co.,  96  Fed.  738,  construing  constitutional  provision  as  to  title  of  acts; 
State  V.  Brassfield,  67  Mo.  348,  holding  that  the  void  parts  of  a  statute 
could  he  stricken  out  without  affecting  its  validity;  and  to  same  effect 
in  Evans  v.  Job,  8  Nev.  342;  Treasurer  v.  Bank,  47  Ohio  St.  523;  and  in 
note  to  63  Am.  Dec.  519,  on  this  point. 

Legislative  Delegation  of  Power. — ^Whether  voters  of  a  county  would 
have  sanctioned  a  law  if  they  had  understood  its  effect,  is  immaterial, 
because  their  vote  was  not  the  act  of  legislation.  It  is  precisely  because 
this  vote  is  not  itself  the  enactment  of  the  law,  which  relieves  the  act 
from  the  objection  that  the  legislature  cannot  delegate  its  powers  di- 
rectly to  the  voters,  p.  387. 

Affirmed  in  French  v.  Teschemaker,  24  Cal.  555.  Cited  in  People  v. 
Kally,  49  Cal.  481,  holding  that  the  act  of  1874,  submitting  to  the  voters 
of  Siskiyou  county  the  annexation  of  a  part  of  Klamath  county  was  con- 
stitutional, Crockett,  J.,  sayinpr:  "It  is  settled,  I  think,  by  an  overwhelm- 
ing weight  of  authority  in  this  and  many  other  states,  that  in  matters 
of  purely  local  concern  it  is  competent  for  the  legislature  to  enact  that 
a  atatnte  affecting  only  a  particular  locality  shall  take  effect  on  condi- 
tion that  it  is  approved  by  a  vote  of  a  majority  of  the  people  whom  the 
legislature  shall  decide  are  those  who  are  interested  in  the  question" 
(p.  480) ;  and  McKinstry,  J.,  says  in  the  same  case :  "It  is  not  the  cir- 
emnstamoe  that  a  vote  is  made  the  condition  which  vitiates  a  statutes 
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it  is  the  transfer  or  attempted  transfer  to  others  of  the  responsibility 
of  deciding  the  policy,  wisdom  and  justice  of  a  statute"  (p.  484).  Cited 
in  People  v.  McFadden,  81  Cal.  494,  15  Am.  St.  Rep.  70,  holding  that  the 
act  of  1889,  creating  Orange  county,  subject  to  the  approval  of  the 
voters  thereof,  was  constitutional,  ^eing  in  its  nature  and  effect  an 

enabling  act No  doubt  the  legislature  had  the  power  to  create  a 

new  county  without  submitting  the  question  to  a  vote  of  the  people, 
....  but  as  the  burdens  of  the  new  local  government  were  to  be  mainly 
borne  by  the  people  within  the  territory,  it  was  ....  with  propriety  re- 
ferred to  the  voters  for  decision"  (p.  495).  Cited  in  Mayor  v.  Finney, 
54  Ga.  324,  holding  a  statute  constitutional  that  provided  for  revision  of 
a  city  charter,  not  to  take  effect  until  assented  to  by  the  voters  of  the 
city;  also  in  Irvin  v.  Gregory,  86  Ga.  614,  616,  saying:  ''When  the  people 
are  called  in  ....  to  assist  in  the  act  of  legislation,  the  resulting  statu- 
tory  provisions  must  be  tested  by  the  same  rules  as  apply  to  the  enact- 
ments of  the  ordinary  legislative  power,"  and  holding  a  school  law,  voted 
for  by  a  town,  was  not  void  on  acount  of  an  unconstitutional  provision 
therein  that  could  be  disregarded. 

Personal  Liability  of  Stockholders  of  a  corporation  may  be  waived  by 
persons  dealing  with  it,  even  though  founded  on  a  constitutional  pro- 
vision; for  a  party  may  waive  a  constitutional  as  well  as  a  statutory 
provision  made  for  his  benefit,  p.  388. 

Cited  in  Erkins  v.  Ayer,  58  Cal.  314,  holding  that  service  of  a  cross- 
complaint  was  waived  by  defendant;  also  in  Hill  v.  Silvey,  81  Ga.  615, 
holding  that  creditors  of  a  corporation  had  impliedly  waived  their  right 
to  hold  stockholders  personally  liable;  to  same  effect  in  Callanan  v. 
Windsor,  78  Iowa,  197;  Bush  v.  Robinson,  95  Ky.  497;  Young  v.  Erie 
Co.,  65  Mich.  128;  Rickerson  Co.  v.  Farrell  Co.,  76  Fed.  Rep.  561;  State 
etc.  Co.  V.  Turner,  111  Iowa,  674,  675,  holding  assignee  of  creditor  bound 
by  latter's  knowledge  of  dealings  between  stockholder  and  the  corpora- 
tion; note  to  3  Am.  St.  Rep.  848,  on  this  point. 

Tax  in  Aid  of  Railroad,  imposed  on  the  city  and  county  of  Sacra- 
mento by  the  legislature,  to  help  build  the  Central  Pacific  Railway,  is 
constitutional.  The  toad  is  a  public  improvement,  forming  a  portion  of 
a  great  line  of  communication  between  remote  parts  of  the  state,  and 
indeed  of  the  nation,  and  connecting  with  the  city  and  county  of  Sacra- 
mento. We  cannot  undertake  to  say  that  the  city  and  county  of 
Sacramento  are  not  interested  in  its  construction,  p.  395. 

Cited  in  Talcott  v.  Pine  Grove,  1  Flipp.  136,  Fed.  Cas.  No.  13,735, 
sustaining  municipal  aid  statute ;  Hanson  v.  Vernon,  27  Iowa,  81,  in  dis- 
senting opinion,  a  majority  of  the  court  holding  that  taxing  a  town  to 
aid  a  railroad  was  unconstitutional;  Stuart  v.  Supervisors,  30  Iowa,  30, 
1  Am.  Rep.  253,  holding  that  taxing  a  town  to  aid  a  railroad  was  con- 
stitutional; Leavenworth  Co.  v.  Miller,  7  Kan.  506,  12  Am.  Rep.  440, 
holding  that  the  legislature  may  authorize  a  county  to  aid  a  railway; 
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fiarooiut  y.  Good,  39  Tex.  472,  refusing  to  enjoin  a  tax  for  municipal 
aid  to  a  railroad,  after  the  city  has  voted  in  favor  of  it;  and  In  note  to 
60  Am.  Dec.  783,  on  this  point. 

S  G^l.  395.    IN  SS  HOWARD'S  ESTATE. 

Probate  of  WilL — Petition  on  filing  of  will  is  not  necessary  to  give 
eourt  jurisdiction,  p.  397. 

Cited  in  Seery  y.  Murray,  107  Iowa,  388,  ruling  similarly  under  local 
lUtutes. 

22  Cal  398-430.    CALIFORNIA  TELEGRAPH  CO.  v.  ALTA  CO. 

Corporations  cannot  be  created  by  special  act,  but  there  is  nothing 
in  the  language  used  in  the  constitution  which  either  directly  or  im- 
pliedly prohibits  the  legislature  from  directly  granting  to  a  corporation, 
already  in  existence  and  created  under  the  general  laws,  special  priv- 
ileges in  the  nature  of  a  franchise  by  a  Special  Act,  or  prohibiting 
t  corporation  from  purchasing  or  holding  such  franchises  which  may 
have  been  granted  to  others,  p.  425. 

Cited  in  City  v.  Navin,  151  Ind.  154,  as  overruled  by  San  Francisco 
▼.  S.  V.  W.  W.,  48  Cal.  615;  but  cf.  L.  A.  etc.  Co.  v.  City,  88  Fed.  739, 
and  S.  C,  177  U.  S.  572,  574,  575,  construing  contract  made  before  its 
OTemiling.  Distinguished  in  Michigan  etc.  Co.  v.  City,  121  Mich.  508, 
discussing  municipal  franchise  as  to  use  of  streets  by  telephone  com- 
pany.   Overruled  in  San  Francisco  v.  Spring  Valley,  48  Cal.  515-523, 

saying:     "The  decision  is  wholly  unsupported  by   authority 

In  the  annals  of  American  jurisprudence,  that  case,  so  far  as  I  am  ad- 
vised, stands  as  the  sole  exponent  of  the  propositions  which  it  enunci- 
ates" (517).  "No  greater  calamity  could  befall  this  state  than  to  open 
wide  the  door  leading  to  careless  or  corrupt  legislation  in  the  form  of 
special  acts  granting  peculiar  and  onerous  privileges  to  private  cor- 
porations" (523) ;  and  holding  that  the  "Ensign  Act"  of  1858  was  uncon- 
stitutional. In  Omnibus  Co.  v.  Baldwin,  57  Cal.  171-174,  McKinstry,  J., 
criticises  the  principal  case,  the  Spring  Valley  case,  and  the  comments 
of  Circuit  Judge  Sawyer  on  them  in  Southern  Pacific  Co.  v.  Orton,  post, 
saying  it  is  a  mistake  to  assume  that  the  principal  case  decided  "that 
the  legislature  had  power,  by  special  act,  to  confer  upon  a  corporation, 
formed  under  the  general  laws,  corporate  powers  and  privileges  not  ac- 
quired by  other  corporations  formed  under  the  same  general  laws"; 
and  equally  a  mistake  to  say  that  all  the  judges  in  the  Spring  Valley 
case  "did  not  agree  that  the  legislature  had  no  such  power";  and  the 
court  holds  that  a  section  of  a  statute,  exempting  two  street  railway 
eorporations  from  the  operation  of  a  general  law  as  to  laying  tracks,  is 
void.  Approved  in  Southern  Pacific  Co.  v.  Orton,  6  Sawy.  191,  193,  32 
Fed.  Rep.  475  to  478,  holding  that  a  statute  did  not  create  a  new  cor- 
poration, but  dealt  with  an  old  one,  and  that  the  rule  of  the  principal 
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case  was  preferable  to  that  of  the  Spring  Valley  case  which  overruled 
it,  being  also  sustained  by  Wallace  v.  Loomis,  97  U.  S.  154,  which  held 
that  an  Alabama  statute,  changing  the  name  of  a  corporation  and  giY* 
ing  it  the  right  to  hold  more  property,  was  constitutional.  Cited  in 
Ames  v.  Lake  Superior  Co.,  21  Minn.  259,  holding,  on  reargument,  that 
a  statute  amending  the  charter  of  a  railway  company  and  forming  a 
new  company  was  constitutional,  because  the  new  company  was  vir- 
tually a  continuance  of  the  old  as  to  parties  and  purposes;  also  in 
Davenport  v.  Kleinschmidt,  6  Mont.  532,  holding  that  a  grant  by  a  city 
council  of  a  monopoly  to  a  water  company  was  void,  unless  expressly 
authorized  by  the  legislature;  Matter  of  Union  Ferry  Co.,  98  N.  Y.  152, 
holding  a  statute,  authorizing  a  ferry  company  to  acquire  the  right  to 
slips  by  eminent  domain,  to  be  constitutional;  and  in  note  to  65  Am. 
Dec.  543,  on  feanchises. 

intra  Vires. — ^As  to  a  purchase  by  a  corporation  of  property  it  had  no 
right  to  acquire  all  that  can  be  said  is  that  it  has  exceeded  its'  powers, 
and  may  be  deprived  of  the  property  by  a  judgment  of  forfeiture. 
The  question  is  one  which  the  state  alone  can  raise,  p.  429. 

Affirmed  in  Southern  Pacific  Co.  v.  Orton,  6  8awy.  182;  32  Fed.  Rep. 
471.  Cited  in  Water  etc.  Co.  v.  Tenney,  24  Colo.  355,  noted  under  Mining 
Co.  V.  Clarkin,  14  Cal.  544;  Butte  Co.  v.  Cobban,  13  Mont.  361,  holding 
that  a  deed  by  a  corporation  of  a  mining  claim  cannot  be  questioned  by 
the  grantee  on  the  ground  that  the  corporation  had  no  right  under  its 
charter  to  bold  mining  property;  Matter  of  McGraw,  111  N.  Y.  103,  hold- 
ing that  heirs  of  a  testator  could  question  his  bequest  to  a  university, 
where  the  university  had  already  as  much  property  as  its  charter  allow- 
ed, and  that  the  bequest  was  void,  in  spite  of  the  fact  that  the  limitation 
as  to  amount  of  property  had  been  removed  after  the  testator's  death; 
Tarpey  v.  Deseret  Salt  Co.,  5  Utah,  562,  holding  that  where  plaintiff  in 
ejectment  claimed  through  foreign  corporations,  it  was  not  necessary 
to  show  that  these  corporations  could  hold  land,  but  it  was  enough  to 
produce  their  articles  of  incorporation,  and  saying:  "Transfers  of  prop- 
erty to  and  transfers  by  corporations  that  have  no  such  right  or  author- 
ity by  law,  are  not  void,  they  are  only  voidable  at  the  instance  of  the 
government  in  a  direct  proceeding  for  that  purpose";  and  in  Detroit  v. 
Detroit  Co.,  56  Fed.  Rep.  907,  in  dissenting  opinion  of  the  district  judge, 
the  circuit  judge  holding  that  a  city  council  could  not  by  an  ordinance 
extend  the  rights  of  a  street  railway  under  its  franchise. 

22  Cal.  430-433;  83  Am.  Dec.  76.    PORTER  v.  LISCOH 

Judgments  may  be  Set  off  against  each  other,  and  an  assignee  of  a 
judgment  takes  it  subject  to  this  right,  p.  433. 

Cited  in  Coonan  v.  Lowenthal,  147  Cal.  221,  222,  upholding  right  of 
superior  court  to  entertain  motion  to  set  off  one  judgment  rendered 
therein  against  another  pro  tanto  between  same. parties;  Haskins  v.  Jov 
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dan,  123  C^L  160,  161,  noted  under  McGabe  v.  Gray,  20  Cal.  515;  note  to 
Ghilstrom  v.  Eppinger,  78  Am.  St.  Rep.  53,  on  assignment  of  judgment; 
notes  on  this  point  in  40  Am.  Dec.  298;  04  Am.  Dec.  651;  100  Am.  Dec. 
63. 

22  Gal.  434-444.    SPRING  VALLEY  y.  SAN  FRANCISCO. 

Fonner  Statute  held  to  be  incorporated  in  a  later,  so  far  as  referred  to 
therein,  p.  439. 

Cited  in  Ramish  ▼.  Hartwell,  126  Cal.  447,  discussing  effect  of  repeal  of 
statute  so  adopted;  Kirk  v.  Rhoads,  46  Cal.  402,  holding  that  the  pro- 
visions of  whatever  general  election  laws  were  in  force  at  the  time  of 
a  municipal  election  were  intended  to  be  applicable  thereto;  also  in 
People  v.  Clunie,  70  Cal.  505,  506,  holding  that  part  of  a  statute  relating 
to  taxes  became  incorporated  in  a  city  charter,  notwithstanding  the  re- 
peal of  the  rest  of  the  statute;  Nunes  v.  Wellisch,  12  Bush.  (Ky.),  367, 
holding  a  former  statute  incorporated  in  a  later;  and  to  same  effect 
in  Quinlan  v.  Houston  Co.,  89  Tex.  371,  372. 

Existence  of  a  Coxporation  is  proved  by  its  articles  of  incorporation, 
executed  and  filed  in  accordance  with  the  statute.  A  strict  literal  com- 
pliance with  all  the  requirements  of  the  statute  is  not  essential,  and  the 
proceedings  will  not  be  held  invalid  for  slight  defects  or  omissions, 
p.  440. 

Cited  in  People  ▼.  Frank,  28  Cal.  519,  holding  that  whether  a  corpora- 
tion, on  whom  a  draft  was  forged,  was  de  jure  was  not  an  issue,  if  it 
was  acting  as  such;  Oroville  Co.  v.  Plumas  Co.,  37  Cal.  361,  holding  that 
in  a  suit  by  a  corporation  it  must  be  alleged  that  plaintiff  is  a  corpora- 
tion, and  defendant  may  deny  it;  the  due  incorporation  cannot  be  in- 
quired into  collaterally  when  the  plaintiff  claims  in  good  faith  to  be  a 
corporation  and  is  doing  business  as  such.  Affirmed  in  People  v.  Stock- 
ton Co.,  45  Cal.  313,  and  State  v.  Pocatello,  2  Idaho,  913.  Cited  in  Jack- 
ion  T.  Mining  Co.,  21  Utah,  12,  noted  under  Mining  Co.  ▼.  Woodbury,  14 
CrL  425;  Gilkey  v.  Town,  105  Wis.  46,  holding  town  de  facto  established 
under  facts  stated;  State  y.  Inhabitants,  3  Idaho,  179,  upholding  town 
ioeorporation  where  county  commissioners,  in  order  of  incorporation, 
failed  to  designate  metes  and  bounds  of  town  but  referred  to  petition; 
KiUer  v.  Ferris  District,  85  Fed.  Rep.  698,  holding  that  if  the  state  has 
not  questioned  the  existence  of  a  corporation  in  a  direct  proceeding,  it 
ctnnot  be  questioned  collaterally;  and  in  notes  on  this  point  in  19  Am. 
Dec.  67,  and  73  Am.  Dec.  661. 

Corporation. — ^Defects  in  organization  cannot  be  attacked  collaterally, 
P.44L 

ated  in  Gal.  etc  Assn.  ▼.  Stelling,  141  Gal.  720,  on  point  that  party 
eontrscting  with  corporation  cannot  attack  its  legality. 

Franchise,  granted  to  "E.  and  associates,"  was  vested  in  them  by 
operation  of  law  when  they  incorporated,  and  no  assignment  was  nec- 
iry,  p.  442. 
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Cited  in  San  Francisco  v.  Spring  Valley  etc.  Co.,  48  Cal.  520,  as  holding 
that  the  grant  was  directly  to  the  corporation;  which  was  unconstitu- 
tional. Cited  in  Budd  v.  Multonomah  Co.,  15  Oreg.  412,  where  the  court 
was  "inclined  to  think"  that  where  a  franchise  was  granted  to  '^'B.  and 
associates,"  the  act  of  association  was  all  that  was  necessary  to  point 
out  the  grantee. 

Condemnation  Proceedings. — The  commissioners  are  merely  to  ascer- 
tain and  report  the  compensation  to  which  the  owners  of  each  par- 
ticular tract  of  land  are  entitled;  it  is  no  part  of  their  duties  to  hear 
evidence  and  determine  the  right,  title,  and  interest  of  each  claimant 
of  the  several  tracts  of  land,  whether  such  claims  are  conflicting  or 
not,  p.  443. 

Affirmed  in  San  Francisco  Co.  y.  Mahoney,  29  Cal.  118,  and  Chicago 
Co.  V.  Chamberlain,  84  111.  345.  Cited  in  City  v.  Pomeroy,  124  Cal.  612, 
noted  under  Sacramento  etc.  Co.  y.  MolTatt,  7  Cal.  577.  Referred  to  in 
dissenting  opinion  in  Appeal  of  Houghton,  42  Cal.  68,  as  an  example  of 
where  an  appeal  was  allowed  by  statute  in  a  special  case,  a  majority  of 
the  court  holding  there  was  no  appeal  from  the  judgment  of  a  county 
court  in  proceedings  on  modifying  street  grades  in  San  Francisco. 

General  Citations. — Canton  City  etc.  Ry.  Co.  v.  Denver  etc.  Ry.  Co., 

Fed.  Cas.  No.  2387;  Los  Angeles  v.  Los  Angeles  City  Water  Co.,  177  U. 
8.  574. 

22  CaL  444-456.    ROGERS  v.  SOGGa 

Miners  have  no  right  to  cut  wood  on  public  lands  in  possession  of  a 
prior  contract,  p.  456. 

Cited  in  notes  on  mining  in  63  Am.  Dec.  96,  97,  116,  and  91  Am.  Dee. 
694. 

22  Cal.  456.    SLSEPER  v.  KSLLT. 

Appeal  does  not  lie  from  nonsuit  granted  on  appellant's  motion,  p. 
456. 

Cited  in  Mecham  v.  McKay,  37  Cal.  158,  holding  that  while  there  is  no 
appeal  from  judgments  or  orders  entered  by  consent,  yet  where  a  motion 
for  new  trial  is  denied  pro  forma,  to  hasten  an  appeal,  with  no  intent  of 
aband^oning  the  motion,  it  is  appealable;  San  Francisco  v.  Real  Estate, 
42  Cal.  518,  holding  that  where  a  judgment  in  a  street  assessment  matter 
was  entered  in  the  absence  of  opposing  counsel,  there  being  no  inference 
that  he  assented,  it  was  appealable;  and  in  Central  Pacific  Co.  v.  Creed, 
70  Cal.  499,  holding  that  a  plaintiff  in  whose  favor  a  judgment  is  rend- 
ered cannot  appeal  from  it  on  account  of  defects  in  proceedings;  Scho- 
field  V.  American  etc.  Co.,  9  N.  Mex.  493,  applying  rule  to  appeal  taken  in 
auxiliary  attachment  proceedings  after  dismissal  of  main  case;  Allard 
V.  Smith,  97  Wis.  636,  noted  under  Imley  v.  Beard,  6  Cal.  666;  Schulte 
T.  Kelly,  124  Mich.  334. 
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22  Oil.  457-463;  83  Am.  Dec.  78.    KELLER  v.  HICKS. 

Couity  Warrants  are  not  negotiable  paper,  p.  462. 

Aliirmed  in  People  v.  Gray,  23  Cal.  126,  holding  that  a  warrant  must 
be  indorsed  by  the  payee  in  order  to  be  payable  to  another.  Cited  in 
bhakespear  v.  Smith,  77  Cal.  640,  11  Am.  St.  Rep.  329,  holding  that  a 
yoid  order  of  school  trustees  is  not  negotiable  in  the  sense  that  an  in- 
nocent holder  for  value  is  protected;  and  in  note  on  this  point  in  87  Am. 
Dec.  441. 

Failure  of  Consideration,  in  sale  of  warrants,  gives  the  buyer  an  equit- 
able claim  to  return  of  the  purchase  price,  p.  463. 

Cited  in  dissenting  opinion  in  Sutro  v.  Rhodes,  92  Cal.  128,  a  majority 
of  the  court  holding  that  a  buyer  of  county  bonds,  void  for  overissue, 
oould  not  recover  the  price,  as  the  rule  of  caveat  emptor  governed. 

Husband  must  be  a  party  in  a  suit  for  wife's  antenuptial  debt,  p. 
462. 
Cited  in  note  on  this  point  in  98  Am.  Dec.  691. 

22  Gal.  463-466.    REED  v.  CALDERWOOD. 

Parties. — Plaintiff  may  dismiss  as  to  some  defendants  and  proceed 
against  the  others,  p.  465. 

Affirmed  in  People  v.  Evans,  29  Cal.  436. 

22  Cal.  465-468.    WRATTEN  v.  WILSON. 

Certiorari  held  improperly  issued  by  district  court  to  eonnty  court, 
the  affidavit  for  it  being  insufficient  in  failing  to  allege  the  amounts  of 
the  judgments  rendered,  p.  468. 

Cited  in  Spring  Valley  etc.  Co.  v.  Bryant,  52  Cal.  135,  holding  that 
the  writ  does  not  lie  to  review  the  action  of  a  board  of  supervisors  in 
paasiiig  an  ordinance. 

22  Oal.  468-471.     GLUCKAUF  v.  REED. 

Abandonment  by  plaintifTs  grantor,  of  the  land  sued  for,  will  defeat 
an  action  of  ejectment,  p.  470. 

Cited  in  Dyson  v.  Bradshaw,  23  Cal.  536,  holding  that  defendant  in 
ejectment  may  show  that  plaintiff  has  divested  himself  of  his  title  by 
deed;  and  in  notes  to  40  Am.  Dec.  467,  and  87  Am.  Dec.  133. 

Estoppel— Failure  to  assert  title  will  not  debar  a  party  from  as- 
serting an  after-acquired  title,  p.  470. 

Cited  in  State  v.  Torinus,  28  Minn.  181,  holding  that  a  decree  that 
plaintiff  has  no  title  is  no  bai  to  a  later  suit  by  him  after  acquiring 

title. 
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22  Cal.  471-473.    KELLER  v.  SUTRICK. 

Referee's  Report  is  not  invalidated  by  failure  to  file  it  within  the 
statutory  time,  p.  473. 

Affirmed  in  Dietrichs  v.  Lincoln  Co.,  13  Neb.  46.    Cited  in  Emerson 
y.  Bigler,  21  Mont.  203,  construing  similar  local  statutes. 

22  Cal.  473-478.    URIDDIS  v.  MORRILLL. 

Article  Third  of  the  Constitution  cannot  be  construed  to  prohibit 
the  mayor  of  a  city  being  also  a  justice  of  the  peace,  p.  478. 

Cited  in  People  v.  Provines,  34  CaL    529-531,    538,    holding    that    n, 
police  judge  may   also  be   a  police  commissioner,   and  saying:    *'Our 
conclusion  is  that  there  is  nothing  in  the  third  article  of  the  consti- 
tution which  prohibits  a  judicial  officer  from  exercising  functions  not 
in  their  nature  judicial,  if  they  do  not  belong  to  either  the  legislative 
or  executive  departments,  as  they  are  defined  and  limited  in  the  con- 
stitution itself,  as  interpreted  by  us."    Cited  in  Barton  v.  Kalloch,  56 
Cal.  106,  holding  that  the  new  constitution  did  not  change  the  time 
for  election  of  municipal  officers  of  San  Francisco;    People  v.  Henry, 
62  Cal.  557,  holding  that  a  police  judge  is  a  municipal  officer;    and  in 
In  re  Guerrero,  69  Cal.  100,  holding  that  the  new  constitution  did  not 
prohibit  the   mayor  of  a  city  from  being  also  a  member  of  the  city 
council  and  judge  of  the  city  court.    Cited  in  Attorney  General  v.  Con- 
nors, 27  Fla.  337,  holding  a  statute  constitutional  that  imposed  on  the 
sherifif  of  the  county  the  duties  formerly  performed  by  the  city  mar- 
shal;    Terre   Haute  v.   Evansville   Co.,   149   Ind.   183,  holding  that  a 
statute  giving  circuit  judges  power  to  appoint  city  commissioners  for 
condemnation  of  lands  was  not  unconstitutional;    and  in  note  on  this 
point  in  63  Am.  Dec.  520. 

Officers. — Mayor  of  city  may  be  a  justice  of  peace  also,  p.  478. 

Cited  in  Attorney  General  v.  Common  Council,  112  "Mloh  160,  as  be- 
ing followed  by  People  v.  Provines,  34  CaL  541. 

22  Cal.  479-380.    JOHNSON  v.  WIDE  WEST  CO. 

Injunction  will  be  dissolved  where  the  answer  denies  the  material 
allegations  of  the  complaint,  unless  the  complaint  is  supported  by 
affidavits,  p.  480. 

Affirmed  in  Real  Co.  v.  Pond  Co.,  23  CaL  84. 

22  CaL  484-492.    KITTLE  v.  PFEIFFER. 

Dedication  of  streets  having  been  accomplished  by  a  deed  and 
mortgage,  the  dedicator  has  no  right  to  erect  a  building  on  them,  p. 
490. 

Cited  in  Stone  v.  Brooks,  35  Cal.  501,  holding  that  "the  act  of  lay- 
ing out  a  tract  of  land,  whether  large  or  small,  into  lots  purporting  to 
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bound  on  streets,  and  selling  the  lots  to  others  as  bounding  on  streets, 
without  any  limitation,  is  in  itself  an  act  of  dedication";  also  to  same 
effect  in  San  Leandro  v.  Le  Breton,  72  Cal.  175;  Eureka  v.  Armstrong, 
83  GaL  624,  holding  that  where  a  boundary  in  a  deed  was  to  a  certain 
street  and  along  it,  it  operated  as  an  offer  to  dedicate  the  whole  block; 
Gormley  v.  Clark,  134  U.  S.  350,  holding  that  where  a  tract  was  laid 
out  in  lots  and  streets,  buyers  of  lots  were  entitled  to  a  right  of 
way  in  the  streets;  to  same  effect  in  Winter  v.  Payne,  33  Fla.  478; 
London  etc.  Bank  v.  City,  90  Fed.  699,  61  U.  S.  App.  236,  holding  ded- 
ication of  street  shown  under  facts  stated.  Distinguished  in  United 
States  T.  Case  Library,  98  Fed.  513,  holding  deed  to  convey  fee  to  city 
and  not  a  mere  easement;  notes  on  this  point  in  23  Am.  Dec  230; 
27  Am.  Dec  258;  31  Am.  Dec.  188. 

Boundary  running  to  a  street  carries  the  line  to  the  center  of  the 
street,  p.  491. 

AfSrmed  in  Weyl  ▼.  Sonoma  Co.,  69  Cal.  206. 

22  CaL  492-496.    WEIL  ▼.  PAUL. 

Statement  on  Appeal,  stipulated  as  such  by  parties,  is  rendered  yalid 
by  the  stipulation,  though  failing  to  contain  some  of  the  statutory 
requirements,  p.  493. 

Affirmed  in  Godchaux  t.  Mulford,  26  Cal.  320;  85  Am.  Dec.  179. 

Instruction,  stating  what  a  witness  testified,  need  not  be  given  as  the 
"jury  are  the  proper  judges  of  what  a  witness  has  testified  to,"  p. 
494. 

Cited  in  Hogan  t.  Shuart,  11  Mont.  608,  holding  that  the  court 
properly  instructed  the  jury  that  they  must  judge  of  the  credibility 
of  witnesses. 

22  Gal.  496-504.    COLTON  ▼.  SEAVET. 

Deed  executed  by  only  a  part  of  the  grantors  named  in  it  Is  good 
as  to  those  who  execute  and  deliver  it,  p.  601. 

Affirmed  in  Tustin  v.  Faught,  23  Cal.  239.  Cited  in  Zann  ▼.  Haller, 
71  Ind.  139,  36  Am.  Rep.  195,  holding  that  where  a  wife  signed  a  mort- 
gage by  her  Christian  name  only,  it  was  good.  Affirmed  in  Moore 
V.  Hinnant,  89  N.  C.  458. 

Description  in  a  deed  by  fixed  objects  prevails  over  courses  and 
distances,  p.  502. 

Affirmed  in  Kittle  v.  Pfiffer,  22  Cal.  491,  and  Abbey  ▼.  Mc- 
Pherson,  1  Kan.  App.  182.  Cited  in  dissenting  opinion,  Miller  v.  Gruns- 
v»  141  Cal.  466,  holding  boundary  line  of  another  property  a  monu- 
B»ent  under  this  rule;    note  to  12  Am.  Dec.  70,  on  boundaries. 

Prior  Deed  caimot  be  attacked  by  a  later  grantee  from  the  same 
grantor,  unless  he  is  a  purchaser  for  a  valuable  consideration;    and 
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acknowledgment   of   receipt   of   the   consideration   in   the   later   deed, 
is  not  proof  of  payment,  but  only  an  admission,  p.  503. 

Cited  in  Galland  t.  Jackman,  26  Cal.  87,  85  Am.  Dec.   176,  holding 
that  "after  a  grantor  has  once  parted  with  all  his  interest  in  land  by 
deed  to  one,  he  can  make   no  admission   by  deed  or  otherwise  that 
would  be  binding  on  his  first  grantee  or  those  who  claim  under  him"; 
also  in  Lawton  y.  Gordon,  34  Cal.  38,  91  Am.  Dec.  672,  holding  that  a 
deed,  fraudulent  as  to  creditors,  was  good  between  the  parties,  and  a 
grantee  in  a  later  deed  could  not  attack  the  former,  unless  he  had  no 
notice  of  it;    Parrish  v.  Mahany,  12  S.  Dak.  278,  282,  76  Am.  St.  Rep. 
605,  deciding  that  no  presumption  that  mortgagee  was  bona  fide  pur- 
chaser for  value  without   notice  was  established  under  facts  stated; 
Sillyman  t.  King,  36  Iowa,  213,  holding  that  the  recital  of  payment  of 
consideration  in    a    deed    is    evidence    only   between    the    parties  and 
persons   claiming  through   or   under   them;     Lakin   v.   Sierra    Co.,  25 
Ped.  Rep.  342,  11  Sawy.  239,  holding  that  an  admission  of  pajrment  of 
consideration  is  not  evidence  as  against  the  owner  of  a  prior  equity; 
and  in  note  to  17  Am.  St.  Rep,  290,  on  innocent  purchasers. 

22  Cal.  504-508.    BORLAND  ▼.  O'NEAL. 

Bzemption  from  Ezecntion  must  be  claimed  within  a  reasonable 
time  after  notice  of  levy,  p.  506. 

Affirmed  in  Gavitt  v.  Doub,  23  CaL  82.  Cited  in  note  to  36  Am. 
Deo.  572,  <m  exemptions. 

22  Cal.  508-511.    MOULIN  ▼.  COLUMBBT. 

Presumption  that  services  are  to  paid  what  they  are  reasonably 
worth  may  be  rebutted  by  proof  of  a  special  agreement  or  that  they 
were  to  be  gratuitous',  p.  509. 

Affirmed  in  Lewis  v.  Meginniss,  30  Fla.  428,  and  Kiser  v.  HoUaday, 
29  Greg.  344.  ated  in  Porter  v.  Elizalde,  125  Cal.  207,  holding  no 
obligation  shown  on  part  of  client  to  pay  assistant  employed  by  orig- 
inal attorney. 

Services,  rendered  on  the  understanding  that  pay  for  them  was  to 
be  in  the  employer's  discretion,  cannot  be  made  the  ground  of  an  ac- 
tion, p.  510. 

Affirmed  in  Manning  v.  Dallas,  73  Cal.  422.  Cited  in  Estate  of  Hanson, 
133  Cal.  30,  holding  no  claim  for  compensation  established  under  facts 
stated. 

22  Cal.  511-613.    JOHNS  ▼.  TRICK. 

Sheriff's  Sale. — Statutory  motion  for  judgment  against  a  defaulting 
bidder  need  not  use  the  precise  words  of  the  statute  in  stating  the  loss, 
p.  513. 

Cited  in  note  to  96  Am.  Dec.  266,  on  auctions. 
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22   Cai  513-516.    MOORE  ▼.  TICS. 

Vjectment — ^Defendant  may  confine  himself  to  simply  rebutting  the 
evi  dence  of  the  plaintiff.  He  need  not  show  that  he  has  any  title  what- 
ever. He  has  a  clear  right  to  show  by  any  proper  evidence  that  at  the 
time  of  the  trial  he  has  the  title  or  right  of  possession,  and  this  is 
Buiiicient  to  defeat  the  plaintiff's  action,  pp.  515-516. 

Cited  in  Tustin  t.  Faught,  23  Cal.  242,  to  the  point  that  defendant 
may  show  a  title  acquired  since  beginning  of  the  suit;  Moss  v.  Shear, 
30  CbL  474,  holding  that  after-acquired  title  must  be  set  up  by  a 
supplemental  answer;  Robrecht  v.  Reid,  114  Cal.  361,  holding  that  a 
mortgagor  could  not  set  up,  against  the  foreclosure  deed,  an  outstanding 
title  of  his  assignee  in  bankruptcy;  and  in  Tarpey  t.  Deseret  Co.,  5  Utah, 
214,  to  the  point  that  defendant  need  not  show  title  in  himself,  if  he 
shows  that  plaintiff  has  none. 

22  Cal.  516-519.    STAITWOOD  ▼.  SAGS. 

Probate  Assets. — ^Proceeds  of  sale  of  goods,  consigned  to  decedent 
on  a  del  credere  commission,  are  not  assets  in  the  hands  of  the  ad- 
ministrator, but  belong  to  the  consignor,  p.  518. 

Cited  m  Theller  ▼.  Such,  57  Cal.  461,  holding  that  where  a  sur\'iv- 
ing  partner  dies,  the  partnership  affairs  are  not  part  of  his  estate, 
but  must  be  settled  by  a  court  of  equity. 

Money  Had  and  Received. — ^Action  lies  when  defendant  has  received 
money  of  plaintiff  and  has  refused  to  pay  it  upon  demand,  p.  519. 

Cited  in  Qnimby  ▼.  Lyon,  63  Cal.  395,  holding  it  unnecessary  to  al- 
lege a  demand;  Dashaway  Assn.  v.  Rogers,  79  Cal.  213,  holding  a  com- 
mon-law count  sufficient;  Mumford  ▼.  Wright,  12  Colo.  App.  220, 
holding  action  maintainable  under  facts  stated. 

22  Cal.  519  522.    COWELL  ▼.  WASHBURN. 

Tsz  Deed,  where  the  sale  was  for  taxes  of  a  certain  year,  does  not 
divest  the  lien  for  unpaid  taxes  of  previous  years,  p.  522. 

Cited  in  Thorington  ▼.  Montgomery,  82  Ala.  595,  and  the  point 
not  decided;  and  in  Bellooq  v.  New  Orleans,  31  La.  Ann.  473,  holding 
that  the  sale  does  not  release  the  lien  for  taxes  for  subsequent  years. 
Affirmed  in  Adams  v.  Osgood,  42  Neb.  457,  and  Nashville  ▼.  Cowan, 
10Lea(Tenn.),214. 

22  Cal.  522-524.    MELCHER  ▼.  KXTHLAND. 

Sole  Trader. — ^Note  of  a  sole  trader  raises  the  presumption  that  the 
debt  was  contracted  on  account  of  her  business,  p.  524. 

(Sted  in  Camden  v.  Mullen,  29  Cal.  566,  holding  that  a  sole  trader 
may  give  a  note  and  mortgage  on  purchase  of  land  for  her  business; 
Crawford  v.  Feder,  34  Fla.  402,  holding  that  the  declaration  of  a  sole 
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trader  must  aver  the  statutory  facts;  and  in  Herron  r.  Frost,  9  Mont. 
312,  holding  that  a  note  made  by  a  sole  trader  to  her  husband  was 
void  in  the  hands  of  a  holder  for  value. 

22  Gal.  533-534.    GORDON  ▼.  CLARK. 

Transcript  on  AppeaL — ^Documents  not  made  part  of  the  record  by 
certificate  or  statement  must  be  disregarded,  p.  533. 

Affirmed  in  Everett  v.  Buchanan,  2  Dak.  253,  Howard  v.  Quinn,  2 
Mont.  340,  and  Granite  Go.  v.  Weinstein,  7  Mont.  351. 

AppeaL — ^An  objection  raised  for  the  first  time  on  appeal,  which 
might  have  been  obviated  by  amendment  in  the  lower  court,  disre- 
garded, p.  534. 

Affirmed  in  Schilling  v.  Rominger,  4  Colo.  107. 

22  Gal.  534-537;  83  Am.  Dec.  82.    GRIFFITH  y.  CAVX. 

Ferryman  is  a  common  carier,  p.  535. 

Cited  in  notes  on  common  carriers  in  47  Am.  Dec  053;  63  Am.  Dec 
138;    91  Am.  Dec  66;    4  Am.  St.  Rep.  628. 

22  Gal.  537-538.    JENKINS  T.  CALIFORNIA  STAGE  CO. 

Residence  of  a  Corporation,  with  regard  to  venue  of  an  action,  is 
where  its  principal  office  or  place  of  business  is  established,  p.  538. 

Cited  in    Santa   Rosa   v.   Water   Co.,    138   Cal.  580,   discussing   GaL 
etc.  Go.  V.  S.  P.  R.  R.  Co.,  65  Cal.  395.    Denied  in  California  Southern 
Co.  V.  Southern  Pacific  Co.,  65  Cal.  394,  holding  that  proceedings  for 
condemnation  of  land  must  be  brought  in  the  county  where   the    land 
is  situated;    and  saying  that  the  principal  case  is  not  "a  proper  exposi- 
tion of  the  statute  referred  to  in  it,  nor  do  the  authorities  cited  in  the 
opinion  sustain  the  conclusion  reached."     Distinguished  in  Thomas  v. 
Placerville  Co.,  65  Cal.  601,  602,  saying  that  the  finding  in  the  princi- 
pal case  was  a  dictum,  and  only  applicable  to  a  domestic  corporation, 
not  to  corporations  formed  elsewhere;  and  holding  that  a  suit  against 
a  foreign  corporation  may  be  tried  in  any  county,  subject  to  its  right 
to  move  for  a  change  upon   sufficient  showing.     Approved  in  Cohn  v. 
Central  Pacific  Co.,  71  Cal.  489-491,  holding  that    the    principal    case 
was  not  overruled  by  65  Cal.  394,  the  opinion  in  the  latter  case  being 
a  dictum  on  the  point;   and  that  defendant  was  entitled,  under  sec- 
tion 16,  article  12,  of  the  constitution,  to  a  change  to  the  county  where 
its  principal  place  of  business  was  located.    Affirmed,  Fresno  Bank  v. 
Superior  Court,  83  Cal.  497,  referring  to  the  preceding  cases,  and  hold- 
ing that  a  writ  of  prohibition  does  not  lie  to  prevent  a  court  from 
hearing  a  suit  against  a  corporation  in  a  county  other  than  where  its 
principal  place  of  business  is  located,  for  there  is  a  complete  remedy 
by  motion  for  change  of  venue.    Affirmed  in  Buck  v.  Eureka,  97  Oal. 
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139,  140,  referring  to  an  error  of  citation  in  83  CaL  497,  and  holding 
it  to  be  "settled  law  of  this  state  that  a  domestic  trading  corpora- 
tion resides,  within  the  meaning  of  section  395  of  the  Ck)de  of  Civil 
Procedure,  in  the  county  where  its  principal  place  of  business  is;  and 
if  BO,  a  municipal  corporation  a  fortiori  resides  where  its  territory  is 
■nd  where  all  its  constituents  reside";  also  in  McSherry  v.  Pennsyl- 
vania Co.,  97  Cal.  643.  Cited  in  Creditors  v.  Consumers'  Co.,  98  Cal. 
319,  holding  that  in  a  petition  to  declare  a  corporation  insolvent,  parol 
evidence  of  its  place  of  business  could  be  received,  and  the  county 
where  a  lumber  company'  had  its  mill  was  its  place  of  business,  as  dis- 
tinguished from  its  residence,  which  was  in  the  county  where  it  had 
Its  principal  office;  and  in  Trezevant  v.  Strong  Co.,  102  Cal.  48,  hold- 
ing that  a  corporation  sued  in  the  county  where  the  liability  arose 
had  no  right  to  have  the  venue  changed  to  the  county  of  its  residence. 
Cited  in  Tobin  v.  Chester  Co.,  47  S.  C.  389,  58  Am.  St.  Rep.  891,  holding 
a  railroad  company  to  be  a  resident  of  the  county  or  counties  where 
its  line  is  located  and  where  it  has  a  public  office  and  an  agent.  Af- 
firmed in  Crookston  v.  Centennial  Co.,  13  Utah,  121.  Cited  in  State  v. 
Milwaukee  Co.,  45  Wis.  596,  holding  that  the  fact  that  a  domestic 
corporation  had  its  principal  office  in  another  state  was  sufficient  rea- 
8on  to  forfeit  its  charter;  also  in  Galveston  Co.  v.  Gonzales,  151  U.  S. 
608,  holding  that  a  Texas  corporation,  having  a  railway  in  two  feder- 
al districts  of  the  state,  was  a  resident  of  the  district  where  its  prin- 
cipal office  was;    and  in  note  to  33  Am.  Dec.  399,  on  this  point. 

Change  of  Venue. — ^When  defendant  applies  for  a  change  to  the 
county  where  he  resides,  plaintiff  has  a  right  to  oppose  the  motion  by 
showing  that  the  convenience  of  witnesses  and  the  ends  of  justice 
would  be  promoted  by  refusing  the  change,  p.  538. 

Af5rmed  in  Edwards  v.  Southern  Pacific  Co.,  48  Cal.  461,  holding 
that  the  two  motions  must  be  heard  at  the  same  time.  Distinguished 
m  Cook  ▼.  Pendergast,  61  Cal.  77,  78,  saying  that  in  the  principal 
ease  the  court  overlooked  counsel's  point  that  until  issue  of  fact  was 
joined,  it  was  impossible  to  determine  the  question  of  convenience  of 
witnesses;  and  holding  that  plaintiff  has  no  right  to  a  cross-motion  to 
retain  the  case  for  convenience  of  witnesses  before  filing  of  the  answer, 
for  in  that  case,  ''How  can  the  court  intelligently  determine  that  it 
will  be  for  the  convenience  of  witnesses  to  change  the  place  of  trial?" 
Cited  in  Jones  v.  Swank,  54  Minn.  264,  holding  that  defendant's  mo- 
tion to  change  to  the  county  of  his  residence  may  be  denied  on  the 
ground  of  promoting  convenience  of  witnesses  and  ends  of  justice. 

22  QiL  539-542.     6HIKARDELLI  y.  McDERMOTT. 

Judgment  on  pleadings  improper  where  issue  joined  on  any  single 
material  proposition,  p.  541. 

Approved  in  Norris  ▼.  liUyi  147  Gal.  758,  applying  rule  in  action  to 
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cancel  deed  for  alleged  fraud  where  fraud  denied  in  answer   and  full 
performance  of  oral  contract  alleged  therein. 

Answer,  denying  allegations  of  the  complaint  in  the  conjunctive,  n 
insufficient,  p.  541. 

Cited  in  Landers  t.  Bolton,  26  CaL  418,  where  denial  in  a  replication 
was  held  to  be  an  admission;  note  to  72  Am.  Dec  624. 

Delivery  of  goods  sold,  by  transfw  of  warehouse  order,  held  suffi- 
cient, p.  542. 

Cited  in  note  to  70  Am.  Dee.  797,  on  sales. 

22  CaL  646-549.    CONLIN  ▼.  SEAMEN. 

Street  Superintendent  of  San  Francisco  may  extend  the  time  for 
completing  a  grading  contract,  p.  649. 

Affirmed  in  Houston  ▼.  McKenna,  22  CaL  652;  also  in  Oakland  Co.  t. 
Barstow,  79  CaL  47,  49,  holding  that  the  same  rule  applies  in  Oakland. 

Street  Assessment  must  be  paid  by  the  owner  of  the  property,  and 
the  fact  that  a  mistake  was  made  in  naming  him  does  not  release  the 
real  owner,  p.  649. 

Denied  in  Smith  ▼.  Davis,  30  Cal.  538,  holding  tliat  under  a  later 
statute  if  the  assessment  is  against  a  deceased  person,  it  is  void;  if 
the  owner  is  unknown,  it  must  be  so  stated  in  the  assessment. 

Appeal  to  Supervisors  is  the  remedy  for  a  party  aggrieved  by  acta 
of  the  street  superintendent,  "and  failing  to  so  appeal  he  is  to  be 
deemed  to  have  asquiesced  therein,"  p.  549. 

Affirmed  in  Emery  v.  Bradford,  29  CaL  87,  and  Nolan  v.  Reese, 
32  CaL  487. 

22  Cal.  550-554.    HOXTSTON  v.  McKENNA. 

Street  Superintendent  may  extend  time  for  completing  a  grading 
contract,  p.  552. 

Affirmed  in  Oakland  Co.  v.  Barstow,  79  Cal.  47,  49. 

Retroactive  Statute. — Contracts  for  street  work  are  governed  by  the 
statute  in  force  when  they  were  made,  p.  553. 

Affirmed  in  Cincinnati  v.  Seasongood,  46  Ohio  St.  304.  Cited  in 
Spokane  v.  Brown,  8  Wash.  St.  319,  holding  that  a  statute  enacted 
after  the  making  of  a  street  contract  may  govern  it,  if  the  prop- 
erty owners  do  not  have  to  pay  a  larger  assessment  or  at  an  earlier 
date. 

22  CaL  566-662.    R0SB0R0U6H  v.  SHASTA  CO. 

Corporation,  having  voted  to  pay  its  president  fifty  dollars  per 
month,  held  that  tliis  applied  to  past  services  from  the  time  he  took 
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the  office,  there  being  no  presumption  that  his  services  were  to  be 
gratuitous,  p.  561. 

CSted  in  dissenting  opinion,  Washer  y.  Independent  etc.  Co.,  142 
CaL  710,  711,  where  doubted  and  criticised;  National  etc  Co.  ▼.  Rock- 
land Co.,  94  Fed.  338,  on  point  that  directors  have  power  to  fix  salaries 
for  official  services  theretofore  rendered;  Pixley  v.  Western  Pacific  Co., 
33  CaL  199,  91  Am.  Dec.  634,  to  the  point  that  if  a  corporation  takes 
the  benefit  of  a  contract  made  on  its  behalf,  "it  will  be  held  to  have 
made  the  contract  its  own  by  ratification  or  adoption,  and  will  be  es- 
topped from  disputing  its  liability  thereon.' 

Statute  of  Limitations. — Claim  for  salary  by  president  of  a  corpo- 
ntion,  based  on  an  order  of  the  board  of  trustees  fixing  the  amount, 
is  upon  a  contract  in  writing,  and  is  not  barred  until  after  four  years, 
p.  562. 

Criticised  in  McCarthy  v.  Mt.  Tecarte  Co.,  Ill  Cal.  341,  as  ''a  dictum 
and  not  dear,"  and  holding  that  the  claim  of  a  general  manager  for 
salary,  based  on  a  resolution  of  the  board  of  directors  of  a  corporation, 
was  not  upon  a  contract  in  writing,  but  on  an  implied  understanding, 
and  was  barred  as  to  all  services  rendered  more  than  two  years  be- 
fore beginning  of  the  suit. 

General  Citation.— Taussig  v.  St.  Louis  etc.  R.  Co.,  166  Mo.  37. 

22  CaL  563-566;    83  Am.  Dec.  84.    JANSEN  ▼.  McCAHILL. 

Acknowledgment  by  Married  Woman. — Certificate  of  notary  need 
not  state  that  he  made  known  to  her  the  contents  of  the  instrument; 
It  is  sufficient  if  she  is  nuide  acquainted  with  the  contents  by  any 
person,  that  the  officer  knows  that  fact,  and  that  it  is  duly  certified 
to  by  him  in  the  certificate  of  acknowledgment,"  p.  565. 

Affirmed  in  French  Bank  v.  Beard,  54  CaL  484.  Cited  on  this  point 
in  notes  to  41  Am.  Dec.  183,  and  94  Am.  Dec  122. 

Signature,  admitted  by  affiant  to  the  notary  to  be  hers,  though 
made  by  her  daughter  at  her  request,  is  valid,  p.  566. 

Affirmed  in  Goodell  ▼.  Bates,  14  R.  L  68.  Cited  in  note  on  this 
point  in  52  Am.  Dec  742. 

22  CaL  566-571.    BOWJSN  t.  AUBREY. 

Pleadings  drawn  with  a  view  to  obtain  a  "discovery  under  oath" 
should  be  stricken  out,  p.  569. 

Affirmed  in  Guy  v.  Washburn,  23  Cal.  112,  saying:  "There  can  be 
no  excuse  for  stuffing  the  complaint  with  matters  of  evidence  instead 
of  the  issuable  facts." 

Rules  of  Pleading  are  same  at  law  as  in  equity  under  reformed  pro- 
cedure, p.  569. 

Notes  Cal.  Rep.— 73 
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Cited  in  Hanna  v.  Reeves,  22  Wash.  10,  permitting  legal  defense  in 
foreclosure  suit. 

Mechanic's  Lien. — ^A  subcontractor  contracts  with  reference  to  the 
original  contract,  and  the  owner  or  the  property  cannot  be  bound 
beyond  its  terms,  p.  570. 

Cited  in  Dore  v.  Sellers,  27  Cal.  594,  holding  that  "the  employees  of 
the  subcontractor  are  not  entitled  to  demand  from  the  contractor  or 
employer  an  amount  exceeding  the  sum  then  due  the  subcontractor,  ac- 
cording to  his  agreement  with  the  contractor";  Shaver  v.  Murdock,  36 
Cal.  298,  holding  that  the  rights  of  subcontractors,  laborers,  and  materi- 
almen cannot  be  divested,  without  their  consent,  by  a  change  in  the 
original  contract;  Renton  v.  Conley,  49  Cal.  188,  holding  that  material- 
men and  laborers  had  liens  only  to  the  extent  of  the  unpaid  balance 
of  the  contract  price  at  the  time  notice  of  the  liens  was  given;  to 
same  effect  in  Dingley  v.  Greene,  54  Cal.  336;  Walsh  v.  McMenomy, 
74  Cal.  359,  holding  that  where  part  of  the  price  is  not  due  till  after 
the  contract  is  completed,  and  the  owner  pays  it  before,  he  is  liaile 
to  a  materialman  to  the  extent  of  the  money  prematurely  paid;  and  in 
Kellokk  V.  Howes,  81  Cal.  175,  holding  that  the  former  decisions  on 
this  point  apply  to  sections  1183  and  1184  of  the  Code  of  Civil  Proced- 
ure as  they  now  stand,  provided  the  original  contract  is  valid;  but 
where  the  statutory  requirement  that  the  original  contract  be  re- 
corded is  not  complied  with,  the  contract  is  wholly  void,  and  subcon- 
tractors, laborers,  and  materialmen  have  their  lien  precisely  as  if  they 
had  contracted  directly  with  the  owner,  notwithstanding  that  they 
had  notice  of  the  original  contract.  Cited  in  Jarvis  v.  State  Bank.  22 
Colo.  316,  55  Am.  St.  Rep.  134,  without  deciding  the  point;  Farmers' 
Go.  V.  Canada  Co.,  127  Ind.  257,  holding  that  laborers  and  materialmen 
are  not  subcontractors;  Henry  v.  Rice,  18  Mo.  App.  511,  holding  that 
an  owner  was  not  liable  to  a  subcontractor  after  he  had  paid  the  origi- 
nal contractor  in  full;  and  in  note  on  this  point  in  19  Am.  St.  Rep.  699. 

Distinguished  in  Aste  v.  Wilson,  14  Colo.  App.  327,  sustaining  rights 
of  subcontractors  to  liens,  despite  contractor's  contract  not  to  permit 
such  liens  to  be  asserted;  but  see  Frost  v.  Falgetter.  52  Neb.  696,  deny- 
ing rights  of  subcontractors  to  liens  under  facts  stated. 

Statutory  Right  may  be  waived  by  the  party  for  whose  benefit  it 
was  created,  p.  671. 

Distinguished  in  Griffith  v.  New  York  Life  Co.,  101  Cal.  641,  40  Am. 
St,  Rep.  103,  holding  that  where  a  New  York  statute  prohibited  the 
forfeiture  of  policies  by  life  insurance  companies  except  for  certain 
specified  causes,  the  company  could  not  forfeit  a  policy,  even  though 
the  insured  waived  his  statutory  rights.  Cited  in  Levy  v.  Magnolia 
Lodge,  110  Cal.  309,  holding  that  where  a  by-law  of  a  lodge  proviJes 
that  if  a  member  is  expelled  for  failure  to  appear  before  a  committee 
and  answer  ohaargeA,  the  report  of  the  committee   shall   be   conclusive. 
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the  member  bo  expelled  waives  his  right  of  objection  to  the  report  of  the 
committee  by  failing  to  appear  before  it. 

22  ObL  572-575.    FAIRCHILD  ▼.  AMS6AUGH. 

Payment  may  be  proved  under  a  general  denial,  in  an  action  for 
goods  sold  and  delivered,  p.  574. 

Denied  in  Esbensen  v.  Hover,  3  Ck)lo.  App.  468,  holding  that  payment 
must  be  specially  pleaded.    Cited  in  note  to  61  Am.  Dec  61. 

22  Cal.  575-580.    BAYLES  ▼.  BAXTER. 

Resulting  Tmst  arises  where  one  person  pays  the  consideration  for 
purchase  of  land,  and  the  conveyance  is  made  to  another;  it  is  not 
within  the  statute  of  frauds  and  may  be  proved  by  parol  evidence,  p. 
678. 

Cited  in  Brooks  v.  Union  Trust  etc.  Co.,  146  Cal.  137,  parol  evidence 
admissible  to  show  resulting  trust  in  realty,  though  consideration  re- 
cited which  was  not  in  fact  paid  by  trustees;  Sandfoss  v.  Jones,  35  Cal. 
487,  holding  that  an  agreement  to  buy  property  at  sheriff's  sale  and 
hold  it  until  the  debtor  could  redeem  it  created  a  resulting  trust; 
Tripp  V.  Duane,  74  Cal.  91,  holding  that  the  resulting  trust  is  waived 
by  taking -a  trust  deed;  Broder  v.  Conklin,  77  Cal.  338,  holding  that 
where  an  attorney  for  an  insolvent  and  his  creditors  bought  in  the 
property  at  the  assignee's  sale,  and  agreed  to  hold  it  for  the  benefit  of 
all  concerned,  this  created  a  resulting  trust,  not  within  the  statute  of 
frauds;  Riley  v.  Martinelli,  97  Cal.  580,  33  Am.  St.  Rep.  211,  holding 
that  while  a  resulting  trust  was  created  in  favor  of  a  wife  where 
land  bought  with  her  separate  funds  was  deeded  to  her  husband  with 
her  consent,  yet  she  could  not  assert  it  as  against  a  judgment  creditor 
of  the  husband  who  had  no  notice  of  her  claim,  because  ''it  was  in 
her  power  for  many  years  to  have  enforced  her  equitable  right  to  the 
property,  but  having  failed  to  do  so  until  a  sale  thereof  and  recording 
of  the  evidence  of  such  sale,  .  .  .  she  comes  too  late  to  ask  for 
relief  against  one  clothed  with  the  legal  title  and  an  equal  equity"; 
and  in  Fulton  v.  Jansen,  99  Cal.  590,  holding  that  where  vendee  of  land 
paid  part  of  the  purchase  price,  and  later  the  vendor  sold  it  as  part  of 
a  larger  tract  to  other  vendees  who  agreed  to  deed  to  the  first  vendee 
the  part  he  had  bought,  a  resulting  trust  was  created  in  his  favor. 
Cited  in  notes  on  this  point  to  28  Am.  Dec.  417,  and  65  Am.  Dec.  501. 

22  Cal.  580-595.    SIMSON  ▼.  ECKSTEIN. 

Due  Advertisement  of  Sale  must  as  a  general  rule  be  proven  as  to 
sale  under  a  power  in  a  mortgage,  though  this  is  not  necessary  in  case  of 
sheriff's  sales,  p.  590. 

Cited  in  Prink  v.  Roe,  70  Cal.  302,  to  the  point  that  failure  to  give 
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proper  notice  of  an  execution  sale  does  not  invalidate  it;    and  in  note 
to  60  Am.  Dee.  480,  on  tliis  point. 

Presumption  of  SeguUxity  of  a  sale  may  be  afforded  in  some  eases 
by  lapse  of  time  and  acquiescence  in  the  sale  by  the  party  injured  by 
it,  p.  091. 

Cited  in  Drake  ▼.  DuTenick,  40  Cal.  467,  holding  that  a  mortgagor, 
after  acquiescing  for  ten  yean  in  a  foreclosure  sale,  oould  not  avoid  it 
on  the  ground  of  def ective  service  of  summons,  for  the  facts  led  *to 
the  Just  presumption  that  everything  necessary  to  the  validity  of  the 
Judgment  was  not  only  done  but  rightly  done";  also  in  Starr  v. 
Brewer,  08  Vt.  32,  holding  an  administrator's  deed  valid  on  presumption 
that  he  acted  rightly,  the  probate  records  having  been  burned. 

Attorney  in  Fact  binds  his  principal  by  recitals  in  a  deed  executed 
for  the  principal  and  within  the  scope  of  the  attorney's  powers,  p.  592. 

Cited  in  Delano  v.  Jacoby.  06  Cal.  280,  31  Am.  St.  Rep.  206,  holding 
that  a  deed  by  an  attorney  bound  the  principal,  even  if  the  power  of 
attorney  was  insufficient,  because  the  principal  had  ratified  the  at- 
torney's acts;  and  in  note  to  6$  Am.  Dec.  500,  on  recitals  in  deeds. 

Ejectments — ^Defendant  need  only  show  that  plaintiff  has  no  title, 
p.  503. 

Affirmed  in  Robrecht  v.  Reid,  114  CaL  361. 

Resulting  Trust  arises  where  a  deed  is  made  to  another  than  the 
one  furnishing  the  money,  p.  503. 

Affirmed  in  Bayles  v.  Baxter,  22  Cal.  578. 

Adverse  Possession  in  effect  establishes  a  fee,  p.  504. 

Cited  in  Barnard  v.  Brown,  12  Mich.  456,  67  Am.  Si.  Sep.  496,  on 
point  that  title  so  created  is  a  'inarketable"  title. 

Adrene  Possession   held  fully  proven,  p.  505. 

Cited  as  an  example  in  Townsend  v.  Edwards,  25  Fla.  688b 

Powtr  of  Sale  in  mortgage  held  valid,  pp.  580-505. 
Cited  as  an  example  in  Veiy  v.  RusseD,  66  N.  H.  648. 

88  Cal.  606-607.    WRIGHT  ▼.  CARUXO. 

Vtndte^  Stmedy,  for  fraudulent  misrepreacntatlops  of  vendor, 
was  ImM  to  be  only  on  the  covenants  of  the  deed  in  Peabody  v.  Phelps, 
0  Cal.  21S,  and  the  court  in  the  present  ease,  though  doubting  the  cor- 
rectness of  the  former  decision,  declines  to  overrale  H,  as  the  point  is 
not  necMsary  to  be  determined,  p.  604. 

Cited  in  Kimball  v.  Sagtiin,  86  Iowa,  191,  holding  that  an  action  for 
df<<eU  li^9  in  favor  of  the  rendee;  and  in  notes  to  2  Am.  Dec  79,  sad 
•8  Am.  Dec  880,  on  this  points 
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S2  CaL  007-820.    WILLIS  Y.  WOZENCSAFX. 

Equitable  Title  to  Land  if  it  is  of  such  a  character  as  entitles  the 
holder  to  the  possession  in  equity,  is  a  sufficient  defense,  under  our 
system  of  practice,  to  an  action  for  the  possession,  brouglit  even 
by  the  holder  of  the  legal  title,  p.  615. 

CSted  in  Arguello  v.  Bours,  67  CaL  450,  holding  that  "whether  a  de- 
fendant relies  upon  his  equities  merely  as  a  defense  to  the  ejectment, 
or  alleges  them  in  a  cross-bill  and  bases  on  them  a  prayer  for  equit- 
able relief,  the  facts  must  be  fully  set  forth  in  the  answer;  as  fully 
as  it  would  be  necessary  to  allege  them  in  the  stating  part  of  a  bill 
in  equity,  praying  a  decree  for  a  conveyance  of  the  legal  title";  also 
to  same  effect  in  Meeker  y.  Dalton,  75  CaL  159.  Affirmed  in  Wallace 
y.  Maples,  79  CaL  436,  438,  and  Hyde  v.  Mangan,  88  CaL  325. 

Vendee  in  Possesaioni  under  a  contract  of  sale,  is  treated  as  the 
ecpntable  owner,  and  if  he  is  sued  in  ejectment  by  the  yendor,  the 
▼endor  cannot  turn  the  yendee  out  of  possession  without  rescinding 
the  bargain,  restoring  the  purchase  money  paid,  and  paying  for  the 
faitermediate  improyements,  p.  617. 

Cited  with  other  cases,  as  to  vendor's  lien,  in  Hill  y.  Origsby,  82 
GU.  69,  where  the  court  says:  ''Although  it  may  be  a  matter  of  re- 
gret that  the  court  had  not  adhered  to  the  easy  and  plain  rules  of 
the  statute  of  frauds,  the  doctrine  may  now  be  regarded  as  firmly 
settled  in  this  state,  so  far  as  it  depends  on  the  action  of  the  courts." 
Affirmed  in  Love  ▼.  Watkins,  40  Cal.  567,  6  Am.  Rep.  634,  holding  that 
a  yendee  in  possession,  who  lias  fully  performed  his  agreements,  ja  not 
barred  by  the  statute  of  limitations  from  compelling  specific  perform- 
anee  by  the  vendor.  Distinguished  in  Central  Pacific  Co.  v.  Mudd,  59 
OaL  588-590,  where  the  contract  distinctly  stipulated  that  the  vendor 
should  re-enter  if  the  vendee  failed  to  pay  principal  or  interest  as 
agreed,  and  a  complaint  in  ejectment  by  the  vendor  was  held  good  on 
demurrer,  the  court  saying  that  the  vendee  "may,  perhaps,  under  prop- 
er cross-oomplaint,  be  able  to  show  that  he  is  entitled  to  specific  per- 
formance." Cited  in  Whittier  v.  Stege,  61  Cal.  241,  holding  that  where 
Tcndees  in  possession  refused  to  comply  with  the  contract,  "they  di- 
▼ested  themselves  by  their  wrongful  act  of  the  equitable  estate  which 
they  acquired  under  the  contract,  and  became  trespassers  or  tenants  at 
will,  against  whom  their  repudiated  vendors  could  maintain  ejectment"; 
also  in  Hicks  v.  Lovell,  64  Cal.  18,  20,  49  Am.  Rep.  681,  682,  where  the 
eonrt  say:  ''But  if,  after  maturity  of  the  purchase  money,  the  vendor 
tenders  a  deed  and  demands  payment,  which  the  vendee  refuses  to 
make,  or  if  the  vendee  has  abandoned  the  purchase  and  repudiates  the 
title  of  his  vendor,  in  such  case  the  vendee  forfeits  the  benefit  of  the 
contract,  and  he  cannot  avail  himself  of  it  as  a  defense  to  an  ac- 
tion of  ejectment  by  his  vendor."  Cited  in  Day  v.  Cohn,  65  Cal.  509, 
holding  that  a  vendee  who  made  payments  from  time  to  time  was  en- 
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titled  to  specific  performancCi  and  the  statute  of  limitations  was  not  a 
bar;  also  in  Gates  v.  McLean,  70  Cal.  49,  holding  that  if,  in  case  of 
failure  of  vendor's  title,  *'the  purchaser  chooses  not  to  rescind  but  to 
retain  possession  under  the  contract,  he  can  do  so  only  on  the  con- 
dition that  he  pays  the  purchase  money  and  interest  according  to  the 
contract";  Howell  v.  Budd,  91  Cal.  351,  holding  that  attorneys,  who 
had  contracted  for  one- fourth  of  a  probate  estate  as  a  contingent  fee, 
were  the  equitable  owners  thereof;  Miller  v.  Waddingham,  91  CaL 
381,  holding  that  where  the  vendee  in  possession  erected  buildings  and 
aold  them,  the  vendor  was  not  entitled  to  an  injunction  against  their 
removal  from  the  land  by  the  purchasers,  because  the  vendee  had  the 
right  to  the  use  and  enjoyment  of  the  premises,  and  the  vendor  had 
failed  to  show  that  the  removal  of  the  buildings  disturbed  his  security 
for  the  purchase  price  of  the  land;  and  in  Pomeroy  v.  Bell,  118  CaL  637, 
enjoining  the  removal  by  the  vendee  of  mining  machinery  that  he  had 
placed  on  the  land,  because  it  had  become  a  fixture,  and  would  be  the 
property  of  the  vendor  in  case  the  vendee  did  not  perform  his  agree- 
ment. Cited  in  Cartin  v.  Hammond,  10  Mont.  4  holding  that  in  case 
of  breach  by  the  vendee,  he  is  not  entitled  to  the  value  of  his  improve- 
ments, if  license  to  enter  the  land  was  not  given  him  by  the  vendor; 
Moen  V.  Lillestal,  5  N.  Dak.  332,  holding  that  a  vendor  had  no  lien  on 
or  title  in  the  crops  of  a  vendee  in  possession;  and  in  notes,  on  vendor 
and  vendee,  in  47  Am.  Dec  404,  and  56  Am.  Dec.  326. 

General  Citation. — Field  v.  Kinnear,  5  Eans.  238. 

22  CaL  620-632.    UNION  CO.  ▼.  MURPHY'S  FLAT  CO. 

Mortgage  Foreclosure — Limitation. — ^Action  to  foreclose  mortgage  is 
barred  in  four  years  from  maturity  of  debt,  p.  626. 

Cited  in  Newhall  v.  Sherman,  124  Cal.  511,  where  as  in  main  case,  no 
express  promise  to  pay  the  secured  debt  existed;  San  Jose  etc  Bank 
▼.  Bank,  144  Cal.  577,  where  distinguished,  holding  mortgage  lien 
barred  in  two  years  where  securing  debt  resting  on  parol. 

Ultra  Vires. — ^A  water  company  held  to  have  the  power  to  loan 
money;  and  its  right  to  do  it  cannot  be  questioned  collaterally,  but 
only  in  a  direct  proceeding  instituted  for  that  purpose  by  the  gov> 
emment,  pp.  628-630. 

Cited  in  Bay  City  etc.  Co.  v.  Broad,  136  Cal.  527,  holding  mortgagor 
to  building  and  loan  society  estopped  from  denying  its  powers;  Beach  ▼. 
Wakefield,  107  Iowa,  587,  as  to  corporate  mortgage  in  excess  of  statutory 
limitation  of  indebtedness;  note  to  In  re  Assignment  etc.  Co.,  70  Am. 
St.  Rep.  170,  178,  on  general  subject;  California  Telegraph  Co.  v.  Alta 
Co.,  22  Cal.  427,  to  the  point  that  a  corporation  has  power  to  make  eon- 
tracts  necessary  and  usual  in  the  course  of  its  business;  Brown  ▼. 
Board  of  Education,  103  Cal.  534,  holding  that  the  question  of  power  of 
a  corporation  to  make  a  contract  could  not  be  raised  by  it  on  demurrer^ 
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for  its  contracts  that  were  not  ultra  vires  on  their  face  were  presumed 
to  be  Talid  in  the  absence  of  proof;  Dewey  v.  Toledo  Co.,  91  Mich.  362, 
holding  that  a  corporation,  after  execution  by  the  seller  of  a  cuntract  to 
sell  stock  to  it,  cannot  deny  its  capacity  to  buy;  Crolley  v.  Minneapolis 
Co.,  30  Minn.  543,  holding  that  an  outsider  cannot  call  in  question  the 
powers  of  a  corporation,  if  the  state  acquiesces  in  the  corporate  action; 
North  Hudson  Assn.  v.  First  Nat.  Bank,  79  Wis.  36,  45,  holding  that  a 
corporation  may  borrow  necessary  money,  in  the  absence  of  any  express 
provision  forbidding  it,  and  after  so  doing  is  estopped  from  setting  up  its 
want  of  capacity.  Cited  in  Railway  Co.  v.  McCarthy,  96  U.  S.  267,  where 
Swayne,  J.,  says:  "When  a  contract  is  not  on  its  face  necessarily  beyond 
the  scope  of  the  power  of  the  corporation  by  which  it  was  made,  it  will, 
in  the  absence  of  proof  to  the  contrary,  be  presumed  to  be  valid.  Cor- 
porations are  presumed  to  contract  within  their  powers.  The  doctrine 
of  ultra  vires,  when  invoked  for  or  against  a  corporation,  should  not  be 
allowed  to  prevail  where  it  would  defeat  the  ends  of  justice  or  work  a 
legal  wrong."  Cited  in  Lincoln  ▼.  Sun  Vapor  Co.,  59  Ked.  Rep.  761,  hold- 
ing that  a  corporation's  contracts  are  presumed  to  be  within  its  au- 
thority, saying:  "Acts  done  by  the  corporation,  which  presuppose  the 
existence  of  other  acts  to  make  them  legally  operative,  are  presumptive 
proofs  of  the  latter**;  and  to  same  effect  in  Barber  Co.  v.  Denver,  72  Fed. 
Rep.  342,  and  Butler  v.  Cockrill,  73  Fed.  Rep.  950.  Cited  in  Bear  River 
Co.  V.  Hanley,  15  Utah,  516,  holding  that  while  it  might  be  illegal  for  an 
irrigation  company  to  own  stock  in  an  orchard  company,  a  director  vrho 
was  responsible  for  the  transaction  could  not  profit  by  the  illegality. 

Coiporate  Powers  include  incidental  acts  necessary  for  performance 
of  powers  expressly  given,  p.  629. 

Cited  in  Paxson  v.  Brown,  61  Fed.  880,  and  Gratton  Tp.  v.  Chilton,  97 
Fed.  149,  on  point  that  performance  of  acts  dependent  for  their  validity 
on  performance  of  other  acts  are  presumptive  proof  of  the  latter. 

Mortgage  on  real  real  estate  includes  all  the  improvements  and  fix- 
tures then  on  the  land,  as  well  as  those  which  might  thereafter  be 
pat  thereon,  p.  631. 

AfSrmed  in  Tibbetts  v.  Moore,  23  Cal.  217,  holding  that  when  a  boiler 
and  engine  were  placed  on  mortgaged  premises,  "they  became  subject  to 
the  mortgage";  and,  to  same  effect,  as  to  mining  machinery,  in  Dutro 
V.  Kennedy,  9  Mont.  107;  Wharton  ▼.  Moore,  84  N.  C.  484,  37  Am.  Rep. 
629,  holding  that  a  mortgager  can  claim  no  part  of  the  proceeds  of  sale 
-'^tt  foreclosure,  on  account  of  his  improvements,  unless  there  is  a  surplus 
over  the  mortgage  debt;  Dunsmuir  v.  Port  Angeles  etc  Co.,  24  Wash. 
115,  116,  noted  under  Merritt  v.  Judd,  14  Cal.  63. 

AppeaL — ^Where  the  appellate  court  can  correct  the  decree  appealed 
from,  there  is  no  necessity  for  reversing  the  judgment,  p.  631. 

Affirmed  in  Willey  v.  Morrow,  1  Wash.  Ter.  480.  Cited  in  Fox  v.  Hale, 
122  OaL  222,  modifying  judgment  without  reversaL 
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22  Cal.  633-635.    GIMMT  ▼.  GIMMT. 

Community  Property  may  be  distributed  by  a  decree  of  dirorce,  where 
the  complaint  alleges  such  property  to  exist,  although  such  relief  is  not 
prayed  for,  p.  634. 

Cited  in  dissenting  opinion  in  Sharon  v,  Sharon,  67  Cal.  213,  a  major- 
ity of  the  court  holding  that  divorces  are  included  within  the  appellate 
jurisdiction  of  the  supreme  court  over  "cases  in  equity";  also  in  Howe 
V.  Howe,  4  Nev.  472,  holding  that  where  a  complaint  for  divorce  said 
nothing  about  the  community  property,  it  was  error  to  award  it  all  to 
plaintiff. 

Equity  Decree  may  grant  any  relief  consistent  with  case  made  by  the 
complaint,  and  embraced  within  the  issues,  p.  634. 

Affirmed  in  Zellerbach  y.  Allenberg,  99  Cal.  68. 

Cited  in  Kent  ▼.  San  Francisco  Sav.  Union,  130  CaL  406,  sustaining 
foreclosure  decree  on  defendant's  appearance. 

Objection  to  complaint  for  uncertainty  should  be  raised  by  demurrer, 
and  cannot  be  raised  for  the  first  time  on  appeal,  p.  635. 

Approved  in  Jaoobson  v.  Bimker  Hill  etc  Co.,  (2  Idaho,  868),  8  IdsJio, 
131,  applying  rule  in  ejectment  for  recovery  of  mining  property. 

22  Cal.  635-639.    GIMMT  ▼.  DOAIOD. 

Homestead  may  be  community  property,  subject  to  distribatioii  after 
divorce,  p.  638. 

Cited  in  Howe  v.  Howe,  4  Nev.  472.  Cited  also  in  notes  to  60  Am.  Dec 
615,  68  Am.  Dec  309,  and  12  Am.  St.  Rep.  686,  on  this  point. 

Demurrer,  for  uncertainty  of  complaint,  is  deemed  waived  if  not  takes 
in  the  lower  court,  p.  639. 

Cited  in  Maud  v.  Wear,  55  Cal.  26,  without  apparent  relevancy,  to 
the  point  that  defendants  "were  entitled  to  ten  days  after  the  service  of 
the  summons  upon  them  within  which  to  demur  or  answer,  and  it  was 
error  to  enter  their  default  before  the  expiration  of  that  period  of  time." 
Approved  in  Jacobson  v.  Bunker  Hill  etc.  Co.,  (2  Idaho  868),  3  Idaho, 
131,  applying  rule  to  action  of  ejectment  for  recovery  of  wiiniwg  prop- 
erty. 

22  CaL  639-641.    RICHTER  y.  RILET. 

While  certificate  of  purchase  remains  uncancelled  claim  not  forfeited 
for  nonperformance  of  labor,  p.  640. 

Approved  in  Southern  Cross  Gold  ^n.  Co.  v.  Sexton,  following  rule. 

Public  Lands. — ^A  certificate  of  purchase  or  location  of  state  lands  be- 
ing made  prima  facie  evidence  of  title  by  statute,  the  burden  of  proof 
is  on  one  who  claims  the  certificate  to  be  invalid,  p.  641. 

Cited  in  Wright  v.  Roseberry,  121  U.  S.  514,  517,  where  the  court,  per 
Field,  J.,  held  that  the  Swamp  Land  Act  of  1850  was  a  grant  in  praesenti 
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to  the  state  of  the  lands  named  therein,  but  requiring  identification  of 
the  lands  to  make  the  title  perfect,  and  parties  settling  on  the  lands 
miut  be  deemed  to  have  had  notice  of  the  state's  title;  also  in  Miller  v. 
Tobin,  16  Oreg.  654^  holding  that  a  grantee  from  the  state  under  the 
Swamp  Land  Act  has  a  better  title  than  the  holder  of  a  United  States 
pttent  to  the  same  land. 

22  GsL  641  644.    CUMBERLAND  COLLEGE  y.  ISH. 

Coiporation,  the  successor  of  another,  held  entitled  to  a  note  payable 
to  the  other,  p.  644. 

(Sted  in  note  to  79  Am.  Dec.  426,  on  consolidation  of  corporations. 

22  OaL  645-646.    HALSET  y.  ISSARTIN. 

Bjectment— Plaintiff  may  recover  less  than  he  sues  for,  p.  646. 

(Sted  in  note  to  54  Am.  Dec.  417,  on  this  point. 

Where  Land  is  Mortgaged  by  absolute  deed  with  defeasance  back,  an 
abeolate  conyeyance  by  mortgagee  to  third  person  is  an  assignment  of 
mortgage,  p.  646. 

i^prored  in  Price  ▼.  Ward,  26  Not.  893,  following  rule. 

22  OaL  647-660.  STOUT  Y.  MACT. 

Eiecntion  on  a  judgment  for  foredosture  of  mortgage  is  governed  by 
the  same  rules  that  apply  to  other  judgments,  and  cannot  issue  after 
the  etatutory  limitations  of  five  years  from  the  date  of  the  judgment 
has  elapsed,  p.  650. 

Cited  m  Dorland  ▼.  Smith,  93  OaL  124,  holding  that  a  court  had  no 
power  to  order  issuance  of  execution  after  the  lapse  of  five  years,  not- 
withstanding that  plaintiff  during  part  of  the  time  may  have  been  re- 
strained from  executing  the  judgment;  also  in  Peters  v.  Vawter,  10 
Mont  210,  holding  that  execution  cannot  issue  after  lapse  of  the  statu- 
tory period;  and  in  note  to  70  Am.  Dec.  676,  on  foreclosure  sales. 

22  Gal  650-660.    TOWDT  ▼.  ELLIS. 

Notice  of  AppeaL — Service  may  be  objected  to  as  too  late  notwith- 
standing admission  of  "due''  service  on  stated  date,  p.  657. 

CSted  in  Brooks  v.  Syndicate,  24  Nev.  271,  holding  admission  of  '^re- 
eeipt"  on  stated  date  not  such  a  waiver. 

AppeaL— Where  an  appeal  is  taken  both  from  the  judgment  and  from 
an  order  denying  a  new  trial,  and  the  latter  appeal  is  not  taken  within 
the  statutory  time,  the  statement  on  motion  for  new  trial  can  be  used 
to  review  the  action  of  the  court  below  only  so  far  as  it  affects  the  judg- 
ment. The  court  may  have  erred  in  refusing  the  new  trial,  but  we  can- 
not review  that  action,  the  appeal  not  having  been  taken  in  time,  p. 
659. 
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Cited  in  Knowles  ▼.  Thompson,  133  Cal.  247,  on  point  that  motion  for 
new  trial  may  be  considered  after  appeal  from  judgment  has  been  taken 
and  stay  bond  filed;  Brooks  v.  Syndicate,  24  Nev.  322,  on  point  that  ap- 
peal from  judgment  does  not  waive  appellant's  right  to  move  to  vacate 
judgment  does  not  waive  appellant's  right  to  move  to  vacate  judgment 
by  distinct  proceedings;  Walden  v.  Murdock,  23  Cal.  549,  83  Am.  Dec 
137..  holding  that  where  the  appeal  from  the  order  denying  new  trial 
was  in  time,  but  the  appeal  from  the  judgment  was  too  late,  the  state- 
ment on  motion  for  new  trial  in  the  lower  court  could  be  used;  also  in 
Carpentier  v.  Williamson,  25  Cal.  168,  where  the  appeal  from  the  judg- 
ment was  on  time,  and  from  the  order  denying  new  trial  too  late,  and 
the  court  held  that  the  appellant  was  not  precluded  from  assigning  as 
error  a  matter  that  he  had  also  assigned  in  the  motion  for  new  trial  and 
which  was  decided  against  him  there.  Affirmed  in  Forsythe  v.  Richard- 
son, 1  Idaho,  461.  Cited  in  Weinrich  v.  Porteous,  12  Nev.  104,  holding 
an  appeal  void  because  taken  too  late. 

22  Cal.  667-669;  83  Am.  Dec.  86.    McEEON  ▼.  McDERMOTT. 

Garnishment  as  a  Defense. — Defendant  in  assumpsit,  who  has  been 
garnisheed  by  a  creditor  of  the  plaintiff,  cannot  plead  this  in  defense  of 
the  assumpsit  suit,  but  should  move  for  stay  of  proceedings  therein  until 
the  garnishment  matter  is  disposed  of,  p.  669. 

Affirmed  in  Glugermovich  v.  Zicovich,  113  Cal.  66,  adding  also  that 
"cases  may  arise  where  the  court  would  find  it  expedient  for  the  pur- 
poses of  justice  to  allow  the  cause  to  proceed  to  judgment;  but  staying 
execution  upon  the  whole  or  enough  thereof  to  provide  for  the  satisfac- 
tion of  the  demand  for  which  the  debtor  is  garnished;  the  end  sought 
being  to  enforce  payment  from  him  once  and  only  once,  and  that  to  the 
person  whose  claim  against  him  turns  out  to  he  legally  superior";  Vir- 
ginia etc.  Co.  V.  New  York  etc.  Co.,  95  Va.  518,  noted  under  McFadden  v. 
O'Donnell,  18  Cal.  160;  Van  Ness  v.  McLeod,  3  Idaho,  442,  (2  Idaho,  1160), 
following  rule;  and  Lynch  v.  Hartford  Co.,  17  Fed.  Rep.  629.  Cited  is 
note  to  25  Am.  Dec.  196,  on  this  point. 

Lack  of  Findings,  in  a  jury  waived  case,  was  ground  for  reversal  prior 
to  the  act  of  1861,  p.  669. 

Cited  in  note  to  90  Am.  Dec.  517,  on  findings. 

22  Cal.  669-671.    BOSTWICK  ▼.  McCORELE. 

Exception  to  Sustaining  of  Demurrer  not  having  been  taken,  the  ac- 
tion of  the  lower  court  in  so  doing  cannot  be  considered,  p.  671. 

Overruled  in  Smith  v.  Lawrence,  38  Cal.  28,  99  Am.  Dec.  345,  saying: 
"No  authority  is  cited  by  the  court  in  support  of  that  position,  and  we 
are  unable  to  see  upon  what  ground  it  can  be  sustained,"  and  holding 
that  "when  a  party  stands  b\  a  pleading  to  which  a  demurrer  is  su* 
tained,  no  exception  to  the  decision  is  required.  ....  The  action  of  the 
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court  apon  a  demiurer  usually  is,  and  in  all  cases  should  be,  entered  of 
record,  and  the  wm^lriwg  of  the  same  thing  a  matter  of  record  a  second 
time,  by  reserving  an  exception,  would  subserve  no  useful  purpose." 

22  CaL  671-682.    BELL  y.  BROWN. 

Inconsistent  Defenses  may  be  pleaded  in  the  same  answer,  and  de- 
fendant need  not  elect  between  them;  but  if  a  fact  is  averred  in  one  part 
of  a  verified  pleading  and  contradicted  or  denied  in  another  part,  "the 
person  verifying  it  is  guilty  of  perjury,  for  both  cannot  be  true,"  p. 
678. 

Cited  in  Wilson  v.  Cleaveland,  30  Cal.  200,  holding  that  defendant  in 
ejectment  may  deny  plaintifTs  title  and  also  plead  the  statute  of  limi- 
tations; Bnhne  v.  Corbett,  43  Oal.  269,  where  defendants  in  ejectment 
denied  possession,  and  averred  they  were  in  occupancy  of  the  premises 
as  employees  of  the  government,  and  the  court  held  that  a  '^lea  or  de- 
fense, regarded  as  an  entirety,  if  it  be  otherwise  sufficient  in  point  of 
form  and  substance,  is  not  to  be  defeated  or  disregarded  merely  because 
it  is  inconsistent  with  some  other  plea  or  defense  pleaded,  and  there  is 
BO  distinction  in  this  respect  between  pleadings  verified  and  pleadings 
unverified."  Distinguished  in  Morenhaut  v.  Wilson,  52  Cal.  268,  holding 
that  forfeiture  of  a  mining  claim  cannot  be  proven  under  a  general 
denial,  but  must  be  specially  pleaded;  and  although  in  the  princpal  case 
"expressions  were  used  seemingly  at  variance  with  the  doctrine  here  an- 
nounced, it  was  unnecessary  for  the  purpose  of  that  decision  to  consider 
—and  the  court  evidently  did  not  consider — the  obvious  and  important 
distinctions  between  an  abandonment  and  a  forfeiture  imder  the  local 
mining  law."  Cited  in  Sparrow  v.  Rhoades,  76  Cal.  211,  9  Am.  St.  Rep. 
198,  to  the  point  that  "under  a  general  denial  in  an  action  of  ejectment, 
the  defendant  has  a  right  to  introduce  in  evidence  any  fact  which  might 
show  or  tend  to  show  that  the  plaintiff  had  no  right  of  entry  when  the 
suit  was  brought."  Affirmed  in  McDonald  v.  Southern  California  Co., 
101  Gal.  212,  holding  that  an  admission  by  defendant  in  one  cause  of  de- 
fense was  not  evidence  against  him  on  the  issue  raised  in  another;  and 
in  Eppinger  v.  Kendrick,  114  Cal.  625,  on  the  point  that  'inconsistent  de- 
fenses and  hypothetical  pleadings  are  permitted." 

Affirmed  in  Bachman  v.  Everding,  1  Sawy.  72;  People  v.  Lothrop,  6 
Colo.  449;  Clarke  v.  Lyon  Co.,  7  Nev.  81;  Stebbins  v.  Lardner,  2  S.  Dak. 
140;  Lawrence  v.  Peek,  3  S.  Dak.  648.  Cited  in  Pavey  v.  Pavey,  30 
Ohio  St.  601,  holding  that  defendant  can  be  required  to  elect  between  de- 
fenses only  where  the  facts  stated  are  so  inconsistent  that  if  the  truth 
of  one  defense  be  admitted,  it  will  disapprove  the  other;  Veasey  v. 
Humphreys,  27  Oreg.  520,  holding  that  defendant  may  join  defenses  and 
denials,  but  if  they  are  inconsistent  the  denials  must  be  qualified;  Con- 
vay  V.  Clinton,  1  Utah,  222,  holding  that  advantage  of  inconsistent  de- 
fenses must  be  taken  by  motion  or  demurrer,  if  at  all;  Kahn  v.  Old  Tele- 
graph Co.,  2  Utah,  210,  in  dissenting  opinion,  a  majority  of  the  court 
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holding  that  where  plaintiff  a  title  has  been  terminated  pendente  lite,  de- 
fendant must  set  it  up  by  supplemental  answer;  Lake  Shore  Oo.  ▼. 
Warren,  3  Wyo.  137,  holding  that  admissions  by  defendant  in  one  plea 
cannot  be  used  against  him  on  the  issues  of  another  plea;  and  in  notes 
to  40  Am.  Dec.  465,  and  76  Am.  Dec.  479,  on  this  point.  In  Seattle  Bank 
y.  Carter,  13  Wash.  St.  289-291,  the  court  say:  "We  take  it  that  the 
only  object  of  a  lawsuit  is  the  elicitation  of  truth,  and  that  the  only 
object  of  pleadings  is  to  aid  in  determining  the  truth  of  the  controversy. 
But  the  result  of  allowing  pleadings  to  stand  which  are  inconsistent  to 
the  extent  of  being  untrue  would  have  exactly  the  opposite  tendency, 
and  courts  wou]4  simply  become  machines  to  aid  unconscionable  liti- 
gants in  avoiding  their  just  responsibilities"  (p.  287).  'Tbia  much,  at 
least,  must  be  demanded,  that  however  diversified  the  answers  may  be, 
they  must  all  contain  thie  essential  element  of  truth,  and  if  the  admis- 
sion of  the  truth  of  one  answer  necessarily  proves  the  falsity  of  an- 
other, they  cannot  be  allowed  to  stand,  and  the  plaintiff  will  not  be 
compelled  to  sustain  the  truth  of  an  allegation,  the  truthfulness  of 
which  is  asserted  by  the  defendant"  (p.  297). 

Distinguished  in  Banta  v.  Siller,  121  Oal.  417,  holding  fact  of  verifica- 
tion immaterial  as  to  application  of  general  rule;  Stockton  etc.  Works 
V.  Glens  etc.  Co.,  121  Cal.  171,  holding  rule  inapplicable  to  use  of  sepa- 
rate counts  in  complaint;  cited  in  Detroit  etc.  Co.  v.  Stevens,  20  Utab, 
247,  permitting  amended  answer  asserting  inconsistent  defense;  Pastene 
V.  P&rdini,  135  Cal.  433,  as  to  right  of  court  to  limit  the  evidence  to  cer- 
tain issues  as  being  those  joined  by  the  pleadings;  Famsworth  ▼.  Sntro^ 
136  GaL  241,  on  point  that  verified  pleading  must  be  ooiiBistent. 
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By  CHARLES  T.  BOONE. 

Beftaed  to  Include  citations  to  Volame  147,  by  Chablbs  L.  Tbomfsoh. 


23  CkL  1M5.    KELLT  ▼.  TAYLOR. 

IGniiig  CUim. — ^When  location  is  made  by  notice  and  marlcing  of 
bouiidaries,  witness  may  be  asked  if  location  made  included  the  ground 
in  dispnte,  p.  14. 

Cited  as  authority  in  Myers  ▼.  Spooner,  55  Gal.  262,  holding  that  de- 
fendants were  not  bound  by  the  mistake  of  the  recorder  in  copying  the 
notice  in  the  book  of  records. 

Same. — ^Estoppel  in  pais  applies  to  mining  ground,  as  to  other  real 
estate  claimed  under  a  similar  kind  of  title,  p.  15. 

Approved  as  authority  in  Raynor  ▼.  Drew,  72  Oal.  818;  Yunker  t. 
Nichols,  1  Colo.  563;  and  Shreve  v.  Copper  Bell  Min.  Co.,  11  Mont. 
327;  and  dted  to  the  ruling  stated,  in  McGlintock  ▼.  Bryden,  68  Am. 
Dec  106,  note,  discussing  subject  of  mining  claims  at  length. 

General  Citation.— McCartney  v.  Tyrer,  94  Va.  203. 

23  CkL  16-89.    6RATTAN  y.  WIGGIN a 

Defense  of  Statute  of  Limitations  is  a  personal  privilege  of  the 
debtor,  which  he  may  assert  or  waive  at  his  option,  p.  25. 

Approved  as  authority  in  Clayton  v.  Henley,  32  Gratt.  72.  Cited  in 
Harrison  v.  McCormick,  122  CaL  658,  discussing  effect  of  dismissal  as  to 
one  defendant  for  bar  of  statute;  Corbey  v.  Rogers,  152  Ind.  171,  and 
Stubblefleld  v.  McAuliff,  20  Wash.  448,  noted  under  Lord  v.  Morris,  18 
OaL482. 

Same. — ^Must  be  set  up  in  some  form  by  demurrer  or  answer,  or  will 
be  deemed  waived,  p.  25. 

Approved  in  McGehee  v.  Blackwood,  28  Ark.  30;  Eelley  v.  Eriess,  68 
CaL  213;  and  Kraft  v.  Greathouse,  1  Idaho,  258. 

Same. — ^May  be  pleaded  by  subsequent  purchaser  or  encumbrancer  of 
mortgaged  premises  in  bar  of  any  action  for  the  sale  of  the  property, 
p.25. 
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Affirmed  in  Ck>ster  v.  Brown,  23  Gal.  143;  and  cited  to  the  ruling  stated, 
in  Ward  v.  Waterman,  86  Cal.  607;  Schmucker  v.  Sibert,  18  Kan.  110; 
S.  C.  26  Am.  Rep.  769;  Baldwin  v.  Boyd,  18  Neb.  449;  and  Nix  v.  (\ird- 
well,  2  Posey,  268.  Rule  denied  under  Georgia  statute,  in  Saenzer  ▼. 
Nightingale,  4  Woods,  490;  S.  C.  48  Fed.  Rep.  712.  ated  to  the  rulmg 
stated,  in  82  Am.  Dec.  767,  note. 

Mortgage. — Nature  of,  discussed,  p.  29. 

Cited  in  Sidney  Stevens  etc.  Co.  v.  South  Ogden  etc.  Co.,  20  Utah, 
276;  noted  under  Dutton  v.  Warschauer,  21  Cal.  609. 

Mortgage. — Provision  (Practice  Act  of  1861,  sec.  260)  that  "a  mortgage 
of  real  property  shall  not  be  deemed  a  conveyance,"  etc.,  held  applicable 
to  all  mortgages,  as  well  those  executed  before  as  after  its  passage, 
p.  29. 

Approved  and  applied  in  Skinner  v.  Buck,  29  Cal.  265,  a  similar  case. 

Same. — ^Right  of  mortgagee  to  foreclose,  and  of  mortgagor  to  redeem, 
are  reciprocal,  and  the  right  of  action  of  both  is  barred  at  the  same 
time,  p.  36. 

Affirmed  in  Arrington  v.  Liscom,  34  Cal.  369,  372;  Taylor  v.  McGain, 
60  Cal.  662;  Henderson  v.  Grammar,  66  Cal.  336;  and  Allen  v.  Allen,  95 
Cal.  197.  Approved  as  authority  in  King  v.  Meighen,  20  Minn.  267;  and 
rule  admitted  in  Green  v.  Turner,  38  Iowa,  116,  but  held  inapplicable  in 
the  particular  case. 

Same. — ^Mortgagee  may,  by  agreement,  fix  the  rights  or  assignees  of 
notes  secured  by  one  mortgage,  p.  30. 

Approved  as  authority  in  Noyes  v.  White,  9  Kan.  646. 

Same. — ^In  the  absence  of  such  agreement,  the  proceeds  should  be  ap- 
plied pro  rata  in  part  payment  of  the  several  notes,  p.  30. 

Affirmed  in  Redman  v.  Purrington,  66  Cal.  272;  and  approved  as 
authority  in  Penzel  v.  Brookmire,  61  Ark.  106;  S.  C.  14  Am.  St.  Rep.  24; 
Nashville  Trust  Co.  v.  Smythe,  94  Tenn.  513;  S.  C.  46  Am.  St.  Rep.  754. 

Adverse  Possession  for  the  period  specified  in  the  statute  of  limi- 
tations in  effect  confers  title,  p.  34. 

Approved  in  Simson  v.  Eckstein,  22  Cal.  696;  and  Arrington  v.  Lisoom, 
34  Cal.  370,  381;  S.  C.  94  Am.  Dec.  725,  733. 

Statute  of  Limitations  applies  to  suits  in  equity  equally  with  actions 
at  law,  p.  34. 

Cited  as  authority  in  Norris  v.  Haggin,  12  Sawy.  62;  S.  C.  28  Fed. 
Rep.  279;  and  so  in  65  Am.  Dec.  545,  note;  and  82  Am.  Dec.  758,  note. 
So  in  70  Am.  Dec.  739,  note,  as  authority  that  equity,  in  refusing  relief 
on  the  ground  of  delay,  will  allow  a  much  shorter  time  than  that  fixed 
by  the  statute  to  operate  as  a  bar. 

Estate  of  Decedent. — Debt  due  to  intestate  is  personalty,  and  the  ad* 
ministrator  has  the  sole  right  to  maintain  an  action  therefor,  p.  29. 
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Affirmed  in  Robertson  ▼.  Burrell,  110  Cal.  576. 

General  Citations. — In  Empire  Land  etc.  Go.  ▼.  Engley,  18  Colo.  392, 
approving  construction  of  statute  (p.  39)  relative  to  filing  of  notice  of 
lis  pendens;  McKeen  ▼.  Sultenfuss,  61  Tex.  330;  holding  that  when  the 
debt  is  barred  the  security  is  also  barred;  Gest  y.  Packwood,  14  Sawy. 
142;  S.  C.  39  Fed.  Rep.  633,  that  mortgage  is  incident  of  debt  it  is  given 
to  secure;  Bradley  v.  Snyder,  58  Am.  Dec.  571,  note,  as  authority  that  a 
foreclosure  and  sale  for  an  installment  due  exhausts  the  lien  of  the 
mortgage;  68  Am.  Dec.  345,  note,  treating  of  estoppel  by  silence;  79 
Am.  Dec.  192,  note,  that  quitclaim  deed  does  not  pass  after-acquired 
title;  and  81  Am.  Dec  148,  note,  that  the  rights  of  parties  to  foreclosure 
suit  are  cut  off  by  the  decree. 

23  Oal.  40-48.  DONNER  T.  PALMER.  S.  C.  31  Cal.  500;  and  61  Cal. 
629,  in  the  latter  of  which  the  history  of  the  case  is  given,  pp.  631, 
et  seq. 

Verdict. — ^Impeachment  of,  by  affidavit  of  jurors,  statute  construed, 
p.  46. 

Referred  to  in  Territory  v.  Taylor,  1  Dak.  Ter.  467,  denying  the  ad- 
missibility of  such  evidence  in  the  particular  case. 

Same.— If  obtained  by  resorting  to  chance,  will  be  set  aside,  p.  48. 

Cited  as  authority  in  Wright  v.  Abbott,  160  Mass.  397;  S.  C.  39  Am. 
St.  Rep.  600;  also  in  1  Am.  Dec.  38,  note;  35  Am.  Dec.  259;  note;  and 
63  Am.  Dec.  80,  note.  Examined  and  distinguished  in  Boyce  v.  Cali- 
fornia Stage  Co.,  25  Cal.  477.  So  in  Marquette  etc.  R.  R.  Co.  v.  Probate 
Jndge,  53  ]|ifich.  223,  ease  of  commissioners  in  proceedings  to  condemn 
land. 

23  OaL  48-50.    CHAPMAN  ▼.  TH0RNBUR6. 

Writ  of  Assistance. — Power  to  hear  application  for,  considered,  p.  50. 

Cited  as  authority  to  the  proposition  that  prior  to  the  act  of  1861, 
judges  had  no  power  to  issue  writs  of  assistance  to  place  the  purchaser 
<>f  property  in  possession  under  a  decree  of  foreclosure;  in  Wilson  v. 
Polk,  51  Am.  Dec.  154,  note,  treating  of  writs  of  assistance. 

23  Cal  61.   PEOPLE  v.  6ASSAWAY. 

I'Aiceny.— Recent  possession  of  stolen  property,  unexplained,  is  not 
prima  fade  evidence  that  the  possessor  is  guilty  of  larceny,  p.  51. 

Cited  in  People  v.  Swasey,  6  Utah,  98,  noted  under  People  v.  Ah  Ki, 
20  Cal.  178;  note  70  Am.  Dec.  447. 

23  Cal  54-58.    PEOPLE  v.  McEWEN. 
Kc^mption  by  tenant  in  common  of  lands  sold  for  taxes,  p.  57. 
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Affirmed  in  Mayo  v.  Marshall,  23  CaL  606,  holding  that  after  a  sale 
under  a  judgment  for  taxes  the  owner  of  an  undivided  interest  cannot 
redeem  his  portion  from  the  sale  by  the  payment  of  his  proportion  of 
the  judgment  and  costs;  Rich  v.  Palmer,  6  Or.  340,  on  point  that  re- 
demption laws  should  be  construed  liberally. 

Taxation. — ^Legislature  has  power  to  enact  laws  authorizing  the  col- 
lection of  delinquent  taxes,  p.  68. 

Cited  as  authority  to  the  ruling  stated,  In  People  t.  Seymour,  70  Am. 
Dec.  637,  note. 

23  Cal.  68-61.    TEBBS  ▼.  WSATHSRWAX. 

AppeaL — Findings  of  fact  of  court  below  will  not  be  disinrbed  when 
eyidence  is  conflicting,  p.  60. 

Cited  as  authority  in  Caulfield  v.  Boyle,  2  Dak.  Ter.  467. 

Same. — ^Party  acquiescing  in  admission  of  incompetent  evidence  is  not 
in  a  position  to  complain  of  the  court,  p.  60. 

Cited  as  authority  in  Frauenthal  v.  Bridgeman,  60  Ark.  360;  Wil- 
liams V.  Hawley,  144  Cal.  102,  noted  McCloud  v.  O^eal,  16  OaL  393; 
Eaves  v.  Vial,  98  Va.  140,  applying  rule  to  admission  of  oral  testimony 
as  to  matter  within  statute  of  frauds. 

23  Cal.  61-63.    MALSON  v.  VAUGHN. 

Setoff. — ^Demands,  to  be  set  off  in  an  action  before  a  justice  of  the 
peace,  must  be  within  the  jurisdiction  of  the  justice,  p.  63. 

Approved  as  authority  in  Romer  v.  Smith,  4  Colo.  App.  430. 

23  CaL  63-66.     SMITH  ▼.  JOHHSON. 

Sureties. — On  promissory  note,  remedy  against  principal,  p.  64. 

Cited  as  authority  in  Frevert  v.  Henry,  14  Nev.  197,  holdbig  that 
where  a  surety  pays  a  promissory  note,  and  has  it  assigned  to  him, 
he  may  maintain  assumpsit  for  the  amount  paid,  but  cannot  sue  upon 
the  note.  Cited  in  Merchants'  Nat.  Bank.  v.  McAnulty,  89  Tex.  129, 
discussing  effect  of  release  of  one  of  several  makers  of  note. 

Interest. — Contracts  for,  in  excess  of  the  legal  rate,  must  be  in  writ- 
ing, p.  64. 

Cited  as  authority,  construing  a  similar  statute,  in  Wenzer  ^.  Taylor, 
39  Kan.  758. 


23  Cal.  66-70.    MARSHALL  ▼.  FERGUSON. 

Growing  Crops. — Contracts  for  sale  of,  the  product  of  periodical  plant- 
ing and  cultivation,  are  not  within  the  statute  of  frauds,  and  need  not 
be  in  writing,  p.  69. 

Affirmed  as  the  settled  doctrine,  in  Davis  v.  McFarlane,  37  Cal.  636; 
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8.  a  99  AnL  Dec.  342;  and  Vulicevich  y.  Skinner,  77  Oal.  240.  Cited  as 
authority  to  the  ruling  stated,  in  Smook  v.  Smook,  37  Mo.  App.  64;  and 
Kimball  v.  Sattley,  55  Vt.  291,  Cited  in  Cook  v.  Steel,  42  Tex.  59,  hold- 
ing that  cotton  planted  is  subject  to  mortgage  regardless  of  its  growth 
toward  maturity;  and  in  59  Am.  Dec  107,  note  to  the  ruling  stated. 

DehTery. — ^Agreement  to  pay  a  fixed  sum  in  grain  if  not  fulfilled  by 
the  delivery  of  the  grain  at  the  time  fixed,  beoomes  a  debt  payable  in 
money,  p.  69. 

Cited  in  46  Am.  Rep.  308,  note,  where  the  cases  bearing  on  the  sab- 
jeet  are  coUecrt^. 

Objections  to  evidence  should  be  taken  at  the  time  the  evidence  is 
introduced,  p.  70. 

Cited  in  Brace  v.  Double,  3  S.  Dak.  419;  and  Mining  Co.  v.  Mining  Co., 
6  Utah,  634;  Stockton  etc.  Go.  v.  Olens  etc.  Co.,  121  CaL  173,  holding  in- 
BiiiBcieney  of  complaint  waived  by  failure  to  object  to  testimony  offered 
thereunder. 

23  OaL  70-75.    SILEY  v.  PEHL. 

Hssbond  and  Wife. — ^Where  property  is  conveyed  to  the  wife,  and  the 
deed  shows  upon  its  face  a  consideration  paid,  it  becomes  the  common 
property  of  both  husband  and  wife,  p.  74. 

Doetrine  approved  ip.  Schuyler  v.  Broughton,  70  Cal.  283;  and  Charau- 
leau  V.  Woffenden,  1  Ariz.  Ter.  273;  and  cited  to  the  ruling  stated,  in 
86  Am.  Dec.  637,  note;  and  96  Am.  Dec.  423,  note. 

Same^— Homestead  may  be  established  upon  common  property  of 
husband  and  wife,  p.  74. 

CSted  as  authority  in  68  Am.  Dec.  309,  note;  and  70  Am.  Dec  346, 
note.  So  in  87  Am.  Dec.  273,  note,  as  authority  that  a  deed  to  a 
purchaser  of  a  homestead  at  execution  sale  is  such  a  doud  upon  the 
daimant's  title  as  a  court  of  equity  will  remove. 

23  CuL  75-78.    CASTLE  v.  BADER. 

Pleading. — ^Facts  and  circumstances  constituting  alleged  fraud  must 
be  set  forth,  p.  77. 

AflSrmed  in  Goodwin  v.  Goodwin,  59  CaL  562  (case  charging  a  fraud 
brought  about  by  false  representations  and  improper  and  undue  in- 
fluence); Albertoli  v.  Branham,  80  Cal.  633;  S.  C.  13  Am.  St.  Bep.  202; 
and  Water  Works  v.  San  Francisco,  82  Cal.  321,  in  dissenting  opinion  of 
Thornton,  J.  Claflin  Co.  v.  Simon,  18  Utah,  160;  Ladd  v.  Judson,  66 
Am.  St.  Bep.  286,  note,  noted  imder  Kinder  v.  Macy,  7  Cal.  206; 
Aigeltinger  v.  Einstein,  143  Cal.  611,  613,  discussing  right  of  attaching 
creditor  to  file  creditor's  bill.  Approved  in  Whitley  v.  Murphy,  6  Greg. 
333;  S.  C.  20  Am.  Rep.  745,  bill  in  equity  for  relief  on  ground  of 
fraudulent  and  illegal  taxation.  Cited  in  16  Am.  St  Rep.  134,  note. 
Notes  CaL  Rep.— 74 
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Same. — Requisites  of  complaint  in  action  by  creditor  to  cancel  and 
set  aside  a  judgment,  rendered  against  his  debtor,  on  the  ground  that  it 
is  fraudulent,  p.  78. 

Cited  as  authority  in  65  Am.  Dec.  521,  note;  and  90  Am.  Dec  288,  note. 

23  CaL  78-82.    GAVITT  v.  DOUB. 

Pleadings. — Court  may  allow  amendment  of  so  as  to  supply  a  defect 
even  after  commencement  of  trial,  p.  80. 

Cited  as  authority  in  Buddee  t.  Spangler,  12  Colo.  223,  holding  it  to 
be  discretionary  in  the  court  to  allow  amendment  of  answer,  though 
the  facts  contained  therein  were  known  to  defendant  before  filing  a 
former  amended  answer. 

Amendments  of  sheriff's  returns  are  liberally  allowed  by  the  courts 
BO  as  to  make  them  conform  to  the  true  state  of  facts,  pp.  81,  82,  af- 
firming Borland  v.  O'Neal,  22  Cal.  504. 

Ruling  affirmed  in  People  v.  Goldenson,  76  Cal.  345;  and  approved  in 
Irons  V.  Manufacturing  Co.,  61  Iowa,  408;  Richards  v.  Ladd,  6  Sawy.  46 
(with  or  without  notice) ;  and  Telegraph  Cable  v.  Fleischner,  66  Fed. 
Rep.  905,  holding  that  return  may  be  amended  after  sheriff  has  gone 
out  of  office,  and  after  an  action  has  been  commenced  against  him. 
Cited  in  Malone  v.  Samuel,  13  Am.  Dec.  173,  177,  note,  discussing  amend- 
ment of  returns  to  writs. 

• 

23  Cal.  82-85.    REAL  DEL  MONTE  MINING  CO.  ▼.  POND  MUilNG 
CO. 

Injunction. — ^Will  be  dissolved  on  motion^  where  granted  without 
notice,  and  an  answer  is  afterward  filed  denying  all  the  equities  of  the 
complaint,  p.  84. 

Approved  as  authority  in  Grant  County  v.  Mortgage  Co.,  3  S.  Dak.  394. 

Same. — Application  for  by  plaintiff  should  be  made  promptly,  and 
not  delayed  until  large  expenditures  have  been  made  by  defendant, 
p.  84. 

Referred  to  in  Lux  v.  Haggin,  69  Cal.  280;  and  cited  to  the  ruling 
stated,  in  63  Am.  Dec.  106,  note. 

Question  of  defendant's  solvency  is  often  an  important  element  in 
passing  upon  an  application  for  an  injunction  pending  the  litigation, 
p.  85. 

Cited  as  authority  in  Bigelow  v.  Los  Angeles,  85  CaL  618;  Copper 
King  V.  Wabash  etc.  Co.,  114  Fed.  992,  noted  under  Hicks  v.  Compton, 
18  Cal.  206. 

General  Citations. — ^In  Paige  v.  Akins,  112  Cal.  412,  that  discretion  in 
granting  of  injunctions  should  be  exercised  in  favor  of  the  party  most 
likely  to  be  injured;  McGregor  v.  Mining  Co.,  14  Utah,  62;  S.  C.  60  Am. 
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St  Rep.  887,  that  an  injunction  will  not  be  granted  when  the  remedy  at 
bw  IB  adequate;  and  in  Bailey  y.  Bond,  77  Fed.  Rep.  410,  defining  the 
term  "forking  a  mine." 

23  Cal.  85-93.    SBAVER  T.  FITZGERALD. 

Summons. — ^In  justice's  court,  if  required  to  be  published,  may  be 
made  returnable  more  than  ten  days  from  its  date,  p.  90. 

Affirmed  in  Hisler  v.  Carr,  34  Cal.  646. 

Vsiiance. — Where  judgment  is  against  D.  C.  Seaver,  while  the  name 
m  the  published  summons  is  *'D.  C.  Sea  vers,"  the  variance  is  immaterial, 
p.  92. 

Cited  as  authority  in  Lane  v.  Inness,  43  Minn.  143,  holding  that  a 
■light  error  in  the  name  of  the  defendant  in  a  published  summons  is  not 
fatal  to  jurisdiction. 

23  Cal.  94-101.    MULFORD  ▼.  ESTXTDILLO.    8.  C.  17  Cal.  618;  32  Cal. 
131. 
Sureties. — ^Are  released  by  levy  upon  property  sufficient  to  satisfy  the 
judgment  against  their  principal,  and  their  liability  cannot  be  revived 
by  release  of  the  property  from  the  levy,  p.  100. 

Approved  as  authority  in  Day  v.  Ramey,  40  Ohio  St.  449;  and  Hyde 
▼.  Rogers,  69  Wis.  160,  162.  Distinguished  in  Murray  v.  Meade,  6  Wash. 
St.  696,  in  which  case  the  surety  was  held  not  to  stand  in  the  position 
of  a  volunteer  in  paying  the  judgment  and  costs,  but  was  subrogated  to 
the  plaintiff's  rights.  Questioned  in  Trapnell  v.  Richardson,  58  Am.  Dec. 
358,  note,  collecting  and  collating  the  authorities  bearing  upon  the  ques- 
tion. 

Pleading. — ^Where  such  levy  is  set  forth  in  the  answer  as  a  defense, 
it  is  new  matter,  and  is  deemed  admitted,  unless  a  replication  is  filed 
denying  the  same,  p.  100. 

Cited  as  authority  in  Bull  v.  Coe,  77  Cal.  62,  S.  C.  11  Am.  St.  Rep. 
240,  holding  that  the  release  of  a  surety  by  discharge  of  the  principal 
IB  new  matter,  and  must  be  pleaded. 

23  Cal.  10M03.    BURNS  ▼.  McKENZIE. 

Partnership. — ^Admissions  by  partner,  after  dissolution  of  firm,  are 
not  competent  evidence  to  charge  the  other  partner,  p.  102. 

(Sted  in  18  Am.  Dec.  515,  note;  51  Am.  Dec.  330,  note;  and  40  Am. 
St.  Rep.  567,  note,  where  the  matter  is  fully  discussed. 

23  QiL  103-105.    DAWLEY  y.  HOVIOUS. 

Motion  for  new  trial  on  the  ground  that  the  verdict  is  contrary  to  the 
evidence,  will  be  denied,  if  the  statement  does  not  show  that  it  em- 
bodies all  the  evidence  given  on  the  trial,  pp.  104,  105. 
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Examined  in  Hidden  v.  Jordan,  28  Cal.  311,  and  holding  that  if  the 
statement  specifies  certain  particulars,  in  relation  to  which  it  is  claimed 
a  finding  of  fact  is  unsupported  by  the  evidence,  the  presumption  will 
be  that  all  the  evidence  upon  the  point  specified  is  contained  in  the 
statement,  although  the  record  does  not  show  affirmatively  that  such 
was  the  case.  Overruling,  as  to  this  point,  Owen  v.  Morton,  24  Cal.  375. 
Cited  in  Heda  etc  Go.  ▼.  Gisbom,  21  Utah,  76,  presuming  on  appeal 
under  such  bill  that  sufficient  evidence  existed;  Spence  v.  Soott,  97  CaL 
182,  holding  that  the  question  whether  the  trial  court  erred  in  striking 
out  parts  of  an  answer  cannot  be  presented  upon  an  appeal  from  a  judg- 
ment without  a  bill  of  exceptions. 

23  GaL  106-108.    H£YMAN  ▼.  LOWELL. 

Courts  of  Equity  will  grant  relief  from  sales  made  upon  their  dterees, 
for  irregularity  or  defect  in  title,  if  application  be  made  within  a 
reasonable  time,  p.  108. 

Cited  in  76  Am.  Dec.  660,  note. 


23  CaL  108-111.    DAWLET  ▼.  AYERS. 

Homestead. — ^Fact  that  husband  and  wife  do  not  intend  to  reside 
permanently  in  the  state  does  not  prevent  them  from  enjoying  the 
benefit  of  the  homestead  law,  p.  110. 

Cited  in  Lehman  v.  Bryan,  67  Ala.  669,  holding  that  temporary  ab- 
sence is  not  necessarily  an  abandonment  of  the  homestead.  So,  as 
authority  to  the  same  effect,  in  Taylor  v.  Hargous,  60  Am.  Dee.  608, 
note. 

23  CaL  111-117.    GUY  Y.  WASHBURN. 

Taxes. — ^If  illegally  assessed,  and  the  collector  is  about  to  sell  the 
property  for  the  taxes  thus  assessed,  the  tax  may  be  paid  under  pro- 
test, and  the  money  recovered  back  by  action,  pp.  112,  113. 

Approved  in  Craig  v.  Boone,  146  CaL  720,  action  will  not  lie  against 
tax  collector  to  recover  taxes  paid  to  him  under  protest  though  assess- 
ment was  void.  Limited  in  Bucknall  v.  Story,  46  Cal.  698,  S.  C.  13  Am. 
Rep.  226,  holding  that  there  must  be,  in  addition  to  the  illegality  of 
the  demand,  some  compulsion  or  coercion  attending  its  assertion,  which 
controls  the  conduct  of  the  party  making  the  payment.  Distinguished  in 
Detroit  v.  Martin,  34  Mich.  177,  S.  C.  22  Am.  Rep.  617,  holding  that  pay- 
ment of  taxes  laid  on  land  under  an  unconstitutional  law  to  prevent  a 
sale  is  voluntary,  though  made  under  protest,  and  cannot  be  recovered 
back.  So,  to  same  effect,  in  Montgomery  v.  Cowlitz  County,  14  Wash. 
St.  233,  following  the  Michigan  rule.  Cited  as  authority  in  State  v. 
Nelson,  41  Minn.  27,  holding  that  one  who  pays  illegal  taxes  charged 
upon  land,  in  order  to  secure  the  recording  of  his  deed,  may  recover  back 
the  money. 
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General  Citations.— In  San  Luis  Obispo  v.  Hendricks,  71  GaL  245, 
holding  that  a  license  tax  for  the  sale  of  liquors  is  not  a  penalty,  but  in 
the  nature  of  a  debt  due  from  the  person  conducting  the  business  to  the 
ommty;  and  in  People  v.  SeymouTj  76  Am.  Dec.  537,  note,  as  authority 
that  the  legislature  has  power  to  enact  laws  authorizing  the  collection 
of  delinquent  taxes. 

23  GaL  117-121.    HIMMSLMANN  ▼.  SCHMIDT. 

Homestead. — ^Validity  of  mortgage  of,  considered,  construing  amend- 
ment to  the  Homestead  Act  of  1860,  pp.  119,  et  seq. 

Cited  in  Johnston  v.  Bush,  49  Cal.  201,  and  holding  that  the  dedication 
of  land  as  a  homestead,  under  the  act  of  1861,  had  no  other  effect  than 
to  exempt  it  from  alienation,  so  long  as  the  homestead  claim  was  im- 
pressed upon  it,  except  by  the  joint  deed  of  the  two  spouses. 

Same. — ^Mortgage  upon  homestead  becomes  effectual  when  declara- 
tion of  abandonment  is  filed,  p.  120. 

Cited  in  Inge  v.  Gain,  65  Tex.  80,  construing  the  Texas  statute;  so,  to 
nme  effect,  in  Galrert  v.  Williams,  35  La.  Ann.  325,  dissenting  opinion 
of  Fenner,  J.;  and  so,  in  Godfrey  v.  Thornton,  46  Wis.  685. 

Sime. — ^Husband,  after  death  of  wife,  may  alienate  or  encumber  the 
homestead  by  his  single  deed,  p.  120. 

Cited  to  the  ruling  stated,  in  68  Am.  Dee.  309,  note. 

O  C^  121.    HATHAWAY  y.  BRADY. 

Note  may  be  Reformed  so  as  to  supply  omitted  terms,  p.  123. 

Cited  in  note  to  Williams  ▼.  Hamilton,  65  Am.  St.  Rep.  492,  619,  on 
reformation. 

23  Cal.  125-127.    PBOPLR  EX  RKL.  BARRY  T.  GRAY. 

County  Wairant. — ^Though  drawn  payable  to  "A.  or  bearer,"  does  not 
possess  the  quality  of  negotiable  paper  so  as  to  make  it  transferable 
by  delivery,  p.  126. 

Cited  in  National  Bank  y.  Herold,  74  Gal.  607,  S.  G.  5  Am.  St.  Rep. 
478,  and  holding  that  the  indorsement  and  deliyery  of  the  warrant  by 
the  payee  named  therein  is  an  equitable  assignment  of  the  debt,  and 
sn  anthorization  to  the  assignee  to  reoeive  the  money  due  thereon. 
Cited  ss  authority,  and  applied  to  an  order  for  a  requisition  drawn  on 
the  county  superintendent  of  public  schools  by  the  trustees  of  a  school 
district,  in  Shakespear  v.  Smith,  77  Gal.  640;  S.  G.  11  Am.  St.  Rep.  329. 
(Sted,  also,  in  83  Asl  Dec.  82,  note. 

23  GaL  127-131.    PEOPLE  ▼.  RAINS. 

Default. — On  application  to  set  aside  default,  it  is  necessary  for  the 
defendant  to  show  that  he  has  a  good  defense  on  the  merits,  p.  129. 


23  Cal.  136-140 
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Approved  in  Nevada  Bank  v.  Dresbach,  63  Cal.  325,  holding  that  an 
affidavit  of  merits  is  indispensable  as  the  basis  of  the  motion.  So,  to 
same  effect,  in  Collins  v.  Scott,  100  Cal.  452,  an  action  to  vacate  decree 
of  foreclosure  on  ground  of  fraud.  Cited  with  approval  in  dissenting 
opinion  of  Murphy,  J.,  in  Horton  v.  New  Pass  Co..  21  Nev.  192.  a  similar 
case.  So  in  Carr  v.  Dawes,  46  Mo.  App.  359,  holding  that  courts  do  not 
regard  technical  defenses  with  favor.  Cited  to  the  ruling  stated,  in  73 
Am.  Dec.  645,  note;  58  Am.  Dec  397,  note,  that  neglect  of  attorney  is 
no  ground  for  relief;  Enright  v.  Grant,  5  Utah,  344,  that  opening  de- 
fault is  a  matter  resting  in  the  discretion  of  the  court;  so,  to  same 
effect,  in  Jensen  v.  Barbour,  12  Mont.  575.  Referred  to  in  Bell  v.  Thomas, 
7  S.  Dak.  20.5,  in  which  case  judgment  was  set  aside  on  service  of  a 
meritorious  answer  by  the  defendant.  And  so,  in  Reidy  v.  Scott,  53 
Cal.  74,  in  which  the  principal  case  is  distinguished. 

Taxation. — ^Description  of  property  in  assessment  may  be  general*  p^ 
129. 

Cited  in  Lahman  v.  Hatch,  124  Cal.  4,  as  to  "improvements  on  land." 

Same. — When  a  complaint  contains  the  substantial  averments  of  a 
cause  of  action,  though  defective  in  form  and  certainty,  the  defect  is 
cured  by  a  verdict  or  default,  p.  130. 

Ruling  approved  in  Alexander  v.  McDow,  108  Cal.  29. 

23  Cal.  136-138.     ZOLLER  ▼.  McDONALD. 

AppeaL — Order  of  coimty  court  dismissing  appeal  from  justice's  court 
is  a  final  judgment,  from  which  an  appeal  may  be  taken  to  the  supreme 
court,  p.  136. 

Approved  as  authority  in  Holter  Lumber  Co.  v.  Insurance  Co.,  18 
Mont.  286;  Nevada  Cent.  R.  R.  Co.  v.  District  Court,  21  Nev.  412;  and 
Mouser  v.  Palmer,  2  S.  Dak.  468;  cited  in  State  v.  Booth,  21  Utah,  93 
noted  under  Dowling  v.  Polack,  18  Cal.  626.  But  denied  in  In  re  Weber, 
4  N.  Dak.  126,  Bartholomew,  C.  J.,  dissenting,  p.  133.  Cited  to  the 
ruling  stated  in  60  Am.  Dec.  430,  note. 

Undertaking  on  appeal  which  complies  substantially  with  the  statute, 
is  sufficient,  p.  137. 

Approved  as  authority  in  Stapleton  v.  Pease,  2  Mont.  509.  Cited  in 
State  V.  Cal.  Mg.  Co.,  13  Nev.  212,  holding  bond  sufficient  under  local 
statutes. 


23  Cal.  138-140.    PEOPLE  v.  PARK. 

Taxation. — ^Property  of  an  intangible  nature,  such  as  debts,  and  the 
like,  are  assessable  in  the  county  where  the  owner  resides,  p.  140. 

Affirmed  in  People  v.  Eastman,  25  Cal.  603;  People  y.  AVhartenby,  38 
Cal.  467  (taxation  of  money  at  interest) ;  San  Francisco  v.  Lux,  64  CaL 
483,  484  (of  money  belonging  to  estate  of  decedent).  Cited  i.i  Estate  of 
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Fair,  128  Cal.  612,  as  to  bonds  of  foreign  railroad  corporations,  though 
in  the  possession  of  agents  outside  the  state  of  domicile;  Comptoir  etc. 
T.  Board  etc.,  52  La.  Ann.  1329,  noted  under  Falkner  v.  Hunt,  16  Cal.  167. 
Ruling  approved  in  Boyd  v.  Selma,  96  Ala.  149,  162;  City  Council  v. 
Dunbar,  50  Ga.  393  (bonds) :  and  Johnson  v.  Oregon  City,  2  Oreg.  330. 
Cited  to  the  ruling  stated,  in  56  Am.  Dec.  629,  note,  where  the  cases  are 
oollected.  Harmonized  in  People  v.  Home  Ins.  Co.,  29  Cal.  646,  question 
of  taxation  of  bonds  of  this  state  belonging  to  a  foreign  insurance 
company. 

23  CaL  142-143.    COSTER  v.  BROWN. 

Statute  of  Limitations. — When  debt  is  barred  by,  the  mortgage  given 
to  secure  it  is  also  barred,  p.  142. 

Cited  as  authority  in  Henderson  v.  Grammar,  66  Cal.  336;  and 
Schmucker  v.  Sibert,  18  Kan.  110;  S.  C.  26  Am.  Rep.  768. 

Same. — Subsequent  purchaser  from  mortgagor  may  plead  the  statute 
as  a  defense  to  an  action  to  foreclose  the  mortgage,  p.  143. 

Cited  as  authority  and  the  doctrine  approved  in  Ward  v.  Waterman, 
85  Cal.  507;  Day  v.  Baldwin,  34  Iowa,  384;  Smith  v.  Ford,  48  Wis.  151; 
-Schmucker  v.  Sibert,  18  Kan.  110;  S.  C.  26  Am.  Rep.  768;  Nix  v.  Card- 
well,  2  Posey,  268;  and  82  Am.  Dec.  757,  note.  Denied  in  Saenger  v. 
Nightingale,  4  Woods,  490,  S.  C.  48  Fed.  Rep.  712,  a  decision  influenced 
by  the  peculiar  provisions  of  the  Georgia  statute. 

23  OaL  144-149.    McNEIL  v.  BORLAND. 

Mechanic's  Lien. — Proceeding  to  enforce,  under  law  of  1861,  is  a 
special  case,  within  the  meaning  of  that  term  as  used  in  the  consti- 
tution, p.  148. 

Alarmed  in  Van  Winkle  v.  Stow,  23  Cal.  458,  fully  describing  the 
nature  of  the  proceeding.  And  referred  to  with  respect  to  modes  of 
enforcing  liens  of  mechanics,  in  Dickson  v.  Corbett,  10  Nev.  441 ;  Mareati 
▼.  Stanley,  6  Colo.  App.  339;  and  63  Am,  Dec  78  note. 

23  Oal.  150-152.    PEOPLE  v.  LINN. 

Endence.— Strict  proof  of  identity  of  coin  stolen  is  not  required  if 
the  jnry  are  satisfied,  p.  161. 

Cited  as  authority  in  Porter  v.  State,  26  Fla.  58;  and  State  y.  Mc- 
Annlty,  26  Kan.  536. 

23  OaL  152-156.    NEELY  T.  NAGLEB. 

Agency.— Representations  of  agent,  made  at  time  of  transaction  which 

18  within  the  scope  of  his  authority,  is  evidence  against  the  principal,  p. 
155. 

Cited  m  12  Am.  Dec.  326,  note,  where  qualifications  of  the  rule  are 
giren. 
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23  Cal.   16S  158.     PEOFLZ  t.  OAUITT. 

Granting  oi  Tefuiins  of  continnoncea  resta  In  the  sound  disoretion  of 
the  court  to  whom  the  appliation  is  made,  p.  157. 

Approved  in  People  v.  Jenldna,  56  CnL  6;  Block  t.  Appolonio,  1  Hont. 
345;  and  State  t.  O'NeJl,  IS  Oreg.  1S5;  People  v.  Breen,  130  CoL  TT, 
People  V.  Totman,  136  Cal.  134,  and  SteU  v.  Fieater,  32  Or.  £S0,  hold- 
ing discretion  not  abused  on  refusal  under  facts  ^tated- 

Challense  to  Jniora. — Nonprejudicial  error,  p.  168. 

Approved  in  People  v.  Durrant,  116  Cal.  106,  holding  that  if  tbt 
judge  em  in  diaallowing  a  ohallenge  for  cauae,  and  the  defendant 
thereafter  excuaes  the  obnoxious  juror  under  a  peremptory  challenge, 
and  the  jury  la  completed  without  the  exhaustion  by  the  defense  of  oil 
its  peremptory  challenges,  the  error  of  the  court  will  not  be  reviewed, 
liecause  no  Injury  oould  have  resulted  to  the  defendant.  So,  to  the  same 
effect,  in  State  v.  Baymond,  11  Nev.  108.  Cited  in  State  v,  Fourchy,  61 
Ut.  Ann.  244,  noted  under  People  v.  Qatewood,  20  CoL  140. 

83  CU.  158-160.     PEOPLE  t.  BBIfBR. 

Criminal  Prtictiee. — If  indictment  be  for  misdemeanor,  defendant  nay 
appear  and  plead  by  attorney,  and  the  trial  may  be  had  in  his  absence, 
p.  160. 

Approved  in  People  v.  Budd,  67  Cal.  361;  and  dted  in  Wairen  v. 
State,  6B  Am.  Dec  220,  221,  noting  that  sudi  is  the  rule  by  statute,  ii 
California. 

Some. — In  such  ease  the  oourt  has  no  power  to  enter  the  defendant's 
default  and  declare  his  recognisance  forfeited,  p.  160. 

Cited  in  People  v.  Budd,  67  Cal.  362;  and  68  Am.  Dec.  224,  not« 

23  Cal.  160-161.    BLLIS  v.  HTJU,. 

AppetL — Dismissal  of  operates  as  an  afltrmance  of  judgment,  and 
renders  the  suretiea  liable  on  the  undertaking,  p.  161. 

AiHrmed  In  Chase  v.  Beraud,  29  Cal.  139;  and  dted  as  authority 
to  the  ruling  stated  in  Tholheimer  v.  Crow,  13  Colo.  403;  State 
V.  Biesman,  12  Mont.  18;  and  Dunterman  v.  Storey,  40  Neb.  453.  Cited 
as  sustaining  the  right  to  an  independent  suit  upon  an  appeal  bond,  ni 
Trent  V.  Ehowberg,  86  Tex.  251;  and  cited  to  the  ruling  stated,  in 
Howell  V.  Alma  Miiiing  Co.,  38  Am.  St.  Rep.  708,  note,  diacussing  lub- 
jeet  of  liability  of  sureties  on  appeal  bonds.  Referred  to  in  stateiaent 
of  case,  in  Long  v.  Neville,  36  Cal.  467;  S.  C.  B5  Am.  Dee.  200. 

23  Cal.  161-164.    PEOPLE  t.  LEET. 

Description  of  Tract  of  land  by  name  is  sufficient,  in  an  asBesainait 
for  taxes,  p.  182, 
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Cited  as  authority  in  Driggers  ▼.  Cassady,  71  Ala.  535;  and  Phelan  y. 
Poyoreno,  74  Cal.  455,  holding  such  description  sufficient  if  the  land 
can  be  identified  by  such  name. 

23  OaL  165-170.    GSE^^LL  ▼.  WALDSN. 

Pleading. — ^It  is  the  ultimate  and  not  the  probative  facts,  which 
should  be  averred,  p.  169. 

Cited  in  Thomas  v.  Desmond,  63  Cal.  427,  and  holding  a  complaint 
demurrable  if  it  merely  states  the  evidence;  so,  to  same  effect,  in  76 
Am.  Dec  498,  note. 

General  Citations.— In  Wenzel  v.  Schultz,  100  Cal.  255,  holding  that 
in  an  action  to  enforce  a  vendor's  lien,  under  a  denial  in  the  answer 
that  the  plaintiff  ever  owned  the  land,  it  is  proper  to  show  that  the 
deed  to  plaintiff  was  a  mortgage,  and  hence  did  not  convey  the  title. 

23  OaL  173-178.    FHANELIN  v.  STAT£  BOARD  OF  EXAMINERS. 

Legislative  Questions. — Over  questions  purely  legislative  the  courts 
have  no  supervision  or  control,  p.  175. 

Affirmed  in  People  v.  Pacheoo,  27  CaL  222,  asserting  the  power  of  the 
legislature  over  taxation  and  appropriations.  Cited,  and  principle  of 
the  decision  approved,  in  Hovey  v.  Foster,  118  Ind.  507;  and  Carr  v. 
State,  127  Ind.  209;  S.  G.  22  Am.  St.  Rep.  628. 

23  CaL  178-179.    GATEWOOD  ▼.  McLAUGHLIH. 


Claim. — Sale  by  parol  by  one  one  in  possession  of,  accompanied 
by  a  transfer  of  possession,  transfers  the  i'  '  \  p.  178. 

Affirmed  in  Patterson  v.  Keystone  Min.  Co.  23  Gal.  576;  but  cited  in 
S.  C  again,  30  CaL  363,  holding  that  since  the  passage  of  the  act  of 
1860,  amended  in  1863,  title  of  mining  claims  can  be  passed  only  by 
instnunents  in  writing.  So,  in  Hardenbergh  v.  Bacon,  33  Cal.  381,  in 
▼hich  case  it  is  held  that  the  ruling  has  no  bearing  when  the  interest 
held  in  the  mining  groimd  is  considered  as  real  estate;  and  so,  in  Hop- 
kins T.  Noyes,  4  Mont.  558,  holding  that  a  mining  claim  can  only  be 
transferred  by  deed.  Cited,  reviewing  the  decisions,  in  63  Am.  Dec. 
107,  note. 

23  OaL  179-180.    ZEIGLER  ▼.  WELLS,  FARGO  &  CO.  83  Am.  Dec.  87. 

Damages. — ^Where  property  sued  for  is  a  chose  in  action,  defendant 
niay  reduce  the  damages  by  proof  of  the  insolvency  of  the  maker  of 
the  instrument,  p.  180. 

(Sted  as  authority  in  First  Nat.  Bank  v.  Dickson,  5  Dak.  Ter.  289,  case 
of  conversion  of  certificate  of  deposit.  Cited  in  Patterson  v.  Plummer, 
10  N.  Dak.  101,  noted  under  Survey  v.  Wells,  5  Cal.  124. 
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23  CaL  181-134.    PEOPLE  t.  TODD. 

Taxation. — Validity  of  tax  asBesBmeiit  in  the  particular  case,  oon- 
sidered,  pp.  182,  183. 

Refeired  to  with  approval,  in  Henderson  t.  State,  SS  Ind.  248;  and 
Cross  T.  Milwaukee,  19  Wis.  617.  Cited  in  People  v.  Sejmour,  76  Am. 
Dec  G33.  note,  as  sustaining  the  proposition  that  courts  have  no  power 
to  go  behind  aaseBsnieiitB  legalized  and  conGrmed  b;  an  act  of  the  legis- 
lature to  inquire  into  alleged  errors  and  irregularities  in  the  iMsessment. 

Same. — Complaint  in  the  action  to  recover  unpaid  taxes  sustained  as 
sufficient,  pp.  183,  184. 

Approved  as  authority  in  Parker  v.  Jacksonville,  37  Fla.  353.  Dis- 
tinguished in  State  v.  Mining  Co.,  14  Nev.  242,  and  holding  that  taxes 
due  to  state  on  the  proceeds  of  mines  for  the  different  quarters  of  eack 
year,  cannot  be  united  in  the  same  cause  of  a<'tion.  Cited  as  anthority 
that  a  statute  may  legally  provide  for  the  recovery  of  costs  as  well  as 
the  tax  itself,  in  70  Am.  Dec.  637,  note. 

23  Cal.  185-193,     HAYES  v.  WELLS^  FARGO  ft  CO.    S3  Am.  Dec  89. 

Common  Carriers  are  not  1ial>le  for  inclosed  articles  of  special  valoe 
unless  informed  of  such  value,  p.  100. 

aud  aa  authority  in  Way  v,  Chicago  etc.  Ry.  Co.  «4  Iowa,  52,  S.  C. 
52  Am.  Rep.  434,  holding  that  one  who  is  injured  by  the  negligence  of 
a  railway  company  while  fraudulently  using  another's  ticket,  has  no 
remedy  against  the  company;  note  to  Bullard  v.  Express  Co.,  61  Am. 
St.  Kep.  360,  362,  373,  374,  377,  384,  on  duties  of  express  companiea. 

Same. — Liability  of,  generally  considered,  pp.  188-193. 

Cited  in  86  Am.  Dec,  426.  note,  liability  for  loss  of  or  injury  to  goods; 
87  Am.  Dec,  260,  note;  and  96  Am,  Dec.  211,  note,  that  express  com- 
imnies  are  common  carriers;  96  Am,  Dec,  456,  note;  and  9S  Am,  Dec 
.>86,  note,  as  to  degree  of  care  required  of  common  carriers;  93  Am. 
Dec.  73,  note,  defining  term  "common  carrier;"  4  Am.  St.  Rep,  628, 
note;  and  37  Am.  St,  Rep,  247,  note,  liability  In  respect  to  delivery  of 
goods;  23  Am,  St,  Rep.  597,  note,  that  fraud  of  shipper  will  aefeat  bis 
right  to  recover;  and  57  Am.  St.  Rep,  38,  note,  that  plaintiff  is  not  en- 
titled to  recover  where  he  baa  brought  injury  on  himself,  or  has  been 
guilty  of  negligence  which  in  any  way  concura  in  causing  loss  or 
damage. 

23  Cal.  193-196.    PKESTON  t.  KETS. 

Instnictions. — It  is  not  error  to  refuae  nn  Instruction  asked,  which 

assumes  a  certain  fact  to  exist,   respecting  which   evidence    has    been 
introduced  before  the  jury,  p.  196 

Cited  as  a\ithority  to  the  ruling  stated,  in  Bradley  v.  Lee,  38  Cal.  70, 
So,  in  Williamson  v.  Tobey,  86  Cal.  498,  holding  that  if  a  requested  in- 
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stniction  contains  several  propositions,  one  of  which  is  erroneous,  the 
court  may  refuse  the  whole  instruction. 

Hew  TriaL — Order  denying,  will  not  be  reversed  where  the  evidence 
is  conflicting,  p.  196. 

Cited  in  Caulfield  v.  Bogle,  2  Dak.  Ter.  467,  holding  that  the  finding 
of  the  court  below  will  not  be  disturbed  where  the  evidence  is  con- 
flicting. 

23  CaL  196198.    McCARTT  ▼.  FKEMONT. 

Pleading. — ^Different  causes  of  action  united  in  one  complaint  should 
be  separately  stated,  p.  197. 

Referred  to  in  Lamb  v.  Harbaugh,  105  Cal.  690,  holding  that  a  com- 
plaint alleging  such  circumstances  of  aggravation  as  will  entitle  the 
plaintiff  to  punitory  damages  in  an  action  for  trespass  to  land  must 
plead  those  circumstances  in  such  a  manner  that  there  will  be  no  am- 
biguity or  uncertainty  in  determining  that  they  are  set  forth  solely  for 
the  purpose  of  establishing  such  claim,  and,  if  they  are  pleaded  in  such 
manner  as  would  be  proper  in  an  action  brought  to  recover  damages 
other  than  those  for  the  trespass,  the  complaint  will  for  that  reason 
be  subject  to  a  demurrer  for  misjoinder  of  causes  of  action. 

Trespasser. — Owner  of  property  may  remove,  with  use  of  such  force 
as  is  necessary,  p.  198. 

Cited  in  Maher  v.  Wilson,  139  Cal.  518,  519,  applying  rule  to  action 
for  wrongful  arrest,  and  awarding  nominal  damages  only. 

23  OiL  198-208.    SEILLMAN  ▼.  LACHMAN.    83  Am.  Dec.  96. 

One  Rule  Peculiar  to  Mining  Partnership  is,  that  each  owner  has  a 
right  to  sell  and  convey  his  interest,  and  such  sale  does  not  dissolve  the 
partnership,  p.  203. 

Affirmed  in  Duryea  v.  Burt,  28  Cal.  578;  McConnell  y.  Denver,  35  CaL 
•369,  370,  372;  S.  C.  95  Am.  Dec  108,  109,  110  (treating  of  power  of  mem- 
ber of  ditch  company) ;  cited  in  Cavanaugh  v.  Salisbury,  22  Utah,  472, 
discussing  powers  of  member  of  mail  carrying  partnership;  Childers  v. 
Neely,  47  W.  Va.  72,  74,  77,  further  discussing  right  of  such  partner  to 
lien  on  property  for  his  advances;  Mining  Co.  v.  Bank,  95  Fed.  39, 
quoting  Kahn  v.  Smelting  Co.,  102  U.  S.  645;  note  to  Breaux  v.  Le 
Blanc,  69  Am.  St.  Rep.  413,  on  partnership  dissolution;  Jones  v.  Clark, 
42  CaL  194  (power  of  superintendent  to  bind  mining  partnership) ; 
Decker  v.  Howell,  42  CaL  642  (in  mining  partnerships  the  delect\is  per- 
lonae  does  not  exist) ;  Stuart  v.  Adams,  89  Cal.  369  (liability  of  mem- 
bers of.)  Cited  with  approval  as  to  nature  of  mining  partnerships,  in 
C!harles  v.  Eshleman,  5  Colo.  112;  Manville  v.  Parks,  7  Colo.  133,  135; 
Meagher  v.  Reed,  14  Colo.  364;  Kahn  v.  Smelting  Co.,  2  Utah,  218;  S. 
C.  reversed,  102  U.  S.  645,  646;  Southmayd  v.  Southmayd,  4  Mont.  113; 
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Congdon  T.  OldB,  18  Hont.  400,  491;  Thomu  v.  Hunt,  73  Fad.  Rep.  374; 
and  Bissell  v.  Foaa,  114  U.  S.  260.  CiUd,  povera  of  mining  partnen,  in 
63  Am.  Dec.  107,  note;  2S  Am.  St.  Rep.  480,  qoU;  00  Am.  Dec.  521,  noU. 

JutiBdiction. — Of  supreme  court,  U  det«rmined  hy  amount  in  dis- 
pute, p.  202. 

Cited  in  Sanborn  v.  Gcmtr*  Coata  County,  60  CaL  427;  Dashiell  t. 
Slingerland,  60  CaL  660  (amount  sued  for  exclusive  of  interest  is  the 
teat  of  jurisdiction) ;  and  Arnold  t.  County  Court,  38  W.  Va.  145.  So. 
to  same  effect,  in  04  Am.  Dec.  336,  note;  and  08  Am.  Dec  684,  nota. 

23  Cal.  208-210.     TIBBBTTS  v.  HOOKB. 

Mechanic's  Lien. — Description  of  mill  by  name  and  plaoe  of  location  is 
sufficient,  p.  212. 

Affirmed  in  Fredinnick  v.  Mining  Co.,  72  CaL  81.  So,  in  Siblinger  v. 
Kerkow,  82  Cal.  40,  holding,  in  an  action  to  foreclose  a  mechanic's  lien 
on  a  building  that  the  failure  of  the  court  to  define  the  exact  amount 
or  extent  of  tbe  land  necesesry  for  the  building  did  not  invalidate  the 
decree;  Cary  eto.  Co.  t.  McCartf,  10  Colo.  App.  211,  holding  notice  suf- 
ficient as  to  description.  So,  to  same  effect,  in  Vantilburgh  t.  Black,  2 
Mont.  377;  Kezartee  v.  Marks,  16  Oreg.  637;  Osborn  y.  Logus,  28  Oreg. 
316;  Mellor  v.  Valentine,  3  Colo.  204;  North  Star  Iron  Works  Co.  v. 
Strong,  33  Minn.  6;  Putnam  v.  Rosa,  40  Mo.  3301  Cole  \.  Mineral  etc. 
Assn.,  3  S.  Dak.  2TS;  and  Drezel  t.  Richards,  48  Neb.  738. 

Same. — Where  notice  of  Ilen  states  that  the  materials  vere  fur- 
nished to  A  ft  Co.  when  in  fa«t  they  were  furnished  to  A,  this  does  not 
invalidate  the  lien,  p.  21G. 

Cited  as  authority  in  Presbyterian  Cbnroh  v.  Santy,  62  Kan.  466,  a 

Priority  of  Liens,  and  effect  of  agreement,  considered,  p.  218. 

Cited  in  Harkey  v.  Cain,  60  Tei.  160;  and  Sword  t.  Low,  122  DL  407; 
Bennett  v.  Beadle,  142  CaL  243,  construing  section  813,  Code  of  Qvil- 
Proeedure;  Edwards  et«.  Oo.  t.  Bank,  67  Neb.  328,  73  Am.  St.  Rep.  6IT, 
sustaining  chattel  mortgage  on  engine  as  against  mechanic's  lien,  al- 
though affixed  to  the  freehold.  So,  in  38  Am.  Dec  370,  note,  as  au- 
thority for  the  rule  that  fixtures  placed  on  mor^ged  premises  are  re- 
garded as  permanently  annexed  to  the  freehold  and  inure  to  the  benefit 
of  the  mortgagee. 

23  Cal.  219-222.    AirfOIHE  CO.  v.  RID6B  COHPANT. 

Mining  Claim. — Parol  transfer  with  delivery  of  poasesaion  is  suf' 
Hcient  to  prove  transfer  of  title  to,  p.  222. 

Cited  in  63  Am.  Dec.  107.  note. 

Coats. — Clerk  may  insert  amonnt  of,  within  two  days  after  they  shall 
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hsTe  been  taxed  or  ascertained,  in  a  blank  left  in  the  judgment  for  that 
pmpose,  p.  222. 

Cited  as  authority  in  Orr  ▼.  Haskell,  2  Mont.  353. 

23  CaL  223-224.    BANKS  ▼.  MARSHALL. 

Promissoiy  Note. — ^Right  of  action  on  is  not  lost  if  surrendered 
through  mistake,  p.  224. 

Cited  as  authority  to  the  ruling  stated,  in  Thompson  v.  Avery,  11 
Utah,  225. 

23  GaL  226.     EVERETT  ▼.   HYDRAUUC  FLUME   TUNNEL   COM- 
PANY. 
Dam.— Owner  of  is  bound  to  exercise  of  ordinary  care,  but  is  not 
liable  for  accident  which  a  prudent  man  could  not  avoid,  p.  225. 

Approved  as  authority  in  Hannaher  v.  St.  Paul  etc.  R.  R.  Co.,  5  Dak. 
Ter.  22;  Jones  v.  Robertson,  116  IlL  554;  S.  C.  56  Am.  Rep.  7^;  Losee 
T.  Buchanan,  51  N.  Y.  487;  S.  0.  10  Am.  Rep.  632;  Penna.  Coal  Co.  v. 
Sanderson,  113  Pa.  St.  153;  and  Central  Trust  Co.  v.  Wabash  etc  R.  R. 
Co.,  57  Fed.  Rep.  448.  Cited,  bearing  on  liability  of  dam  owner,  in  57 
Am.  Dec.  691,  note;  and  56  Am.  Rep.  07  note. 

23  CaL  226-227.    BOLES  v.  JOHNSTON.    83  Am.  Dec  111. 

Court  of  equity  will  not  set  aside  a  sheriff's  sale  and  a  deed  exe- 
cuted under  it  in  a  collateral  action  commenced  for  that  purpose,  p. 
226. 

Cited  as  authority  in  Mentzer  v.  Ellison,  7  Colo.  App.  331,  dissenting 
opinion  of  Reed  P.  J.;  Approved  in  Woody  v.  Jameson,  5  Idaho,  469, 
mode  of  setting  aside  judicial  sale  wrongfully  made,  prior  to  making 
of  sheriff's  deed,  is  by  motion  in  principal  action  on  notice  to  adverse 
party  and  purchaser;  15  Am.  Dec.  92,  note;  92  Am.  Dec  415,  note;  and 
26  Am.  St.  Rep.  800,  note. 

23  GaL  227-232.    SCHILLINO  ▼.  HOLMEa 

landlord  and  Tenant. — ^Under-tenant,  who  takes  a  lease  and  receives 
possession  from  the  tenant,  becomes  the  tenant  of  the  landlord,  subject 
to  all  the  duties  and. liabilities  of  a  tenant  to  the  landlord,  p.  229. 

CSted  as  authority  in  Sexton  v.  Chicago  Storage  Co.  129  HI.  328;  S.  0. 
16  Am.  St.  Rep.  277;  Craig  v.  Summers,  47  Minn.  193,  discussing  ques- 
tion as  to  what  constitutes  an  assignment  of  a  lease;  and  91  Am.  Dec 
563,  note,  treating  of  implied  renewal  and  continuance  of  leases,  and 
terms  for  which  deemed  renewed. 

23  CaL  232-233.    LADD  v.  RUOOLSa 
Foreclosure. — ^When  personal  judgment  is  entered  without  foreclosure 
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the  right  to  «  forecloBure  and  sale  of  the  mortgaged  propertj  i*  waind, 
p.  233. 

Cited  in  Bacon  t.  lUybould,  4  Utah,  360;  and  First  Nat.  Bank  t. 
WilliaruB,  2  Idaho,  627.  Referred  to  in  Barbieri  t.  Bamelli,  S4  CaL  1ST, 
as  having  no  application  to  the  case  before  the  court,  and  holding  that 
a  separate  action  cannot  be  brought  for  the  recoTery  of  a  debt  for  which 
a  mortgage  security  has  been  given,  though  sucb  security  was  originally 
raluelesa  or  totally  inadequate  by  reason  of  prior  mortgages  to  the  fu!l 
mine  of  the  premises. 

23  Cal.  233-236.    SWIMFOW)  v.  ROGERS, 

Fraudulent  Conveyance. — ConveyaDce  of  property  made  and  received 
with  intent  to  defraud  creditors  is  void,  though  there  may  have  been 
R  full  and  valuable  consideration  paid  therefor,  and  it  will  not  be  al- 
lowed to  Stand  even  as  security  for  advances  actually  made,  p.  236. 

Cited  aa  authority  and  doctrine  approved  in  Bull  v.  Ford,  SO  Cal 
177;  Burke  v.  Koch,  75  Cal.  36U;  and  Lyoue  v.  Leahy,  16  Oreg.  14;  S.  C 
3  Am.  bt.  Kep.  138;  Burt  v.  Gutzean,  102  Fed.  i:47,  holding  aasignmeDt 
of  sheriff's  certificate  void  under  facts  stated.  Cited  to  the  ruling  slated, 
in  73  Am.  Dec.  575,  note. 

Same. — The  court  may  compel  the  fraudulent  vendee  to  account  for 
the  value  of  the  property,  and  direct  the  proceeds  to  be  paid  over  to  the 
creditors  of  the  vendor,  p.  236. 

.  Cited  as  authority  to  the  proposition  that  if  a  fraudulent  vendee  has 
sold  goods  exceeding  the  amount  of  the  creditor's  claim,  peraunal  judg- 
ment nny  be  rendered  against  bim,  in  Afassey  v.  Gorton,  90  Am.  Dec. 
295,  note  discussing  subject  of  creditors'  bills. 

23  Cal.  237-243.     TUSIHI  t.  FAUGHT. 

Deed. — When  grantor  signs  a  dilTerent  name  from  that  in  body  of  deed, 
identity  must  be  ahown,  p.  239. 

Cited  in  Zann  v.  Ualler,  71  Ind.  139;  S.  C.  36  Am.  Rep.  195,  holding 
that  a  mortgage  is  well  executed  by  a  married  woman,  signing  by  her 
Christian  name  alone,  her  full  name  appearing  in  the  body  of  the  instru- 
ment and   the  acknowledgment. 

Same. — Deed  executed  by  part  only  of  grantors  named,  conveys  title 
of  parties  executing,  p.  239. 

Cited  as  authority  in  Moore  t.  Hinnant,  89  N.  C.  468,  case  of  deed 
of  trust  executed  to  secure  creditors. 

Some. — Deed  to  wife  reciting  a  consideration  of  money  paid,  as  well 
as  love  and  affection,  is  presumed  to  convey  community  property  and 
the  deed  of  the  husband  alone  is  suffieient  to  convey  it,  p.  241. 

Cited,  holding  that,  the  common  property  ia  subject  to  the  control  and 
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disposition  of  the  husband,  in  Landers  v.  Bolton,  26  Cal.  420;  and  so  in 
Hearfield  v.  Bridges,  75  Fed.  Rep.  49.  Cited  to  the  ruling  stated,  in 
Schuyler  v.  Broughton,  70  Cal.  283;  73  Am.  Dec.  64.3,  note;  88  Am.  Dec. 
637,  639,  note;  and  96  Am.  Dec.  423,  note.  Distinguished  in  Peck  v. 
Vandenberg,  30  Cal.  56,  63,  in  which  case  evidence  was  admitted  for  the 
purpose  of  proving  the  deed  to  have  been  one  of  gift.  Overruled  in 
Salmon  v.  Wilson,  41  Cal.  608,  where  it  is  said  that  "the  court  fell  into 
tnoT  in  deciding  on  the  character  and  legal  effect  of  the  instrument." 

Ejectment. — Defendant  may  show  in  defense  a  title  to  the  demanded 
property  acquired  by  him  after  the  commencement  of  the  action,  p. 
242. 

Explained  and  distinguished  in  Moss  y.  Shear,  30  Cal.  474,  deciding 
that,  in  ejectment,  title  acquired  pending  suit  must  be  pleaded  by  sup- 
plemental answer. 

23  OaL  243-244.    O^RIEN  v.  BRADT. 

New  TiiaL — ^When  motion  for  is  based  upon  newly-discovered  evi- 
dence, or  that  the  verdict  is  against  evidence,  an  enlarged  discretion  is 
Tested  in  the  court  below,  p.  244. 

Affirmed  in  People  v.  Sutton,  73  Cal.  248;  and  Bates  v.  Howard,  106 
CaL  178.    Cited  as  authority  in  Newton  v.  Brown,  2  Utah,  130. 

Same. — ^Action  of  court  in  granting  or  refusing,  based  upon  questions 
of  law,  is  not  discretionary,  p.  244. 

Affirmed  in  Cochran  v.  O'Keefe,  34  Cal.  557;  and  approved  as  author- 
ity in  Aultman  v.  Gunderson,  6  S.  Dak.  232;  S.  C.  55  Am.  St.  Rep. 
841.  Cited  in  United  States  v.  Trabing,  3  Wyo.  146,  reviewing  the 
practice. 

23  Cal.  245-249.    COLMAN  v.  CLEMENTS. 

Mining  Law. — ^In  support  of  title,  evidence  of  mining  rules  and  cus- 
toms may  be  given  without  specially  pleading  them,  p.  247. 

Affirmed  in  Jacob  v.  Day,  111  Cal.  576.  Cited  in  Hewitt  v.  San  Jacinto 
etc.  Co.,  124  Cal.  190,  applying  rule  to  usages  and  regulations  as  to  de- 
livery of  water  by  irrigation  district.  Referred  to,  as  to  proof  of  cus- 
toms, in  63  Am.  Dec.  93,  note. 

Possession  of  one  tenant  in  common  is  presumed  to  be  the  possession 
of  all,  and  mere  failure  to  recognize  a  cotenant  does  not  amount  to  an 
ouster,  p.  247. 

Cited  in  Tully  v.  Tully,  71  Cal.  346,  dissenting  opinion  of  McKee,  J. 
Bader  v.  Dyer,  106  Iowa,  721,  68  Am.  St.  Rep.  337,  Mattis  v.  Hosmer,  37 
Or.  532,  and  Smith  v.  Water  Co.,  16  Utah,  200,  holding  no  adverse  pos- 
session between  ootenants  shown  under  facts  stated.  So,  in  29  Am.  Dec. 
485,  note.  Approved  in  Squires  v.  Clark,  17  Kan.  88;  and  Terrell  v.  Mar- 
tin, 64  Tex.  128. 
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Wbeie  Forfeiture  Claimed  under  mining  regulation  or  custom,  regula- 
tion or  custom  strictly  construed  qgainat  forfeiture,  p.  248. 

Ruling  approved  in  Rush  t,  French,  1  Ariz.  Ter.  146;  King  v.  Edwards, 
1  Mont,  241;  and  Leet  t.  Mining  Co.,  8  Nev.  222;  Walton  v.  Wild  Goose 
Min.  etc.  Co..  123  Fed.  219,  approving  instructiona  on  question  of  for- 
feiture; South  End  Min.  Co.  t.  Tinuey,  22  Nev.  67,  dissenting  opinion  of 
Murphy,  C.  J.,  as  authority  that  the  rules  and  regulations  of  miners  were 
recognized  and  enforced  b;  the  courts  of  the  mining  states  and  teni- 

23  Cal.  249-264.  PIBKSOIT  T,  McCAHILL.  S.  C.  21  Gal.  122;  22  CaL 
127. 

Appeal  from  order  refusing  change  of  venue,  operates  as  a  stay  of  all 
farther  proceedings  In  the  case  in  the  court  below,  until  mch  appeal  is 
determined,  p.  2G3. 

Cited  in  South.  Pac.  R.  R.  Go.  v.  Superior  Court,  93  CaL  810,  811, 
as  a  case  illustrating  the  difference  between  a  stay  of  proceedings  and  a 
complete  loss  of  jurisdiction.  Referred  to  in  Howell  v.  Thompson,  70 
Cat.  630,  637,  as  stating  the  mle  under  ths  former  practice  act,  but, 
holding  that  under  the  Code  of  Civil  Procedure,  section  949,  roeb  an 
appeal  does  not  operate  to  stay  proceedings  in  the  lower  court.  Cited 
as  authority  in  Farmers'  Nat.  Bank  v.  Backus,  63  Minn.  117,  setting 
forth  effect  of  appeal  with  a  supersedeas  from  an  interlocutory  order. 

Uiatake. — Reformation  may  be  decreed  in  case  of,  p.  264. 

dted  In  note  to  Williams  v.  Hamilton,  66  Am.  St.  Rep.  402,  on  gen- 
eral subject 

General  Cltatlona.— In  State  v.  District  Court,  18  Nev.  280,  and  hold- 
ing that  the  district  court  is  not  bound  to  take  judicial  notice  of  the 
proceedings  of  the  district  court  of  another  county,  and  a  disregard  of 
an  adjudication  of  insolvency  there  made,  even  if  properly  proven,  would 
amount  to  no  more  than  error. 

23  Cal.  266.    HORTHAU  t,  QOBDON. 

Judgment. — Purchaser  of  judgment  entered  by  default  takes  it  nib- 
ject  to  the  right  of  the  defendant  to  have  the  default  and  judgmeat 
set  aside  upon  a  proper  showing,  p.  206. 

Ruling  approved  in  Bennett  v.  Sheriff  etc.,  91  Mich.  146;  and  Weber 
T.  Tschetter,  1  a  Dak.  216.  Cited  in  note  to  Chilatrom  v.  Eppinger,  IS 
Am.  St.  Rep.  S2,  SS,  on  assignment  of  judgment. 

E3  CaL  266-267.    OOLDHAH  t.  DAVIS. 

Contract  of  Indorser  ef  Promlisory  Note  Is  a  written  one,  and  cannot 
be  varied  by  parol  evidence,  p.  267. 

Approved  and  applied  lu  Smith  v.  Oaro,  9  Oreg.  2S6.    (3t«d  in  Citlteu' 
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etc  Bank  ▼.  Jones,  121  Gal.  32,  applying  mle  to  indorsement  of  certifl' 
eate  of  deposit;  dissenting  opinion,  Ames  y.  Southern  Pac.  Go.,  141  Gal. 
734,  discussing  general  rule  as  to  introduction  of  parol  evidence ;  Nichol- 
son T.  Tarpey,  89  Gal.  821,  holding  that  the  rights  of  parties  to  a  writ- 
ten contract  must  be  ascertained  from  its  terms,  and  whether  the  writ- 
ing be  lost  or  not,  evidence  of  the  intention  of  the  parties  in  making  it 
is  inadmissible,  in  the  absence  of  fraud  or  mistake. 

23  CaL  257-269.    LATHSOP  ▼.  MIDDLETON.    83  Am.  Dec  112. 

Ezecntion. — ^Ferryboat  is  not  exempt  from  execution  because  the  ferry 
is  on  the  mail  route,  and  the  boat  is  used  also  to  convey  the  United 
States  mail,  p.  269. 

Cited  as  authority  in  Badger  Lumber  Go.  v.  Marion  etc.  Power  Go.,  48 
Kan.  189;  8.  G.  30  Am.  St.  Rep.  308,  sustaining  mechanics'  liens  against 
property  of  quasi  public  corporations;  Gited  in  Risdon  etc.  Works  v. 
atizens*  etc.  Go.,  122  Gal.  97,  68  Am.  St.  Rep.  26,  holding  personalty  of 
street  lailroad  company  not  included  in  exemption  of  its  franchise;  35 
Am.  8t.  Hep.  406,  note. 

Stattttea. — Penal  statutes  most  be  strictly  construed,  p.  259. 
Cited  in  91  Am.  Dec.  287,  note;  and  10  Am.  St.  Rep.  34,  note. 

23  Cal.  259-267.    ROBERTS  ▼.  CHAN  TIN  PEN. 

Sjectment — ^Admissibility  of  tax  deeds  in  evidence,  considered,  pp. 
281,  et  seq. 

Cited  in  Frink  v.  Roe,  70  Gal.  320,  as  authority  for  exclusion  of  tax 
deed  ohered  in  evidence;  Eastman  v.  Gurrey,  15  Utah,  420,  evidence  un- 
der general  denial  by  defendant  in  ejectment. 

Objectioiis  to  Evidence  must  be  specific,  p.  264. 

Cited  in  Balcom  v.  O'Brien,  13  S.  Dak.  428,  holding  certain  objections 
to  admissibility  of  note  waived. 

Tax  Sale. — ^Designation  of  the  property  to  be  sold,  how  made,  p. 
261 

Distingnished  in  Hewes  v.  McLellan,  80  Gal.  395,  396,  holding  that 
nnder  the  present  statute  (Pol.  Gode,  sec.  3773),  it  is  left  to  the  discre- 
tion of  the  tax  collector  to  offer  a  part  or  the  whole  of  the  property,  as 
he  may  think  best. 

23  Cal  268.    HOLMES  v.  OHM. 

Pleading. — ^In  action  on  undertaking  on  appeal,  it  is  a  sufficient 
ayennent  of  the  delivery  of  the  undertaking,  if  the  complaint  shows  that 
it  WES  filed  in  the  clerk's  office,  p.  268. 

Distinguished  in  Parrott  v.  Scott,  6  Mont.  345,  and  holding  that  the 
complaint  is  defective  when  it  fails  to  allege  that  the  undertaking  was 
Notes  Gal.  Rep.— 75 
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delivered.  Cited  in  Howard  etc.  Co,  v.  Silverberg,  89  Fed.  172,  noted  un 
der  Dore  v.  Covey,  13  Cal.  602;  Clark  v.  Drever,  9  Colo.  App.  460,  al  ti 
effect  of  admiBHiona  is  answer. 


Warehou8eman.^Railroad  company's  responsibility  a 
rier  ceases  when  the  goods  are  deposited  in  its  warebonie  at  the  des- 
tination of  the  goods,  and  it  is  then  only  liable  as  a  warehouseman, 
•ud  the  burden  of  proof  in  rase  of  loss  is  on  the  bailor,  p.  272. 

Affirmed  in  Wilson  v.  South.  Pae.  R,  R.  Co.,  62  Cal.  172;  and  approved 
as  authority  in  Francis  v.  Dubuque  etc.  R.  R.  Co.,  25  Iowa,  86;  8.  C  BS 
Am.  Dec.  773;  Gashweiler  v.  Wabash  et*.  By.  Co.,  83  Mo.  118;  8.  C.  M 
Am.  Rep.  502;  and  Texas  etc.  R.  R.  Co.  v,  Morsp,  1  Te.v.  App.  Civ.  182. 
Cited,  reviewing  the  authorities  upon  the  subject,  in  Bloyd  v.  Polloeln, 
27  W.  Va.  lie.  So  in  8  Am.  Dec.  216.  note;  and  24  Am.  Dec.  148,  15J, 
note.  Examined  in  Wilson  v.  California  Cent.  R.  R.  Co.,  94  Cal.  170,  171, 
and  holding  that  failure  of  a  common  carrier  to  deliver  the  gooda  on 
demand,  without  lawful  excuse,  even  after  the  transit  has  ceased,  and 
the  goods  have  been  stored  in  a  warehouse  at  the  place  of  consignment, 
is  a  breach  of  the  carrier's  original  contract,  for  which  suit  may  be 
brought  on  that  contract.  Cited,  Jenne  v.  Burger,  120  Cal.  446,  a* 
authority  that  a  receipt  is  only  prima  facie  evidence  of  the  facts  staUd 
fnit. 

23  Cal.  276-277.    WHITNEY  T.  STOHE. 

Specific  Perfonnancc  will  be  decreed  when  proper,  though  defendant 
offer  to  pay  penalty  agreed  upon,  p.  277. 

Cited  as  authority  in  Fletcher  v.  Amett,  4  S.  Dak.  627;  Clock  v. 
Howard  etc.  Co.,  123  Cal.  B,  69  Am.  St.  Rep.  24.  "sustaining  right  of  vend- 
or to  retain  purchase  money  after  unexcused  default  of  vendee,  and  con- 
struing Civil  Code,  sections  3387,  3389;  Thornburg  v.  Fish,  11  Mont.  62, 
holding  that  the  right  to  a  specific  performance  of  a  contract  for  the 
sale  of  lands  is  not  absolute,  but  is  a  matter  of  sound  judicial  discretion, 
which  is  controlled  by  the  circumstances  of  each  controversy. 

23  Cal.  277-279.    BAKTHOLOHEW  v.  HOOK. 

Homestead.— Judgment  docketed  before  filing  declaration  of  bonw- 
stead  is  a  lien  thereon,  p.  279. 

Ruling  approved  in  Smith  v.  Richards,  2  Idaho,  468;  and  Gage  v. 
Neblett,  67  Tex.  376.  Cited  in  34  Am.  Nt.  Rep.  4:'6,  note.  Distinguished 
in  Noble  t.  Hook,  24  Cal.  639.  in  which  case  the  parties  had  filed  n* 
declaration  of  homestead  whatever.    Cited  in  34  Am.  St.  Rep.  498  note. 

Same.— But  if,  after  the  judgment  is  docketed,  the  wife  file  a  dec- 
laration of  homestead,   she  can  compel  such  judgment  creditor  to  el- 
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haQst  the  husband's  personal  property,  before  selling  the  homestead,  p. 
279. 

Cited  as  authority  in  Frick  Company  v.  Eetels,  42  Kan.  532;  S.  C.  16 
Am.  St.  Rep.  508,  case  of  mortgage  of  homestead  and  other  property. 
Distinguished  in  Abbott  v.  Powell,  6  Sawy.  93,  case  of  mortgage  of  home- 
stead, and  discussing  question  of  rights  of  junior  mortgagee.  Cited  to 
the  ruling  stated,  in  76  Am.  Dec.  442,  note. 

23  Cal.  280-281.    PEOPLE  ▼.  SMITH. 

Larceny.— Where  bailee  of  property  obtains  possession  of  it  from  the 
owner,  iirith  the  intent  of  stealing  it,  and  carries  out  that  intent,  he  is 
guilty  of  larceny,  p.  280. 

Rule  recognized  and  approved  in  People  v.  Raschke,  73  Cal.  383.  So 
in  State  v.  Woodruff,  47  Kan.  154;  S.  C.  27  Am.  St.  Rep.  287.  Cited  in 
People  y.  De  Graff,  127  Cal.  679,  holding  crime  to  have  been  larceny  and 
not  embezzlement,  under  facts  stated.  Referred  to  as  pointing  out  the 
distinction  between  larceny  and  embezzlement,  in  People  v.  Johnson, 
71  Cal  390.    Cited  to  the  ruling  stated,  in  57  Am.  Dec.  280,  note. 

23  CaL  281-282.    PEOPLE  ▼.  O'CONNELL. 

I>efaalt. — Judgment  by  should  not  be  set  aside,  unless  the  defendant 
shows  that  the  judgment  was  entered  through  mistake,  inadvertence, 
surprise,  or  excusable  neglect  on  his  part,  and  costs  should  be  imposed  as 
a  oondition,  p.  282. 

Affirmed  in  Bailey  v.  Taaffe,  29  Cal.  424;  Watson  v.  Railroad  Co.,  41 
Oil  21;  and  Heermanr  v.  Sawyer,  48  Cal.  563;  and  cited  as  authority  in 
Haley  v.  Eureka  Co.  Bank.,  20  Nev.  421 ;  Erpenbach  v.  Railway  Co.,  8 
S.  Dak.  578;  and  58  Am.  Dec.  395,  note. 

23  Cal.  283-285.    EITTSSDGE  v.  STEVENS. 

AppeaL — Order  made  by  a  court  on  a  motion  is  a  final  adjudication 
upon  the  subject  matter,  unless  appealed  from  within  the  statutory  time, 
nor  can  the  time  be  extended  by  subsequent  renewal  of  the  motion,  p. 
281 

Ruling  approved  in  Weinrich  v.  Porteus,  12  Nev.  104;  and  Insurance 
Co.  V.  Weber,  2  N.  Dak.  246.  Cited  in  Smith  v.  Neufeld,  61  Neb.  701, 
M  to  decision  that  petition  w48  sufficient  in  form. 

23  Cal.  286-286.    MEEKER  v.  HARRIS. 

Jurisdiction  of  supreme  court,  on  appeal  from  order  relating  to  costs, 
p.  286. 

Distingoished  in  Dashiell  v.  Slingerland,  60  Cal.  657,  observing  that 
the  oonstitation  of  1849  did  not  exclude  interest  in  fixing  the  appellate 
juiidietion  of  the  supreme  court. 
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Bill  of  Colts  nuty  be  attacked  by  motion  to  retai,  p.  286. 

Cited  in  Cftrpy  v.  Dowdell,  129  Cal.  24G,  construing  Code  of  Civil  Pro- 
cedure, section  1033,  and  holding  objectionable  items  attackable  by 
written  notice  of  motion  to  tax. 

S3  Cal.  287-298.     O-GSADY  t.  BARNHISBL. 

Evidence. — Tax  deed  reciting  generally  that  the  property  was  duly 


[,  and  that  the  taxes  were  levied  upon  it  according  to  law  ii 
prima  facie  evidence  of  title  in  the  grantee,  and  is  entitled  to  be  received 
in  evidence  as  euch  without  any  further  proofs,  p.  292. 

Approved  as  authority  in  Brunu  v.  Murphy,  20  CaL  327;  Wetbeibee 
V.  Dunn,  32  Cal.  107;  and  Bhetl  v.  Duncan,  31  8.  C  663;  dted,  discnsajng 
subject  of  tax  titles,  in  Cbauncey  v.  Woss,  36  Uinn.  18;  17  Am.  Dw. 
609,  612  note;  and  4  Am.  St.  Rep.  18S,  note. 

Taxet.— Tax  law  creates  two  remedies,  one  against  the  person  sad 
the  other  against  the  property,  each  having  a  distinct  and  separate  ex- 
istence, p.  294. 

Cited  as  authority  in  State  v.  Mining  Co.,  14  Nev.  231. 

Same. — Tax  sale  it  not  invalidated  by  a  slight  mistake  mode  In  oom- 
puting  the  amount  of  taxes  and  costs,  p.  297. 

Approved  in  Burt  t.  Hasselman,  130  Ind.  199;  and  cited  in  77  Ail 
Dec.  T32,  note. 

23  Cal.  299-302.     GASSNEK  t.  PATTBSSON. 

Chattel  Mortgase  made  under  act  of  1861,  was  of  no  validity,  except 
between  the  parties,  unless  the  provisions  of  the  act  were  strictly 
complied  with,  p.  301. 

Cited  in  Dofficy  v.  Shields,  03  Cal.  333,  case  of  chattel  mortgage  upon 
upholstery  and  furniture  in  hotel  to  secure  purchase  money,  and  hold- 
ing that  if  the  mortgage  was  mode  to  secure  the  purchase  money  of 
other  property  than  the  furniture  and  upholstery  used  in  the  hotel,  it 
was  void.  So,  in  Butte  Hardware  Co.  v.  Sullivan,  7  Mont.  3IS,  hold- 
ing that  statutes  concerning  chattel  mortgages,  being  in  derogation  of 
the  common  law,  should  be  strictly  construed.  So,  to  same  effect,  in 
tjimpson  v.  Harris,  21  Nev.  368;  Bwiggett  v.  Dodaon,  38  Kan.  713;  and 
Ryan  Drug  Co.  v.  Hvambsahl,  89  Wis.  6G,  construing  similar  statutes. 
Distinguished  in  Harms  v.  Silvo,  91  (^L  639,  noting  that  the  code  pro- 
visions, as  to  those  chattels  on  which  a  mortgage  is  permitted,  puts 
them,  except  as  to  certain  specified  conditions,  on  the  same  basis  a) 
mortgages  upon  real  estate.  Cited,  inadequacy  of  consideiatlott  on 
execution  sale,  in  86  Am.  Dec  481,  note. 

23  CaL  302-303.    FALL  t.  PAIIfX. 

Certiorari.— Writ  of  lies  to  review  action  of  board  of  superviaon,  p- 
S03. 
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Approved  in  Murray  v.  Supervisors,  23  CaL  495;  and  Levee  District  v. 
fkrmer,  101  Cal.  181.  So  in  Gilbert  v.  Board  of  Police  etc.,  11  Utah, 
393,  and  held  applicable  to  action  of  board  of  police  and  fire  commis- 
iioners. 

23  OaL  306-312.    MATS  ▼.  TAPPAN. 

In  trespass  by  entering  upon  and  removing  the  gold-bearing  earth 
from  a  mining  claim,  the  true  measure  of  damages  is  the  value  of  that 
earth  at  the  time  it  is  separated  from  the  surrounding  soil,  and  becomes 
a  chattel,  less  the  expense  of  separating  the  earth  from  the  gold,  p. 
311. 

Followed  in  Goller  v.  Fett,  30  CaL  486;  and  Hendricks  v.  Spring  Val- 
ley mn.  etc.  Co.,  58  Cal.  193;  S.  C.  41  Am.  Rep.  258.    Limited,  in  Empire 
Co.  V.  Bonanza  Co.,  67  Cal.  409,  holding  that  the  rule  cannot  be  extended 
so  as  to  entitle  a  defendant  who  has  committed  a  trespass  to  justify  his 
act  and  obtain  a  verdict  by  showing  the  value  of  the  property  taken  to 
be  less  than  the  expense  of  its  severance  from  the  realty.    Approved 
as  to  rule  of  damages  in  Omaha  etc.  Refining  Co.  v.  Tabor,  13  Colo.  56; 
8.  C.  16  Am.  St.  Rep.  196  (conversion  of  ore) ;  Wright  v.  Skinner,  34  Fla. 
464  (logs  taken  from  another's  land) ;  McLean  Co.  Coal  Co.  v.  Long,  81 
111.  362  (conversion  of  coal);  Chamberlain  v.  Collinson,  46  Iowa,  434; 
Austin  V.  Mining  Co.,  72  Mo.  545;  Railroad  Co.  v.  Hutchins,  37  Ohio 
8t.  295  (conversion) ;  and  Meeker  v.  Gardella,  1  Wash.  St.  148  (crops  cut 
and  taken  away).    Cited  in  Keys  v.  Coal  Co.,  68  Ohio  St.  269,  65  Am.  St. 
Rep.  762,  applying  rule  to  taking  of  coal  by  one  cotenant;  Durant  etc. 
Go.  V.  Percy  etc  Co.,  93  Fed.  169,  discussing  rule  when  taking  was  inad- 
vertent; denied  in  Eaton  v.  Langley,  65  Ark.  460,  limiting  expense  for 
increase  in  value  to  that  increase  alone;  Franklin  (Ik>al  Co.  v.  McMillan, 
49  Md.  559;  S.  C.  33  Am.  Rep.  282;  S.  C.  49  Md.  564;  and  Blaen  Avon  Coal 
Go.  V.  McCulloh,  59  Md.  419;  S.  C.  43  Am.  Rep.  561,  in  which  cases  the 
nile  is  asserted,  that  in  trespass  for  mining  and  carrying  away  coal,  the 
measure  of  damages,  independently  of  circumstances  of  aggravation,  is 
the  value  of  the  coal  immediately  after  severance,  without  abatement 
of  the  cost  of  severance.    Also  cited  in  Foote  v.  Merrill,  54  N.  H.  492, 
8.  C.  20  Am.  Rep.  154,  trespass  quare  clausum  f regit,  and  for  cutting  and 
carrying  away  trees,  the  court  holding  that  the  increased  value  of  the 
trees,  occasioned  by  the  labor  of  the  defendant  in  converting  them  into 
timber,  ought  not  to  be  included  in  the  damages.    Criticised  in  Waters 
V.  Stevenson,  13  Nev.  176,  177,  S.  C.  29  Am.  Rep.  301,  302,  in  connection 
with  Goller  v.  Fett,  supra,  the  court  saying:     **We  can  only  disregard 
both";  holding,  however,  that  the  defendant  should  be  allowed  the  nec- 
essary cost  of  mining  the  ore  converted  by  him.    Cited  to  the  ruling 
stated,  in  4  Am.  Dec.  371,  note.    So  in  Baker  v.  Wheeler,  24  Am.  Dec.  79, 
note,  where  the  decisions  bearing  upon  the  subject  are  collected  and 
collated.    So  in  26  Am.  Rep.  529,  note;  and  36  Am.  Rep.  770,  note. 
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Z3  C«L  312-314.     GmCKAITF  t.  BUVEN. 

Honuatead.— Act  of  1880,  reatricting  ri^it  to  mortgage  homestead  bu 
no  application  to  bomeateada  beld  onder  the  act  of  1851,  pp.  313, 
314. 

Approred  in  Commerdal  etc  Bank  t.  Corhett,  5  Sawj.  549,  eonatnung 
Nevada  statute,  adopted  from  California.  Cited  in  Speidel  t.  SchlosMT, 
13  W.  Va.  61)0,  as  authority  for  constitutionality  of  statutory  require- 
ment of  declaration  of  intention  to  hold  a  homestead. 

23  CaL  314-321.    SATTBBLBB  t.  SAH  FRANCISCO. 

Iteferred  to  in  Herso  v.  San  Francisco,  33  Cal.  140,  as  one  of  the  "Gtj 
Blip  Cases,"  the  material  fiu^ta  in  the  two  cases  being  the  same. 

Right  to  Office. — Question  of  eligibility  of  incumbent  cannot  be  in- 
quired into  In  a  collateral  action,  and  i;an  only  be  raised  by  a  direct 
proceeding  to  contest  the  election  or  by  writ  of  quo  warranto,  p.  320. 

Approved  in  Hull  v.  Superior  Court,  83  Cal.  177;  and  Wear  v.  State,  3S 
Tei.  Cr.  App.  33.  Cited  in  Sublett  v.  Bedwell,  47  Misa.  27S.  holding 
that  if  an  eligible  candidate  receiving  the  majority  of  votes  cannot  tnlu 
olllce,  the  electors  have  failed  to  make  a  choice.  Cited  to  the  ruling 
stated.  In  68  Am.  Dec.  407,  note. 

23  Cal.  321.    WBHBORK  v.  BOSTON. 

Appe&L — None  lies  from  an  order  denying  a  motion  for  leave  to  in- 
tervene, p.  321. 

Cited  in  IS  Am.  Dec.  1B4,  note,  where  it  is  said  that  subsequent  deci- 
sions seem  to  eatablisli  a  different  rule,  citing  Stich  v.  Dickinson,  38  CaL 
008. 

General  Citation*.— Referred  to  in  Hayaes  v.  Calderwood.  23  Cal. 
410,  sustaining  the  validity  of  the  decree,  and  the  effect  of  the  lis  pendens 
Sled  in  the  case.  So  in  Boston  v.  Haynes,  33  Cal.  36,  in  which  Ibe 
court  aay;  "We  And  nothing  in  the  complaint  which  entitles  the  plain- 
tlfl  to  a  new  trial  in  the  case  of  Wenborn  v.  Boston  and  Wife." 

83  Cal.  3e!-323.    WELCH  t.  ALLINGTOH. 

Payment — Acceptance  of  note  for  a  debt  does  not  discharge  the  debt, 
unless  e\pressly  agreed  to  be  payment.  The  only  effect  is  to  suspend 
the  right  of  action  on  the  debt  until  the  maturity  of  the  note  given,  and 
suit  may  be  brought  on  the  original  debt  in  case  of  the  nonpayment  of 
the  accepted  note,  p.  323- 

Ruling  aflimied  in  Rmwn  v.  Olmsted,  50  Cal.  ISA;  Comptoir  D^- 
compte  V.  DrealMrh.  78  Cal.  20;  Tolman  v.  Smith,  85  Cat.  287;  Jeone  v. 
Biiiver.  120  (\tl.  447:  nnd  Slcinhart  v.  National  Bank.  94  Cal.  366;  S. 
C  i8  Am.  St.  Rep.  136.    Cited  as  authority  to  tbe  ruling  statea,  in  First 
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Nat  Bank  v.  Newton,  10  Cal.  171;  Knox  v.  Gerhauser,  3  Mont.  275; 
Nightingale  v.  Chafee,  11  R  I.  618;  S.  C.  23  Am.  Rep.  536;  and  41  Am. 
St.  Rep.  761,  note.  Cited  in  Bonestell  v.  Bowie,  128  Cal.  515,  further  hold- 
ing that  no  presumption  exists  that  note  was  so  taken  in  payment ;  and 
cf.  Bank  v.  Newton,  10  Colo.  171;  Bantz  v.  Basnett,  12  W.  Va.  801,  re- 
viewing the  cases,  and  holding  that  where,  before  a  note  is  due,  a  part 
of  the  debt  is  paid,  and  a  new  note  executed  for  the  residue,  by  the 
debtor,  and  an  express  agreement  made  between  the  parties  that  the 
old  note  shall  be  surrendered,  such  agreement  is  founded  upon  a  valuable 
consideration  and  extinguishes  the  old  note,  and  no  suit  can  be  main- 
tained thereon. 

23  Cal.  323-331.    CONTRA  COSTA  RAILROAD  CO.  v.  MOSS. 

Eminent  Domain. — ^Legislature  may  confer  upon  railroad  companies 
the  power  to  t^ke  land  from  the  owners  upon  the  payment  of  a  just 
compensation,  p.  26. 

Approved  in  Colorado  etc.  Ry.  Co.  v.  Railway  Co.,  41  Fed.  Rep. 
298.  Cited  in  Kansas  etc.  Co.  v.  Northwestern  etc.  Co.,  161  Mo.  309-311, 
313,  84  Am.  St.  Rep.  723-726,  sustaining  exercise  of  right  of  condemna- 
tion by  railroad  company  under  local  constitution  and  statutes  when  the 
nae  was  a  public  one. 

Same.— Whether  or  not  the  right  of  eminent  domain  should  be  ex- 
ercised is  a  political  and  legislative  question,  and  not  a  judicial  one,  p. 
327. 

Cited  as  authority  in  Wulzen  v.  Board  of  Supervisors,  101  Cal.  21; 
&  C.  40  Am.  St.  Rep.  24. 

Same. — One  railroad  company  cannot  locate  its  line  upon  that  of  an- 
other railroad  company,  except  where  it  may  be  necessary  for  one 
ndlmad  to  cross  another,  nor  condemn  land  previously  appropriated  by 
another  company,  p.  330. 

Approved,  stating  modifications  of  the  rule,  in  Southern  Pac.  R.  R. 
Co.  V.  Railway  Co.,  Ill  Cal.  227;  so  in  Rochester  etc.  R.  R.  Co.  v.  Rail- 
road Co.,  110  N.  Y.  134;  and  Alexandria  etc.  R.  R.  Co.  v.  Railroad  Co., 
75  Va.  790;  S.  C.  40  Am.  Rep.  747.  Cited  in  Butte  etc.  Ry.  Co.  v.  Rail- 
way Co.,  16  Mont.  546,  S.  C  50  Am.  St.  Rep.  534,  the  court  declining  to 
assent  to  the  ruling.  'Svithout  careful  qualification  and  modification." 
Also  cited,  discussing  the  subject,  in  Lake  Shore  etc.  Ry.  Co.  v.  Cincinnati 
etr.  R  R.  Co.,  116  Ind.  690;  and  Baltimore  etc.  R.  R.  Co.  v.  Railroad  Co., 
17  W.  Va.  844,  845.    So  in  9  Am.  St.  Rep.  143,  note. 

Common  Carriers. — ^Under  general  railroad  law,  all  railroad  com- 
panies are  common  carriers,  p.  328. 

Cited  in  47  Am.  Dec.  651,  note. 

General  CitationB. — ^In  Lake  Merced  Water  Co.  v.  Cowles,  31  Cal.  217, 
two  condemnations  of  the  same  land,  question  of  priority.    So  in  San 
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Fr&nciaco  etc.  Water  Co.  t.  Alameda  WaUr  Co.,  36  Cal.  646,  righU  of 
rival  coTporationa.  In  Appeal  of  Hongbtou,  42  Cal.  68,  juriBdiction  of 
special  cases,  dissenting  opinion  of  Rbodes,  C.  J.,  Chicago  etc  R.  Co.  *. 
Moreboiue,  112  Wla.  II. 

23  Cal.  331-33G.  GALIA6HER  t.  WILLUHSOH.  S.  0.  S3  Am.  Dm. 
114. 

Evidence. — Wbera  the  vendor  of  goods  remains  in  actual  possession 
of  the  goods,  his  statements  explanatory  of  sucli  possession,  are  ad- 
missible for  the  purpose  of  showing  fraud  in  the  sate,  p.  333. 

Cited  aa  anthoritj  in  41  Am.  St.  Bep.  203,  note.  So  in  76  Am.  Dec 
C04,  note,  as  to  proper  question  to  witness  in  such  case. 

Same. — Confidential  communications  made  hj  client  to  attomej  ars 
privileged.  But  statements  made  by  the  client  to  othera  at  the  time,  or 
bf  othera  to  him,  are  not  thus  privileged,  pp.  333,  334. 

Approved  in  Sharon  v.  Sharon,  7B  Cal.  678;  Murpbj  v.  WaterhouM. 
113  Cal.  472;  S.  C.  S4  Am.  St.  Kep.  368;  and  dted  as  authority  to  the 
ruling  stated,  in  Weiuatefu  v.  Reed,  25  Mo.  App.  49;  Smith  v.  Caldwell, 

22  Mont.  338,  but  holding  information  incidentally  acquired  not  to  be 
privileged;  not«  66  Am.  St.  Bep.  21B,  220,  224;  26  Am.  Dec.  420,  note; 
7S  Am.  Dec.  S49,  note;  86  Am.  Dec.  394,  note;  90  Am.  Dec.  664,  note; 
97  Am.  Dec.  418,  note;  and  6  Am.  St.  Rep.  687,  note. 

Instnictlons. — Where  court  instructs  jurj  npon  what  state  of  facts 
they  may  find  a  verdict  for  a  party,  the  instruction  should  include  all 
the  facts  In  controversy  material  to  the  right  of  plaintiff  or  defense  of 
defendant,  p.  S34- 

Approved  as  authority  in  Castagnino  v.  Balletta,  B2  Oal.  261;  Venine 
V.  Archibald,  3  Colo.  169;  Deasey  v.  Thurman,  1  Idaho,  779;  Johnson  v. 
Fraser,  2  Idaho,  973;  and  Barker  v.  State,  48  Ind.  167.  Cited  to  the  poiat 
stated,  in  90  Am.  Dec.  390;  and  97  Am.  Dec.  409. 

23  Cat.  33G-337.    CALDBBWOOD  v.  TEVIS. 

Waiver. — Failure  of  court  to  diapoRe  of  demurrer  it  waived  by  going 
to  trial  without  objection,  p.  836. 

Approved  as  authority  in  Darke  v.  Smith,  14  Utah,  89. 

Lis  Pendens. — Purchaser  pending  suit  affecting  title,  when  lis  pendtw 
Is  ftled,  takes  subject  to  decree,  p.  337. 

Approved  In  Amador  etc.  Min.*  Co.  v.  Mitchell,  60  OaL  178. 

Homestead. — Mere  possession  and  use  of  premises,  as  a  homestead, 
does  not  of  itself  create  any  interest  in  the  property,  when  tbe  parties 
claiming  the  homestead  have  no  title  or  estate  tht^rcin,  p.  33T. 

Distinguished  In  Brooks  v.  Hyde,  37  Cal.  372,  holding  that  a  dediot- 
tion  of  land  to  homestead  purposes  protects  it  against  creditors  of  tbi 
tnu  owner. 


im  Notes  on  Galifornia  Reports.  23  Cal.  338-364 

23  QiL  338-339.    NELSON  ▼.  MURHAY. 

Pleading.— Denials  on  information  and  belief,  when  sufficient,  p. 
S38. 

HaimoniKed  in  Landis  ▼.  Morrissey,  69  CaL  87.  Explained  and  dis- 
Unguished  in  Oregonian  Ry.  Go.  ▼.  Navigation  Co.,  10  Sawy.  468;  S.  C. 

22  Fed.  Rep.  247. 

Same.— Answer  merely  denying  the  conclusions  of  law  resulting  from 
the  facts  averred  in  the  complaint,  is  insufficient  to  raise  an  issue,  and 
the  facts  are  deemed  admitted,  p.  339. 

Approved  in  Lake  v.  Steinbach,  5  Wash.  St.  663;  Elidwell  v.  Ketler, 
146  Cal.  18,  where  complaint  to  terminate  trust  under  will  sets  forth 
will  and  claims  title  to  one  half  of  trust  estate  and  cross  complaint  sets 
up  will  deraigning  title  thereunder  and  admitting  plaintiff's  title,  ad- 
mission and  allegation  of  title  are  conclusions  of  law  to  be  construed  by 
eoQit  according  to  will. 

23  CaL  339-347.     VERZAN  ▼.  McGRSGOR. 

STidence.— Where  preliminary  proof  is  necessary  to  the  introduction 
of  any  kind  of  documentary  evidence,  the  sufficiency  of  such  proof  is  to 
be  determined  in  the  first  instance  by  the  trial  judge,  and  his  deter- 
mination will  not  be  disturbed  unless  there  has  been  an  abuse  of  dis- 
cretion, p.  342. 

Approved,  as  a  general  rule,  in  Bryee  ▼.  Joynt,  63  CaL  378;  and  Web- 
iter  T.  San  Pedro  Lumber  Co.,  101  Gal.  329. 

23  CaL  347-349.    DRAPER  ▼.  DOUGLASS. 

EvideDce. — ^Declarations  of  party  in  possession  of  land,  in  relation  to 
bis  property  therein^  are  admissible  in  evidence  as  part  of  the  res  gestae, 
^848. 

Cited  as  authority  to  the  ruling  stated,  in  People  ▼.  Blake,  60  Gal.  611; 
aad  Marshall  ▼.  Beysser,  79  GaL  647. 

28  QaL  349-352.    PELBSRG  ▼.  GORHAK. 

l^unages. — For  wrongful  seizure  of  goods  by  sheriff,  the  true  measure 
of  damages  is  the  value  of  the  goods  at  the  time  of  the  taking,  p. 
351. 

(Sted  as  authority  in  Weaver  ▼.  Ashcroft,  60  Tex.  445. 

23  Gal.  362-354.    DE  UPREY  ▼.  DE  UPREY. 

Statute  of  Limitations. — ^When  a  judgment  is  rendered  payable  in 
installments,  time  begins  to  run  from  the  period  fixed  for  the  payment 
of  each  installment  as  it  becomes  due,  p.  353. 

Approved  as  authority  in  Gaston  v.  Gaston,  114  Gal.  647;  S.  G.  65 
Am.  8t.  Rep.  89;  and  Enapp  ▼.  Enapp,  69  Fed.  Rep.  644.     Gited  in 
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Kraft  T,   Greathouse,   1  Idaho,  258,  holding  that  the  objection  of  the 
statute  must  be  raised  by  demurrer  or  answer. 

23  Cal.  354  359.     FLAHDKEAU  t.  DOWHEY. 

Estoppel  by  deed  or  matter  of  record  should  be  pleaded  as  mch,  where 
there  is  an  opportunity  to  plead  it,  but  where  no  opportunity  to  plead 
it  occurs,  it  ia  conclusive  as  evidence,  pp.  357,  368. 

Princi])le  approved  in  Hamm  v.  Arnold,  23  Cal.  375;  Jackson  v.  Lodge, 
36  Cal.  39;  Clink  v.  Thurston,  47  Cal.  29;  Wixson  t.  Denne,  67  Cal.  34<; 
Dyer  v.  Scalmanini,  66  Cat.  642;  and  Parliman  t.  Young,  2  Dak.  Ter. 
1S4.  Cited  as  authority  to  the  ruling  stated,  in  27  An.  St.  Eep.  346, 
346,  note.  Referred  to  in  Johnson  t.  Savings  Union,  75  CaL  141;  B.  C. 
7  Am.  bt.  Rep.  132,  and  said  to  have  no  application. 

23  Cal.  356-362.    SARGENT  t.  STDBM.    S3  Am.  Dec.  118. 

Demand. — If  the  original  possession  of  property  is  acquired  by  a  tort, 
no  demand  prior  to  suit  is  necessary,  p.  301. 

AfRrmed  in  Weltmnn  v,  English,  38  Ca!.  584;  and  Harpending  T.  Meyer, 
55  Cal.  660.  Cited  as  authority  in  Morrow  Shoe  Mfg.  Co.  v.  New  Eng- 
land Shoe  Co.,  57  Fed.  Rep.  6»2;  U  Am.  St.  Rep.  409;  and  30  Am.  St 
Rep.  484. 

A  pre-existing  debt  is  not  a  valuable  or  sufficient  consideration  for 
the  purchase  of  goods  as  afrninst  a  third  person  from  whom  the  vendor 
fraudulently  obtained  them,  p.  361. 

Approved  as  authority  in  Ames  Iron  Works  t,  EalamaEOO  Pulley  Co, 
63  Ark.  Bl,  93;  Reed  v.  Brown,  89  Iowa,  460;  S.  C.  48  Am.  St.  Rep.  407; 
Henderson  v.  Gibbs,  39  Kan.  684;  Eaton  v.  Davidson,  46  Ohio  St.  363; 
Wallace  v.  Cohen,  111  N.  C.  106;  and  Sleeper  v.  Davis,  64  N.  H.  61;  10 
Am.  St.  Rep.  380.  Cited  in  Woousocket  etc.  Co.  v,  Loewenberg.  11 
Wash.  35,  61  Am.  St.  Rep.  006  (and  note,  page  906),  holding  certain  cred 
itors  not  bona  fide  purchasers  under  facts  stated;  Cited  in  28  Am.  Dee. 
487,  note. 

Gen«ral  Cftationa.— In  91  Am.  Dec.  441,  note,  vaUdity  of  title  ac- 
quired from  fraudulent  purchaser.  So  in  2  Am.  St.  Rep.  173,  note.  And 
02  Am.  Dec.  713,  note,  protection  to  bona  fide  purchaser  from  fraudulent 

23  Cat.  362-363.    HATTER  OF  ESTATE  OF  HIDDEN. 

Estate  of  Decedent.— Allowance  of  claim  against,  by  an  executor  or 
administrator,  and  the  probate  judge,  has  the  force  and  effect  of  • 
judgment,  p.  363. 

Affirmed  in  Estate  of  Olivera,  70  Cal.  185;  and  Estat*  of  Glenn,  74  Cal. 
568,  and  holding  that  an  allowed  claim  must  draw  interest.  Cited  to  tba 
ruling  stated  in  65  Am.  Dec.  122,  note;  and  68  Am.  Dec.  257,  note. 
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23  Cal.  364-366.    LEWIS  v.  TYLER. 

Liens.— One  who  merely  provides  food,  and  takes  the  care  of  an  ani- 
mal, as  an  agister,  or  a  liverystable  keeper,  has  no  lien  on  the  property, 
miless  there  is  a  special  agreement  to  that  effect,  p.  364. 

Cited  as  the  rule  at  common  law,  in  Kelsie  v.  Layne,  28  Kan.  223;  42 
Am.  Rep.  159,  construing  Kansas  statute  giving  a  lien  to  keepers  of 
livery  stables.  So  in  Pickett  v.  McGord,  62  Mo.  App.  473,  construing  a 
limtlar  Missouri  statute.  Cited  to  the  ruling  stated,  in  37  Am.  Dec. 
522,  note.  See  Cal.  Civ.  Code,  sec.  1861,  by  the  provisions  of  which  the 
subject  is  now  regulated. 

23  Gal.  365-370.    DUDLEY  v.  THOMAS. 

Arbitration. — ^Arbitrators  may  select  umpire,  either  before  or  after  the 
investigation  of  the  matter  has  commenced,  though  the  articles  of  sub- 
mission contain  a  clause  providing  for  such  selection  in  the  event  of  a 
disagreement,  p.  366. 

Approved  as  authority  in  Leonard  v.  Cox,  64  Mo.  35.  McDonald  ▼. 
Bond,  195  111.  127. 

23  Cal.  370-372.    AMYX  v.  TABER. 

Ordinances. — ^Under  charter  of  1862,  common  council  of  City  of  Stock- 
ton had  power  to  make  ordinances  to  prevent  cattle  and  hogs  from  run- 
Bing  at  large  in  the  city  streets,  p.  372. 

Cited  as  authority  in  McCloskey  v.  Kreling,  76  Cal.  512,  sustaining  va- 
lidity of  ordinance  establishing  fire  limits  in  the  city  of  San  Fran- 
cisco. 

23  Cal.  373-375.     HAMM  ▼.  ARNOLD. 

EstoppeL — Judgment  in  equity  suit  held  not  to  be  an  estoppel  in 
the  particular  case,  p.  376. 

Cited,  and  the  principle  of  the  decision  approved,  in  Marshall  v.  Shaf- 
fer, 32  Gal  199.  Cited,  also,  in  76  Am.  Dec.  479,  note,  as  authority  that 
t  verdict  and  judgment  are  not  conclusive  as  to  matters  not  passed 
upon. 

23  CaL  375-379.    WATSON  ▼.  WHITNEY. 

Forcible  Entry  and  Detainer. — ^Entry  of  armed  men,  retaining  pos- 
Msaion  with  threats  of  violence,  is  forcible,  p.  377. 

Cited  as  authority  in  Romero  v.  Gonzales,  3  N.  Mex.  19,  holding  that 
when  force  is  relied  on,  actual  force  in  the  nature  of  a  breach  of  the 
peace,  must  be  shown.  Cited  to  the  ruling  stated,  in  18  Am.  Dec.  146, 
note. 

Venue, — Change  of,  by  reason  of  bias  and  prejudice  of  citizens  of 
eounty,  is  a  matter  resting  in  the  sound  discretion  of  the  court,  sub- 
ject to  revision  only  in  cases  of  abuse,  p.  378. 
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Affirmed  in  ArJlk  v.  Meberin,  68  CaL  479.  Approved  aa  authorit;  in 
Hyde  V.  Harkneas,  1  Idaho,  603;  and  State  v.  Pomeroy,  30  Oreg.  20. 

Pleadinga. — Partiea  are  not  held  to  any  great  strictneas  in  reapeet  to, 
in  juaticei'  eourta,  p.  378. 

Cited  in  Lataillade  v.  Santa  Barbara  Gaa  Co.,  68  CaL  S,  auataimiig 
■nfficiencj  of  complaint. 

Challenges. — In  impaneling  jury,  each  party  may  put  questions  to  • 
juror  to  ahow  not  only  that  there  eiiats  proper  grounds  for  a  challenge 
for  cause,  but  to  elicit  facts  to  enable  him  to  decide  whether  he  will 
make  a  peremptory  challenge,  p.  379. 

Affirmed  in  People  t.  Car  Soy,  67  Cal.  103;  and  cited  as  authority  in 
Donovan  t.  People,  13B  III.  418;  Basye  v.  State,  45  Neb.  271;  SUte  *. 
Tighe,  27  Mont.  340,  in  prosecution  for  murder  it  is  proper  for  defend- 
ant to  ask  each  juror  on  voir  dire  whether  he  was  member  of  certain 
fraternal  order  where  counsel  stated  decedent  was  probably  a  member  of 
those  orders;  23  Am.  Dec.  131,  note.  Disapproved,  as  to  the  latter  clauM 
of  the  ruling  stated,  in  People  v.  Hamilton,  62  Cal.  382. 

23  Cal.  379-381.     MESKILL  v.  FORBES. 

Forcible  Entry.— Action  of  does  not  lie  for  a  mare  treapaaa  on  land, 
p.  381. 

Affirmed  in  Caatro  r.  Tewkabury,  69  Cal.  fi6S. 

23  Cal.  381-385.    HIICHKLL  t.  DAVIS. 

Foidhle  Entry  and  Detainer.-— Judgment  in  ejectment  againat  de- 
fendant 1b  admissibly  in  evidence  to  show  extent  of  plaintiff's  posies- 
aion,  and  as  an  estoppel,  p.  382. 

Cited  in  Boardman  v.  Thompaou,  3  Mont.  365,  holding  that  evidence 
of  staking  a  claim  is  competent  to  show  the  extent  ot  plaintiff's  posses- 
aion,  on  the  same  grounda  aa  a  deed  would  be  to  show  boundariea. 
Principle  of  the  decision  approved  and  applied  in  Clark  v.  Perdue,  40 
W.  Va.  30e.    Cited,  also,  in  77  Am.  Dec.  653,  note. 

Law  of  Case. — Deciaiou  of  appellate  court  upon  former  appeal  be- 
comes the  law  of  the  case  through  all  its  aubsequent  stages,  so  long  aa 
the  evidence  developa  the  same  state  of  facts,  p.  383. 

Ruling  approved  in  McLeran  v.  Benton,  73  Cal.  337;  8.  C.  2  Am.  St 
Rep.  817;  People  v.  Hamilton,  103  Cal.  496;  Wallace  v.  Sisson,  114  CaL 
44;  Dodge  v.  Gaylord.  53  Ind.  372;  Judy  v.  Citi7.eii,  101  Incl.  22;  Bloom- 
Itetd  V.  Buchanan,  14  Oreg.  184;  and  Balch  v.  Haas,  73  Fed.  Rep.  978,  in 
all  of  which  cases  the  principle  is  asserted  that  "the  law  of  the  case" 
does  not  apply  to  the  facts,  but  only  to  the  law.  Disapproved  in  Mey- 
ers V.  Dittmar,  47  Tex.  375;  and  Bums  v.  Ledbetter,  56  Tex.  284.  the 
Texas  appellate  court  in  some  cases  departing  from  the  law  aa  decided 
on  the  former  appeal. 
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Forcible  Entry. — Questions  of  title  or  right  of  possession  cannot  arise 
in  action  of,  p.  384. 

Approved  in  Voll  y.  HoUis,  60  CaL  573,  574;  Boardman  ▼.  Thompson, 
3  Mont  392;  and  Myers  v.  Koenig,  5  Neb.  422.  Cited  in  77  Am.  Dee. 
SSi,  note. 

Guilty  party  must  first  deliver  up  the  possession,  forcibly  acquired, 
and  then  he  may  litigate  his^  title  or  right  to  possession  in  a  proper 
action,  p.  384. 

Approved  in  Lachman  v.  Bamett,  18  Nev.  277.  Approved  in  Gore  v. 
Altice,  33  Wash.  338,  in  action  of  forcible  entry  and  detainer  evidence 
of  title  or  rightfulness  of  plaintiff's  possession  or  of  good  faith  and 
claim  of  right  of  defendants  is  inadmissible. 

23  Cal.  385-388.     HERRITER  v.  POSTER.    HIHN,  UTTERYENOR. 

Cause  of  Action. — Plaintiff  having  an  entire  demand,  cannot  divide 
it  into  distinct  parts  and  maintain  separate  actions  upon  each,  and 
if  he  undertakes  such  a  course,  a  recovery  in  one  action  will  bar  the 
others,  p.  387. 

Ruling  approved  in  Grain  v.  Aldrich,  38  Cal.  519;  S.  G.  99  Am.  D.  C. 
424;  ^chita  etc.  R.  R.  Co.  v.  Beebe,  39  Kan.  470;  Thisler  v.  Miller,  53 
Kan.  521 ;  8.  C.  42  Am.  St.  Rep.  305 ;  Continental  Ins.  Co.  v.  Lumber  Co., 
93  Mich.  142;  8.  C.  32  Am.  St.  Rep.  496;  Pierro  v.  Railway  Co.,  39  Minn. 
463;  S.  C.  12  Am.  St.  Rep.  676  (cause  of  action  for  trespass  upon  land) ; 
and  little  v.  City  of  Portland,  26  Greg.  243.  Cited  in  Taub  v.  McClel- 
hmd  etc  Co.,  10  Colo.  App.  193,  but  holding  rule  to  be  otherwise  when 
inch  splitting  of  demand  is  compulsory;  Stem  v.  Riches,  111  Wis.  594, 
as  to  successive  replevin  suits  for  portions  of  property  converted  at  same 
time;  Lindsay  v.  Stewart,  72  Cal.  643,  holding  the  rule  inapplicable 
where  the  defendant  in  the  former  action  is  the  aggressor,  and  the  other 
party  relies  upon  the  matters  contained  in  that  action  for  his  defense. 

AppeaL — ^Error  committed  by  court  below  must  be  shown  aflirm- 
atively  by  appellant,  p.  388. 

Cited  as  authority  in  Federioo  v.  Hancock,  1  Ariz.  Ter.  913. 

23  Oal.  390-393.    TREASURER  ▼.  COMMERCIAL  MINING  COMPANY. 

Specific  Performance  will  be  decreed  of  a  contract  for  the  sale  of  per- 
sonal property,  in  the  absence  of  an  adequate  remedy  at  law,  p.  392. 

Approved  as  authority  in  Frue  v.  Houghton,  6  Colo.  322;  Gage  v. 
Fisher,  5  N.  Dak.  304;  Goodwin  Gas  Stove  etc.  Co.'s  Appeal,  117  Pa.  St. 
535;  8.  C.  2  Am.  St.  Rep.  700;  Manton  v.  Ray,  18  R.  I.  674;  S.  C.  49  Am. 
St  Rep.  812;  and  McGibben  v.  Perin,  49  Fed.  Rep.  187,  cases  of  contract 
relating  to  corporate  stocks;  Adams  v.  Messinger,  147  Mass.  188,  S.  C. 
9  Am.  St.  Rep.  680,  contract  relating  to  patents;  S enter  v.  Davis,  38 
Oal.  453,  contract  relative  to  newspaper  route,  but  specific  performance 
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denied  In  the  pftrtfculsr  case,  it  not  being  shown  why  dsmaget  woaM 
not  be  fully  compensated;  Cited  in  Ashton  v.  Heggerty,  130  Cal.  521,  *■ 
to  action  to  compel  transfer  to  plaintiffs  of  corporate  stock  improperly 
iiHued  to  defendants;  Fleishman  t.  Woods,  13S  Cal.  260,  noted  under 
Johnson  T.  Rickett,  6  Cal.  216;  33  Am.  Dec.  740,  note. 

23  Cal.  393-401.    McDOHALD  t.  BADGER.     83  Am.  Dec.  123. 

Homestead. — Declaration  of  may  include  several  contiguoui  lota,  if 
they  do  not  exceed  in  Talue  the  amount  allowed  by  the  homestead  law, 
p.  3WI. 

Cited  in  90  An.  Dec.  180,  note;  and  91  Am.  Dec.  043,  not«.  Referred 
to  in  Greeley  t.  Scott,  2  Woods,  662,  not«,  relatire  to  the  character  of 
premises  in  which  homestead  right  may  exist. 

Same. — Bnrpltu  land  may  be  sold  on  execution  where  the  homestead 
coTers  more  property  than  the  law  allows,  p.  400. 

Cited  in  84  Am.  Dec.  672,  note;  SB  Am.  Dec.  606,  note;  01  Am.  Bee. 
«44,  note;  and  S  Am.  St.  Rep.  64,  note. 

Husband  and  Wife. — Property  acquired  during  existence  of  com- 
munity is  presumed  to  belong  to  it,  but  this  presumption  may  be  over- 
come by  clear  and  Batisfactory  proof  that  it  was  acquired  by  the 
separate  funds  of  either  apouae,  p.  398. 

Cited  as  authority  in  Charauleau  t.  WofTenden,  1  Ariz.  Ter.  273; 
Schuyler  v.  Broughton,  70  Cal.  283;  73  Am.  Dec.  637,  note;  73  Am.  Dec 
543,  note;  86  Am.  Dec.  637,  638,  note;  and  96  Am.  Dec.  423,  note. 

Same. — Community  property  is  subject  to  control  and  disposition  of 
husband,  p.  308. 

Cited  in  Heartfield  t.  Bridges,  76  Fed.  Rep.  49,  holding  that,  in  Cali- 
fornia, the  husband  may  sell  or  mortgage  the  community  property. 

Execution  Sale. — Execution  defendant  cannot  defeat  the  recovery, 
Id  ejectment,  of  the  purchaser  at  the  execution  sale,  by  setting  up  title 
in  a  third  person,  p.  399. 

Cited  as  authority  in  Blood  v.  Light,  38  Cat.  658;  8.  G.  90  Am.  Dec. 
447;  Los  Angeles  County  Bank  v.  Baynor,  61  Cal.  147;  Robinson  t. 
Thornton,  102  CaL  681;  84  Am.  Dec.  673,  note;  and  4  Am.  St.  Rep.  724, 

General  Citations. — In  76  Am.  Dec.  fil8,  note,  as  to  whether  judgment 
il  a  lieu  on  the  homestead.  Bo  in  87  Am.  Dec.  278,  note;  92  Am.  Dec 
117,  note;  03  Am.  Dec.  361,  note;  4  Am.  St.  Rep.  687,  note;  6  Am.  St. 
Rep.  63,  note;  and  69  Am.  St.  Rep.  671,  note.  In  86  Am.  Dec.  711,  note; 
and  87  Am.  Dee.  273,  note,  that  homestead  ia  exempt  from  sale  under 
execution. 
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23  CaL  401-404.    ROWLEY  ▼.  HOWARD. 

Setani  of  Process. — ^Return  of  deputy  sheriff,  on  a  process  served,  is 
a  nullity,  unless  made  in  the  name  of  sheriff,  p.  403. 

Affirmed  in  Reinhart  ▼.  Lugo,  86  CaL  398;  S.  C  21  Am.  St.  Rep.  53. 
ApproTed  in  Blackwell  v.  Glass,  43  Ark.  211;  and  so  in  Robinson  v. 
Uall,  33  Kan.  143,  holding  that  a  sheriff's  deed  executed  by  deputy,  is 
invalid,  if  not  executed  in  name  of  sheriff. 

Same. — And  judgment  rendered  by  default  in  such  case  is  null  and 
Toid,  for  want  of  jurisdiction,  p.  403. 

Affirmed  in  Reinhart  v.  Lugo,  86  Gal.  398;  S.  C.  21  Am.  St.  Rep.  53. 
Approved  to  same  effect,  in  Gibbens  v.  Pickett,  31  Fla.  151. 

So  in  Palmer  v.  McMaster,  8  Mont.  195,  holding  that  in  taking  a  judg- 
ment by  default,  the  statute  should  be  strictly  followed. 

Cited  in  26  Am.  Dec.  415,  note ;  and  83  Am.  Dec.  76,  note. 

Justices'  Courts. — Jurisdiction  of  is  special  and  limited,  and  the  law 
presumes  nothing  in  favor  of  their  jurisdiction,  p.  403. 

Affirmed  in  Ex  parte  Kearny,  55  Gal.  217;  Cardwell  v.  Sabichi,  69  CaL 
493;  and  Kane  v.  Desmond,  63  Gal.  467. 

Justice's  Court. — ^Jurisdiction  does  not  exist  where  title  to  realty  is 
involved,  though  answer  is  not  verified,  p.  403. 

Cited  in  King  v.  Kutner,  135  Gal.  68,  applying  rule  to  action  for 
trespass. 

Judgments. — Cannot  be  impeached  in  a  collateral  action,  for  errors  or 
irregularities,  but  may  be  for  want  of  jurisdiction,  p.  404. 

Cited  in  Lomme  v.  Sweeney,  1  Mont.  591,  holding  that  an  irregular 
judgment  will  support  an  execution  and  may  be  enforced. 

23  Oal.  404-408.    HICKS  ▼.  WHITESIDE.    S.  G.  on  former  appeal,  18 
Cal.  700;  and  on  third  appeal,  35  Cal.  152. 

Possessory  Act. — ^To  recover  in  an  action  under  the  'possessory  act" 
of  California,  the  plaintiff  must  show  a  complete  compliance  with  the 
provisions  of  the  act,  p.  408. 

Affirmed  in  Crowell  v.  Lanfranco,  42  Cal.  656. 

23  C^l.  409-410.    HATNES  ▼.  CALDERWOOD. 

lis  Pendens. — Purchaser  after  lis  pendens  filed  is  bound  by  the  judg- 
nent  rendered  in  the  action,  p.  410. 
Affirmed  in  Sharp  v.  Lumley,  34  Gal.  615. 

Homestead. — ^Failure  to  file  declaration  of,  within  the  time  fixed  by 
tke  statute,  is  a  waiyer  of  the  homestead  right,  p.  412. 
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£3  C&L  410-413.    Ill  HATTEB  OF  ESTATE  OP  SEED. 

Affirai«d  in  Noble  t.  HcKik,  24  Cal.  039.  Denied  in  In  re  Bwearinger, 
6  8awj.  S4,  conatniing  tbe  Nevada  statute  adopted  from  CalifoinU. 

23  Cal.  416-418.    UT  HATTER  OF  ESTATE  OF  JAHE8. 

Homeatea4. — By  homeatead  act  of  1B60,  the  legislature  Mema  to  han 
intended  that  the  homestead,  upon  the  death  of  either  husbknd  or  wiff^ 
should  descend  to  and  rest  absolutely  in  the  surriTor,  p.  41B. 

Cited,  discussing  the  character  of  the  homeitead  under  act  of  IS60, 
In  Tipton  t.  Martin,  71  Cat.  327.  Approved  construing  homestead  law 
of  Nevada,  in  Smith  t.  Bhrieves,  13  Ner.  309. 

Same. — Probate  court  has  no  jurisdiction  to  determine  qneition  ol 
title  to  homestead,  p.  41 S. 

Affirmed  in  Rich  t.  Tubba,  41  Cal.  36;  and  Estate  of  Burton,  -63  CaL 
38.  ated  in  McGlay  t.  Arnett,  47  Ark.  4(H,  holding  an  order  of  the 
probate  court  for  the  sale  of  the  homeatead  to  b«  a  nullity. 

23  CaL  418-420.     SPEHCEK  t.  DOANE. 

New  Trial. — Newly -discovered  evidence,  merely  eumulatlTC^  fi  na 
ground  for,  p.  420.  * 

Approved  in  Barton  t.  Law*,  4  Colo.  App.  219. 

23  CaL  427-431.    GRIGGS  t.  CLASE. 

Partnerahip.— Jurisdiction  of  probate  courts  over  estates  of  decedents 
does  not  divest  dietrict  courts  of  their  general  jurisdiction,  as  courts  of 
chancery,  over  actions  for  settlement  of  partnership  aSaira,  p,  429. 

Cited  in  Tolond  v.  Earl,  129  Cal.  160,  7S  Am.  Ht  Rep.  106,  but  denying 
jurisdiction  of  equity  court  to  construe  will  then  under  probate  in  pro- 
bate couri:;  Dunlap  v,  Byers,  110  Mich.  116,  on  point  that  foreign  equity 
court  in  action  for  dissolution  can  direct  its  receiver  to  sell  partnership 
lands  beyond  its  jurisdiction.  Cited  to  the  ruling  stated  in  63  Am.  Dec 
84,  note;  and  73  Am.  Dec.  6S0,  note.  Explained  and  distinguished  in 
Rosenberg  v.  Frank,  68  Cal.  410. 

In  absence  of  any  special  agreement  between  partners  upon  the  sub- 
ject, they  share  equally  both  profits  and  losses,  p.  429. 

Cited  in  Berry  v.  Woodbum,  107  Cal.  610,  discussing  nature  of  mining 
partnership;  Comstock  v.  McDonald,  126  Mich.  161,  construing  pari^ner- 
•hip  agreement  as  to  proflto. 

Surviving  partner  who  expends  his  time  and  labor  in  the  care  and 
manageinent  of  the  partnership  property,  by  which  its  value  Is  enhanced, 
should  receive  compensation  therefor,  to  be  deducted  out  or  tha  pradls 
rsalited  from  the  enhanced  value  of  the  property,  p.  430. 
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Principle  approved  and  applied  in  Maynard  v.  Richards,  166  III.  482, 
57  Am.  St.  Rep.  152;  Wisner  v.  Fields,  UN.  Dak.  260,  denying  partner 
compensation  for  services  in  regular  course  of  partnership  work ;  57  Am. 
Dec.  680,  note;  65  Am.  Dec.  302,  note;  and  8  Am.  Rep.  212,  note. 

Same.— In  an  accounting,  the  transactions  of  each  and  all  the  partners 
should  be  taken  into  accoimt,  and  the  decree  should  include  all  these, 
BO  as  to  leave  nothing  for  future  litigation,  p.  431. 

Affirmed  in  Bremner  v.  Leavitt,  109  Cal.  132,  and  principle  approved  in 
Watson  V.  Sutro,  86  Cal.  529. 

General  Citation.— Wilmington  v.  Ewing,  2  Penne.  (Del.)  104. 

23  Cal.  431-444.    EILB  ▼.  TUBBS.    S.  C.  28  Cal.  42;  32  Cal.  332. 

Constructive  Possession. — One  who  takes  and  holds  actual  possession 
of  a  part  of  a  tract  of  land,  bona  fide,  claiming  the  whole  under  a  deed 
in  which  the  entire  tract  is  described  by  metes  and  boimds,  is  not  limited 
in  his  possession  to  the  actual  inclosure,  but  acquires  constructive 
possession  to  the  entire  tract,  no  person  being  in  the  adverse  possession 
at  the  time,  p.  436. 

Approved  in  Walsh  v.  Hill,  38  CaL  487,  489;  Kendrick  v.  Latham,  25 
Fla.  837;  and  Joy  v.  Stump,  14  Oreg.  364.  Cited  in  Lockey  v.  Horsky,  4 
Mont.  463;  and  82  Am.  Dec.  747,  note. 

State  Lands. — State  has  no  right  to  sell  lands  within  its  limits,  to 
which  it  has  no  present  or  prospective  title,  by  grant  from  the  United 
SUtes,  p.  441. 

Cited  in  Tarpey  v.  Madsen,  17  Utah,  360,  holding  right  of  pre- 
emptionoT  under  United  States  not  lost  or  abandoned  under  facts 
stated;  49  Am.  Dec.  Ill,  note. 

Pre-emption  Rights. — ^Defendant  in  ejectment,  in  possession  as  a  pre- 
emptioner  under  the  laws  of  the  United  States,  may  attack  a  patent 
given  by  the  state  to  the  plaintiff  for  the  land  as  swamp  and  overflowed, 
by  evidence  showing  that  the  land  was  dry,  p.  442. 

Ruling  affirmed  in  Kyle  v.  Tubbs,  28  Cal.  403;  Thornton  v.  Thompson, 
28  Cal.  603;  Robinson  v.  Forrest,  29  Cal.  321;  Kyle  v.  Tubbs,  32  Cal.  338; 
Read  v.  Caruthers,  47  Cal.  182;  and  principle  approved  and  applied  in 
Rosecrans  v.  Douglass,  52  CaL  216;  and  Burling  v.  Thompkins,  77 
Ul  261. 

23  Cal.  444-447.    WAU6ENHEIM  v.  CHILDS. 

SsleSk — ^Vendor  of  personal  property  is  a  competent  witness  for  his 
vendee  in  contests  respecting  the  validity  of  sales  between  the  creditors 
of  a  vendor  and  his  vendee,  p.  446,  overruling  Howe  v.  Scannell,  8  CaL 
325. 

Cited  in  53  Am.  Dec  522,  note. 
Notes  Cal.  Rep. — 76 


23  Cbl.  447-462  Notes  on  California  Repoiti.  .  1£0! 

23  Cal.  447-462.     COITNOB  t.  HORBIS 

Appeals. — It  is  UDiieceaBa.r7  to  eiamine  objectfoos  to  flndinga  reported 
b7  referee,  where  he  was  ordered  to  trj  all  the  i«auei  both  of  law  and 
fact,  and  report  a  judgment,  but  was  not  ordered  to  report  the  facta, 
p.  4C1. 

Referred  to  without  eipreHSing  an  opinion  upon  the  authority  of  tht 
deeiaioQ,  in  Luoaa  v.  San  Francisco,  2S  Cal.  696.  Cited  in  Reerer  t. 
White,  8  Utah,  100,  noted  under  Plant  v.  Fleming,  20  Cal.  03. 

Handainiia. — In  petition  for  mandamus  to  county  treasurer,  to  paj 
countj  warrants,  it  is  sufficient  to  aver  that  the  warrants  were  drawn 
by  the  county  auditor,  as  it  will  not  be  presumed  that  the  auditor  Tlolat- 
ed  his  duty  in  issuing  the  warrants,  p.  460. 

Approved  as  authority  in  the  similar  case  of  Jones  v.  Morgan,  ST 
CaL  310. 

Appeal. — Depositions  on  file  with  the  clerk  may  be  called  for  by  a 
mere  reference,  and  afterward  inserted  in  the  statement  at  the  proper 
place,  p.  460. 

Cited  as  authority  in  Sharon  v.  Sharon,  70  Cal.  643. 

County  Auditor  baa  no  power  to  draw  his  warrant  on  the  county 
treasurer  for  the  payment  of  a  claim  which  the  board  of  superritois 
have  not  expressly  "ordered"  to  be  paid,  p.  462. 

Cited  in  Lamberson  v.  Jefferds,  116  Oal.  404,  holding  that  the  audita 
fa  not  protected  by  an  order  of  the  supervisors  allowing  an  illegal  ekim. 
Examined  and  doubted  in  Beeney  v.  Irwin,  6  Col.  App.  70,  71. 

23  Ckl.  4S2-4S7.    BVPLET  t.  WELCH. 

Waters. — Prior  appropriation  of  water  for  purposes  of  irrigation  Ii 
good  against  miners  as  well  as  against  others,  p.  465. 

Examined  and  distinguished  in  Natoma  etc.  Min.  Co.  v.  Hancock,  IDl 
Cal.  55,  GS,  67.  Cited,  discussing  rights  of  miners,  in  Lux  v.  Haggia,  39 
Cal.  447,  disaenting  opinion  of  Ross,  J.  So  in  63  Am.  Dee.  06,  110,  note; 
and  91  Am.  Dec.  604,  note. 

23  Cat.  467-461.    VAN  WINKLE  v.  STOW. 

Mechanic's  Lien  ir  enforced  by  a  special  statutory  proceeding.  In  the 
nature  of  a  proceeding  in  rem  against  the  property  alone,  p.  468. 

Referred  to  in  Dickinson  v.  Corbett,  10  Nev.  441,  treating  of  juris- 
diction to  enforce  mechanics'  liens.  Cited  in  70  Am.  Dec.  764,  note,  as 
authority  that  all  parties  interested  in  premises  prior  to  suit  or  proceed- 
ing must  be  made  parties. 

23  Cat.  461-462.    BALDWIN  v.  FESBE. 

New   TiiaL — Statement   on,   and   amendments   thereto,   must  be  in- 
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corporated  into  one  document,  and  authenticated  by  the  signature  of 
the  judge,  or  the  statement  will  not  be  considered,  p.  462. 

Affirmed  in  Smith  v.  Dayis,  55  Gal.  28.  So  in  Fritsch  v.  Stampfli,  117 
Gal.  443,  the  bill  of  exceptions  being  unintelligible,  by  reason  of  failure 
to  incorporate  the  proposed  amendments  and  the  proposed  bill  into  one 
paper. 

23  CaL  463.    PARSONS  v.  SAN  FRANCISCO. 

City  and  County  of  San  Francisco  is  not  liable,  under  consolidation  act, 
for  injuries  received  on  public  highways,  p.  463. 

Cited  in  Mayor  v.  Ewing,  2  Penne.  104,  sustaining  constitutionality 
of  similar  statutory  provisions. 

23  C^l.  464-468.    CREANOR  v.  NELSON. 

Highway. — ^Taking  land  for  a  public  highway  will  not  be  enjoined  if 
the  land  has  been  duly  condemned,  and  compensation  provided  and  ten- 
dered to  the  owner  of  the  land,  but  refused  by  him,  p.  466. 

Cited  as  authority  to  the  ruling  stated,  in  Oliver  v.  Railroad  Co.,  83 
Ga.  265;  New  Orleans  etc.  R.  R.  Co.  v.  Frederic,  46  Miss.  12;  and  St. 
Louis  etc  Ry.  Co.  v.  Clark,  119  Mo.  371. 

General  Citations. — In  Kimball  v.  Alameda  County,  46  Cal.  24,  that 
boards  of  supervisors  have  jurisdiction  over  roads,  ferries,  and  bridges 
within  their  respective  coimties.  In  53  Am.  Dec.  367,  note,  treating  of 
consequential  injuries  through  work  authorized  by  law. 

23  Cal.  468-471.    WARD  v.  PRESTON. 

Agency. — Declarations  of  agent  are  admissible  against  his  principal,  if 
made  in  discharge  of  his  agency,  p.  470. 

Approved  in  Pacific  Livestock  Co.  v.  Gentry,  38  Or.  286,  statements  of 
general  superintendent  of  company  which  was  trying  to  acquire  land 
that  occupant  thereof  was  in  employ  of  company  made  to  acquaintance 
of  occupant  in  course  of  inquiry  as  to  character,  are  admissible  against 
company  in  action  between  occupant  and  company  over  title;  12  Am. 
Dec  326,  note. 

Evidence. — Striking  out  erroneous  evidence  admitted,  and  instructing 
the  jury  to  disregard  it,  cures  the  error,  p.  471. 

Distinguished  in  Juergens  v.  Thom,  39  Minn.  460,  in  which  case  excep- 
tion to  the  admission  of  the  evidence  was  taken  at  the  time. 

23  CaL  472-475.    IRVINE  v.  McKEON. 

Corporations. — Statute  making  directors  of  a  corporation,  liable  for 
the  debts  of  the  corporation,  where  they  are  guilty  of  certain  oflScial 
delinquencies,  is  penal  in  its  nature,  and  is  to  be  strictly  construed,  p. 
476. 
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Approved  in  Moore  v.  Lent,  81  Cal.  506;  Savings  and  Loan  Soc  t. 
McKoon,  120  Cal.  179;  Patterson  t.  Thompson,  86  Fed.  Rep.  87;  ^trhell 
V.  Hotchkisa,  48  Conn.  21,  40  Am.  Rep.  162;  and  State  Say.  Bank  *. 
Johnson,  18  Mont.  442,  56  Am.  St.  Rep.  592.  Cited  in  Snell  ▼.  Bradbur;, 
139  Cal.  382,  applying  rule  to  construction  of  section  1183,  Code  of  Civil 
Procedure;  Steam  Engine  Co.  v.  Hubbard,  101  U.  S.  192,  holding  that 
the  statute  can  be  enforced  only  in  the  state  wber«  passed;  Hodges  v. 
New  England  Bcr«w  Co.,  53  An.  Dec  651,  note,  discussing  tbe  subject 
at  length. 

23  Cal.  476-481.  IN  HATTER  OF  ESTATE  OF  PACHECO.  S.  a 
subsequent  appeal,  29  Cal.  224,  226,  the  court  holding  that  notwith- 
standing the  death  of  one  of  the  proposed  administrators,  theie 
could  be  no  objection  to  carrying  the  judgment  into  effect,  to  the 
extent,  that  it  could  be  done,  by  tbe  appointment  of  the  survivor. 

Administration. — It  is  the  duty  of  the  court  to  revoke  letters  of  ad* 
ministration  at  an;  time  in  favor  of  a  preferred  petitioner  if  com- 
petent, p.  481. 

Approved  in  In  re  Li  Po  Tai,  108  Cal.  487,  construing  section  1383  of 
the  Code  of  CiTi!  Procedure,  and  the  rule  held  to  apply  where  the 
decedent  has  left  a  will  as  welt  as  to  cases  of  intestacy.  So  in  In  re 
NiekaU,  21  Nev,  464,  holding  that  where  all  parties  applying  for  ad- 
ministrntion  are  equallj'  qualilied  and  competent  the  court  has  no  dia- 
cretion,  but  must  appoint  the  applicant  that,  under  the  statute  has  the 
prior  right.  Distinguished  in  Estate  of  Carr,  26  Cal.  567,  pointing  out 
the  only  pnrties  who  can  obtain  revocation  of  letters  of  administration 
as  an  absolute  right. 

Same. — Inability  of  applicant  to  read  or  write,  or  speak  English,  does 
not  establish  incompetency  for  administration,  p.  480. 

Cited  as  authority  in  Td  re  Bauguier,  86  Cal.  311.  construing  the  words 
"want  of  integritT"  as  used  in  the  statute,  and  holding  that  they  do  not 
apply  to  a  case  where  there  is  a  simple  conOJct  of  interest  in  regard  to 
the  estate  between  the  executor  named  in  a  will  and  the  other  legatees. 
Cited  to  the  ruling  stated,  in  54  Am.  Dec.  621,  note. 

£3  GaL  481-488.    PHOENIX  WATER  CO.  v.  FLETCHER. 

Waters. — Prior  appropriator  baa  a  right  to  have  the  water  flow  down 
above  the  point  of  hia  appropriation  without  interruption  or  diminntion 
In  quantity,  p.  486. 

Affirmed  in  Natoma  Water  ete.  Co.  v.  McCoy,  23  Cal.  492;  and  Hill  *. 
Smith,  27  Cal.  483.  Approved  in  Atchison  v.  Peterson,  1  Mont.  668: 
Carson  t.  Hayes,  30  Or.  102,  subsequent  appropriator  of  water  for  mining 
purposes  cannot  impound  waters  of  stream  and  send  it  down  at  irregular 
intervals  and  with  irregular  flow  to  prior  appropriator  who  uses  it  for 
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mining  purposes,  and  he  may  be  enjoined ;  on  subject  of  water  rights,  in 
43  Am.  Dec.  279,  282,  note;  68  Am.  Dec.  331  note. 

23  Cal.  489-490.    McDERMOTT  ▼.  HIGBY. 

Special  Verdict. — Special  findings  of  jury  will  control  general  ver- 
dict, if  inconsistent  therewith  and  covering  all  the  issues,  pp.  489,  490. 

Cited  as  authority  to  the  ruling  stated,  in  Ogg  v.  Shehan,  17  Neb.  324. 

23  Gal.  492  495.    MURRAY  v.  SUPERVISORS  OF  MARIPOSA  COUN- 
TY. 

Ceitiorait—Writ  of  lies  to  review  action  of  board  of  supervisors  in 
p»nting  a  ferry  license,  p.  496. 

Cited  as  authority  in  Levee  District  v.  Farmer,  101  CSal.  181,  review  of 
sction  of  board  in  vacating  or  closing  up  a  certain  road.  So  in  Dexter 
▼.  Town  Council,  17  R.  I.  224,  holding  that  the  action  of  a  town  council 
in  granting  a  liquor  license  may  be  reviewed  on  certiorari.  So  in  Wul- 
zen  ¥.  Board  of  Supervisors,  40  Am.  St.  Rep.  40,  note,  where  the  subject 
is  discussed  at  length,  and  the  authorities  reviewed. 

Distinguished  in  S.  V.  W.  W.  v.  Bryant,  52  Cal.  136,  denying  writ  to 
n^ew  action  of  supervisors  when  legislative  in  character  as  to  passage 
of  ordinance.  Overruled  in  People  v.  Dean,  122  Cal.  424,  denying  writ  in 
case  of  granting  franchise  by  supervisors  where  similarly  legislative. 

23  Oal.  495-501.    BULLOCK  v.  HUBBARD.    S.  C.  83  Am.  Dec.  130. 

Partnership. — When  some  of  the  partners  are  members  of  other  firms, 
rule  as  to  the  preference  of  partnership  over  individual  creditors  applies, 
p,50l 

Cited  as  authority  in  Whelan  v.  Shain,  116  Cal.  329.  So  in  In  re 
Assignment  of  Gilbert,  94  Wis.  114;  and  McLaughlin  v.  Mulloy,  14  Utah, 
493,  holding  that  one  firm  may  become  partner  in  another  firm,  and 
such  partner  will  be  treated  as  a  constituent  member  of  the  new  firm. 
Cited,  bearing  on  rights  of  partnership  creditors,  in  73  Am.  Dec.  610, 
note;  88  Am.  Dec.  236,  note;  89  Am.  Dec.  631,  note;  96  Am.  Dec.  619, 
note;  and  2  Am.  St.  Rep.  771,  note. 

23  GaL  601-608.     HUGHES  v.  DEVLIN. 

Milling  Claim. — The  interest  of  miners  in  mining  claims  upon  the 
public  lands  is  real  estate,  and  mining  claims  are  subject  to  partition, 
pp.  605.  606. 

Cited  as  authority,  holding  that  question  of  title  to  mining  ground 
is  not  a  subject  for  arbitration,  in  Spencer  v.  Winselman,  42  Cal.  483 ; 
Gillett  T.  GafFney,  3  Colo.  368,  as  applicable  to  townsite  lands;  Mt. 
Rosa  etc  v.  Palmer,  26  Colo.  62,  77  Am.  St.  Rep.  260,  noted  under 
Meroed  etc.  Co.  v.  Fremont,  7  Cal.  317;  Catlin  etc.  Co.  v.  Lloyd,  176  111. 
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284,  noted  under  Menitt  v.  Judd,  14  Cal.  60;  concurring  and  dissentiDft 
opiniona  in  Hall  v.  Vernon,  47  W.  Vs..  297,  300,  denying  partition  by 
division  of  oil  and  gas  owned  bj  co-owners  when  separate  from  the  ear- 
face;  Lavagnino  v.  Uhlig,  26  Utah,  24.  under  Revised  Statutes  of  1898, 
Bc<?tioii  240B,  subdivisiOQ  10,  mining  claims  are  real  property  and  pass 
by  deed;  Gold  Hill  Quartz  iiin.  Ck>.  v.  Ish,  5  Oreg.  lOS,  holding  that  the 
right  of  mining  for  the  precious  metals  is  a  fraachise,  and  the  attending 
circumstances  raise  the  presumption  of  a  general  grant  from  the  sov- 
ereign of  the  privilege;  Aspen  etc.  Smelting  Co.  v.  Ruckar,  28  Fed-  Rep. 
222,  construing  Colorado  statute  providing  for  partition  of  mimng 
claims.  Ruling  approved  in  Ames  v.  Ames,  160  111.  SOI.  Cited  in  68  Am. 
Dec.  274,  note;  and  70  Am.  Dec  643,  note.  Distinguished  in  Smith  v. 
Cooley,  65  Cal.  43,  and  held  to  be  inapplicable  in  the  case  ot  a  grant  of 
an  undivided  interest  in  a  piece  of  mining  ground  expressly  conditioned 
that  no  rights  are  conveyed,  except  a  mining  right  upon  the  premiaes. 
The  interest  of  the  vendee  is  not  an  estate  which  can  be  the  subject  of 
an  action  for  partition. 

Partition. — All  material  allegations  in  a  complaint  for  partition  which 
are  not  denied  by  the  answer  are  deemed  admitted  for  the  purposes  of 
the  trial,  p.  607. 
I     Approved  in  Reinhart  v.  Lugo,  76  Cal.  640,  041. 

23  Cal.  508-511.    BLACKMAH  v.  PIERCE. 

Stoppage  in  Transitu. — Vendor  of  goods  who  has  sold  them  on  credit 
to  an  insolvent  whose  insolvency  was  unknown  at  the  time,  may  reclaim 
them  at  uny  time  before  they  go  into  possession  of  the  insolvent  pur- 
chaser, p.  610. 

AfGrmod  in  Jones  v.  Earl,  87  Cal.  632;  B.  C.  90  Am.  Dec.  338;  and  ap- 
proved as  authority  in  Ward  v.  Clark,  35  Kan.  316;  Scott  v.  Dry-Goods 
Co.,  48  Mo.  App.  626;  and  Fenkhausen  v.  Fellows,  20  Nev.  316.  Cited 
in  10  Am.  Hep.  90,  note.  So  in  42  Am.  Dec.  260,  note;  and  20  Am.  Dec. 
339,  note,  goods  in  hands  of  warehouseman. 

Same. — Right  of  stoppage  in  transitu  is  paramount  to  any  lien  OD  the 
goods  claimed  by  third  persons  through  the  purchaser,  p.  611. 

Cited  as  authority  to  the  ruling  stated  in  Farrell  v.  Richmond  etc 
B.  R.  Co.,  102  N.  C.  401;  S.  C.  11  Am.  St.  Hep.  703;  and  Hause  v.  Judson, 
29  Am.  Dec.  303,  extended  note. 

23  CaL  511-013.     HALE  v.  BREITHAN. 

Partnership. — Books  of  defendant  are  admissible  against  plaintiff,  if 
other  evidence  tends  to  show  that  plaintiff  and  defendant  were  partners 
when  services  sued  for  were  rendered,  p.  513. 

Approved  as  authority  in  Bryce  t.  Joynt,  03  Cal.  3T7i  S.  C  40  Ail 

s^.  as. 
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23  GaL  514-519.    BISHOP  ▼.  HUBBAKD.    83  Am.  Dec.  132. 

Homestead  cannot  be  established  upon  property  held  in  joint  tenancy, 
or  tenancy  in  common,  p.  517. 

Referred  to  as  correctly  stating  the  law  prior  to  act  of  March  9,  1868, 
in  Carroll  y.  ElHs,  63  Cal.  442;  and  Fitzgerald  v.  Fernandez,  71  Cal.  507. 
Cited  as  authority  in  Michigan  Tnist  Co.  v.  Chapin,  106  Mich.  386,  S.  Q 
58  Am.  St.  Rep.  491,  holding  that  a  homestead  interest  cannot  be 
ftcquired  in  real  property  constituting  part  of  the  assets  of  a  partnership 
as  against  the  creditors  thereof.  8o  in  Lindley  v.  Davis,  6  Mont.  456; 
but  in  the  same  case  again,  7  Mont.  206,  214,  it  was  held  that  a  cotenant 
is  entitled  to  a  homestead  in  the  realty  held  in  cotenancy,  under  the 
UwB  of  Montana.  Cited  in  63  Am.  Dec.  122,  123,  note;  30  Am.  St.  Rep. 
560,  note;  70  Am.  St.  Rep.  107,  note. 

Homestead. — ^Where  a  partnership,  in  failing  drcnmstances,  converts 
its  means  into  real  estate  to  be  claimed  as  a  homestead  by  one  of  the 
firm,  in  order  to  place  those  means  beyond  the  reach  of  creditors,  the 
land  is  nevertheless  liable  to  the  executions  of  the  creditors,  p.  618. 

Approved  as  authority  in  Shinn  v.  MacPherson,  58  Cal.  599;  dissent- 
ing opinion  in  In  re  Wilson,  123  Fed.  24,  majority  holding  under  Cali- 
fornia laws  use  of  funds  by  insolvent  to  discharge  liens  on  homestead  is 
not  fraudulent,  and  does  not  invalidate  claim  to  homestead  exemption 
or  give  bankruptcy  trustee  right  to  subject  homestead  to  lien  for  amount 
so  derived  from  his  creditors;  cited  in  87  Am.  Dec.  275,  note;  and  83 
Am.  Dec.  129,  note.  So,  as  to  homestead  exemption  generally,  in  86  Am. 
Dec.  711,  note;  7  Am.  St.  Rep.  98,  note;  and  58  Am.  St.  Rep.  904,  note. 

23  GaL  519-522.    HENDERSON  ▼.  ALLEN. 

Kining  Agreement. — Construed,  and  held  not  to  create  the  relation  of 
landlord  and  tenant  between  the  parties,  but  that  it  made  them  tenants 
in  common,  or  partners  in  mining,  p.  521. 

Distinguished  in  Anaconda  etc.  Min.  Co.  v.  Butte  etc.  Min.  Co.,  17 
Mont.  523,  setting  forth  the  essential  conditions  to  the  existence  of  a 
mining  contract  under  the  Montana  Code.  Cited  in  18  Am.  Dec.  445, 
note;  and  50  Am.  St.  Rep.  845,  note. 

23  GaL  522-526.    McCSEA  ▼.  CRAIG. 

Keduuiics'  Liens  commences  and  attaches  to  the  property  at  the  time 
of  the  commencement  of  the  work,  or  the  beginning  to  furnish  the  ma- 
terials, p.  525. 

Affirmed  in  Pacific  Mut.  L.  Ins.  Co.  ▼.  Fisher,  106  Cal.  236. 

Same.— Allegation  in  complaint  that  plaintiff  furnished  the  materials 
between  the  6th  of  April,  1862,  and  the  28th  of  June,  1862,  construed  to 
mean  that  he  commenced  furnishing  the  materials  on  the  6th  of  April, 
•ad  eontinned  so  to  do  from  time  to  time  till  June  28th,  p.  626. 
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Construotion  approved  in  RuBt-Owen  Lumber  Co.  v.  FiUh,  3  S.  Dik. 
217. 

Same. — Must  be  enforeed  in  accoTdance  with  the  requirements  of  tbe 
law  in  force  at  the  time  aucb  proceedings  are  had,  p.  626. 

Cited  aa  authoritj'  in  Groesbeok  v.  Barget,  1  Kan.  App.  84;  Ha[ridTia 
T.  Jamieson-Dixon  Mill  Co.,  11  Wash.  St.  316;  and  McQiieaten  r.  Mor- 
rill, 12  Wash.  St.  341. 

General  Citationa. — Referred  to  as  authority  that  a  subcontractor 
ma;  acquire  a  lien  for  work  and  materials  in  Colter  v.  Frese,  46  lad. 
107;  Albright  v.  Smith,  2  S.  Dak.  691;  Sabin  t.  Cosnor,  Fed.  Cas.  No. 
12,197. 

23  Cal.  62S-627.    CTTMHIHS  «.  SCOTT. 

Appeal. — Filing  of  new  undertaking  on,  and  the  sureties  therein  beld 
liable,  p.  G27. 

Cited  in  Meredith  v.  Santa  Clara  Min.  Assn.,  00  Cal.  620,  as  aatboiitr 
that  rights  of  sureties  in  undertaking  nmj/  be  waived. 

Forcible  Entry. — Complaint  muit  allege  actual  possession  of  plaintiff, 
p.  527. 

Cited  in  Enowlea  v.  Crocker  Estate  Co.,  125  Cal.  265,  holding  complaint 
demurrable  for  umeertaintj'  as  to  allegations. 

23  Cal.  528-637.     DYSON  *.  BRADSHAW. 

Ejectment. — Defendant  may  show  in  defenae  that  plaintiff  has  di- 
vested himeelf  of  the  title  before  commencement  of  action,  bj  executing 
a  deed  to  a  third  party,  although  the  defendant  does  not  connect  himself 
with  the  title  of  such  third  part;,  p.  536. 

Cited  as  authoritj'  in  Mallett  t.  Uncle  Sam  Min.  Co.,  1  Nev.  202;  S. 
C.  90  Am.  Dec.  492.  Also  cited  in  70  Am.  Dec.  620,  note;  and  70  Am. 
Dec.  698,  note.  Ruling  approved,  but  held  innpplicable,  in  Robrecht  t. 
Reid,  114  Cal.  361. 

Deed.— Delivery  in  escrow  does  not  take  effect  except  upon  ntrict  com- 
pliance with  the  conditions  specified,  p.  636. 

Affirmed,  holding  that  no  title  will  pnas  without  delivery,  in  Boyd  v. 
Slayback,  63  Cal.  494;  and  approved  as  authority,  holding  that  a  deed 
delivered  as  an  escrow  is  not  effective  if  plnred  in  the  hands  of  the 
grantee  in  violation  of  a  condition  upon  which  the  person  who  holds  it 
aa  an  escrow  is  authorized  to  deliver  it,  in  Stanley  v.  Valentine,  79  HI- 
648;  Harkreader  v,  Clayton,  66  Miss.  391;  S.  C.  31  Am.  Rep.  373;  and 
Tyler  v.  Cate,  29  Oreg.  624;  Hilgar  v.  Miller,  42  Or.  566,  boMing  con- 
ditions of  escrow  to  care  for  grantor  during  life  and  to  provide  decent 
burial  for  remains  substantially  complied  with;  Referred  to  aa  correctly 
stating  an  abstract  proposition,  in  Quick  v.  Milligan,  IDS,  421;  S.  C.  S> 
Am.  Rep.  60,  but  holding  that  where  a  deed  is  put  in  tbe  hands  U  *■ 
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third  person,  to  be  delivered  only  on  payment  of  the  purchase  money, 
the  grantee  being  in  possession,  and  subsequently  obtaining  the  deed 
without  payment,  by  fraudulent  representations  to  the  custodian,  and 
deeding  the  land  to  a  purchaser  in  good  faith,  the  original  grantor  is 
estopped  as  to  such  purchaser. 

23  Gal.  540-554.     WALDEN  ▼.  MURDOCK.    83  Am.  Dec.  135. 

AppeaL — On  appeal  from  order  refusing  new  trial,  the  appellate  court 
may,  if  satisfied  that  the  lower  court  erred,  reverse  the  order  and  grant 
A  new  trial,  the  effect  of  which  will  be  to  vacate  the  judgment,  p.  549. 

Distinguished  in  Bomheimer  v.  Baldwin,  42  Cal.  31,  and  holding  that 
the  pendency  of  an  appeal  from  an  order  denying  a  new  trial  will  not 
operate  to  prolong  the  time  for  an  appeal  from  the  judgment.  So  in 
Pierce  v.  Birkholm,  110  Cal.  672,  in  which  case  it  is  held,  that  pending 
an  appeal  from  an  order  granting  a  new  trial,  the  judgment  remains 
subsisting  for  the  purposes  of  an  appeal,  and  an  appeal  therefrom  cannot 
be  dismissed  upon  the  ground  that  it  was  vacated  by  the  order  granting 
a  new  trial.  Cited  in  Sharon  v.  Sharon,  79  Cal.  655,  691,  to  the  point 
that  the  disposition  of  one  of  the  two  appeals  allowed  by  the  statute 
does  not  affect  the  rights  of  the  party  under  the  other.  Referred  to 
in  97  Am.  Dec  769,  note. 

Same. — ^New  trial  statement  is  sufficient  without  preparing  another 
statement  on  appeal  from  order  granting  or  refusing  new  trial,  p.  549. 

Cited  in  93  Am.  Dec.  409,  note. 

Debtor  and  Creditor. — Debtor  in  failing  or  insolvent  circumstances 
may  prefer  one  creditor  to  another,  p.  550. 

Cited  to  the  point  stated,  in  83  Am.  Dec.  134. 

Sales. — Sufficiency  of  delivery  depends  upon  character  of  articles  and 
circumstances,  pp.  550,  et  seq. 

Approved  in  Williams  v.  Lerch,  56  Cal.  334,  goods  in  care  and  keeping 
of  third  person;  Bethel  Steam  Mill  Co.  v.  Brown,  57  Me.  21;  S.  C.  99 
Am.  Dec.  757,  symbolical  delivery  of  logs.  Cited  in  Rail  v.  Lumber  Co., 
47  Minn.  425;  49  Am.  Dec.  336,  note;  87  Am.  Dec.  482,  note;  88  Am. 
Dec  467,  note;  and  99  Am.  Dec.  758,  note. 

23  CaL  554-569.    MILLER  ▼.  NEWTON. 

Harried  Woman  may  contract  for  services  to  be  rendered  in  the 
protection  and  preservation  of  her  separate  estate,  and  for  services  thus 
rendered,  on  the  faith  of  the  estate,  a  court  of  equity  will  decree  and 
enforce  a  lien  upon  it,  p.  564. 

OYerruled  in  Maelay  v.  Love,  25  Cal.  375,  378,  379,  S.  C.  85  Am.  Dec. 
137,  138,  holding  that  a  married  woman  could  not  bind  her  separate 
tttate  in  equity  without  statutory  method  of  encumbrancer.    But  af- 
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firmed  in  Terry  t.  Hamnionds,  47  CaL  38;  and  Friedberg  t.  Parker,  GO 
Cal.  lOS,  the  amendment  of  1802  to  the  act  of  1850,  taking  the  pcrsonil 
estate  of  the  wife  out  of  the  rule  laid  down  in  Macle;  v.  Love,  lapra. 
ated  in  Radford  t.  Carwile,  13  W.  Va.  846,  877,  construing  the  Wat 
Virginia  statute,  and  holding  that  a  married  woman,  as  to  property 
settled  to  her  separate  use,  is  to  be  regarded  as  a  feme  sole.  Denied  ia 
Kantrowitz  v.  Prather,  31  Ind.  103,  8.  G.  99  Am.  Dec  696,  holding  that 
credit  given  to  a  married  woman  on  the  faith  of  her  separate  property 
is  not  sufficient  to  bind  it.  or  its  income.     Cited  in  34  Am.  Dec  35J, 

23  Cal.  570-574.    F06ASTT  V.  SAWYER. 

Mortgagea — Sale  under  a  mortgage  containing  a  power  of  uls  netd 
not  be  conducted  by  the  mortgagee  in  person,  and  is  valid  if  he  emploj* 
an  auctioneer  to  make  the  sale  for  him,  p.  674. 

Approved  as  authority  in  Kennedy  y.  Dunn,  68  CaL  340;  and  Palmer 
T.  Young,  SO  Ga.  248;  S.  C.  61  Am.  St.  Rep.  137.  Cit«d  in  41  Am.  Dec 
174,  note,  as  authority  that  notary  may  take  acknowledgment  under 
bis  private  seal,  if  a  statute  allows  it. 

23  Cbl.  676-670.    PATTERSON  v.  EETSTOITB  MIHIRO  CO.    SO  CkL 
380. 
^ning  Claim.—Title  to,  will  pass  by  a  verbal  sale  aeeompanied  by 

an  actual  transfer  of  the  possession,  p.  670. 

Referred  to  as  so  deciding,  in  Patterson  v.  Keystone  MTn.  Co.,  30  OsL 
303,  discussing  the  question  whether,  since  the  act  of  1800,  snch  vie 
must  be  in  writing.  8o,  in  Hardenbcrgh  v.  Bacon,  33  Cal.  381,  where  it 
is  said  that  the  doctrine  has  no  bearing  when  the  interest  held  in  the 
mining  ground  is  considered  as  real  estate.  And  to,  in  Hopkins  v. 
Noyes,  4  Mont.  668,  and  holding  that  the  interest  in  a  mining  claim  cas 
only  be  transferred  by  deed  under  Montana  law.  Cited  in  MeCUntock 
T.  Bryden,  03  Am.  Dec.  107,  note,  where  the  cases  bearing  upon  the 
subject  are  collected;  referred  to,  in  TO  Am.  Dec.  671,  note;  and  76  Am. 
Dec.  670,  note. 

23  Cal.  677-581.    PEOPLE  t.  BAIUT. 

Embenlement. — Statute  confines  crime  of,  to  eaaes  where  the  clerk  or 
servant  receives  the  money  or  pnqierty  directly  from  the  hands  of  his 
master  or  employer,  p.  680. 

Denied,  construing  similar  statute,  in  Ex  parte  Rlcord,  11  Nev.  £91, 
292-  So  in  State  v.  Foumier,  12  Uont-  237,  238.  Cited  aa  authority  that 
the  nature,  purpose  and  character  of  the  bailment  or  truat,  mnst  b«  stat- 
ed in  the  Indictment,  in  96  Am.  Dec.  161,  1S2.  not*. 
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23  GaL  581-585.    HODGKINS  ▼.  HOOK. 

Sale  of  P^raoudty. — Question  of  change  of  possession,  where  the  testi- 
mony is  conflicting,  should  be  submitted  to  the  jury,  p.  684. 

Cited  as  authority  in  the  similar  case  of  Tuckwood  v.  Hawthorn,  67 
Wis.  338.    Bef erred  to  in  12  Am.  Dec.  470,  note;  65  Am.  Dec.  406,  note. 

23  GkL  585-587.    IK  HATTER  OF  ROMAINB. 

FngitiTe  from   Justice. — Constitutional  proTisions  relative  to,  con- 
itiued,  pp.  589,  et  seq. 

Cited  in  Matter  of  Fetter,  57  Am.  Dec  300.    Extended  note  on  sub- 
ject So  in  32  Am.  Rep.  358,  note. 

Same.— Warrant  should  specify  offense,  and  show  all  the  facts  upon 
whidi  the  right  is  based,  p.  501. 

Cited  as  authority  for  sufficiency  of  warrant,  In  Kingsbury's  ease,  106 
Man.  225.    So  in  57  Am.  Dec.  308. 

Same.— Defective  warrant  will  be  enforced  on  habeas  corpus  when  the 
Nqnisition  supplies  the  defect,  p.  502. 

Cited  as  authority  in  State  y.  Richardson,  34  Sfinn.  116. 

23  OaL  692-503.    DE  LA  6XJSRRA  y.  BURTON. 

Judge  is  disqualified  to  try  action  if  related  to  either  party  thereto 
within  the  third  degree  of  consanguinity,  p.  503. 

ApproYed  in  People  y.  De  La  Guerra,  24  Gal.  77. 

23  GaL  593-504.    SNSMINGER  y.  McINTTRS. 

lajiniction  does  not  lie  to  restrain  miners  from  digging  up  fruit  trees 
or  erops  unless  planted  before  ground  was  located  for  mining,  p.  504. 

(Sted  in  63  Am.  Dec  06,  note;  and  01  Am.  Dec.  605,  note. 

Honsnit  should  be  granted  if  plaintiff's  cYidence  would  not  sustain  a 
Terdict  in  his  faYor,  p.  504. 

Approved  in  Meyer  ▼.  Hbuck,  85  Iowa,  326. 

23  C^L  694.    KATO  ▼.  MARSHALL. 

Kedemption  from  Tax  Sale. — Owner  of  undiYided  interest  cannot  re- 
deem it  by  payment  of  proportion  of  total  amount,  p.  505. 

Cited  in  Rich  y.  Palmer,  6  Or.  340,  noted  under  People  y.  McEwen,  23 
Gal  66. 

23  Cal.  696-630.    HOBBS  y.  DUFF. 

Setoff.— Assignee  of  judgment  takes  subject  to  right  of,  although  ha 
^7>  in  good  faith  and  for  a  Yaluable  consideration,  p.  626. 
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Cited  na  authority,  applying  the  rule  stated,  in  Wella  v.  Clarkaon,  S 
Mont.  232,  233;  note  to  Chilatrom  v.  Eppinger,  78  Am.  8t.  Rep.  65,  <» 
general  aubject. 

JuriBdiction  in  equity  relative  to  setoffs  is  more  extensive  tham  tbat 
at  law,  and  where  the  law  cannot  give  a  proper  remedy,  as  in  esse  of 
the  insolvency  of  one  of  the  parties,  equity  will  afford  relief,  p.  628, 

Approved  in  Lyon  v.  Petty,  65  Cal.  324. 

Cited  as  authority  in  Barnes  t.  McMullins,  78  Mo.  271,  and  beld 
applicable  in  cases  of  insolvency  or  uonresidence;  Patterson  v.  Ward,  S 
N.  Dak.  89,  but  denying  right  of  setoff  under  facts  stated;  Clark  v. 
Bullivan,  2  N.  Dak.  107,  allowauce  of  setoff  in  equity  of  surety. 

Bight  of  equitable  setoff  is  not  lost  by  failure  to  plead  it  as  a  defeose, 
p.  629. 

Cited  as  authority  to  the  ruliug  stated  in  Hill  v.  Cooper,  6  Or^.  1S8; 
and  so  in  B9  Am.  Dec.  492,  note. 

General  Citations.— Referred  to  in  Hobbs  v.  Duff,  43  Cal.  488,  as  con- 
taining a  concise  and  accurate  history  of  the  litigation  out  of  which  the 
Iatt«T  suit  arose;  setting  forth  also  the  prominent  points  decided  in  the 
priueipal  case,  and  holding  that  the  decision  on  the  points  mentioned, 
became  the  law  of  the  case;  Lyon  v.  Petty,  G5  Cal.  324,  discussing  ^n- 
erally  the  nature  of  cross -demands.  Bo  in  Roberts  v.  Donovan,  70  Cal. 
112,  holding  that  in  an  action  to  enforce  the  joint  liability  of  the  defend- 
ants, one  of  them  cannot  set  up  by  way  of  counterelain  a  cause  of 
action  enisting  in  his  favor  alone  against  the  plaintiff. 

23  Cal.  630-631.     FOWLER  t.  HARBIN. 

Foreclosure. — Relief  to  purchaser  at  foreclosure  sale,  on  application  to 
have  the  sale  set  aside  and  cancelled,  p.  630. 

Referred  to  in  Abadie  v.  Lobero,  36  Cal.  396,  as  deciding  nothing  af- 
fecting the  question  under  consideration.  Also  referred  to  in  Boggs  v. 
Clark,  37  Cal.  23S,  discussing  estoppel  by  judgment. 

Cited  in  Boggs  t.  Fowler,  76  Am.  Dec.  667,  note. 

23  Cal.  631-633.    PEOPLE  v,  COLMEBB. 

Challenge  to  grand  jury  by  defendant  in  custody,  must  be  taken  vfaen 
impineled,  before  indictment  found,  p.  632. 

.'Vfflrmpd  in  People  v.  Henderson,  28  Cal.  469. 

Failure  of  oonrt  before  adjournment  to  admonish  jury  not  to  converae 
among  tliemselves,  etc.,  on  any  subject  connected  with  the  trial,  is  not 
ground  for  reversal,  unless  it  is  shown  that  the  defendant  was  injuicd 
Uiereby,  p.  633. 

Cited  as  authority  to  the  ruling  stated,  in  State  v.  Gray,  18  Nev.  222. 
Approved  in  McKnight  v.  United  States,  130  Fed.  689,  applying  mle 
where  admonition  had  been  given  on  previous  adjournments. 


VOIiTJMB  XXI"V. 

By  JOSEPH  A.  JOYCE. 
tncloda  ctUtloD*  to  Volume  117,  by  Ohablks  L.  TaOKPSUi. 


14.    P80PLB  V.  JBKXS. 

Law. — Peremptory  challenge  may  be  mode  at  any  time  before 
ronii  Vt  if  swam  thea  it  may  be  allowed  for  cause  ehown,  p. 

eopl«  T.  Scoggius,  37  CaL  6B0,  in  concnrring  and  dJBsenting 
It  the  case  holds  tbat  jurors  may  be  sworn  as  they  are  passed 
hat  such  cballeoge  may  be  allowed  after  juror  is  sworn  and 
is  shown;  State  t.  Anderson,  4  Hev.  270,  holding  that  jurors 
rom  before  panel  is  completed  and  that  the  principal  case  is 
iflict  with  such  rule;  Statute  t.  Pritchard,  IG  Nev.  81,  62, 
lat  although  the  conrt  delays  swearing  the  jury  until  its 
I,  tbe  right  to  cballeoge  a  juror  before  he  is  sworn  exists  not- 
og  the  comt  notiflei  counsel  prior  thereto  that  In  pausing  his 
he  would  be  considered  as  having  accepted  all  the  jurors; 
!tage,  3  Tex.  App.  629,  as  authority,  and  explained  ai  being 
der  the  statute  and  a  peremptory  challenge  was  not  allowed 
ears  of   court   where  a  juror  on  a  special  renire  had  been 


30.    PEOPLE  T.  SAIfCHEZ. 

tion, — Term  does  not  expire,  In  absence  of  judge,  by  failure 

to  adjourn  court  at  noon  but  judge  nuy  open  court  in  after- 
transact  business,  pp.  19-22. 

aesniti  t.  Seelinger,  127  Ind.  427,  in  connection  with  the  failure 
of  county  commissioners  to  meet  and  conaequent  lapse  o<  the 
on  Pac.  V.  Hand,  7  Kan.  386,  and  also  In  re  Doasett,  2  Okla. 
to  the  point  that  a  court  legally  opened  continues  its  term 
Ijoums  sine  die  or  such  session  expires  by  law;  In  re  Terrill, 
:;  39  Am.  St.  Rep.  32B;  and  alao  In  re  McCloskey,  2  Okla.  574, 
at  tbat  there  being  no  authority  tn  law  for  tbe  clerk  to  open 
m  court,  the  failure  of  the  judjre  to  appear  upon  the  day  ap- 
I*  a  loss  of  the  term ;  State  v.  Roberts,  6  Set.  241,  holding  tbat 
i»iS 
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where  the  judge  did  not  appear  until  long  after  the  time  fixed  for  hold- 
ing the  term  the  same  had  lapsed,  there  being  uo  adjournment  as  re- 
quired by  statute. 

Dying  Declaifltiona  must  be  made  under  the  sense  of  impending  death, 
and  are  not  admissible  if  deceased  had  the  sligbtest  hopes  of  lecovtij, 
p.  24. 

Cited,  People  v.  Hodgdon,  65  Cal.  76;  36  Am.  Eep.  31;  and  People  t. 
Taylor,  59  Cal.  645,  with  approval;  Boyle  v-  State,  105  Ind.  486,  in  di»- 
aenting  opinion,  but  only  generally  aa  to  surh  declarations. 

Same. — Existence  of  such  belief  need  not  be  proved  by  express  state- 
ment but  may  appear  from  circumstances,  pp.  24,  2S. 

Cited,  People  v.  Taylor,  59  Cal.  645,  in  affirmance;  State  T.  Cantieny, 
34  Minn.  10,  as  to  what  is  sufficient  proof  that  the  declarations  were 
made  in  view  of  impending  death  and  when  such  declaratioiiB  in  writing 
are  admissible- 
Same. — They  should  be  received  with  great  caution  and  should  be  of 
such  things  only  aa  witness  could  have  testified  to  if  living.  Matters 
of  opinion,  hearsay,  or  irrelevant  matter  should  be  excluded,  pp.  24,  25. 
Cited,  People  v.  Taylor,  59  Cal.  S45,  in  affirmance;  Boyle  v.  State,  07 
Ind.  329,  to  the  same  eilect;  Lipscomb  v.  State,  79  Mies.  580,  sustaining 
instructions  as  to  weight  of  such  declarations. 

HnideT  and  Hauslaughtei.^ — In  case  of  mutual  combat,  to  reduce  of- 
fense to  miin slaughter,  contest  must  have  been  on  equal  terms  witk 
undue  advantage  taken,  otherwise  malice  may  be  inferred  and  the  kill- 
ing be  murder,  p.  27. 

Cited,  King  v.  State,  4  Tex.  App.  66;  30  Am.  Rep.  161,  quoting  fron 
the  prini^ipal  case  on  this  point  in  affirmance;  State  v.  Cochran,  147  Uo. 
610,  holding  offense  to  have  been  murder  in  first  degree;  Bingham  v. 
State,  6  Tex.  App.  181,  to  the  same  points  in  connection  with  the  ques- 
tion whether  a  certain  state  of  facts  as  to  justification  should  have  goiM 
to  the  jury;  Dunlap  v.  State,  9  Tex.  App.  192,  where  a  cnarge  as  to 
mutual  combat  was  held  correct ;  Spearman  v.  State,  23  Tex.  App.  !SS, 
where  the  correctness  of  a  like  rule  is  admitted  and  the  decision  ap- 
proved, but  held  subject  to  material  qualifications  under  the  statute  ot 
that  state. 

No  Instruction  should  be  giren  which  is  not  predicated  upon  ioih 
theory  logically  deducible  from  at  least  some  portion  of  the  testimony, 
p.  2S. 

Cited,  People  v.  Byrnes,  30  Cal.  207,  holding  that  instructions  should 
always  be  given  with  reference  to  the  facts  proved  and  the  principle  "*• 
applied  to  a  definition  of  murder  in  the  second  degree;  People  v.  Best 
39  Cal.  691;  People  v.  Atherton,  51  Cal.  498 1  and  People  v,  Bourke,  « 
Cal.  458,  all  affirming  the  principle;  Territory  v.  Gay,  2  Dak.  Ter.  141,  « 
so  decided  and  applied  in  connection  with  the  correctness  of  an  inatnu- 
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CitPd,  People  t.  Shuler,  28  Cal.  495;  Mining  Co.  t.  Mining  Co.,  8S  CaL 
OIT;  In  re  David  Jones,  103  Cal.  39Bi  and  Allen  t.  Reillf,  15  Nev.  455,  al) 
In  afBrmance. 

Bias  OT  Prejudice  is  not  evidenced  by  tbe  fact  tbat  the  Mme  judge  bad 
made  an  eironeoua  ruling  on  a  previous  trial  of  tbe  same  case,  p.  36. 

Cited,  Grabam  v.  Seibie,  8  S.  Dak.  608,  to  the  point  that  the  objection 
tbat  tbe  same  judge  bad  tried  the  case  before  wag  frivolous,  etc. 

Chance  of  Venne. — Affidavit  of  prejudice  upon  information  and  belief 
is  inauffident,  as  it  doea  not  show  tbe  sources  of  information  or  upon 
wbat  tbe  belief  ■■  based,  p.  36. 

Cited  in  Gay  t.  Torrence,  145  Cal.  162,  following  rule;  City  of  Em- 
poria v.  Volmer,  12  Kan.  627,  to  the  point  that  such  facta  and  drtnun- 
etanees  must  clearly  be  shown  by  affidavits  or  evidence  as  clearly  ectab- 
lisb  prejudice. 

AfBdavlt  for  Continnasce  must  show  due  and  sufficient  diligence  to 
procure  testimony  by  legal  means.  If  It  does  not,  there  is  no  error  or 
abuse  of  discretion  in  refusing  continuance,  pp.  37,  38. 

Cited,  People  v.  Jocelyn,  2S  Cai.  563,  in  affirmance  and  holding  that  it 
should  be  shown  tbat  service  of  subpoena  of  tbe  kind  witness  was  bound 
to  obey  was  made;  People  v.  Burke,  34  Cal.  663,  in  affirmance;  State  v. 
CFlaherty,  T  Nev.  156,  holding  that  material  facts  should  be  positively 
stated  in  such  afRdavit  in  a  case  where  the  facts  were  substantially  tbe 
same  as  in  the  principal  case;  State  v.  Fieater,  32  O,  260,  noted  under 
People  V.  Gaunt,  23  Cal.  156;  Territory  v.  Perkins.  2  Mont.  471;  also 
State  V.  O'Neil,  13  Oreg.  185,  both  holding  tbat  the  granting  or  refusing 
a  continuance  rests  in  the  sound  discretion  of  tbe  court  below  and  ought 
not  to  be  disturbed  except  for  the  best  reasons. 

Jurors  are  Presumed  to  have  performed  their  sworn  duty;  to  ovrr- 
throw  this  presumption  there  must  be  some  direct  positive  testimony 
contra,  p.  40. 

People  V.  Lee  Chuck,  78  Cal.  334,  337,  to  the  same  point;  Higgins  v. 
City  of  San  Diego,  126  Cal.  314,  noted  under  People  v.  McCauley,  1  C«L 
379;  Hutchins  v.  State,  151  Ind.  872,  applying  rule  to  aiKdavit  as  to  mis- 
conduct of  jurors;  People  v.  Tarm  Poi,  88  Cal.  231,  holding  that  an  af- 
fldavit  of  misconduct  made  on  information  and  belief  is  insufflrient; 
People  V.  Leary,  105  Cal.  494,  as  authority  in  regard  to  presumption.  In 
this  case  the  alleged  misconduct  was  reajling  newspaper  reports;  People 
T.  Kramer,  117  CaL  860,  in  affirmance. 
General  Citation.— Eastman  v.  Holt,  43  W.  Va.  810. 

24  Cal.  41-61.     PEOPLE  V.  BKUZZO. 

Former  AcqnittaL — INschai^  of  an  accomplice  uMd  w  K  wiisM> 
operates  as  a  bar  to  another  prosecution,  p.  46. 
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to  rwtnun  treipau  and  diversion  of  water  that  the  pra;er  may  de- 
tenDine  the  nature  of  the  action;  People  v.  Olivera,  43  Cal.  4M,  to  the 
point  of  juriBdiction  of  district  courtB;  Locke  t.  Moulton,  108  Cal.  S3, 
by  counsel  but  declared  not  in  poiat,  the  prayer  to  an  answer  in  «jeet- 
ment  asking  for  affirmative  relief  being  beld  immaterial. 

Taxes. — Jurisdiction  of  justice's  court  is  ousted  if  answer,  in  aetkm 
to  recover  money  judgment,  puts  in  isBue  legality  of  tax,  p.  72. 

Cited,  City  of  Santa  Barbara  t.  Eldred,  9S  Cal.  3S1,  an  affirmance  and 
the  rule  applied  to  the  police  court  in  a  tax  suit. 

General  CiUtton.— Gillis  v.  Baniett,  38  Cal.  3M,  39fi,  as  authority, 
but  held  to  have  no  bearing  upon  the  question  of  jurisdiction  in  tliat 
case,  as  in  the  principal  case  action  was  commenced  after  the  organiza- 
tion of  the  new  courtsi  Young  v.  Wright,  62  Cal.  410,  which  is  declared 
not  distinguishable  in  principle,  since  there  the  justice's  court  was  held 
not  to  have  equitable  powers  concerning  the  overplus  in  auita  against 
animals  in  rem  for  the  recovery  of  damages. 

24  Gal.  73-78.    PEOPLB  ▼.  DE  LA  GUBKSA. 

Descent  and  Distribution. — Civil  law  has  been  adopted  as  to  dcftrea 
of  consanguinity,  but  in  other  cases  than  descent  and  distribution 
the  common  law  prevails,  p.  76. 

Cited,  Bobiiwon  r.  8:  P.  Co.,  IDS  Cal.  5GS,  and  explained  as  having 
been  decided  before  the  adoption  of  the  codes,  and  that  section  1393 
of  the  Civil  Code  establishes  the  degrees  of  consanguinity  or  relation- 
Judge  who  was  disqualiAvd  by  relationship  or  consanguinity  with- 
in the  third  degree  at  common  law  had  no  right  to  dismiss  case  or  to 
a«t  except  to  arrange  calendar  and  change  of  venue,  and  his  judicial  acts 
were  void  though  no  objection  was  made,  p.  77. 

at«d,  Traoy  v.  Colby,  S6  Cal.  72,  to  the  point  that  a  judge  cannot 
act  in  a  cause  or  proceeding  in  which  he  is  interested;  Hobinson  v. 
S.  P.  Co.  106  CaL  66B,  holding  that  the  fact  that  a  supreme  justice 
is  first  cousin  by  marriage  or  cousin  gennan  to  a  stockholder  does 
not  disqualify  him  from  sitting  in  a  suit  in  which  the  corporation 
is  interested;  Allen  v.  State,  102  Ga.  623,  but  holding  judge  not 
disqualified  from  passing  a  motion  under  facts  Btat«d;  Frevert  v. 
Swift,  19  Nev.  304,  to  the  point  that  statutory  prohibitions  have 
changed  the  rule  of  the  common  law  in  several  states,  and  holding 
that  where  a  jndge  is  disqualified  his  acts  involving  judicial  dis- 
cretion are  not  void,  but  only  voidable;  Abrams  v.  State,  31  Tea. 
Crim.  Rep.  462,  to  the  point  that  a  judgment  by  a  disqualified  jndga 
is  a  nullity.  So,  also,  in  State  ex  rei.  v.  Sachs,  3  Wash.  096;  ex- 
tended note  84  Am.  Dec  I2B,  130,  131,  exhaustively  nviawing  tb* 
autfatritks  upon  this  and  analogous  points. 


24  Cal.  86-98  Notes  on  California  Reporta.  1222 

24  Cal.  85-ea.     KODBIGVEZ  v.  COMSTOCK. 

New  Trial — SurprUe  at  witnesa  coDtradicting  previous  material  state- 
meutB  to  party  calling  him  !■  ground  for  new  trial  when  auch  tetiti- 
moaj  reaulta  from  coUuaion  with  opposing  partj  or  from  other  facti 
for  which  party  calling  witnesa   ia  not  reaponsible,  p.  89. 

Cited,  Delmaa  v.  Martin,  39  Gal.  558,  where  it  ia  said  the  prin- 
cipal case  relazea  the  rule,  and  it  is  added  that  it  should  be  relaxed 
only  in  certain  cases;  Estate  of  Cart«r7,  SO  Cal.  474,  holding  that 
surprise  from  testimony  of  a  disappointing  witness,  the  truth  of 
which  is  not  denied,  is  not  ground  for  a  new  trial;  note  78  Am. 
Deo.  620. 

General  Citation.— De  Arguello  v.  Greer,  26  CaL  628,  m  to  the  com- 
pleteness and  validity  of  a  Mexican  grant. 

24  Cal.  89-M.    HOPE  v.  JOMES. 

Coexecutoia. — Partnership  relation  doe*  not  exist  between  them. 
Each  is  chargeable  with  the  full  amount  of  assets  which  ma;  come 
into  his  hands,  pp.  92,  93. 

Cited  in  Sprague  v.  Walton,  145  Cal.  233,  coexecutor  refusing  to 
join  as  plaintiff  and  joinder  as  defendant  in  suit  to  recover  community 
property,  but  against  whom  no  judgment  rendered,  ueed  not  be  served 
with  notice  of  motion  for  new  trial;  Estate  of  Carter,  132  Cal.  114, 
but  sustaining  equal  appointment  made  by  probate  court;  Abilla 
V.  Burnett,  33  Cal.  667,  holding  that  each  executor  is  entitled  to 
possession  and  one  executor  who  bad  no  possession  of  a  portion  of  the 
estate  lost  by  the  coexecutor  is  not  chargeable  therefor. 

Executor*!  Commisaions. — District  court  c»nnot  allow  or  apportion 
same,  p.  94.  '. 

Cited,  Gumee  v.  Malonej,  38  CaL  BS,  99  Am.  Dec  3S3,  to  the  same 
point;   note  73  Am.  Deo.  560. 

24  CaL  94-98.    BTTFFEHDEAV  v.  BDMOHDSOII. 

Notice  of  Appeal — The  record  did  not  ehow  that  a  copj  of  the  naliw 
was  properly  served,  p.  95. 

Cited,  People  v.  Alameda  T.  Co.,  30  Cal.  184,  aa  authority  that: 
"It  ahould  appear  in  evidence  from  the  record  that  the  copy  of  the 
notice  of  appeal  was  served";  otherwise  the  supreme  court  does  not 
acquire  jurisdiction;   so,  also,  in   Reed  v.  Alliaon,  61   CaL  4S8. 

Filing  Notice  of  Appeal  must  precede  or  accompany  service  of  eop7. 
p.  95. 

Cited,  and  followed  in  Houlton  v.  Ellmaker,  30  Cal.  529;  Lynch 
V.  Dunn,  34  CaL  518.  Cited,  Boyd  v.  Burrel,  60  Cal.  282,  and  H^wea 
V.   CarviUe   Mfg.   Co.,   62   Cal.   517,   both   cases   noting   that   this   rule 
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Cited  in  Deere  v.  Bonne,  108  Iowa,  284,  holding  wife's  Beparate  prop- 
erty not  liable  for  husband's  debts  because  of  his  gratuitous  labor 
ther«on;  note  to  Morris  t.  Fletcher,  77  Am.  St.  Rep.  98,  on  general 
subject;  Lake  t.  Bender,  18  Nev.  387,  quoting  from  the  principal  cue 
(p.  103);  notes  89  Am.  Dec  204;  01  Am.  Dec  103;  09  Am.  Dec  177, 
63G;  20  Am.  St.  Sep.  786;  extended  note  08  Am.  St.  Rep.  497,  as 
to  f^^ementa  as  to  oompensstioD  or  relinquishment  of  claims  between 
and  bj  husband  and  wife. 

General  Citation.— Tesler  v.  HockaUttler,  4  Wash.  356,  to  the  point 
that  presumptions  weigh  in  favor  of  property  being  community.  The 
case,  however,  relates  to  the  confusion  indiscriminately,  of  separate 
and  community  property. 

24  Cal.  104-113.    SCHEHK  t.  SVOT. 

Description  in  Deed. — Conveyance  out  of  a  larger  parcel  of  land 
of  a  definite  quantity,  not  located,  creates  tenancy  in  common,  pp. 
109-113. 

Cited  in  Adams  v.  Hopkins,  144  Cal.  42,  44,  sustaining  suffidenff 
of  deaeriptions  in  Bobrante  deeds;  Hodge  v.  Bennett,  73  Miss.  S70, 
84  Am.  St.  Rep.  653,  quoting  Grogan  v.  Vache,  45  Cal.  612;  Jenkins 
V.  Frink,  30  Cal.  504,  as  authority  to  the  point  that  a  purchacer 
by  one  of  land,  he  paying  therefor  out  of  a  common  fund,  makes  the 
associates  therein  tenants  in  common  in  equity;  Lawrence  v.  Ballon, 
37  Cal.  620,  in  affirmance,  hut  holding  also  that  ejectment  could  b* 
maintained  by  such  grantee;  Orogan  t.  Vacbe,  46  CaL  612,  as  authority, 
but  holding  that  a  defective  description  of  a  particular  tract  doe« 
not  so  operate;  Cullen  v.  Sprigg,  83  CaL  62,  as  settled  law  in  that 
state;  Smith  v.  Crawford,  81  HI.  29B,  and  Dohoney  v.  Wonisek,  1 
Tex.  Civ.  App.  S62,  both  to  this  same  point;  Jor?  v.  Palace  etc  Ga, 
30  Oreg.  200,  as  so  deciding,  but  the  deed  there  neither  conveyed  a 
de&nite  quantity  nor  described  any  particular  parcel  of  land,  "^ 
that  it  could  not  be  construed  as  conveying  any  interest  in  such  lot 
either  undivided  or  several";  Qratz  v.  Land  and  River  Imp.  Co.,  82 
Fed.  Rep.  380,  but  only  generally  to  a  like  point;  note  58  Am.  Dec  3S& 

24  CU.  U4-1&4.    DOWHXB  y.  SMITH. 

Svideuce. — Entry  in  alcalde's  record  book  is  primary  evidence  of 
grant  on  proof  of  execution,  p.  122. 

Cited,  Donner  v.  Palmer,  31  Cal.  610,  to  the  same  point  in  siSns- 
anee;  Id.  623,  in  concurring  opinion,  but  declared  to  have  no  applica- 
tion; Palmer  t.  Low,  08  U.  S.  12,  to  the  same  effect  as  the  prindpaJ 
case;   also  that  aaid  book  is  one  of  original  entry. 

No  Proof  of  DeUvery  of  alcalde  grant  is  requii^  where  the  orifinsl 
grant  is  contained  in  book  of  grants  kept  by  alcalde,  p.  122.     ' 


24  Cal.  127-U7  Notea  on  Califomia  Reports.  1226 

24  Col.  127147.    BLUM  t.  HOBEfiTSON. 

Power  of  Attorney— ActB  of  agent  must  be  within  the  ezerdw  of 
power  delegated  or  within  its  limits,  p.  140. 

Cited,  First  N&t.  Bank  v.  Hall  &  Co.,  8  Mont.  346;  and  SuIUtu 
y.  Genoania  L.  Ids.  Co.,  1G  Mont.  635,  both  to  this  aame  point;  note 
9  Am.  Dec.  224. 

Wheie  Agent  acta  under  special  authority  the  party  dealing  with 
him  ia  bound  to  know  what  his  power  is  and  its  legal  effect,  p.  140. 

Cited,  Wallace  v.  Major,  26  Cal.  IBS,  in  a£annance  and  the  doctrine 
applied  to  the  common  council  as  agents;  Moyle  t.  Society,  Itf  Utat^ 
81,  holding  defendant  not  bound  by  certain  acta  of  building  com- 
mittee  appointed  by  ita  trustees;  Bank  of  Deer  Lodge  v.  Hope  M.  Co., 
3  Mont.  160,  35  Am.  Bep.  460,  In  eonnectiou  with  an  agency  to  draw 
A  bill  of  exchange  in  the  principal's  name;  First  Nat  Bank  t.  Hall 
&  Co.,  e  Mont.  34S,  and  Sullivan  v.  Gennania  L.  Ins.  Co.,  IS  MobL 
635,  both   in   affirmance. 

Pleading.— Equitable  defense  in  ejectment  must  be  specialty  pleaded 
and  with  all  the  fullness  and  particularity  of  a  bill  in  equity,  p.  141. 

ated,  aarke  v.  Huber,  26  Cal.  697;  Davis  v.  Davis,  26  CaL  3»; 
85  Am.  Dec.  165;  Bruck  v.  Tucker,  42  Cal.  362;  and  Rose  v.  Tread- 
way,  4  Nev.  480;  97  Am.  Dee.  549;  Wallace  v.  Flores,  79  Cal.  43e, 
all  affirming  the  doctrine;  Dale  v.  Hunneman,  12  Neb.  224,  to  tbe 
point  that  a  defendant  seeking  affirmative  relief  must  aver  facU 
entitling  him  thereto  in  the  answer;  note  73  Am.  Dec.  599,  as  citing 
on  the  same  point;   Morrison  v.  Wilson,   13  Cal.  494;   73  Am.  Dec  593. 

Specific  Perfoimance. — One  claiming  right  to  conveyance  of  land 
under  a  parol  contract  on  the  ground  of  part  performance  must 
prove  contract  clearly  and  satisfactorily  and  as  alleged,  and  the  acts 
of  performance  proved  must  unequivocally  evidence  such  agreement, 
p.   142. 

Cited,  Agard  v.  Valencia,  39  Cal.  301,  to  the  same  effect;  For- 
rester V.  Flores,  64  Cal.  28,  as  well  settled  law;  Bank  v.  Small,  144 
Cal.  713,  applying  rule  to  establishment  of  parol  gift  of  land;  Wallacs 
r.  Maples,  79  CaL  436,  to  the  point  that  as:  "The  respondent  was 
the  owner  of  the  legal  title  of  the  property  the  appellants  wer« 
bound  in  order  to  prevent  a  recovery  to  make  out  a  complete  equitable 
title  and  the  right  to  possession  thereunder";  Karns  v.  Olnej,  80 
Cal.  97;  13  Am.  St.  Rep.  107,  to  the  point  that:  "It  may  be  oon- 
ceded  that  an  appointment  in  writing  was  necessary  to  authtmie 
him  [the  agent]  to  make  a  binding  sale:  Code  Civ.  Proc.,  sec  1624; 
and  that  do  subsequent  parol  ratification  or  acknowledgment  by  the 
principal  is  sufficient,  but  here  the  sale  was  in  legal  effect  made 
by  the  principals":  Foster  v.  Maginnis,  89  Cal.  266,  in  affirmance; 
extended  note  IT  Am.  Dec.  56,  as  to  "statute  of  frauda— contract! 
Skffecting  real  estate." 
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Suiety  on  promissory  note  is  not  released  b?  f&ilnre  of  creditor  to 
■ue  principal  on  demand.  The  surety  can  himself  sue  the  creditor 
and  principal  debtor  and  compel  the   Utter  to  pay,   p.    166. 

C^ted,  Hayes  v.  Joseph,  26  Cal.  543,  to  the  point  that  the  snnt; 
may  pay  the  debt  and  proceed  against  the  principal;  Sicbel  t.  CarriDcs 
42  Ca).  500,  607,  in  affirmance;  Chafoin  v.  Rich,  77  CaL  477,  holding 
that  such  aurety  is  not  entitled  to  a  demand  upon  the  prindpal  at 
maturity  and  notice  of  nonpayment  to  fix  his  liability;  Barnes  t. 
Mowry,  129  Ind.  570,  to  the  point  tliat  a  surety  is  not  released  by 
the  creditors  in  action  except  where  the  aurety  has  under  the  statute 
taken  such  steps  aa  to  compel  the  creditor  to  proceed  or  lose  hi> 
eUim;  Smith  v.  Freyler,  4  Mont.  493,  4M;  47  Am.  Rep.  350,  holding 
that  the  aurety  is  not  released  in  such  ease,  even  though  the  prin- 
cipal afterward  becomes  insolvent!  notes  11  Am.  Dec.  680;  M  Am. 
Dec.  416. 

24  Cal.  167-171.    MUNCH  v.  WILLIAMSON. 

New  TriAL— Statement  must  be  filed  within  time  limited  or  right 
to  motion  is  lost,  unless  it  appear  from  the  transcript  that  objection 
is  waived,  but  such  waiver  must  be  clearly  proven,  pp.  169,  170. 

Cited,  Calderwood  v.  Brooks,  28  Cal.  164,  where  the  oourt  sav): 
"The  record  must  oontain  the  evidence  of  the  service  of  the  notice, 
or  it  must  clearly  appear  from  the  record  that  service  of  the  notiM 
was  waived")  Campbell  v.  Jones,  41  Cal.  61B,  holding  that  such  motion 
is  waived  by  failure  to  Die  the  statement  within  time.  So,  aUo,  in 
Fox  v.  Meacbam,  6  Neb.  533,  and  in  Aulton  v.  Leahy,  24  Neb.  289,  tht  - 
statute  being  held  mandatory;  Keane  v.  Murphy,  10  Nev.  06,  where 
the   rule,  as  to  clear  proof  of  a   waiver  being  necessary,  is   followed. 

24  Cal.  171-I7B.    OWEN  t.  FKINE. 

Objection  to  Testimony  must  be  specific  and  not  in  general  tenni 
as  "irrelevant,"  especially  so  if  the  objection  oould  have  been  cured 
if  the  reason  of  the  irrelevancy  had  been  stated,   p.   177. 

Cited,  Yik  Hon  v.  Spring  Valley  W.  W..  66  Ckl.  620,  as  authority 
to  the  point  that  no  objection  having  been  made  in  that  case  to 
certain  evidence  when  offered,  nor  any  motion  to  strike  out  the  Mmc, 
the  point  of  variance  between  the  averment  and  proof  could  not  1x 
taken  in  the  supreme  court;  People  t.  Louie  Foo,  112  CaL  22,  in 
affirmance.  So,  also,  in  Hamilton  v.  Southern  etc  H.  Co.,  13  Sairy. 
120;  3a  Fed.  Rep.  567. 

Joinder. — Parties  not  jointly  interested,  in  strictness  of  that  term, 
in  contract,  may  join  in  a  bill  in  equity  or  answer  where  there  is  one 
connected  common    interest,   pp.    177,   178. 

Cited,  People  v.  Morrill,  26  Cal.  360,  in  affirmance;  Baines  v.  Wnt 
Coast  L.  Co.,  104  Cal.  8,  hoMing.  that  a  creditor's  bill  by   two  judg- 
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fendant   both   existing   at    time    suit    ia   brought   mtut   be   ibown   to 
warrant  recovery,  p.  194. 

Fallowed  in  Owen  v.  Morton,  24  Cal.  379;  Hawkins  t.  Reiehart,  ES 
Cal.  536,  539,  in  affirmance;  Hestres  v.  Brennan,  37  CaL  389,  aOinH- 
ing  the  point  tli  '_  plaintiff  must  show  himself  entitled  to  possessioB 
at  time  of  bringing  suit;  Frazier  v.  Lynch,  97  Cal.  372,  in  affirmuice 
as  to  showing  defendant's  poaseasion;  South  Park  Commra.  y.  Garii, 
139  III.  2S4,  as  authority  that  at  common  law  persons  claiming  throu^ 
independent  and  distinct  sources  could  not  be  joined  as  defendant!, 
but  the  case  holds  that  it  is  sufficient  to  aver  possession  in  pluntiS 
some  day  after  his  title  accrued,  and  being  so  possessed,  the  defendsst, 
on  a  day  stated,  afterward  entered  and  ejected  him.  The  replica- 
tion, however,  averred  poBsession  in  defendant  nt  commencement  of 
the  action.  McLane  v.  Bovee,  36  Wis.  34,  in  affiwuance  as  to  shoving 
plaintiff's  title  or  right  of  possession;  Ozark  Land  Co.  v.  Leonard, 
20  Fed.  Rep.  881,  in  affirmance  as  to  showing  defendant's  possession. 
But  see  Salmon  r.  Symonds,  24  Cal.  200,  and  Vance  v.  Anderson,  HI 
Cal.  636. 

24  Cal.  196-217.    HASTINGS  t.  DOLLAKHIDB. 

Hone  bnt  Infant  and  his  heirs  or  personal  representatives  can  plead 
infancy  as  defense,  p.  207. 

Cited,  Simpkins  v.  Searcy,  10  Tex.  Civ.  App.  412,  but  genenllj 
to  the  point  that  the  heirs  of  an  Infant  might  disaffirm  his  dwd 
within  the  same  time  as  the  infant  himself  could  have  done;  ei- 
haustive  note  18  Am.  St.  Bep.  695,  698. 

Infant  may  Hake  or  Indorse  promissory  note  and  contract  is  roiii 
or  voidable  at  his  election,  pp.  20B,  209. 

Cited,  note  26  Am.  Dec  618;  also  in  exhaustive  note  18  Am.  St 
Rep.  577,  all,  832. 

Infant  may  contract  by  agent,  p.  208. 

Doubted,  Turner  v.  Bondalier,  31  Mo.  App.  687,  as  not  in  acvordsnec 
with  other  authority.  The  rule  there  held  being  that  the  appoinl- 
ment  of  an  agent  by  an  infant  to  contract  for  him  is  void  and  cid- 
not  be  ratified;  cited,  note  7  Am.  Dec.  234;  exhaustive  noU,  18  Sm. 
St.  Rep.  en,  632, 

Infant  Indorser  may  intercept  payment  to  his  endorsee  by  notice 
to  maker.  Such  notice  gives  maker  a  defense.  Otherwise  he  cannot 
plead   infancy  of   indorser,   pp.  209,  210. 

Cited,  eshauBtive  note  18  Am.  St.  Rep.  610,  6&7. 

Infant's  Deed  is  not  void,  but  voidable,  p.  211. 

Cited,  Taylor  v.  Brown,  5  Dak.  Ter.  345;  Haynes  v.  Bennett,  H 
Mich.  18;  and  Dixon  v.  Meritt,  21  Minn.  200,  all  in  afOnnaiice; 
exhaustive  note  18  Am.  St.  Rep.  576,  614. 


J.    ii'l 


Notes  on  California  Reports.  24  Cal.  218-22 

Srantoi  cannot  affirm  or  dieaffirm  until  age  of  majority,  pp 

ote  13  Am.  Dec  132;  exhaustive  note  IS  Am.  St.  Rep.  670 
deed  once   ratiBed  cannot  be  diaaffirmed,  p.  211. 

chaustive  note   18  Am.  St.  Rep.  701. 

—Executory  and  executed  contracts  are  distinguiahed  in  mat 

ificatiou,  p.  212. 

Lendrick   v.  Neisz,   17   Colo.   508,  in  affirmance. 

-Deed  not  ratifled  maj  be  dlBaOirmed  bj  second  oonveyancc 

■,  p.  215. 

aynea  t.  Bennett,  63  Mich.  18,  in  affirmance;  exhauative  note 

t.  Rep.   665. 

dead  may  be  mtified  after  age  of  majority  expressly  or  by 
failure  to  disaffirm  within  a  reasonable  time,  pp.  210,  217. 

.endrick  v.  Neisz,  17  Colo.  EOS,  as  authority  as  to  what  con- 
fiscation;  Taylor  t.  Brown.  6   Dak.  Ter,  345,  declaring  that 

luch  deeda  are  valid  if  not  disaflirmed  after  age  of  majority; 

V.  Empire  L.  Co.  31  Minn.  470,  47  Am.  Rep.  SOO,  where  the 
decisions  on  the  point  of  mere  acquiescence  being  a  ratifl- 
Doted  and  it  was  held  that  an  unexplained  delay  of  three 

.  fatal  to  a   disaffirmance;    notes   4  Am.   Dec.    184;    4S   Am. 

exhaustive  note  18  Am.  St.  Rep.  674,  875,  67S,  where  it  is 
the  point  of  acquiescence  or  inaction  that  the  principal  case 

ported  either  by  principle  or  authority. 
CiUtii>D.~Williams  r.  Sapieho,  04  Tex.  433. 

J-227.    LONG  V.  DOLLARUIDE. 

utition  may  be  made  onder  the  Spanish  or  JVIexican  law.  as 
tenants  in  common  under  the  ciimiuon  law,  but  such  agree- 

st  be  satisfactorily  proved  and  fully  executed  by  a  several 
pp.  222-227. 

!liaB  T.   Verdugo,   27  Cal.  425,  in   affirmance;   Lanterman   v. 

65  Cal.  66,  where  the  rule  as  to  proof  is  followed,   but   in 

there  was  held  to  be  no  valid  parol  partition;  Tuffree  v. 
108  Cal.  677,  with  approval;   420  Mining  Co.  v.  Bullion   M. 

'J.  659,  applying  the  rule  to  tenants  in  common  of  a  min- 
Le  Bourgeoise   v.   Blank,  S  Mo.  App.  441,  holding  that  an 

arol  partition  severs  the  relation  of  tenants  in  common;  ei- 

e  92  Am.  Dec  122. 

le  of  Beal  Estate  with  delivery  of  possession  was  valid  under 

-  Mexican  law,  p.  223. 

ook   V.   Frink,  44  CaL   332,   and  Hall  v.  ToaU,  4S  Cal.   667, 

Brmahce. 


24  CaL  228-230  Notes  on  C&lifomia  Reports.  1232 

Kecoiding  Act. — Prior  and  subBequent  purchasers  of  land  means  pur- 
ehasers  claiming  under  same  common  grantor,  p.  227. 

Cit«d,  Garber  t.  GUnella,  S8  Cal.  629,  in  Affirmance.  Followed, 
RankiD  v.  Miller,  43  Iowa,  10;  and  Edward*  v.  McKeman,  55  Mich. 
626;  dted,  Sharon  v.  Minnock,  6  Nev.  391,  to  same  effect. 

Bona  Fide  Pnrchaiei. — Burden  of  proof  ia  upon  party  who  cUims  bf 
virtue  of  a~  priority  of  record  against  prior  unrecorded  deed.  The 
recital  of  consideration  is  no  evidence  in  favor  of  a  purchaser  against 
holdera  of  a  prior  equity;  there  must  be  proof  aliunde,  pp.  227,  228. 

Cited  in  Bell  r.  Pleasant,  146  Cal.  412,  applying  role  in  action  to  caned 
deeds  where  plaintiff  asserts  title  under  prior  unrecorded  deed  snd 
defendants  claim  under  recorded  deeds  resting  on  subsequent  recorded 
deeda  from  plaintiff's  grantor  under  which  grantee  took  no  title  as 
■uch;  Douglass  v.  Willard,  129  Cal.  40,  permitting  reopening  of  case  to 
establish  such  proof;  Galland  v.  Jaekman,  26  Cal.  86,  86  Am.  Dee.  ITS, 
as  to  such  recital  not  being  conclusive;  Eversdon  v.  Mafhew,  85  Csl 
9,  where  the  court  declares:  "It  has  been  said  that  tbe  burden  of  proof 
of  want  of  notice  is  on  tbe  party  setting  it  up.  But  while  this  is  cer- 
tainly true  as  to  the  payment  of  value,  we  are  not  sure  whether  it  is 
true  as  to  the  want  of  notice,  and  we  express  no  opinion  in  regard 
to  it";  Witboit  v.  Lyons,  98  Cal.  413,  as  well  settled  that  the  burden  ii 
upon  one  claiming  as  such  purchaser  to  show  that  he  had  not  doIim: 
Garber  v.  Oianella,  OB  Cal,  629,  as  authority  as  to  notice  and  burden  of 
proof;  Lake  v.  Hancock,  38  Fla.  61,  66  Am.  St.  Rep.  163,  to  the  sime 
points  as  the  principal  case;  Sillyman  v.  King,  36  Iowa,  213,  216,  to 
same  effect  as  the  principal  case;  Am.  Exch.  Bank  v.  Fockler,  49  Keb. 
T16,  to  the  same  point  quoting  from  the  principal  case;  Rogers  >. 
Verlander,  30  W.  Va.  045,  to  the  point  that  a  recital  of  pajiueni  w 
a  deed  is  not  evidence  against  a  stranger  nor  creditor  of  the  gTanb>r 
assailing  deed  as  voluntary  and  fraudulent;  Lakin  v.  Sierra  etc  Co., 
26  Fed.  Rep.  342,  11  Sawy.  239,  to  the  same  point  as  to  recital  of 
payment  in  a  deed. 

General  CiUtion.— Spangel  v.  Bellinger,  38  Cal.  282,  aa  author- 
ity that  declarations  of  a  vendor  subsequent  to  deed  in  tbe  absence  of 
the  grantee,  he  being  in  exclusive  posseesion,  are  admissible  to  show 
fraudulent  conveyance  and  defeat  the  title.  Uurray  t.  Hontaoa  etc. 
Lumber  Co.,  26  Mont.  18. 

24  CaL  228-230.     WAKHEB  t.  HOLMAN. 

To  Hake  Bzceptioni  to  finding  of  facts  available  they  abonld  h* 
brought  to  the  attention  of  the  court  below,  specifying  the  defect,  p. 
229. 

Cited,  Lyons  v.  Liemback,  29  Cal.  142,  to  the  point  that  "the  statuU 
declares  that  the  judgment  sball  not  be  reversed  because  of  tl* 
1  from  the  finding  of  a  part  of  all  such  facta,. unless  the  ooult 
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liter  tlte  defect  Iwa  been  pointed 
ig":  State  T.  HanhatUn  S.  M  O 
ition  ■bould  be  made  below  to  a 
ig  in  tlie  record  that  it  has  been 
1  the  appellate  court;  Warren  v 
ed  that  it  has  universallj  been 
tiona  are  made  and  exceptions 
tbe  statute,  there  is  r 


notice  of  appeal  should  be  made 

ight  T.  Row,  26  Cal.  263,  holding 
Lccompany  service.  Examine,  ho' 
endeau  v.  Edmondaon,  24  CaL  96. 
Appeal. — Estoppel  from  denying 
arises  from  appearing  and  arguin 
ffendeau  T.  Edmondson,  24  Cal.  e< 
deciding   on  rehearing,   "though 


237.    PEOPLE  T.  COFFUAIT. 
Law, — Jniy. — Accused  is  entitled  t 

■ummoning,  drawing,  and  impt 
r  irregularitiea  in  this  respect  cot 
liner  t.  Superior  Court,  92  Cal. 
t  that  an  indictment  by  an  ill^ 
ings  tbereon  are  void;  State  v.  M 
le  principal  case  on  this  point  am 
bj  ofiicers  designated  bj  law;  a 

selected  jury   is   void;    disaentii 

Va.  623,  noted  under  People  t.  1 
bjeetions  to  manner  of  iinpanelii 
ae,  p.  2M. 

Jackson,  27  Kan.  SS4,  41  Am.  Re 
6  V.  Pickett,  103  Iowa,  719;  Stal 
ral;  Dakota  v.  Q-Hare,  1  N.  Dak 

rule  of  waiver,  quoting  from  th 
Law — Inaanity. — It  is  error  to  i] 
mmd  mind  by  the  defendant  at  t 
)  constitute  murder  or  any  othei 
sople  V.  Best,  30  Cal.  492,  where 
d  too  broad  and  erroneoui :  "If  th 
taue  at  the  time  of  tbe  alleged  a 
Bep.— 7B 
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declare  the  defendant  not  guilty  (without  regard  to  tlie  degrea  of 
iuBftnity)." 

Same. — There  must  be  auch  a  defect  of  reason  from  disease  of  the 
mind  at  the  time  aa  not  to  know  the  nature  or  quality  of  the  act,  or, 
if  defendant  did  not  know  it,  that  he  did  not  know  he  waa  doing  wioog,  p. 
236. 

Cited,  People  t.  Ferris,  S6  Cal.  691,  in  aflirmaace;  extended  note*  3B 
Am.  Dec  407,  40  Am,  Rep.  666. 

Crimjaal  Law. — Preponderatii^  proof  is  sufficient  to  eatabliih  any 
fact  in  defendant's  favor,  p,  236. 

Cited,  Territory  v.  Edmondaon,  i  Uont.  140,  to  the  same  point  w 
applied  to  mitigating  circumstances.  So,  also,  in  State  t.  McCluer,  G 
Nev.  137,  and  in   State  v.  Pierce,  8  Nev.  301. 

Same — InwnitT- — Proof  beyond  a  reasonable  doubt  is  not  leqniied 
but  it  must  be  established  afflrmatively  by  a  preponderance  of  proof 
■a  in  civil  cases,  pp.  236,  237. 

Cited,  and  the  principle  affirmed  in  People  v.  Wilson,  *6  CaL  14; 
People  T.  Heasersniith,  61  Cal.  248;  People  v.  Pico,  62  CaL  56;  Peopk 
V.  Tracers,  68  Cal.  238;  People  v.  HcNulty,  93  Cal.  443;  Pec^ie  t. 
Ward,  100  Cal.  343;  People  v.  Walter,  1  Idaho,  3S1;  State  v.  De  Ranee, 
34  La.  Ads.  180;  44  Am.  Bep.  429;  and  in  State  v.  Lewis,  2B  Ner. 
S64,  citing  a  page  and  one-third  of  authorities,  also  other  caaea  oppos- 
ing the  rule;  extended  notea  69  Am.  Dec  661,  97  Am.  Dec  176,  both  ei- 
haoatively  reriewing  the  authorities;  note  44  Am.  Bep.  436. 

24  Cal.  237-241.    COOK  t.  DB  LA  GUBBBA. 

New  Trial. — Surprise  which  ordinary  prudence  oould  have  guarded 
against  is  insufficient.  The  moring  party  must  have  had  a  Talid  de- 
fense to  some  material  part  of  action,  and  must  show  that  result  might 
be  different  on  new  trial,  p.  240. 

Cited,  McQuire  t.  Drew,  88  Cal.  230,  where  various  grounds  of  sur- 
prise are  oonsidered;  Overton  v.  State,  67  Ark.  64,  holding  thst  t 
party  is  not  entitled  to  a  new  trial  on  the  ground  of  surprise  when 
be  fails  to  apply  for  a  postponement  to  repair  the  damage  done  him  I; 
unexpected  testimony. 

Purchaser  at  Foreclosure  Sale  acquires  no  greater  right  in  premiMa 
than  mortgagors  held,  an'  they  being  heirs  of  deceased  the  property  is 
purchaser's  hands  will  be  subject  to  proceedings  in  probate  court,  p.  241. 

ated,  Wood  V.  Curran,  09  Cal.  141,  to  the  same  point. 

Findings  of  Fact. — Exceptions  must  be  taken  in  court  below  to  w- 
rant  reversal  of  judgment  for  want  of  such  finding,  p.  241. 

Cited,  Lyons  v.  Leimback,  29  Cal.  142,  to  the  same  effect.  So,  slao, 
in  State  T.  Manhattan  8.  K.  Co.,  4  Nev.  336;  Warren  v.  Quill,  9  Nev. 
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ated,  Kidder  v.  Stevena,  60  (M.  420,  the  caae  affirming  the  rule; 
McCarthy  v.  Brown,  113  CkL  20,  to  the  point  that  withholding  poSKs- 
aioD  from  one  who  ia  seized  of  ttue  premises  is  preaumptivelj  advene 
to  hia  right  and  wrongful;  Vance  v.  ^ideraon,  113  Cal.  S63,  holding  how- 
ever, that  there  should  be  an  averment  of  eeisiD  or  right  of  poaseesion 
at  the  time  of  the  commencement  of  the  suit,  and  that  it  is  not 
anffioient  to  aver  It  merely  aa  of  the  date  of  the  alleged  oust«r. 

24  G&L  267-268.     BUCKHAH  t.   WHITIfXT.     S.  C.   28  OaL   666.  657. 

Jurisdiction. — Supreme  oourt  cannot  make  an  order  aupplying  lost 
records  of  court  below.  Appellant  should  more  court  below  to  supplf 
same  by  copies  or  by  otber  meana  within  ite  control,  p.  268. 

Cited,  Bonds  v.  Hickman,  29  Cal.  4S4,  holding  that  the  appellate 
court  may  order  a  document  to  be  inserted  in  or  stricken  from  the 
tranacript  in  order  to  perfect  it,  but  cannot  vary  or  amend  the  docu- 
ment itself;  Satterlee  v.  Bliss,  3B  Cal.  521,  in  affirmance  aa  to  want  of 
power  to  correct  or  amend  records  of  oourt  below.  So,  also,  in  Thomp- 
son V.  Patterson,  54  Cal.  647;  Miller  t.  SUte,  40  Ark.  4W,  in  affirm- 
ance; Boggess  V.  Harris,  90  Tex.  477,  to  the  same  effect;  note  14  Am. 
Dec  S17,  aa  to  "amendments  after  appeal" 

24  CaL  268-28S.     CASPENTIEB  v.  THIRSTON. 

Ejectment  Lies  upon  Mexican  grant  to  full  extent  of  exterior  bonh- 
daries  until  final  confirmation  or  survey,  where  a  specific  quantity 
thereof  is  confirmed  by  decree  of  United  States  court,  pp.  279,  260. 

Cited,  Rich  v.  Maplea,  33  Cal.  108,  in  afBmuiDee  aa  to  right  of  poi- 
aesBJon  to  exterior  boundaries  until  segregation  and  survey;  Mound 
City  etc  Aasn.  v.  Philip,  64  Cal.  407,  as  authority,  but  not  directly  is 
point,  sustaining  the  proposition  as  to  the  elTect  of  a  decree  partitioning 
lands  under  aucb  a  grant  and  also  aa  to  what  rights  could  be  asaerted 
ngainat  a  copatentee  of  the  grantor. 

Estoppel — Mexican  Grant. — Mere  disclaimer  made  to  one  who  hak 
no  claim  or  right  will  not  estop,  unless  it  was  the  moving  cause  of  poe- 
aeasion,  aa  to  that  it  would  be  a  fraud  to  retract  it,  pp.  281-284. 

Cited,  Davis  v.  Davis,  26  Cal.  41,  86  Am.  Dec  166,  quoting,  also,  from 
Mr.  Justice  Field  as  to  the  four  grounda  of  estoppel  given  in  the 
principal  case  {p.  281);  Raynor  v.  Drew,  72  Cal.  313,  as  authority  that 
to  constitute  an  estoppel  one  must  have  acted  in  ignorance  of  hu 
true  position;  Wythe  v.  Smith,  4  Sawy.  26,  in  affirmance  of  the  prind' 
pies  declared  as  to  estoppel  generally. 

Court  ehould  not  submit  to  jury  tbe  determination  of  the  Iqal  af- 
fect of  written  papers  in  evidence,  p.  286, 

Cited,  Johnson  v.  Shively,  0  Oreg.  334,  in  afBrmance. 
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Cited  Areata  v.  Areata  etc.  Co.,  92  Cal.  846,  to  the  point  that  la 
lilce  cases  no  action  is  neceaaary  to  enforce  the  forfeiture,  but  the  title 
to  the  thing  forfeited  immediatelj  vests  in  the  state. 

24Cal.322-32S;   S6  Am.  Dece5.    ASHLEY  r.  VISCHBR. 

Receipt  is  only  prima  facie  evidence  of  payment  or  delivery,  and  m*; 
be  contradicted  or  rebutted.  If  a  contract  is  embodied  with  it,  u 
such  contract  it  cannot  be  contradicted,  p.  32Q. 

Cited,  Young  v.  Mutual  L.  I.  Co.,  2  Sawy.  329,  aa  recognizing  and 
discussing  said  distinction;  note  3  Am.  St.  Rep.  T4S,  aa  to  explaining 
or  contradicting  receipt. 

Redpt  containing  promise  to  apply  proceeds  to  account  of  holder 
is   a   contract   in   writing  within   four  years'  limitation,   pp.   327,  32S. 

Cited,  Osroent  v.  McElrath,  SS  Cal,  473,  where  certain  letters  signed 
bj  defendant  were  held  sufficient  acknowledgments  to  constitute  a 
contract  obligation  or  liability  founded  upon  an  instrument  in  writing; 
Conductors'  Benefit  Assn.  t.  Loomis,  142  III.  569,  to  the  point  that 
entries  in  a  depositor's  bank-book  are  acknowledgmenta  of  liability  to 
pay;  Bridges  t.  Stephens,  132  Mo.  653,  as  to  what  agreements  are  re- 
garded as  "written"  within  the  statute  of  limitationa,  and  holding 
that  a  written  receipt  by  a  bank  cashier  for  payment  in  full  for  sub- 
scription to  shares  is  governed  by  the  atatut«  of  limitations  applicable 
to  writings  for  payment  of  money  or  property;  Atlantic  Trust  Co.  t. 
Irrigation  Co.  S6  Fed.  Bep.  983,  to  the  ruling  stated.  Limited  in  Scriv- 
ner  v.  Woodward,  139  Cal,  31S,  to  express  promises  so  contained,  and 
overruled  aa  to  implied  promises. 

General  Citation.— Johnson  v.  Johnson,  74  Miss.  652. 

24  Chi.  329-333.     KBYBS  v.  PEHSTERIUEEK. 

Piomiasorr  Hot«  it  payable  on  demand  when  no  day  or  time  of  pay- 
ment is  speeifled,  p.  381. 

Cited,  Koberts  v.  Snow,  27  Neb.  429,  in  affirmance. 

To  Charge  Indoraer  of  demand  paper  presentment  muat  be  made  with- 
in a  reasonable  time,  such  time  being  dependent  on  facts  of  euA  am, 
p.  332. 

Cited,  Mschado  v.  Femandei,  74  CaL  363,  364,  where  it  is  said:  "A 
distinction  is  clearly  made  between  notes  payable  on  demand  without 
interest  and  those  payable  on  demand  with  interest,"  and  that  nile 
of  the  principal  case  is  changed  by  sections  3136,  3214,  3247  and  324S 
of  the  Civil  Code;  Beer  v.  Clifton,  9B  CaL  326,  35  Am.  St.  Sep.  174, 
where  the  rule  is  considered,  as  well,  also,  as  section  3136  of  the  Crril 
Oode,  but  tbe  question  of  reasonable  time  did  not,  however,  arise  in 
the  dting  case;  extended  note  80  Am.  Deo.  251. 

Waiver. — Unequivocable   promise  of  indoraer  to  pay  after  maturity 
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a  intent  not  to  return";  extended  note  40 

Mineral  Lands. — Abandonment  to  b.  particular  person  or  for  a  mn- 
sideration  cannot  exist,  pp.  344,  346. 

Cited,  McLean  t.  Benton,  43  Cal.  476,  and  Middle  Creek  D.  Oo.  t. 
Henry,  16  Mont.  677,  both  in  aflinnance. 

Abandonment  o(  mining  claims  is  a  question  of  intention.  PoaseiBiott 
must  be  left  without  intention  to  repossess,  creating  thereby  a  vacancy 
in  poBseasion,  the  land  being  free  to  the  next  comer,  p.  345. 

Cited  in  Wood  v.  Etiwanda  Water  Co.  147  Cal.  234  applying  rule  to 
abandonment  of  water  right  secured  by  appropriation;  Davis  t.  Pcrley, 
30  Cal.  63S,  holding  that  abandonment  is  a  question  of  intention  to  be 
gathered  from  the  acts  of  the  party  alleged  to  have  abandoned;  Moon 
T.  Rollins,  36  Cat.  337,  96  Am.  Dec.  183,  in  affirmance,  quoting  from  the 
principal  case;  Morenhaut  v.  Wilson,  52  Cal.- 267,  with  approval  as  to 
intent  to  abandon  being  necessary;  Utt  v.  Frey,  106  Cal.  307,  aubetao- 
tially  following  the  principal  case;  Oviatt  v.  Big  Four  Min.  Co.,  39  Or. 
123,  where  owner  of  mining  right  and  ditch  became  financially  involved, 
sold  movables,  albwed  property  to  be  sold  for  taxes,  and  made  no  at- 
tempt to  use  or  claim  it  for  eighteen  years,  intention  to  abandon  con- 
clusively established;  Derry  t.  Ross,  6  Colo.  301,  holding  that  bj 
abandonment  property  reverts  to  original  status,  becomes  publid  jniit 
and  is  open  to  location  by  first  comer;  Beaver  Brook  v.  St.  Vrain  Co.,  t 
Colo.  App.  136,  to  the  point  that  abandonment  u  a  question  of  inteo- 
tion  dependent  on  the  facts  of  each  case  and  that  it  must  be  clearly 
and  unequivocally  proven;  Putnam  v.  Curtis,  7  Colo.  App.  442,  holding 
that  an  intention  to  abandon  must  exist,  although  this  may  be  in- 
ferred from  a  single  act;  also  that  mere  absence  of  nonuser  does  not 
constitute  abandonment,  although  it  would  be  otherwise  if  sufficiently 
long  continued,  so  as  to  be  inconsistent  with  any  other  hypothesis; 
Mitchell  V.  Carder,  21  W.  Va.  286,  to  the  same  effect  as  the  principal 
case;  Lakin  v.  Sierra  etc.  M.  Co.j  26  Fed.  Rep.  343,  11  Sawy.  240,  to  the 
point  that  abandonment  is  a  voluntary  act;  Northern  Pac.  R.  Co,  t. 
Ajnacker,  63  Fed.  Rep.  63,  in  substantial  affirmance;  Harkrader  v. 
Carroll,  76  Fed.  Rep.  476,  to  the  same  efi'ect;  Valcalda  v.  Silver  Peik 
Uines,  86  Fed.  Rep.  9fii  extended  note  40  Am.  Dec.  466. 

Mining  Claims. — In  action  for  possession  rule  that  plaintiff  must  re- 
cover on  strength  of  his  own  title  does  not  apply,  pp.  347,  348. 

Cited,  Bradley  v.  Lee,  38  CaL  370,  in  dissenting  opinion  to  tbs  samt 
point;  Strepey  v.  Stark,  T  Colo.  622,  in  affirmanca. 

Ejectment  for  Mining  Claima. — Mere  prior  occupancy  or  i 
■  is  only  involved,  p.  346. 

Cited,  extended  nota  S3  Am.  Dee.  106,  to  the  same  point. 
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affinnance  ai  to  the  point  that  verbal  notice  ii  insufflcieiit  and  alio  U 
anthorit^  to  the  point  of  sufficiencjr  of  notice  given  In  open  court  ind 
dispensing  with  written  notice. 

Same. — Order  extending  time  to  give  notice,  after  time  for  notice  haa 
expired  ia  void,  p.  3S7. 

Cited,  Cooner  t.  Furlong,  66  Cal.  622,  and  SnlUvan  t.  (Sty  of  Helena, 
10  Mont.  140,  both  to  thii  same  effect. 

Same. — Such  order  abould  express  in  apt  and  preeiae  langaage  the  ob- 
ject intended,  p.  368. 

Cited,  Jenkins  t.  Frink,  27  OaL  839,  in  afflmuueeu 

If  Notice  is  Defective  in  not  complying  with  statute.  It  will  not  bt 
considered  except  the  record  discloses  a  waiver,  p.  36S. 

Cited,  Gregg  v.  Garrett,  13  Mont.  12,  in  affirmance. 

84  Cat.  360-364.    BEAR  RIVEH  &  A.  W.  &  H.  CO.  t.  BOIXS. 

Judgment  Will  not  b«  KereTsed  for  error  not  apparent  of  leeori,  f. 
364. 

Cited,  Sosina  t.  Trowbridge,  20  Nev.  120,  as  authority  to  the  point 
that  judgment  will  not  be  reversed  for  nonprejudicial  error. 

24  Cal.  364-366.     FLATBAU  T.  LITBECK. 

New  Trial. — Record  must  show  that  notice  was  given  or  walvad,  p. 
366. 

Cited,  Caldenrood  T.  Brooka,  28  Cal.  154,  to  the  same  poinL 

Hew  TiiaL — Statement  is  dependent  on  valid  and  effectual  notice,  and 
if  there  is  no  such  notice  the  statement  does  not  give  jnrisdictioa  to 
grant  new  trial,  p.  3M. 

Cited,  Ellsassar  v.  Hunter,  26  CaL  284,  to  the  aame  effect;  Quivej  v. 
Qambert,  32  CaL  312,  in  affirmance.  So,  alao,  in  Street  v.  Lemon  etc  Co, 
0  Nev.  263. 

Appeal  Will  Not  be  Dismissed  for  Inaufflciencf  of  notice,  where  notice 
shows  that  the  judgment  or  order  are  the  same  intended  to  be  appealed 
from,  even  though  there  are  mistakei  as  to  date  of  order,  p.  366. 

Cited,  Sharon  v,  Sharon,  68  Cal.  338,  as  so  deciding,  but  dihtiogDiih- 
ing  the  principal  case  in  that  no  point  waa  made,  as  in  the  citing  rate, 
that  the  notice  was  insulficient  because  It  redted  two  appeals;  Gregg  v. 
Garrett,  13  Mont.  12,  to  the  point  that  If  notice  of  intention  is  insuf' 
flcient  under  the  statute  the  appeal  will  be  dismissed  unless  defect  ii 

24  Cal.  307-373;  85  Am.  Dec.  68.    WIXOH  t.  BEAS  KIVEB  ft  A.  W.  k 
M.CO. 
Grounds  of  Appeal  must  be  set  forth  la  statement  or  they  will  not  bi 
considered,  p.  372. 
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24  Cbl.  379-380.    EASTMAN  t.  imUf  AN. 

HortKige — Parties  to  Action. — Aasignee  of  note  and  mortgaigo  m^ 
join  maker  and  iudorser  aa  defendants,  p.  382. 

Cited,  Mehan  t.  First  Nat.  Bank,  44  Neb.  222,  to  the  same  point 

HortKS£e. — Onlj  one  action  lies  for  the  recoverj  of  the  debt  and  the 
enforcement  of  the  right  secured  by  mortgage,  p.  382. 

Cited,  Cederholm  t.  Loofborrow,  2  Idaho,  178,  U>  the  point  that  the 
code  provides  for  the  protection  of  all  rights  in  one  suit,  and  if  the  plain- 
tiff chooses  to  enforce  his  rights  hj  foreclosure  such  action  becomes  ex- 
clusive; BocoD  V.  Rafbould,  4  Utah,  360,  holding  that  a  party  having 
one  suit  either  pending  or  in  judgment  for  a  debt  secured  by  mort^sge 
cannot  have  another  action  for  recovery  of  the  same  debt.  Hia  whols 
claim  most  be  embraced  in  one  suit. 

24  OaL  385-392.    LODQB  t.  TUSMAN. 

Absolute  Deed  may  be  shown  to  be  a  mortgage,  pp.  390,  391. 

Cited,  Sears  v.  Dixon,  33  Cal.  332,  holding  that  a  conditional  sale  may 
be  proven  a  mortgage;  Jackson  y.  Lodge,  36  Cal.  S2,  in  dissenting  opin- 
ion distinguishing  the  principal  case,  but  the  doctrine  thereof  was  nerer- 
tbelesB  affirmed;  Vangilder  v.  Hoffman,  22  W.  Va.  19,  in  affirmance,  both 
aa  to  absolute  deeds  or  conditional  sales. 

24  Cal.  398-403.    LEET  t.  WILSON. 

Objections  to  Evidence  should  be  specifle.  The  general  objectioB  to 
admiBsibility  will  be  disregarded,  p.  402. 

Cited,  People  v.  Nichols,  62  Cal.  621,  as  applied  to  the  duty  in  a  crimi- 
nal case  of  defendant  to  specilioally  object  to  action  of  the  court  taking 
away  his  right  to  have  the  jury  polled;  Kush  v.  French,  1  Arit  Ter. 
126;  Kansas  Pac.  R.  R.  Co.  v.  Cutter,  19  Kan.  88;  Keys  v.  Gmnsii,  i 
Nev.  657,  in  dissenting  opinion;  State  v.  Jones,  7  Nev.  416,  a  crimiaal 
case;  and  in  Knapp  v.  Schneider,  24  Wis.  72,  all  affirming  the  role. 

24  Cal.  403-411;  86  Am.  Dec.  73.     CUHHINGHAH  v.  HAWEIN& 
Statute  of  Limitations — Mortgage  Lien. — Right  to  enforce  nich  lies 

ia  barred  four  years  from  time  right  of  action  on  debt  accrues,  p.  40& 
ated,  notes  94  Am.  Dec.  647;  and  20  Am.  St.  Rep.  B24,  to  the  sunt 

Same. — Possession  of  mortgagee  does  not  extend  mortgage  Un,  p- 
408. 

Cited,  Robinson  y.  Russell,  24  Cal.  473,  In  affirmance;  note,  93  Am.  Dm 
117. 

Mortgage  is  mere  security  for  debt  due,  p.  409. 

Cited,  note,  76  Am.  Dec.  488,  to  same  point 
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estopped  from  denying  truth  of  recitals,  but  not  atrangerB,  espedally 
those  claiming  sdverselj,  p.  418. 

Cited,  Wiseman  v,  McNultj,  25  Cal.  237,  where  a  constable's  aale  wu 
beld  void  as  against  certain  defendants  not  served  with  process  and  who 
did  not  appear;  Hihn  t.  Peck,  30  Cal.  288,  holding  that  such  recital  is 
prima  facie  evidence  against  strangers  and  that  the  principal  case  is 
not  inconsistent  therewith;  Blood  v.  Light,  38  Cal.  658,  S9  Am.  Dec.  44T, 
holding  that  recital  of  a  levy  is  concluBive  against  a  party;  IngersoU  v. 
Truebody,  40  Cal.  611,  with  approval,  but  holding  that  parties  to  a  deed 
are  not  estopped  to  deny  recitals  of  collateral  facts  not  essential  to  the 
validity  of  the  deed;  Los  Angeles  County  Bank  v.  Eaynor,  CI  CaL  147, 
to  the  point  that  the  legal  presumption  exists  that  all  the  officer'a  acts 
preceding  the  sale  were  duly  performed;  Zabrislde  v.  Mead,  2  Nev.  £89, 
00  Am.  Dec.  645,  in  affirmancs. 

24  Cal.  41B-424.    PETESIE  v.  BUGBET. 

Hew  TriaL — If  testimony  is  conflicting  order  of  court  below  In  refttstng 
new  trial  will  not  be  disturbed,  p.  420. 

Cited,  Hall  v.  Bark  "Emily  Banning,"  33  Cal.  625,  so  holding;  also  de- 
ciding that  emr  in  granting  or  refusing  new  trial  must  afflrmatively 
show  abuse  of  discretion. 

24  Oil.  424-427.    WILLUUS  t.  BENTON. 

Reference  to  take  an  account  and  report  upon  issue  of  fact  involved 
may  be  ordered  by  court  in  an  equity  case,  but  other  issues  not  in- 
volved In  account  cannot  be  referred  without  consent  of  parties,  nor  cu 
raferee  be  ordered  to  report  a  judgment,  pp.  426,  426. 

Cited,  Hastings  v.  Cunningham,  36  Ckl.  662,  holding  that  an  appoint- 
ment of  referees  in  partition  can  only  be  made  upon  consent  of  parties, 
•zeept  in  cases  under  section  183  of  the  Practice  Act;  Huston  v.  Wsds- 
wortb,  6  Colo.  216,  as  so  deciding,  but  holding  that  there  should  b«  s 
liberal  construction  of  the  code  remedy  providing  a  reference  without 
consent  in  certain  cases ;  Sieber  v.  Frink,  7  Colo.  160,  but  declared  not  is 
analogous  case  and  holding  that  in  purely  equitable  cases  the  court  ma; 
of  its  own  motion  direct  the  taking  and  reporting  evidence ;  eiteoded 
note,  79  Am,  Dec  207,  208,  as  to  reference  in  equity  cas«s  and  compul- 
sory reference  of  action  at  law. 

24  Cal.  427-43S.    CUBKAN  r.  SHATTVCE. 

Eminent  Domain.^ — If  private  property  be  taken  for  public  use  jad 
compensation  must  be  made  or  tendered  before  right  vesta  in  the  public, 
p.  431. 

Cited,  Brady  v.  Bronson,  46  CaL  643,  in  affirmance. 

Board  of  Supervisors  for  condemnation  of  land  posseas  but  limited 
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and  mDit  ■trktl)'  pursue  statute  to  Talidate  proceedings, 

)dcluiux  V.  Carpenter,  19  Ner.  418,  applying  the  rule  to  a 
lonty  commisaioners,  also  holding  that  the  record  must  show 
ly  all  Jurisdictional  facta. 

I><nnaJiL — Statute  is  unconetitutional  which  fails  to  provide 
sation  in  any  manner,  or  at  anjr  time  or  place,  or  by  any  per- 

erman  t.  Buiclc,  32  CaL  266,  91  Am.  Dec.  686,  noting  that  the 
I,  so  far  SB  this  defect  is  concerned.  Is  olmated  by  act  of 

Itatutea  for  taking  pTJTate  property  for  public  use  must  be 

raued,  p.  432. 

Anford  T.  Worm,  27  CaL  174;   Creighton  t.  Manson,  27  Cal. 

)  T.  Davis,  30  Cal.  637;  Trumpler  v.  Bemerly,  SB  Cal.  491; 

utnam,  117  Cal.  368,  all  affirming  the  doctrine;  notes,  40  Am. 

rs  Am.  Dec.  6S4. 

dng  I-and. — Notice  of  proceedings  must  be  giveu  owner  of 

•J  will  be  void,  p.  438. 

[Iva  *.  Garda,  66  CaL  G92,  to  the  same  point;  New  Orleans 

Co.  V.  Frederic.  46  Miss.  10,  in  affirmance;  so,  also,  in  Hull  v. 

i.  B.  R.  Co.,  21  Neb.  36G. 

CiUtion.— Aldredge  v.  School  Diat.  Payne  Co.,  10  Okla.  698. 

-440.    TAHCE  T.  FOBS. 

ion. — Deed  may  refer  to  another  for  description,  and  a  map 
referred  to  is  part  of  deed  and  may  control  its  calls,  pp.  443- 

Miller  v.  Grunsky,  141  Cal.  460,  quoting  Serrano  v.  Rawson, 
Caldwell  T.  Center,  30  CaL  643,  89  Am.  Dec.  133,  to  the  point 
p  referred  to  is  part  of  the  deed;  Hastings  v.  Stark,  38  CaL 
conflicting  evidence  concerning  uncertain  calls  of  the  name 
e  the  court  in  the  principal  case,  and  quoting  from  said  case 
Mayo  T.  Mazeaux,  38  Cal.  448,  as  to  a  map  referred  to  being 
e  deed  and  controlling  its  calls;  Serrano  v.  Ransom,  47  Cal, 
point  that  a  plat  or  survey  is  part  of  the  patent  and  often 
>  more  weight  than  courses  or  distances;  Black  v.  Sprague, 
1,  to  the  same  point  as  the  last  citing  case;  People  v.  Blake, 
i,  in  dissenting  opinion  as  to  the  effect  of  a  map  and  its  con- 
lls;  Crosby  v.  Dowd,  01  CaL  606,  in  disaenting  opinion,  but  the 
that  a  decree  of  foreclosure  embodying  the  description  of  the 
ined  in  the  mortgage,  which  referred  to  other  instruments  and 
as  iosufiicient;  Chapman  t.  Pollock,  70  Cnl,  495,  in  aOirmauce 
IS  or  plans  controlling  calls  and  being  a  part  of  the  deed  b; 
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reference;  Cadwallader  v.  Nasb,  73  CaL  46,  to  the  point  that  a  map  or 
other  writing  referred  to  in  a  deed  becomeH  incorporated  therein;  An- 
drew Y.  WatlciDS,  Z6  Fla.  407;  Sanders  v.  Ransom,  37  Fla.  462;  and  Min- 
ing Co.  V.  Mining  Co.,  6  Utah,  635,  all  aflUnning  the  rule  as  to  incorpora- 
tion of  deeda  or  maps  or  other  initruments  bj  reference;  Beaty  v. 
Robertson,  130  Ind.  592;  and  Coles  v.  Yorks,  36  Minn.  301,  following  the 
doctrine  that  in  case  of  variance  the  map  or  plan  controls;  extended  not^ 
30  Am.  Dec.  741,  fuHj  considering  the  qaeations  involved. 

Deeds. — If  descriptions  conflict,  that  which  is  leaat  lilcelj  to  be  af- 
fected with  miatakes  is  adopted,  p.  445. 

Cited,  PiercT  v.  Crandall,  34  Cal.  341,  to  the  same  point 

Same. — Monumental  lines  or  points  control  courses  and  distances^  p. 
446. 

r.  Bvr- 
t. 

Deed.— Where  conflicting  decisions  are  of  equal  authority  that  moat 
fovorable  to  grantee  controla,  p.  446. 

Followed,  Piper  t.  True,  36  CaL  617,  Colter  v.  Mann,  IB  Minn.  lOS; 
and  in  Cox  v.  McGovem,  116  N.  C.  134,  but  this  last  case  adds  the  qnali- 
fication  that  the  rule  obtains  if  the  first  description  in  the  deed  does  not 
determine  the  variance;  extended  note,  30  Am.  Dec.  735,  covering  this 
and  various  analogous  points. 

General  Citation.— Van ve  v.  Pefla,  41  Cal.  687,  893,  but  only  in  coi- 
nection  with  the  performance  of  certain  covenants  by  the  pUintiff  in  tlw 
principal  case,  claimed  to  depend  upon  the  determination  of  said  caM. 

24  Cal.  447-448.    ALLEKDEB  v.  PRITTS. 

Appeal  does  not  lie  from  order  refusing  to  dissolve  attaehmeiit,  p. 
446. 

Cited,  Myers  v.  Mott,  29  Ckl.  362,  89  Am.  Dec.  60,  with  approval;  Her- 
man V.  Paris,  81  Cal.  626,  holding  that  an  error  in  attachment  proceed- 
ings does  not  affect  the  validity  of  a  judgment  or  of  an  order  denying 
a  new  trial ;  Wehle  v.  Kerbs,  6  Colo.  168,  holding  that  the  rule  is  not  ap- 
plicable upon  writs  of  error;  contra,  Sheppard  v,  Yocum,  11  Oreg.  E3S, 
noting  the  change  under  Code  Civ.  Froc,,  sec.  939,  subd.  3  (see  also  id, 
sec,  063) ;  cited  Windt  v.  Banniza,  2  Wash.  164,  aflirming  the  rule  under 
the  laws  nf  that  state  (13B9-90,  pp.  333,  336)  for  the  removal  of  causes  lo 
the  supreme  court. 

24  Cal.  449-467.    DOHSEY  t.  BAHRT. 

Election  Contest  is  special  and  statutory,  pp.  462-453. 

Followed,  Casgrave  v.  Uowland,  24  Cal.  468.  ated,  San  Francisco  etc 
R.  R.  Co.  V.  Mahoney,  29  Cal.  115,  but  distinguished  from  that  ease 
wliic;i  related  to  proceedings  to  condemn  land;  People  v.  Rosborou^,  2t 


24  CaL  468-473  Notes  on  California  Reports.  1J50 

Cited,  in  the  following  casea  (all  of  which  are  fullj  considered  uDder 
the  preceding  ease  of  Doraej  v.  Bairj,  24  Cal.  449) ;  Keller  v.  Chapman, 
34  Cal.  G-IO;  Lord  v.  Dunster,  78  Cal.  483;  Packard  t.  Craig,  114  Cal.  97; 
Aven  V.  Wilson,  61  Ark.  300;  Schwarz  v.  County  Court,  14  Colo.  47; 
Lloyd  V.  Sullivan,  9  Mont.  588;  Thomaa  t.  FrankUn,  42  Neb.  313,  and 
Garrard  t.  Gallagher,  11  Nev.  386. 

24  Cal.  4S8'46e.    MILLER  v.  VAN  TASSEL. 

Forms  of  Action  are  aboliahed  by  the  statute,  but  the  substanUal  al- 
legations of  tbe  pleadings  remain  unchanged,  p.  403. 

Cited,  Wa  Ching  v.  Constantine,  1  Idaho,  267,  to  the  point  that  forma 
of  action  are  abolished;  Zeile  t.  Moriti,  1  Utah,  280,  in  afGrmann. 
Cited  in  Conrad  ete.  Bank  y.  G.  N.  Ry.  Co.,  24  Mont.  182,  holding  min- 
plaint  in  assumpsit  insufficient. 

ETidence.— Objection  urged  may  not  have  been  correct,  bat  it  U  not 
material  if  exclusion  was  proper  on  any  ground,  p.  403. 

Cited,  Spottiswood  v.  Weir,  80  CaL  461,  in  affirmance. 

Warranty. — Vendor  of  chattels  in  bis  possession  warrants  title  by 
implication,  but  such  presumption  may  be  rebutted  by  parol,  pp.  404' 
400. 

Cited,  Gross  v.  Kierski,  41  Cal.  113,  affirming  the  rule  of  warranty 
by  implication;  Johnson  v.  Powers,  66  Cal.  181,  with  approval,  and  ilw 
holding  that  parol  evidence  is  inadmissible  to  show  the  existence  of  a 
warranty  not  expressed  in  a  written  agreement  for  sale  of  penonil 
property;  extended  note,  02  Am.  Dec.  404-407)  exhaustively  coasideriii| 
tbe  authorities. 

Z4  Cal.  407-473.    BOBIHSOH  t.  RUSSELL. 

Entry  of  Hoitgagee  into  possession  of  premises  confera  no  greater 
rights  upon  him,  pp.  472,  473. 

Cit«d,  extended  note,  SO  Am.  Dec.  78,  to  the  same  point. 

Injunction  lies  by  mortgage  to  prevent  impairment  of  mortgage 
security  if  defendants  are  insolvent,  p.  473. 

Cited,  Lavenson  t.  Standard  Soap  Co.,  80  Cal.  240.  13  Am.  St.  Kep. 
148,  approving  the  rule,  but  that  case  was  one  of  unlawful  removal  of 
fixtures  and  an  action  for  damngea  was  auslained  therefor  after  fore- 
closure anil  n  deficiency  found;  Miller  v.  Waddingham,  91  Cal,  381.  «liM» 
the  principle  ia  declared  to  be  well  recognized  so  far  as  tbe  nectwity 
exists  for  showing  that  the  security  has  been  impaired  in  order  Ui  nil* 
tain  aucb  injunction:  Arnold  v.  Broad,  15  Colo.  App.  3S1,  mortgagee  or 
heneficinrv  in  trust  deed  may  maintain  action  for  damages  for  impur- 
liu'nt  of  Hcvurify  by  cutting  and  removing  timber  from  mnrip>g«l 
pr.-ti;:^os;  l^iirbank  v.  Cudwortb,  33  Wis.  304,  holding  that  if  tbe  threil- 
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IB  iirepftrable  injunction  lies  againat  the  mortgagor  without 
^roving  insolvency  of  the  latter;  note  13  Am.  St.  Bep.  156. 

190.     WOOD  V.  TSUCKEE  TURNPIKE  CO. 
cannot  be  aold  under  execution.     It  is  a  personal  tnist 
t  be  transferred  hj  forced  sale  or  assigned  without  consent 
ing  power,  and  then  onlf  in  the  mode  poiated  out,  pp.  486, 

^rter  v.  Meuli,  122  Cal.  369,  but  holding  transfer  so  con- 
the  granting  board;  Appeal  of  North  Beacb  etc.  Co.,  32  Cal. 
anting  opinion  to  the  point  that  the  only  propertj  of  rail- 
tione  is  its  easement  or  franchise  which  cannot  be  sold  ex- 
insent  of  the  legislature;  People  v.  Duncan,  41  Cal.  610,  in 
Southern  Pac.  Co.  r.  Burr,  86  Cal.  283,  noting  the  change  in 
der  section  388  of  the  Ciril  Code;  Gregory  v.  Blanch- 
313,  also  noting  and  explaining  the  same  code  section,  and 
of  the  Civil  Code,  and  holding  that  a  franchise  cannot  be 
or  sold  under  execution,  in  the  absence  of  a  statutory  pro- 
I  limits  the  manner,  mode,  and  extent  of  exercise  of  the 
Boad  Co.  T.  People,  22  Colo.  432,  holding  that  the  right  of 
Ila  IB  a  part  of  the  sovereign  power  which  may  be  delegated, 
atee  takea  subject  to  all  limitations  imposed;  Montgomery 
lb  Bj  Co.,  11  Dreg.  363,  in  substantial  affirmance.  So,  also, 
■.  Wilson,  12  Oreg.  37;  Baxter  v.  Turnpike  Co.,  10  Lea,  492,  to 
hst  nothing  passes  by  levy  upon  and  sale  of  roadbed  and 
f,  extended  notes,  99  Am.  Dec.  336;  36  Am.  St.  Bep.  361. 
— "Boad"  is  a  legal  term  synonymous  with  "way,"  p.  487. 
illar-Potosi  Min.  Co.  v.  Kennedy,  3  Nev.  373,  93  Am.  Dec.  416, 

I  an  Basement  and  owner  is  not  entitled  to  partlcipat«  in 

roflts  from  land  on  which  easement  is  imposed,  p.  487. 

I  Francisco  v.  Calderwood,  31  Cal.  589;  01  Am.  Dec  644,  with 

. — Ejectment  does  not  lie  to  try  right  to  enjoy  an  easement, 

□nessee  etc.  B.  R.  Co.  v.  East  Alabama  By.  Co.,  TB  Ala.  624, 
.  476;  but  holding  that  ejectment  will  lie  for  a  railway  by  one 
:  only  to  the  right  of  way.  Distinguished,  San  Francisco  v. 
)al.  81,  holding  that  ejectment  will  lie  for  recovery  of  posaea- 
reet  dedicated  to  the  public  use  by  the  owner  of  the  fee;  Ter- 
iiBt  Co.,  172  U.  S.  184,  as  diatinguiahed  in  Southern  Pac.  Co. 

Cal.  270;  Fresno  etc.  Co.  v.  Southern  Pac.  Co.,  136  Cal.  204, 
lie  to  railroad  right  of  way. 

Tnmpike  Roadi  ean  hold  no  land  beyond  right  of  way  or 
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estaement.  Such  road  belongs  to  the  public  «iid  is  not  prJT&te  propertj; 
tbe  companies  sole  right  is  to  collect  tolls,  pp.  489,  490. 

Cited,  Pico  T.  Colimas,  32  Cal.  681,  as  authority  in  connection  with  tht 
extent  of  the  right  of  entrj  of  the  owner  of  an  eaoement;  l&Mullin  r. 
Leitch,  S3  Cal.  240,  to  the  point  that  a  tollroad  franchise  bftvlng  expired 
and  the  road  having  become  a  public  highway  b^  dedication  the  owneit 
of  the  franchise  luid  no  interest  left  for  which  they  were  entitled  to  com- 
penBation>  Eellett  t.  Clajrton,  W  Cat.  212,  quoting  from  the  principal 
case  to  the  same  points;  Blood  t.  McCarty,  112  Cat.  G64,  in  substantial 
afBrmance;  Connor  t.  Railway  Co.,  109  Fed.  938,  940,  on  point  that  fnn- 
chise  will  not  pass  as  appurtenant  to  part  of  roadbed;  Lachman  t.  Bar- 
nett,  18  Nev.  273,  affirming  the  principle  that  an  easement  or  way  does 
not  give  poHBesHion  of  the  land.  Bnt  see  Southern  Pac  Oo.  t.  Bon,  M 
Cal.  284,  and  Welch  v.  County  of  Plumas,  80  Cbl.  S88. 

24  Cal.  490-S02.    WILLIS  t.  PABLET. 

Statute  of  Limltatloni. — Mortgage  is  a  mere  incident  of  tbe  debt,  I* 
discharged  by  its  payment,  and  is  barred  when  the  debt  is  barred,  pf, 
407,  498. 

Cited,  notes,  63  Am.  Dec.  ISC;  70  Am.  Dec.  076;  76  Am.  Dec.  488;  iiid 
82  Am.  Dec.  757,  to  the  same  points. 

DiatTict  Conrta  had  jurisdiction  in  all  mjuity  cases  and  this  conld  not 
be  transferred  to  other  courts  by  legislative  act,  p.  490. 

Cited  in  Bums  t.  Superior  Court,  140  Cat.  7,  not«d  under  Hicks  v.  Btll, 
3  CaL  219;  Rosenberg  v.  Frank,  S8  Cal.  400,  402,  to  the  same  point 

Jurisdiction. — Diitrict  Conits  and  not  probate  courts  could  foreclose 
mortgages,  p.  409. 

Cited,  Estate  of  Orr,  29  Cal.  104,  with  approval;  Harp  t.  Calahan,  46 
Cal.  233,  to  the  same  eSect;  notes,  73  Am.  Dec.  660,  81  Am.  Dec.  1411. 

Same.^Hortgage  creditor  of  deceased  could  foreclose  at  once  in  dii- 
trict court  after  presentation  of  claim  to  executor  and  probate  eonrt 
whether  the  same  was  allowed  or  rejected,  p.  500. 

Cited,  Brown  t.  Orr,  29  CaL  122,  holding  that  a  mortgage  by  hmhaod 
and  wife  could  be  enforced  against  the  heirs  after  his  death;  Biehel  t. 
Carillo,  42  Cal.  506,  but  distinguished  and  held  to  have  no  applicatios 
where  "there  is  a  contract  of  another  party  still  alive — where  the  l»nd 
is  under  a  contract,  not  barred,  to  satisfy  the  demand";  Harp  v.  Cali- 
ban, 46  Cal.  233,  in  affirmance  of  the  rule;  Eibemia  etc  Soc  v.  Hiyea 
SC  Ol.  306.  In  dissenting  opinion,  but  the  caae  holds  in  this  connectios 
that  the  amendments  of  1874  to  sections  1403  and  1600  of  the  Code  of 
Civil  Procedure  are  not  retroactive;  Verdier  v.  Bigne,  16  Oreg.  210,  to 
the  same  point  as  the  principal  case;  extended  note  66  Am.  Dse.  124; 
note  73  Am.  Dec  660. 
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tiaton  an  but  one  Fenoii  and  MithoriMd  act  of  one  of  two 
nda  oil,  p.  500. 

Ilmore  v.  Baker  Co.,  12  Wuh.  471,  in  afflrmaitte;  note  58  Am. 
extended  note  65  Am.  Dec.  123. 

Law. — Allowance  of  oloim  prerenta  bar  of  ttatnte  though 
;  filed  in  probate  court,  pp.  600-502. 

itate  of  Schroeder,  46  Cal.  316,  in  aabstantial  afflrmaiiee  and 
it  the  proTiiiona  aa  to  filing  claima  are  merely  directory, 
■nd  Decree  against  administrator,  commenced  and  entered 
ischarge  is  a  nullity,  p.  502. 

MacKay  v.  San  Franciuo,  128  CaL  686,  contming  aeetlon  ISM, 
Til  Procedure,  as  to  power  of  court  over  testamentary  traa- 
)  Noah,  88  CaL  471,  quoting  from  the  principal  case  on  this 

GUtion.— Wise  y.  Williams,  72  C^L  M8,  to  the  point  that 
complaint  shows  that  the  cause  of  action  is  baxred  the  de- 

.  be  by  answer,  and  it  not  appearing;  from  the  complaint  when 

strator  was  appointed,  the  question  cannot  be  raised  by  de- 
SOS.    HLLEB  T.  STEW  AST. 

nt  Intent  in  the  sale  or  diipoaltlon  of  property  is  a  question 

d  an  instruction  taking  It  from  the  jury's  consideration   is 

94,605. 

ivitiky  T,  Canning,  33  CaL  305,  to  the  point  that  the  jury 
be  charged  as  to  facts  in  the  sense  of  the  constitutional 

;  Bnll  T.  Bray,  89  (M.  302,  quoting  from  the  principal  case 

val. 

-613.    ALBZAHDBK  T.  GREENWOOD. 

-Decree  Of  Foreclosure  doea  not  affect  those  not  made  parties 
o  the  action,  p.  512. 

extended  note  TO  Am.  Dec  6TS,  as  to  defect  la  parties;  note 
!.  560  to  the  same  point. 

luitable  right  of  redemption  gives  the  right  to  sale  on  ezem- 
rest  not  cut  oft  by  foreclosure,  p.  S12. 

irtens  t.  Qilsou,  13  Nev.  402,  and  conceded  as  law  In  the  opin- 
that  case  the  premises  mortgaged  were  claimed  and  held  as 
d,  and  when  the  mortgage  lien  was  satisfied  the  homestead 
d  to  have  attached. 

51&    ALDSICH  r.  PALMES. 

ll. — Newly  discovered  evidence  which  is  merely  enmnlatlve 
d  ther«for,  p.  615. 


V 
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Cited,  Barton  t.  Laws,  4  Colo.  App.  219,  and  Brown  v.  Evans,  17  Fed. 
Kep.  917;  8  Sawy.  4B5,  both  caseg  in  affirmance. 

Wheie  BecoTd  does  not  contain  instructiom  it  will  be  premimed  that 
the  Uw  applicable  was  correctlf  given,  p.  G16. 

Cited,  Dawson  t.  Po^e,  18  Orejf.  117,  to  the  same  effect. 

The  law  fixes  no  precise  rule  of  damages  in  cases  of  negligence  bnt 
leaves  their  assessment  to  jur;,  p.  fil6. 

Cited,  Wheaton  v.  North  Beach  etc.  Co.,  30  Cal.  GBl;  Lee  t.  Southern 
Pac.  R.  R.  Co.,  101  Cal.  120;  Bolen  v.  Virginia  etc.  Co.,  13  Nev.  164;  and 
Spect  V.  Gray,  14  Wash.  691,  all  approving  the  rule;  North  Point  etc. 
Irr.  Co.  V.  Canal  Co.,  23  Utah,  20S,  applying  rule  in  action  by  way  of 
supplemental  tomplaint  in  injuuctioD  proceedings  where  use  of  water  ia 
irrigating  ditch  damaged  by  befoulment. 

Same. — The  judgment  of  the  jury  as  to  damages  should  control  unless 
verdict  is  unjust  or  oppressive  or  passion  or  prejudice  clearly  appears,  pp. 

siesis. 

Cited,  Boyce  v.  California  Stage  Co.,  25  Cal.  474,  in  affirmance;  Tarbell 
T.  Central  Pac.  R.  R.  Co.,  34  Cal.  023,  with  approval,  although  in  that 
casp  tUe  verdict  was  held  excessive;  Kinaey  v.  Wallace,  36  Cal.  484,  in 
disBenting  opinion,  although  the  judgment  was  reversed  and  case  re- 
manded: Wlienton  v.  North  Beach  etc.  Co.,  36  Col.  591,  in  affinnanft 
So,  also,  in  Morgan  v.  Southern  Pac.  Co.,  96  Cal.  508,  where  a  verdict  /or 
fifteen  thousand  dollars  for  the  company's  negligence  was  held  not  eiMi- 
sive;  het  v.  Southern  Pac.  Co.,  101  Cat,  120,  where  the  rule  is  followed; 
Redfield  T.  Oakland  C.  S.  Ry.  Co.,  110  Cal.  286,  where  damages  for  fanr- 
teen  thousand  dollars  for  the  death  of  a  wife  and  mother  were  decUrtd 
not  excessive;  Bowland  v.  Oakland  C.  St.  Ry.  Co.,  110  Cal.  623,  where  a 
verdict  of  ten  thousand  dollara  was  affirmed  as  not  eicessive;  Speck  v. 
Gray,  14  Wash.  S91,  where  the  action  was  for  seduction  of  a  wife  isd 
alienation  of  her  affections  and  a  verdict  of  fifteen  thousand  dollars  wsi 
sustained  as  within  the  rule;  Brown  v.  Evans,  17  Fed.  Rep.  BIS;  8  Sawy. 
49)9,  approving  the  rule. 

General  Citation.— McOlynn  v.  Brodie,  31  CaL  382,  as  authority,  but 
held  inapplicable  to  the  question  of  liability  of  master  for  injury  to  a 
servant,  although  the  court  says  it  was  raised  by  counael  in  the  prin- 
cipal case,  although  not  discussed  in  the  opinion. 

U  Cal.  618-660.    FRENCH  v.  TBSCHEHAKSR. 

Constitutions  must  be  construed,  if  possible,  so  as  to  give  same  fores 
and  effect  to  each  provision,  each  and  every  cUuse  being  intended  for 
some  useful  purpose,  p.  630. 

Cited,  Lloyd  v.  Silver  Bow  Co.,  11  Mont.  413,  quoting  from  the  prin- 
cipal case  to  this  point. 
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Iktire  enactments  or  municipal  ordinances  to  prevent  noisy  amoaements 
and  immorality  are  constitutional;  Miller  y.  Kiater,  68  Ca).  146,  in  li- 
firmance,  holding  the  act  of  1383  as  amended  1886  to  eatabUsh  a  uniform 
system  of  county  and  township  governments  to  be  local  or  special  legit- 
lation;  Ptople  v.  Henshaw,  76  Cal.  445,  with  approval  as  applied  to  the 
law  of  ISSfi,  as  to  police  courts  in  cities  having  inhabitants  within  cer- 
tain limited  numbers;  Ex  parte  Clancey,  90  Cal.  S68,  in  affirnujice,  hold- 
ing, however,  that  section  1222  of  the  Code  of  Civil  Procedure  must  pre- 
vail over  the  clause  of  section  64,  of  the  Insolvent  Act  as  to  appeal  in 
contempt  cases;  Sasser  v.  Martin,  101  Ga.  458,  noted  under  Smith  v. 
Judge,  IT  Oal.  664;  HendemDn  v.  State,  137  Ind.  670,  in  dissenting  opin- 
ion, quoting  from  the  principal  case  (p.  644)  as  authority  in  eonnectioi 
with  the  constitutionality  of  an  act  as  to  compensation  and  duties  of 
certain  county  officers  i  Vermont  etc.  Co.,  v.  Wbithed,  2  N.  Dak.  93,  hold- 
ing that  a  certain  statute  as  to  building  and  loan  associations  was  a 
general  and  not  a  special  one;  Northern  Pao.  R.  R.  Co.  v.  Barnes,  2  N. 
Dak.  376,  as  authority  in  consideration  of  the  question  of  the  claasiGca- 
tion  of  railroad  corporations  for  taxation  purposes;  McGill  v.  State,  31 
Uhio  St.  240,  holding  a  certain  act  as  to  the  selection  of  jurora  for  a  «e^ 
tain  county  not  a  general  law;  Driggs  v.  State,  62  Ohio  St.  SI,  in  lab- 
stantial  affirmance  of  the  rule. 

Hefnaal  of  legialatnie  to  exercise  power  or  its  nonaction  is  no  arga- 
ment  against  tbe  power,  p.  64S. 

at«d.  People  T.  Tilton,  37  Cal.  626,  to  the  same  point  in  oonnneetica 
with  the  question  of  appointment  to  office. 

Act  Is  nnconititutional  exempting  stockholder  from  liability  and  per- 
sons organized  under  such  act  would  acquire  no  corporate  fights,  f, 
645. 

Cited,  McOowan  v.  McDonald,  111  Cal.  64;  52  Am.  St.  Bep.  162,  in  »f- 


Canstitntiona]  Law. — Entire  act  is  not  unconstitutional  for  mere  de- 
fect in  independent  part,  but  it  is  otherwise  if  the  parts  are  so  intcr- 
blended  that  it  is  clear  that  neither  would  have  been  enacted  without  Um 
other,  pp.  546-648. 

atad.  Wills  V.  Austin,  53  CaL  I7S,  and  so  holding;  Ex  parte  Fnmr. 
S4  CaL  97,  in  affirmance;  UcGowan  v.  McDonald,  111  CaL  06,  52  Am.  St 
Rep.  153,  approving  the  doctrine. 

LaglsUtlTe  Grants  of  corporate  power  must  be  exercised  and  enjoyed 
in  the  mode,  maimer  and  upon  the  conditions  presented,  p.  560. 

Cited,  McCoy  v.  Briant,  63  CaL  260,  in  affirmance;  note  81  Am.  Ote. 
107. 

MntUdpol  Corpoiationi  may,  when  authorized  by  the  legislature,  mt>- 
acribe  to  stock  of  private  corporations,  pp.  660,  661. 

Cited,  Conuuiasionen  of  L.  Co.  v.  Miller,  7  Kan.  606,  12  Am.  Bep.  UO, 
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Cited  in  Saunders  v.  La  Purieitua  etc.  Co.,  125  Cal.  1S5,  noted  under 
Doll  V.  Meador,  16  Cat.  295;  Cleary  t.  Skiffich,  28  Colo.  368,  where  lode 
claim  was  discovered  without  lines  of  millsite,  but  boundaries  as  txri 
embraced  portion  of  millsite  claim,  action  of  lode  claimants  in  project- 
ing claim  BO  as  to  include  part  of  millsite  not  trespass  within  rule  that 
title  to  mining  claim  cannot  be  initiated  bj  trespass;  O'Connor  t. 
Frasher,  56  Cal.  501,  and  Dodge  t.  Peres,  2  Sawj.  605,  both  to  this  lamt 
point,  and  also  to  the  point  that  the  same  cannot  be  attacked  eollst' 
erallf,  but  the  court  in  the  principal  case  declared  it  unneceasarj  to  con- 
aider  this  last  question;  Dreyfus  t.  Badger,  108  Cal.  86,  quoting  from  tb« 
principal  case.  The  citing  caae  was  also  one  of  attempted  oollateral  at- 
tack of  the  patent. 

Geneial  Citations.— Extended  note  03  Am.  Dec.  93,  90,  considering  ei- 
haustively  the  law  governing  the  rights  of  miners  and  settlers  upon 
public  lands  and  other  aDalogous  questions. 

24  Cal.  6B9-685.    THORNTON  t.  MAHOMET. 

Mexican  Grant. — Until  segregation  and  location  by  the  United  State* 
government  grantee  or  his  successor  is  entitled  as  against  third  peraoni 
without  title  or  possession  of  all  land  within  exterior  boundaries,  pp. 
57S-581. 

Cited,  Carpentier  v.  Webster,  27  Cal.  504;  Love  v.  Bhsrtzer,  31  Cat 
494,  both  in  allimiance;  Bemal  v.  Lynch,  36  Cal.  145,  approving  the  prin- 
ciple, but  applying  it  to  the  rule  that  th(>  title  is  not  perfect  nntjl  neb 
lands  are  segregated. 

Appeal  to  Supreme  Court  suspends  all  proceedings  below,  pp.  SS4, 
SSfi. 

Cited  and  affirmed  in  the  following  cases:  People  t.  Frisbie,  20  CtL 
130;  HcGarrahan  t.  Maxwell,  28  CaL  Bl,  also  holding  that  no  appeal 
bond  was  required;  Hills  v.  Sherwood,  33  Cal.  470;  McGarrahan  v.  Ke« 
Idria  M.  Co.,  49  Cal.  336;  Harris  v.  Hamhart,  07  Cal.  650,  also  holding 
that  in  such  case  the  judgment  is  inadmissible  in  another  case,  even  be- 
tween the  same  parties,  and  considering  the  effect  of  section  1049  of  tiM 
Code  of  Civil  Procedure;  Bullard  v.  McArdle,  08  Cal.  369,  36  Am.  St  Rep- 
17S,  in  a  case  of  appeal  from  a  justice  court,  but  holding  that  by  remonl 
of  the  record  the  judgment  was  vacated  and  set  aside;  cited,  Glenn  v- 
Brush.  3  Colo.  25,  as  opposed  to  the  point  that  a  judgment  suspended  bj 
a  writ  of  error  operating  as  a  supersedeas  is  not  evidence  of  title,  it  be- 
ing suspended  for  all  purposes.  Affirmed,  Plaisted  v.  Nowlan,  2  Monl. 
362;  so,  also,  in  Sharon  v.  Hilt,  20  Fed.  Rep.  301;  11  Sawy.  371,  and  alio 
deciding  that  such  judgment  is  at  such  time  not  admissible  in  en- 
General  Citation.— Treadway  t.  Semple,  28  Cal,  858,  distloguishiDg 
the  principal  case  in  that  the  question  was  not  as  in  the  citing  oii*. 
whether,  when  the  appeal  was  dismissed  or  the  decree  confirmed  by  the 
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court,  the  rightB  of  the  parties  became  flxed  b;  relation  to  the 
he  decree;  noting  also  an  error  in  the  reference  (p.  G82)  to 
>f  Congress  of  June  14th,  1660,"  vhich  should  have  been  to  th« 
of  April  2eth,  1868. 

15-606.    BRAKHAM  t.  M.  &  C  C.  OP  SAH  JOSB. 

SL. — Complaint  should  aver  facts  and  not  conclusions  of  law, 

ledges  T.  Dam,  72  CaL  522,  to  the  same  effect;   Callahan  v. 

,  124  Cal.  33,  as  to  allegations  of  "lavfulnesa"  of  demand  and 

negations. 

[S. — Demurrer  admits  truth  of  issuable  and  well-pleaded  facts, 

anclusions  therefrom  of  counsel  though  stated  in  complaint,  p. 

Tater  Works  v.  San  Frsncisco,  82  Cal.  318,  320,  in  dissenting 
Ithough  the  complaint  in  that  case  was  held  auffirient  to  sus- 
Igment  declaring  void  an  ordinance  as  to  water  rates;  Ameri- 
r  Works  Co.  v.  State,  48  Neb.  199;  50  Am.  St.  Rep.  612.  in  af- 

Dundee  etc.  Co.  v.  Hughes,  20  Fed.  Rep.  40;  10  Sawy.  147,  to 
that  a  demurrer  admits  only  Buch  allpgations  as  the  inw  ad- 
le,  but  does  not  admit  mere  conclusions  of  law  in  the  pleadings ; 
note  16  Am.  St.  Rep.  134. 

I  Law.— Aj'untamiento  had  no  power  to  mortgage  lands  of 
id  city   was  not  estopped  by  decree  of  foreclosure  to  assert 

oi  title  attempted  to  be  conveyed  by  sheriff's  deed  thereun' 
n,  60«. 

iau  Francisco  t.  Canavan,  42  Cal.  556,  to  the  point  that  these 
«  not  subject  to  forced  sale  on  execution  and  could  not  be 
exrept  in  accordance  with  the  trust;  People  v,  Halladay.  93 
>7  Am.  St.  Rep.  194,  explaining  the  case  as  so  decided  and  de- 
not  to  be  in  conflict  with  the  point  that  a  judgment  against 
u  to  certain  land  held  in  tnist  was  conclusive;  Oakland  v. 
Vater  F.  Co.,  118  Cal.  228,  quoting  from  the  principal  case  (p. 
I  the  powers  of  tbe  ayuntamiento  and  estoppel;  Mayor  etc.  v. 
a  W.  Co.,  63  Ala.  634,  to  tbe  point  that  the  laches  of  corpora- 
rs  did  not  preclude  tbe  corporation,  upon  a  bill  in  equity  to 
le  judgment,  from  showing  that  certain  bonds  covered  by  the 
were  issued  in  violation  of  a  statute. 

of  Mnnicipal  COTporation.-~PartieB  dealing  with  such  corpont- 
bargeable  with  knowledge  of  its  powers  and  act  at  their  peril, 

Wallace  v.  Blayor  of  San  Jose,  29  Cal.  188.  Jn  affirmance, 
(lease  is  Void  unless  releasee  is  in  possession,  p.  606. 
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ated,  Dote  63  Am.  Bep.  760,  762,  to  the  Mine  point. 

Pnich«Kr  vnd«i  FoiedoBnre  Sale  cannot  maintain  action  for  pnrehiM 
monej,  p.  808. 

Cited,  note  14  Am.  Dec.  I3t,  aoU  76  Am.  Dee.  667,  as  to  tlM  right  to 
be  relioTed  against  a  mistake  of  law  in  independent  action. 

£4  OaL  609.     CARPENTIES  t.  WILLIAMSON. 

Undertaking  on  Appeal  filed  before  notice  filed  and  served  will  be  dii- 
nuBsed  on  motion,  p.  S09. 

ated,  Little  t.  Jacks,  68  Cal.  346,  in  affinnative.  So,  also,  in  AlToid 
V.  McGauch7,  4  Colo.  97;  and  in  Johnaon  v.  Badger  H.  ft  M.  Co.  12  Ker. 
262. 

CroBS-i«feTence. — BuSendean  t.  Edmonson,  24  CaL  94-M. 

24  CaL  609-630;  86  Am.  Dec.  B4.    TBRKY  t.  MBGBBLE. 

Public  Landa — Grant  of  five  hundred  thousand  acre  tract  gave  stats 
no  right  of  BetectioD,  as  against  United  States,  befora  anrrer,  pp.  flSl, 

tis. 

Cited,  Athearn  v.  Poppe,  Zfi  Cal.  833,  to  the  same  point  apon  like  facta; 
Megerle  v.  Ashe,  27  Cal.  328,  ST  Am.  Dec.  7B,  to  the  same  effect;  Gro- 
gan  T.  Knight,  27  CaL  620,  with  approval.  So,  aUo,  in  Smith  t.  Atbent, 
34  Cal.  612;  and  in  Toland  v.  Mandell,  38  Cal.  33,  in  connection  witb  the 
construction  of  the  act  of  1866;  Hastings  t.  Devlin,  40  CaL  363,  370.  to 
the  point  that  the  location  of  school  land  wananta  issued  under  act  of 
1862  upon  unsarreyed  lands  was  void;  Hastings  v.  Jackson,  46  CaL  24), 
to  the  point  that  valid  selection  can  be  made  till  after  survey.  So,  slu, 
in  Chant  v.  Bsynolda,  49  Cal.  217,  In  connection  with  the  act  of  1868; 
approved  in  Medlej  v.  Robertaon,  6S  Cal.  3S8;  and  Boberta  v.  Colnmbet, 
63  Cal.  24;  cited,  Layton  v.  Farrell,  11  Nev.  465,  holding  such  grant  to 
be  in  praesenti  taking  effect  upon  survey;  McNee  v.  Donahue,  142  t1. 
S.  696,  to  the  point  that  it  Is  the  act  of  anrveyors  rather  than  the  irill 
of  Congress  which  determines  the  atate'a  title;  note  39  Am.  St.  Bef. 
766. 

Same. — Valid  selection  cannot  be  made  of  lands  occupied  by  pn- 
amptor,  pp.  626-628. 

Cited,  Athearn  v.  Poppe,  26  CaL  633,  to  the  aame  point  upon  like  facts; 
Megerle  v.  Ashe,  33  CaL  80,  in  affirmance.  So,  also,  in  Hastings  v.  Jidc- 
son,  46  Cal.  243;  and  in  I>yton  v.  Farrell,  11  Nev.  456. 

Some. — Pre-emptor  may  attack  patent,  for  such  selection  in  eject- 
ment as  he  is  in  privity  with  the  common  source  of  title,  pp.  621^ 
630. 

Cited,  with  approval  in  the  following  coses,  Athearn  v,  Poppe,  25  CtL 
633;  kile  v.  Tubbs,  28  Cal.  403;  Boaecrana  t.  Donglaaa,  62  OsL  21>i 
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inadnuBaible  when  bill  of  sale  not  accounted  for;  In  re  Sweuingcr,  5 
Sawy.  M,  but  holding  th&t  the  courti  of  Ncvkd»  were  not  bound  to 
adopt  the  construction  of  the  California  statute,  although  the  sane  act, 
as  the  constitutions  of  the  two  states  differed  i  note  87  Am.  Dec  448. 

24  Cal.  040-643.    PEOPLE  t.  CARKHUFF. 

Mnidet. — DeclaratioiiB  of  deceased  not  part  gf  tea  gestae  and  not  in 
extremis  are  inadmiasible,  pp.  042-043. 

Cited,  People  v.  Carlton,  67  Cal.  M,  65,  40  Am.  Rep.  114,  to  the  same 
effect;  People  t.  Tajlor,  69  Cal.  648,  but  referred  to  generally  as  sua- 
taining  a  like  mle;  People  t.  Irwin,  77  Cal.  500,  where  certain  declara- 
tione  were  rejected  in  conformity  with  the  doctrine;  People  t.  Gress, 
107  Cal.  463,  in  affirmance;  Montag  t.  People,  141  III.  83,  but  only  gen- 
erallf  as  to  when  declarations  are  part  of  the  res  gestae;  Siebert  v. 
People,  143  III.  588,  where  certain  declaratione  made  within  a  year  prior 
to  death  were  rejected. 

24  Ca).  644-672.    HIHT1TKN  v.  BKOWBK. 

Mexican  Giants. — Under  treaty  of  Guadalupe  Hidalgo,  Mexicans  bar- 
ing a  perfect  title  were  protected,  p.  658. 

Cited,  Steinbach  v.  Moore,  30  Cal.  607,  608,  with  approval  of  the  doc- 
trine; Phelan  r,  Poyoreno,  74  Cal.  462,  in  afSrmance. 

Same. — Titles  of  Mexicans  perfect  at  time  of  acquisition  of  California 
were  not  compelled  to  submit  them  for  conlinnation,  pp.  OSO-OfiS. 

Cited,  Emeric  v.  Penniman,  26  Cal.  123,  to  Bubstantially  the  same 
effect;  Stevenson  v.  Bennett,  35  Cal.  431,  in  affirmance;  Harrey  v.  Bar- 
ker, 126  Cat.  271,  but  holding  patent  to  Mexican  grantee  to  conclude  all 
claims  of  mission  or  pueblo  Indians  not  presented  (or  conHrmatir'n; 
Banks  v.  Moreno,  39  ChI.  236,  237,  commenting  on  and  explaining  this 
doctrine.  So,  also,  in  Schmit  v,  Giovatiari.  43  Cnl.  622;  Phelan  T.  Poy- 
oreno, 74  Cal.  452,  in  affirmance.  Denied  in  BotiJIer  v.  DominguM,  130 
V.  B.  243,  254,  255,  reversing  S.  C.  74  Cal.  457,  holding  that  no  Spnninh 
or  Mexican  grant  can  be  of  any  validity  which  has  not  been  8nbmitt<>d 
to  and  confirmed  by  tbe  commissioners,  or,  if  rejected  by  that  board,  con- 
firmed by  the  district  or  supreme  court  of  the  United  Statea.  Cited, 
Boyle  V.  Hinds,  2  Sawy,  629,  deciding  that  although  the  holder  of  a  per- 
fect Mexican  grant  may  not  be  compelled  to  submit  it  for  confirmation, 
yet,  having  done  so,  and  the  grant  being  confirmed,  surveyed,  and  pat- 
ented, the  final  decree  and  patent  are  conclusive;  Dodge  v.  Perez.  2 
Sawy.  646,  discUBsing  generally  the  right  of  a  claimant  to  purchase  un- 
der act  of  Congress  of  July  23d,  1866;  note  7S  Am.  Dec  162;  Carpentier 
r.  Montgomery,  13  Wall.  489,  but  referred  to  as  not  precluding  further 
examination  as  to  the  validity  of  the  title  in  dispute,  and  holding  that 
where  such  grant  does  not  identify  the  precise  tract  of  land  granted. 
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i»  an  imperfect  one,  needing  further  kction  of  the  United  Statea 

nt  to  make  it  perfect. 

-Treaty  operated  as  a  confirmation  of  all  perfect  titles,  pp. 

ieale  t.  Ford,  29  Cal.   107,  to  the  same  effect;   Thompson  t. 

es  CaL  697,  in  afBrmance. 
-Third  persons  protected  against  confiTmation  were  only  those 
tie  prior  to  acquisition  of  California,  pp.  668,  669. 
>  Arguello  t.  Greer,  26  CaL  627,  quoting  from  the  principal 
S8S,  eWJ  t«  the  same  point;  m,  also,  in  Uiller  t.  Dale,  44  CaL 
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-18.  COPPBK  HILL  ETC.  CO.  v.  SPEHCER.  S.  C.  26  Cal.  IS. 
y  of  Motion  for  new  trial  does  not  operate  m  staj,  eo  aa  to 
icatioD  of  order  appointing  receiver,  pp.  15,  16. 

>  same  effect  in  People  v.  Carpenticr,  2S  Cal.  71,  holding  right 
on  not  affected  by  motion.    Cited,  also,  in  Gomer  t.  Chaffe,  5 

holding  tlmt  motion  continues  juriadiction  beyond  term  for 
:  ruling  thereon  and  settlement  of  bill  of  eiceptiona. 

26.    COPPER  HILL  ETC.  CO.  v.  SPEHCEK. 

Sale  of  mining  claim  la  valid  only  when  grantor  is  in  poaaeB- 

;»n  deliver  poaaesaion,  p.  24. 

Patterson  t.  Keystone  etc.  Cki.  30  Cal.  363,  diacnsaing  effect  of 
10  IStats.  iseo,  p.  ITS)  on  such  aalea. 

-31.    TYLER  y.  HOUGHTON. 

1  Jurisdiction  of  aupreme  court  extends  to  Isauance  of  man- 

rtiorari,  prohibition,  and  habeas  carpus,  p.  2S. 

>  same  effect  in  Miller  v.  Sacramento  Co.,  25  CaU  96,  as  to  cer- 
ainst  supervisors;  Carpentier  v.  Loucks,  2S  Cal.  71,  as  to  man- 
aiDSt  cterk  of  district  court;  Hyatt  v.  Allen,  64  Cal.  366  (dii- 
1  in  dissenting  opinion,  p.  372),  as  to  mandamus  against  as- 
der  constitution  of  1879;  and  in  dissenting  opinion  in  Chum- 
Potts,  2  Mont.  292,  denying  such  jurisdiction  however,  main 
(Tinning  it. 

'  of  ExpreM  Trait  may  sue  alone  for  recovery  or  preservation 
estate,  p.  29. 

o  same  effect  in  Kellogg  v.  King,  114  Cal.  38S,  66  Am.  St. 
is  to  i'tjunction  against  trespassers  by  trustee  of  association; 
r.  -Jensen,  24  Utah,  124,  where  administrator  neglected  to  sue 

11S5 
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to  recoTer  real  property  within  time  prescribed  bj  statute,  heir  ia  alati 
barred  though  he  was  a  minor  at  accrual  of  action  in  favor  of  adminis- 
trator; dissenting  opinion  in  Swenson  t.  Kleinschmidt,  10  Moat-  483, 
main  opinion  holding  plaintiff  not  such  tnutee  under  facts. 

Trustee  of  Ezpiess  Iiust  may  be  compelled  by  action  to  sua  for  le- 
oovery  or  preservation  of  trust  estate,  p.  29. 

Cited  to  same  effect  in  McLeran  v.  Benton,  73  CaL  343,  2  Am.  8t 
Bep.  S21,  as  to  executors,  holding,  further,  heirs  barred  by  statute  of 
limitations  when  executor  barred;  and  in  Ihleeks  v.  Vassault,  3  Sawy. 
215,  le  Fed.  CsL  1316,  ruling  simiUrly  as  to  bar. 

Mandamus. — Application  for  is  in  nature  of  an  action,  p.  2B. 

ated  to  same  effect  in  People  t.  Board,  27  Cal.  6S4,  applying  rule  ia 
dvil  actions  as  to  relief  grantable  under  petition. 

Contestant  of  application  for  land  patent  need  not  be  an  applicant  to 
purchase  the  land,  p.  30. 

Cited  to  same  effect  in  HJggins  v.  Houghton,  26  Cal.  259,  Bultaiainf 
contest  by  "dweller"  on  the  land;  Gushing  v.  Eeslar,  68  Cal.  476,  on  point 
that  plaintiff  in  contest  must  show  right  to  purchase  when  answer  seta 
np  occupancy  and  improTement  by  contesting  applicant;  and  in  Gar- 
field V.  Wilson,  74  CaL  177,  where  application  was  void  because  improp- 
erly verified. 

Land  Pjitent  Contests. — Mandamus  will  lie  to  compel  sarreyor  geneial 
to  allow  making  of  contests  in  proper  cases,  p.  30. 

ated  to  same  effect  in  Mace  t.  Merrill,  119  U.  8.  6S1,  discussing  ml* 
as  to  federal  question  in  land  contests.  Distinguished  in  Middteton  t. 
Low,  30  Cal.  60S,  denying  mandamus  to  compel  governor  to  sign  pateot 
when  title  of  state  was  in  question.  Cited,  also,  in  Thompson  v.  True, 
48  Cal.  600,  as  to  effect  of  judgment  of  district  court  on  referred  con- 
test. 

25  CaL  S1-S7.    USIDIAS  t.  MORRELL. 

Tenancy  t>y  SaSeiance  by  holding  over  will  be  destroyed  by  reentiy 
of  owner,  p.  3t>. 

Cited  to  same  effect  In  Moore  v.  Morrow,  29  CaL  664,  on  point  thst 
landlord  may  sue  in  ejectment  immediately  upon  expiration  of  term 
Cited,  also,  in  note  to  Blumenberg  v.  Myres,  91  Am.  Dec.  SS3,  as  to  im- 
plied renewal  of  leases,  and  pnge  504,  as  to  change  in  nature  of  ten- 
ancy. 

Inconsistent  Oefensea.— Objection  to,  may  be  raised  by  demurrer  or 
motion  to  strike  out,  but  ia  waived  otherwise,  p.  36. 

Cited  to  same  effect  in  Buhne  v.  Corbett,  43  CaL  269,  on  point  that 
inconsistent  defenses  are  plesdnble  even  when  answer  verified  i  People 
T.  Lothrop,  3  Colo.  44S,  on  same  point;   and  in  Conway   v.  Clinlon.  1 
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guished  in  Oswald  v.  Wolf,  129  111.  217,  wbere  purchaser  bad  ticquired 
title  to  land  after  tax  levy  and  was  under  no  express  obligation  to  paj; 
Curtis  V.  Smith,  42  Iowa,  671,  as  to  purchase  \>y  grantee  under  quitclaim 
deed  of  property  previously  conveyed;  Bowman  v.  Cockrell,  6  Kan.  3K, 
as  to  purchase  made  by  person  in  posaession;  Powell  v.  lAntzy,  173  Pk 
St.  648,  as  to  purchase  made  by  owner  of  mmeral  rights  under  reterra- 
tion  in  deed  to  surface  owner;  and  in  link  v.  Docifer,  42  Wis.  395,  U 
Am.  Itep.  420,  as  to  purchase  by  trespasser,  not  claiming  title.  Cited, 
also,  in  note  to  Blake  v.  Bowe,  16  Am.  Dec.  666)  Choteau  v.  Jones,  SO 
Am.  Dec.  469;  and  to  Laton  v.  Balcom,  10  Am.  St.  Rep.  383,  on  gencial 
subject;  15  Am.  Dec.  669,  on  puTchase  by  tenant  in  common. 

Assessment  is  void  unless  statute  strictly  complied  with,  p.  46. 

Cited  to  same  effect  in  People  t.  Sneath,  28  Cal.  616,  as  to  personal 
property  of  partnership,  and  holding  further  as  to  effect  of  curative  act; 
Smith  V.  Davis,  30  Cal.  638,  where  tai  for  street  improvements  made  to 
person  known  to  be  dead;  Blatner  v.  Davis,  32  Cal.  332,  where  like  as- 
sessment made  to  one  of  two  co-ownera;  LAke  County  v.  S.  B.  etc.  Co., 
66  Cal.  20,  when  made  in  abbreviated  name  of  owner,  identity  not  ap- 
pearing; People  V.  C.  P.  etc.  Co.,  83  Cal.  400,  where  property  not  suffi- 
ciently described  construing  this  not  included  in  waiver  of  infomality 
(Pol.  Code,  3886) ;  Huntington  v.  C.  P.  etc.  Co.,  2  Sawy.  612,  12  Fed.  Cai. 
977,  as  to  improper  railroad  taxation;  and  in  Tilton  v.  Or.  Cent,  etc 
Co.,  3  Sawy.  24,  23  Fed.  Cas.  1290,  where  description  uncertain  and  no 
dollar  sign  prefixed  to  figures.  Distinguished  in  Brunn  v.  Murphy,  2> 
Cal.  32S,  holding  assessment  valid  under  amendatory  statute  passed 
after  decision  in  main  case.  Cited,  also,  in  note  to  Bank  t.  MerseresD, 
49  Am.  Dec.  232,  and  to  Folk  v.  Rose,  89  Am.  Dec.  776,  on  validity  ot 
tax  sales  and  deeds. 

Taxes. — Changes  in  county  boundaries  after  assessment  does  not  pro- 
hibit collection  by  officers  of  original  county  of  site,  p.  47; 

Cited  to  same  effect  in  Hilliard  t.  Griffin,  72  Iowa,  333,  denying  ngfet 
of  sale  by  ofHcers  of  new  county;  and  in  Board  v.  Linscott,  30  Kan.  SSI- 
Distinguished  in  Hughes  t.  Ewing,  93  Cal.  420,  as  to  change  of  school 
district  after  tax  voted  but  before  levy;  and  on  same  point  in  School 
Dist.  v.  School  Dist.,  9  Neb.  337,  and  13  Neb.  176;  and  in  McKay  t. 
Batchellor,  2  Colo.  694,  as  to  tax  on  personal  property,  there  being  no 
lien  until  seizure.  Cited  in  In  re  Fremont  Co.,  S  Wyo.  48,  construing 
local  statutes  as  to  division  of  county;  note  to  State  v.  Clevenger,  20 
Am.  St  Rep.  679,  680,  and  to  People  v.  Stokes,  42  Am.  St.  Rep.  lOS,  a* 
to  effect  of  change  of  county  boundaries. 

Form  of  Tax  Deed  is  sufllcient  when  sufficient  as  common-Uw  iwn- 
veyance,  although  not  containing  recitals  ot  proceedings,  p.  47. 

Cited  to  same  effect  in  Riddle  v.  Meascr,  84  Ala.  242,  where  owner^ 
name  omitted.    Distinguished  in  Emeric  v.  Alvarado,  90  Cal.  465,  hold- 
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i  facie  evidence  of  proceedings,  under  State.  1857, 
1.  1S54,  p.  6B.  Cited,  also,  in  note  to  Maguiar  t. 
188,  discussing  statutes  making  tax  deed  prima 
V.  Dowling,  7  Am.  St.  Rep.  652,  as  to  geneml 

taU  V.  Smitb,  12  Mont.  392. 

LSTRO  T.  RICHARDSON. 

Caatro  v.  Clarke,  2»  Cal.  13,  as  to  suit  on  appeal 

ler  made  after  adjoummeDt,  amending  records,  ia 

in  Willson  v.  McEvoy,  25  Cal.  171,  as  to  order 
;  new  trial;  Casement  t.  Ringgold,  23  Cal.  338, 
idgment  for  mistake,  etc;  Kaufman  t.  Shain,  111 
:p.  HI,  I'eople  V.  County  Court,  9  Colo.  App.  47, 
,  42  Ga.  442,  discussing  power  to  amend  records 
V.  Black,  3  Mont.  469,  as  to  erroneous  judgmeut 
urther  no  relief  obtainable  in  equity  under  facts; 
3v.  76,  as  to  unsigned  order  eiitending  time  to  file 

Daniels,  12  Nev.   121,  as  to  order  setting  aside 

V.  Ireland,  4  Utah,  1S6,  denying  right  to  vacate 
I  made  after  term,  although  motion  for  new  trial 
itJDguished  in  Willson  r.  Cleaveland,  30  Cal.  198, 
clerk's  inadvertent  entry  of  default;  Estate  of 
.  as  to  amendment  of  judgment  against  adminis- 
■;  Wiggin  V.  Superior  Court,  63  Cal.  401,  as  to  va- 
irging  administrator,  because  made  inadvertently 
ling  further  provisions  as  to  terms  of  court  abol- 
T  V.  Clayton,  8  Mont,  15,  aa  to  amendment  of  min- 
)f  plea  of  "not  guilty."  Overruled  in  Spanagel  v. 
holding  record  as  to  new  trial  proceedings  amend- 
d,  also,  in  Ktrby  v.  Superior  Court,  68  Cal.  6D6, 
'  amendment  after  one  year  from  Bnal  judgment, 

shown,  and  in  note  to  Bramlet  v.  Pickett,  12  Am. 
leceasary  to  support  amendment, 
ird  may  be  made  from  the  record  or  other  writ- 

p.  61. 

Kituie  etc.  Co.,  106  Wis.  32B,  discuaiing  practice 
IS  to  correction  of  foreclosure  deGr««. 
n  for  new  trial  may  be  stricken  out  on  motion,  if 
t  duly  filed,  p.  63. 

t  in  dissenting  opinion  in  Quivey  t.  Oambert,  32 
D   holding  question  properly  raised  on  argument 
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of  motion  for  new  trial.    Cited,  also,  in  Fox  v.  West,  1  Idobo,  784,  on 
point  that  irregular  judgment  should  be  corrected  b;  motion  in  lower 

Notice  of  Intention. — Order  extending  time  to  file  ie  void  if  made 
when  jurisdiction  of  court  baa  ceased,  p.  53. 

Cited  to  aame  effect  in  Clark  t.  Crane,  67  Cal.  633,  wben  made  after 
ten  dafi  after  verdict. 

2fi  Cal.  64-69.    POLACK  r,  UcGKATH.    8.  G  32  C«L  IS;  3S  C^  608. 

Forcible  Bntrjr  Defined. — Mere  treapasi  and  ouster,  not  accomp*nied 
with  force,  etc.,  is  not  forcible  entry,  p.  58. 

Cited  to  Bame  effect  in  McMion  v.  Bliss,  31  Cal.  127,  holding  no  mch 
entry  shown;  Buel  v.  Frazier,  38  Cal.  S97;  and  in  Castro  t.  Tewkabor;, 
99  Cal.  GflS,  each  ruling  similarly.  Cited,  also,  in  note  to  Erill  v.  Con- 
well,  18  Am.  Dec  143,  on  general  subject. 

20  Cal.  Oe-67.    WALLS  T.  PRESTON. 

New  Trial — Failure  to  specify  grounds  prevents  oonslderation  of  nw-  , 
tlon,  p.  81. 

Cited  to  same  effect  in  Uoore  t.  Murdock,  28  Cal.  524;  Baymond  t. 
Thexton,  7  Mont.  306;  Caldwell  t.  Qreely,  6  Nev.  282;  and  in  Sanford  r. 
Duluth  etc.  Co.,  2  N.  Dak.  10. 

Exceptions  Taken  at  Trial  are  reviewable  on  appeal  without  necessity 
of  motion  for  new  trial,  p.  81. 

ated  to  same  effect  in  United  States  v.  Trabing,  3  Wyo.  147,  holding 
■liter,  however,  under  local  statute. 

Lease. — Agreement  to  pay  lessor  part  of  crop  does  not  change  leue 
to  cropping  contract,  p.  62. 

Cited  to  same  effect  in  Smith  v.  Schultz,  89  Cal.  G34,  holding  sgiee- 
ment  a  leasing  on  shares  and  not  of  partnership;  Jones  v.  Durrer,  M 
OaL  97,  98,  ruling  similarly,  and  holding  further  that  parties  nmsin 
as  lessor  and  lessee  as  to  land,  even  jf  tenants  in  common  as  to  crop, 
etc.;  Chicago  etc  Co.  v.  Linard,  94  Ind.  329,  48  Am.  Rep.  IS2,  on  point 
that  tenant  under  such  lease  can  maintain  trespsas  for  injury  to  crops 
before  division  even  as  against  lessor's  grantee  of  land;  and  in  Stnin 
V.  Gardner,  81  Wis.  184,  holding  further  that  tenant  thereunder  cannot 
dispute  landlord's  title,  in  forcible  entry  proceedings.  Distinguished  is 
Whitney  v.  Clifford,  48  Wis.  143,  S2  Am.  Bep.  707,  holding  contract  out 
of  hiring  and  not  of  lease  on  shares.  Cited,  also,  in  note  to  Pntism  v. 
Wise,  37  Am.  Dec.  SIB,  820;  and.to  Bemal  v.  Hovins,  79  Am.  Dec  1H> 
cm  general  subject. 

Lease  and  Cropping  Contract. — Question  is  governed  by  intention  of 
parties,  to  be  gathered  from  whole  instrument,  p.  tS. 
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similar  to  main  cases;  Dolan  v.  Scanlan,  ST  Cal.  263,  i 
Ervin,  40  Neb.  134,  where  broker  found  purchaser  and  in 
owner,  although  latter  connumnuited  sale  personally;  f 
83  Cal.  628,  where  owner  purposely  made  purchaser  b 
and  holding  further  right  to  comDiissions  not  affected 
deposit;  Love  v.  Miller,  53  lad.  300,  21  Am.  Rep.  196, 
withdrew  after  signing  binding  contract,  broker's  agri 
And  purchaser  or  make  sale;  and  in  Watson  t.  Brooi 
13  Fed.  Rep.  543,  where  vendor  refused  to  go  on  with  m 
requested  for  examination  of  title  extended  beyond  that 
Distinguished  in  Gunn  v.  Bank,  99  Cal.  352,  denying  col 
purchaser  did  not  make  binding  contract  to  purchase;  i 
Mason.  1SS  111.  312,  49  Am.  St.  Rep.  166,  on  same  point 
Little  Rock  v.  Barton,  33  Ark.  449,  defining  "Broker"  ui 

25  Cal.  82-93.     BROWH  t.  MARTIN. 

Complaint  in  Ejectment.— Am bi^ity  or  uncertainty 
compbvint  in  absence  of  special  demurrer,  p.  88. 

Cited  to  same  efTeet  in  McClelland  v.  Dickenson,  2  U 
Burke  V.  McDonald,  2  Idaho,  312,  on  point  that  object! 
for  inconsistency  of  averments  comes  too  late  when 

Plea  of  statute  of  limitations  cannot  be  raised  under  g 
p.  89. 

Cited  to  same  effect  in  Farwell  v.  Jackson,  28  Cal. 

opinion  in  Hager  v.  Shindler,  29  Cal.  72;  Hexter  v.  Cliff 

Fullerton  v.  Bailey,  17  Utah,  93,  note<l  under  Mason  v. 

211;  Thomas  t.  Glendinning,  13  Utah,  63.    Distinguisht 

Ford,  46  Cal.  12,  holding  plea  of  statute  in  demurrer  t 

General  Demurrer. — Specification  of  grounds  is  necesi 

Overruled  aa  to  this  point  in  Kent  v.  Snyder.  30  Cal.  e 

cision  to  rule  stated  in  syllabus,  supra.     Cited  and  foil 

son  V.  Johns,  13  Colo.  285,  as  to  misjoinder  uf  causes  < 

parties,  following  Kent  v.  Snyder,  supra,  aa  to  genera! 

Statute  of  Limitations  is  waived  unices  pleaded,  p.  90 

Cited  to  same  eiTect  in  People  v.  Broadway  etc.  Co.,  3 

Kraft  V.  Greathouae,  1  Idaho,  266,  268,  where  objection  6 

petlate  court. 

25  Cal.  93-99.     MILLER  ▼.  BOARD  OF  SDPBBVISOIi 
Original  Jnrlsdlctlon  of  supreme  court  extends  to  i> 

of  mandamus,  etc,  p.  OS. 

Cited  to  same  effect  in  dissenting  opinion  in  Hyatt 

372,  aa  to  mandamus,  main  opinion  ruling  similarly. 
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view  judicial  acts  of  board  of  Buperviflora,  p 
1  Spring  Valley  W.  W.  v.  Bryant,  52  Cal. 
legislative  octiou  in  pasBiog  waterrate  c 
te  to  Wulzen  v.  Board,  40  Am.  St.  R«p.  490 

udidal  functioDB  in  approval  of  official  b 

Emery  v.  Bradford,  2S  Cal.  86,  as  to  accepti 
I  V.  Gage,  146  Cal.  767,  mandamus  will  not 
examiners  to  allow  claim  for  fees  of  attot 
on  made  on  void  order  of  court  in  suit  to 
irring  opinion  in  People  v,  Provines,  34 
jetween  departments  of  goTernment  are  not 
d  in  Kimball  t.  Board,  4S  Cal.  24,  sustaii 
or  roada  and  highways. 
io  of  office  cannot  be  made  by  officer  elect  be 
g  upon  its  duties,  p.  97. 

People  v.  Ward,  107  Cal.  241,  holding  PoUt 
iplicable  where  officer  elect  dies  after  qualil 
icement  of  his  term.  Cited  also  in  disseDl 
>re,  W  Ind.  309,  defining  "eligibility  to  offi< 

Williams,  30  Am.  St.  Bep.  524,  on  general  ( 


ght  to  exercise  a  public  function  or  employnr 
emoluments,  p.  9S. 

in  People  t.  Stratton,  2S  Cal,  338,  deHt 
.  in  People  v.  Hopt,  3  Utah,  402,  holding  ji 
public  trust,  etc.,  within  polygamy  laws. 
r.  Oulton,  28  Cal.  67,  discusBing  right  to  1 
late  V.  Hocker,  S3  Am.  St.  Bep.  186.  192,  on  [ 
y  V.  Alcorn,  72  Am.  Dec.  179,  180,  181,  183, 


J  T.  PARSOMS. 

Jrediton.— Partnership  property  at  law  bel< 
n  common,  but  in  equity  is  held  subject  in 
partnership  debts,  p.  104. 
I  Duryea  v.  Burt,  28  Cal.  680,  581.  587,  appl; 
mining  partnership;  Iron  Works  v.  Davidsor 
))iority  is  worlced  out  through  lien  of  parti 
[uity  alone;  Whelan  v.  Shain,  115  Cal.  320 
is  entitled  to  priority  over  individual  crec 
ttna  property,  although  latter  attached  fl 
teau,   85   Mo.   408,   55   Am.   Bep.   379,   hoi 
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further  leuebold  to  be  firm  property  and  subject 
alio,  in  note  to  Conroy  v.  Woods,  73  Am.  Dec.  6 
Snuth,  43  Am.  St.  Rep.  378,  379,  380,  on  general  i 

20  CU.  108-lie.    BRBNHAK  v.  WAIXACE. 

Homestead  prior  to  act  of  1660  waa  not  joint  tenai 

Cited  to  same   effect  in  McQuade   v.  Whaley,  3 

Smith  T,  Shrievei,  13  Nev.  310),  discuBHing  effect  c 

ateads  previousl j  acquired ;  and  in  JolinBton  v.  Bui 

ing  death  of  wife  made  childreii  tenants  in  comm 

homestead  on  oommon  property  dedicated  under 

alao,  in  note  to  Pool*  v.  Cerrud,  06  Am.  Dec.  ti 

Kraemer,  68  Am.  Dec  300,  SIO,  on  general  natui 

tate. 

Homestead  may  be  abandoned  by  act  of  husband 

Cited  to  same   effect  in  Williams  v.   Moody,  30 

wife  bound  by  hia  intent  not  to  return,  on  theit  r 

Declaration  of  Abandonment  of  homestead  acqu 

paucy  is  admissible  to  show  abandonment,  where  i 

atead  under  later  act  was  subsequently  filed,  p.  116. 

Cited  in  Speidel  t.  Schlosaer,  13  W.  Va.  609,  on  pc 

for  filing  declaration  of  homestead  is  oonstitutiona 

HaigouB,  60  Am.  Dec  608,  on  general  subject. 

26  CaL  117-121.  TEINITT  COUNTY  t.  HcCAHHC 
County  Warrant  is  Void  when  drawn  without  ai 
Cited  to  same  effect  in  Linden  v.  Case,  46  Cal.  17' 

to  restrain  supervisors  from  incurring  improper  lia' 
r.  Clay,  114  Cal.  246,  holding  treasurer  liable  on  I 
such  warrants  1  Bingham  Co.  t.  First  Nat.  Bank, 
warrants  void  on  face  because  of  omission  of  rec 
by  statute  cannot  be  validated  by  ratification  of  co 
Commissioners  t.  Heaston,  60  Am.  St.  Bep.  20B,  oi 

Law  of  Cbm. — Opinion  of  supreme  court  operates 
pearing  in  the  then  record,  p.  121. 

Cited  to  same  affect  in  McLeran  t.  Benton,  7S 
Rep.  817,  as  to  new  objections  raised  on  retrial,  as 
and  Dodge  v.  Gaylord,  63  Ind.  372,  discussing  subjei 

26  Cal.  122-147.    HICKS  t.  COLEMAN.    86  Am.  Da 
Description  by  Reference  to  another  deed   k    s 
paper  is  admissible  ttx  this  purpose,  though  otl 
p.  128. 
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ated  to  same  effect  in  Fratt  v.  Woodward,  32  CaL  22i 
573,  construing  Bimilar  deed.  Cited  also  in  Austrian  v 
Minn.  120,  on  point  that  line  is  presumed  to  run  at  right 
line  unless  contrary  intention  appears.  Cited  also  in  i 
meier  v.  St.  Paul  etc  Co.,  8S  Am.  Dec  66,  on  river  aa  boun 

Description  in  Deed. — Acreage  is  to  be  considered  i 
direction  of  lines,  p.  144. 

Cited  to  same  effect  in  Hall  v.  Shotwell,  66  CaL  381,  wh< 
ed  by  creek;  and  in  Hoatetter  v.  Los  Angeles  etc.  Co.,  1 
to  river  boundary. 

Exceptions  to  Form  of  Verdict  cannot  be  first  raised 
U6. 

rated  to  same  effect  in  Fox  y.  West,  1  Idaho,  7S4,  as  t- 

General  Exception  to  Charge  will  not  be  considered,  p.  ! 

Cited  to  same  effect  in  Sill  v.  Reese,  47  Cal.  348,  as  to 
to  charge;  Robinson  v.  W.  P.  etc.  Co.,  48  Cal.  425;  Bron 
50  Cal.  132;  Rogers  v.  Maboney,  62  Cal.  dl2,  holding,  h 
tion  Bufliciently  specific;  Dixon  r.  Allen,  88  Cal.  629;  F1 
etc.  Co.,  102  Cat.  527;  Cavallaro  v.  Texas  etc.  Co.,  110  Ca 
St.  Rep.  101,  confining  rule  to  instruction  given  on  Court 
and  sustaining  general  exception  as  to  those  specially  ask 
Marks  V.  Tom  kins,  7  Utah,  425,  holding  exceptions  insu 
V.  Lewiaton,  2  Idaho,  25S;  and  in  Grisvrold  v.  Baley,  1  M 
Id  McKinstry  v.  Clark,  4  Mont.  397). 

26  Cal.  147-154.     LACKMAM  ¥.  WOOD. 

Hinoi  may  be  Emancipated  by  father,  p.  151. 

Cited  to  same  ■effect  in  Halliday  v.  Miller,  29  W.  Va.  ■ 
Rep.  ess,  holding  no  emancipation  ahovm,  but  further  t 
titled  to  bounty  paid  on  enlistment  in  army;  Flynn  t.  '. 
273,  76  Am.  St.  Gep.  499,  and  In  re  Dunavant,  96  Fed.  548 
ings  after  emancipation  not  subject  to  father's  debts; 
Vick,  60  Wis.  457,  aflimiing  further  right  to  hold  and  di 
after  such  emancipation  as  against  father's  creditora. 
note  to  Wilson  v.  McMillan,  36  Am.  Rep.  117,  119,  120,  1 
subject. 

Minors. — Doctrine  of  estoppel  has  no  application  to,  p. 

Cited  to  same  effect  in  New  Haven  etc.  Co.  v.  Chatham 
on  point  that  minor  not  bound  by  contract  though  repree 
aa  of  full  age;  and  in  Crocloett  v.  Althouac,  35  Mo.  App. 
rule  to  tenants,  of  whom  one  was  married  and  other  insa 
in  note  to  Norris  v.  Wait,  44  Am.  Dee.  28fl,  on  geoerKl  lu 
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QnltclAim  Deed  PaMea  grautor'a  title  so  u  to  e 
tain  ejectment  suit  if  grantor  could  have  done  » 

Cited  to  aame  effect  in  Lawrence  t.  Ballon,  3 
ejectment  under  eueh  deed  against  grantor,  wtu 
and  in  Rego  v.  Van  Felt,  06  Cat.  256,  on  point  tl 
deed  cannot  dispute  grantor's  title.  Cited  al«o 
NeWBom,  63  Am.  Rep.  TBO,  on  general  subject. 

26  Cftl.   169174.     WILLSOH  t.  McEVOY. 

Term  of  Court.— Order  denying  new  trial  cam 
adjournment  of  term,  p.  171. 

Distinguished  in  Willson  v.  Cleaveland,  30  Cal. 
aaide  of  default  after  term,  when  improperly  ent 
T.  Sfaain,  111  Oal.  20,  62  Am.  St  Rep.  141,  boldin{ 
any  tima  when  untrue  i  and  see  Wallace  t.  Caw 

Action  on  Injunction  Bond. — Attorney's  fees  Ci 
leas  actually  paid,  p.  171. 

Cited  in  Pacific  etc  Co.  r.  W.  V.  Tel.  Co.,  123  < 
ages  for  nondelivery  of  telegram  when  sought  o 
breach  of  contract  between  plaintiff  and  a  thii 
Grimm,  28  Cal.  12,  including  also  expenses  for 
Stewart,  33  CeiI.  212,  applying  rule  to  indemnity 
ment,  where  no  allegation  of  payment  of  judgmei 
Cal.  496,  holding  averment  of  payment  necesBary 
California  etc  Co.  t.  Armstrong,  B  Sawy.  629,  17  1 
rule  to  tenant's  suit  gainst  stranger  for  injur] 
having  made  repairs  or  compensated  landlord.  E 
Mitchell,  32  Cal.  26,  m  to  indemnity  bond  to  sheri 
however,  that  action  cannot  be  maintained  then 
judgment  recovered  against  sheriff.  Cited  also  in 
Cal,  64,  on  point  that  reasonable  fee  is  recover«bl 
Gilbert  v.  Wyman,  49  Am.  Dec  363,  as  to  accrua 
contract  of  indemnity;  and  to  Trapnall  v.  McAfee 
upon  general  subject. 

Action  on  Injunction  Bond.— Nominal  d*niages 
where  no  actual  damage  shown,  p.  174. 

Cited  to  same  effect  in  Bustamente  v.  Stewai 
further  attorney's  fees  recovernble  include  only  tl 
dissolution  (as  to  which  see  Porter  v.  Hopkins,  Q 
in  note  to  McC-onihe  .v.  New  York  etc  Co.,  76  An 
tifF's  right  to  new  trial  when  judgment  should  I 
damsges. 
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ards,  9  Cal.  34;  Peacock  v.  United  States,  125  Fed. . 
er  penalty  under  Revised  Statutes,  aection  4143,  to 
secure  regiiitrf  of  vessel,  avemients  in  answer 
ignorant  of  law  and  regarding  proceedings  for  reg 
did  not  read  papers  he  signed,  properly  stricken  oi 
32  Cal.  60T,  Loiding  sufficient  auch  denial  of  recoi 
in  Cowie  v.  Ahrenstedt,  1  Wash.  419,  ruling  sin 
of  notice  of  mechanic's  lien;  Davanay  t.  Eggenhol 
tlut  general  denial  of  complaint  on  note  preveni 
inga;  in  Walker  v.  Buffandeau,  83  Cftl.  314,  holdtD) 
want  of  information  etc.,  of  priority  of  plaintif 
Loveland  t.  Gamer,  74  Cal.  300,  ruling  aimilarly 
of  corporate  acts,  holding  further  Judgment  on  pi 
case.  Cited  also  in  note  to  Humphreys  v.  McCall 
on  general  subject. 

26  Cal.  197-202.    CAHOOH  v.  HARSHAIX. 

Jury  TriaL — Questions  of  fact  when  at  issue 
Jury  alone  and  court  cannot  assume  fact  in  iustru 

Cited  to  same  effect  in  dissenting  apinion  in  E 
370,  main  opinion  holding  assumption  of  fact  b; 

Actnal  Change  of  Possession  is  open,  Tisible  i 
such  outward  signs  as  to  show  total  ceasing  of 
201. 

Cited  in  Georgia  v.  Pierce,  123  Cal.  177,  noted  u 
IB  Cal.  503;  Bell  v.  McGellan,  67  Cal.  2B4,  hold! 
creditors;  Gould  v.  Huntley,  73  Cal.  402,  ruling 
mare,  atthought  afterward  occasionally  loaned  I 
Saltz,  B4  Cal.  171,  and  in  Howe  v.  Johnson,  107  ' 
fer  of  fanning  implements  void;  and  in  Etchepi 
295,  26  Am.  St.  Rep.  186,  discussing  instructions  i 
ment  after  sale. 

Declarations  of  vendor  after  sale  when  out  o 
missible  to  show  fraud    in  sale,  p.  802. 

Cited  in  Henderson  v.  Hart,  122  Cal.  335,  holdii 
inadmissible;  Buah  v.  Helbing,  134  Cat.  680,  but 
admissible  when  made  during  possession;  Jones 
holding  error  in  admission  to  be  without  pi 
Spanagel  v.  Dellinger,  38  Cftl.  282,  284,  when  m; 
taken  possession,  and  out  of  his  presence;  Murph; 
552,  41  Am.  St.  Rep.  203,  holding  such  declarat: 
vendor  in  possession  after  sale;  and  in  Bowdeo  v. 
i-iid  United  States  v.  Griswold,  7  Sa.wy.  317,  8 
si::]i!:rly  as  to  same  point. 
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V.  HADDBH.    8.  G  36  CU.  208,  96  Am.  Dec 

if  clerk  ma^  be  waived,    in    which   event    obli- 

is  perfect  without  tender,  p.  210. 
in  Tregambo  v.  Comanche  etc.  Co.  67    Cal.    fiOfl 
a.  V.  Phinney,  TO  Fed.  Rep.  620),  setting  aside 

filed,  payment  of  fees  not  being  demanded; 
GB,  10  Colo.  83,  denying  motion  to  dismiss  ap- 
is for  appeal  not  paid  in  time,  where  papers  had 
■d  bj  him;  and  in  Cunningliam  v.  Quinn,  12 
damuB  against  clerk  to  Ale  appeal  papers  when 
led. 

£n  v.  HBNDEHHALL. 

Lst  be  confined  to    evidenee    on   direct    exami- 

cb,  1  Ariz.  Ter.  13S,  diacuseing  rule  as  to  cross- 
BioDs,  pp.  130,  140. 

s  V.  Larkins,  6  Idaho,  208,  defendant  in  criminal 
n  behalf  may  be  cross -examined  as  to  any  facts 
amination  or  connected  therewith. 

T  V.  BACKUS.    S.  a  85  Am.  Dee.  12G. 

itor's  bond  are  bound  b;  degree  of  probate  court 

pal'a  liability,  when  not  fraudulently  rendered, 

proceedings  there,  p.  221. 

in  Fox  V.  Minor,  32  Cal.  120,  as  to  guardian's 
i  opinion  121,  122,  123,  1Z4,  125,  126,  130) ;  and 
ib  V.  Brodrib,  56  Cal.  565;  Hathaway  v.  DuviB, 
at  sureties  on  appeal  bond  cannot  attack  judg- 
round  that  appeal  not  taken  in  due  time;  Mur- 
.  601,  on  same  point  sustaining  complaint; 
Cal.  600,  applying  rule  to  judgment  in  suit  in 
D  administrator's  death;  Moore  v.  Earl,  91  Cal. 
it  probate  court  bad  no  juriBdiction  to  IsBua 
[1,  105  Cal.  313,  aB  to  objection  that  sale  of  real 
it  requiring  additional  bond;  Treweek  v.  How- 
ig  miBrcpreeentations  by  executor  to  sureties  no 
nd;  Ogden  v.  Davis,  116  Cal.  37,  on   point    that 

for  waste  are  bound  by  recital  therein  of  order 
.  Earth,  97  Wis.  355,  65  Am.  St.  Rep.  124,  as  to 
ustee;  Herren's  Estate,  40  Or.  97,  where,  in  suit 
□is  non  against  representatives  and  sureties  of 

it  is  shown  that  certain  sum  was  in  such 
when  last  report  ms^e,  burden  of  proof 
.-*1 
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is  on  defendants  to  show  proper  administratioii  of  fund;  Neritt  t. 
Woodburn,  160  HI.  209,  62  Am.  St.  Rep.  310,  holding  further  as  to  effojt 
of  statute  of  limitations  and  of  removal  of  executor  pending  settlement 
of  accouDt;  Weber  v.  Notb,  61  Iowa,  370,  aa  to  claim  ordered  paid  upon 
administTator'B  allowance,  although  then  barred;  Pasewalk  v.  BoUmui, 
20  Neb.  526,  26  Am.  St  .Rep.  404,  holding  judgment  against  sheriff  «on- 
clusive  on  sureties  on  indemnity  bond  on  execution;  McNahb  t.  WixoD, 
7  Nev.  173.  Distinguished  in  dissenting  opinion  in  Mendo<nno  Co.  i. 
Morris,  32  Cal.  163,  main  opinion  holding  that  under  Specific  Contnit 
Act  judgment  against  sureties  on  official  bond  cannot  be  rendered  for 
ooin,  when  not  so  stipulated;  and  in  Rodini  v.  Ljtie,  17  Mont.  463,  bold- 
ing  rule  as  to  conelusiveneBs  of  judgment  not  applicable  to  constable'! 
bond.  Cited,  also,  in  note  to  Heard  v.  Lodge,  32  Am.  Dec  203 ;  Stat«  t. 
Holt,  72  Am.  Dec  276;  Charles  v.  Hoakins,  33  Am.  Dec  3S4;  and  to 
Howell  V.  Cobb,  B8  Am.  Dec.  G03,  on  general  subject. 

Sureties  on  administrator's  bond  are  liable  for  his  failure  <w  refnsil 
to  paj  over  moneys  ordered  hy  decree  of  probate  court,  p.  224. 

Cited  to  same  effect  in  Deegan  v.  Deegan,  22  Nev.  202,  68  Am.  St.  Bep. 
740,  holding  sureties  on  guardian's  bond  liable  for  bis  conversion  of 
ward's  money;  and  in  Steel  v.  Holladaf,  20  On^.  77,  defining  "dtr- 
aatavit"  by  executor. 

General  CiUtion.— Joy  v.  Slton,  0  N.  D.  408. 

25  CaL  226-229.     HUKLBURT  t.  JONES. 

Conreyance  to  wife  by  husband  when  insolvent.  Is  v<rfd  when  made  to 
delay  or  defraud  creditors,  p.  220. 

Cited  to  same  effect  in  Thomas  v.  Desmond,  63  Oal.  428,  where  wifg 
was  sole  trader  as  in  main  case;  note  to  Morris  v.  Fletcher,  77  Am.  SL 
Rep.  103,  on  general  subject. 

Defects  in  Findinss  of  fact  cannot  be  first  urged  in  supreme  court,  do 
exception  having  been  taken  thereto  below,  p.  229. 

Cited  to  same  effect  in  Lyons  v.  Leimback,  20  Gal.  142,  where  findisgi 
did  not  contain  all  facts  necessary  for  judgment. 

26  CU.  230-242.    WISEHAH  v.  HcHULTY. 

Tenants  in  Common  not  served  with  summons  are  not  affected  hj 
judgment  or  execution  sale  thereunder,  p.  236, 

ated  to  same  effect  in  Iron  Works  v.  Davidson,  73  Cal.  363,  u  to 
action  against  partners  when  not  brought  under  section  388  of  the  Code 
of  Civil  Procedure. 

Constable's  Deed  on  Ezecntion  must  recite  judgment,  p.  236. 

Cited  in  note  to  Donahue  v.  MoNulty,  86  Am.  Dec.  84,  as  to  redtsk 
in  sheriff's  deed. 
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Overruled  id   Hermocilla  t.   Hubbell,  89    CaL    8, 


Giant  of  sixteenth  and  thirtj-aiith  aectioua  creat 
in  state,  becoming  abaolute  on  location,  p.  26S. 

Cited  to  same  effect  in  People  t.  Crockett,  33  Cal. 
Mexican  grant  of  three  square  leagues,  within  exte: 
larger  tract,  is  vested  estate  and  taxable;  and  in  Sa 
Sawf.  d4,  construing  effect  of  railroad  grant;  Sherma: 
667,  S60  (reversed,  however,  in  8.  C.  93  U.  S.  2U|, 
Congress  to  extend  pre-emption  rights  over  this  grs 
act  (12  U.  S.  Stats.  409);  but  see  Heydenfeldt  v.  I>an« 
310,  affirming  right  to  change  terms  of  grant  with 
prior  to  its  disposal  of  land  and  to  surve]')  i  Wedekin< 
644,  holding,  further,  state  entitled  to  lieu  laud  in  case 
ment  under  section  7  of  act;  and  see  on  same  point 
emptioners,  I^ytoD  v.  Farrell,  11  Nev.  4SB,  diBtinguie 

25  Cal.  262-265.     TEWKSBVRT  t.  O'COHNELL. 

Treble  Damases  in  unlawful  detainer  may  be  awi 
specificfilly  prayed  for,  p.  2C4. 

Cited  to  same  effect  in  Rhemke  v.  Clinton,  2  UUl 
aroendment  of  prayer  of  complaint  from  treble  (statu 
single  dumagcis,  for  wilful  destruction  of  property;  Ec 
Co.,  16  Utah,  20,  directing  treble  damages  on  remand 

25  Cal.  S66-293.    GRAY  t.  DOUGHEBTT. 

Formei  Judgment  is  bar  in  action  between  same 
privies,  as  to  ever;  question  directly  involved,  p.  272 

Cited  in  Bardin  v.  Dickey,  123  Cal.  519,  but  holding 
to  judgment  in  action  on  claim  brought  tiefore  its  mi 
V.  Garwood,  29  Cal.  621,  as  to  decree  of  probate  court 
involving  question  of  birth  of  child  alive;  Marshall  v 
189,  as  to  decree  in  ejectment,  involving  respective  tith 
session;  Moreuhaut  v.  Higuera,  32  Cal.  296,  as  to  dt 
rendered  on  default;  Jackson  v.  Lodge,  36  Cal.  38,  m 
character  of  deed  alleged  in  answer  to  suit  on  note  as  f 
Bamum  t.  Reynolds,  38  Cal.  047,  as  to  judgment  i 
sheriff,  involving  title  to  personalty  seiced;  Ryan  v.  f 
348,  when  property  at  issue  in  second  action  was  i 
claimed  in  flrst  but  not  awarded  to  plaintiff  therein;  I 
Cal.  460,  as  to  decree  in  ejectment,  concerning  validit 
defendant  failed  to  introduce  in  evidence;  Hall  v.  S 
206,  on  point  that  pendency  of  prior  action  of  claim  a 
be  pleaded  in  abatement  of  action  for  conversion,  but  i 
property  involved  in  prior  action;  Beid  v.  Cross,  116 
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m  in  prior  action  In  favor  of  d 
n ;  Lattrell  v.  Reynolds,  63  Ar> 
living  right  to  curtesy;  Land  ' 
ig  title,  involving  grant  by  Un 
Co.  V.  Sargent,  27  Ohio  St.  K 
?ex.   139,  47  Am.  St.  Rep.  80, 

Tex.  Civ.  App.  p.  661),  where  ( 
b  up  defense  sought  to  be  lit 
■int  in  Neil  v.  Tolman,  12  Ore( 
ving  right  to  divert  water;  i 
Fed.  Cas.  1111,  as  to  decree  of 
grant,  although  presentation 
Hi  in  Hough  v.  Waters,  30  Gal. : 
lar  to  action  for  specific  perfoT 
ction,  being  pleaded  but  withdt 
>,  33  Cal.  450,  ruling  similarly  : 
,ant  has  since  acquired  new  ri 

639,  where  issue  of  title  was 
sed  un;  and  on  same  point  in  ! 
'as  tendered  as  to  right  to  rent 

of  parties  to  action;  and  in  1 
nent  in  prior  action  when  prei 
«ynolda  v.  Harris,  76  Am.  Dec. 
1  reversed;  Oetgen  v.  Ross,  83 
ly  judgment  against  tenant;  a 
E  to  conclusiveness  of  judgmen 
>n  merits;  779,  7S2,  as  to  what 
as  to  necessity  of  proof  of  id( 

1  Equitable  Causes  of  action  L 
i  facts  support  both,  p.  277. 
in  More  v.  Massinl,  32  Cal.  6M 
while  in  hands  of  plaintiff's  gri 
iry.  Distinguished  in  Fergusoi 
jciflc  performance  of  contract  t 
moneys  for  maintenance  of  di 
uy  before  action  for  specific  pt 
.verable,  p.  282. 

in  Ra^olph  v.  Harris,  28  Cal. 
oat  note  without  tender  of  ini 
as  to  demand  in  action  to  con 
mlin  V.  Ryan,  47  Cal.  73,  on  p 
'  by  grantee  to  grantor  to  n 
JbL  247,  as  to  demand  for  pe: 
action  to  set  aside  deed;  Ros 
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N«v.  460,  BT  Am.  Dec.  M9,  when  speciflc  performance  waa  pleaded  bj 
way  of  defense  to  complaint  in  ejectment;  and  in  Irvine  v.  Hawldns,  £0 
Ner.  388,  as  to  tender  of  purcbase  price  under  like  pleadings;  and 
Clamo  V.  Grajson,  30  Oreg.  127,  on  point  that  tender  of  purchase  price  is 
unnecessarj  to  specific  performance  where  waived  by  vendor's  rescission 
OT  repudiation  of  contract;  but  see  on  same  point  as  to  demand  for  deed, 
diBtinguishing  main  case,  Cooper  t.  Stockton,  60  Ho.  Si.  Cited,  alao, 
in  note  to  Fuller  v.  Hubbard,  16  Am.  Dec.  428,  as  to  vendee's  duty  to 
demand  deed;  Tinoey  v.  Ashley,  26  Am.  Dee.  626,  as  to  duty  to  prepan 

Coati  in  Equity  are  witiiin  discretion  of  oonrt,  p.  282. 

Cited  in  Sierra  etc.  Co.  v.  Wolff,  144  OaL  433,  but  holding  party  li 
action  to  quiet  title  entitled  to  costs  by  virtue  of  statute;  Williams  t. 
MacDougall,  39  Cal.  86,  denying  counsel  fMi  in  aotioD  by  guardian  to 
increase  ward's  allowance;  and  in  Abram  r.  Stuart,  06  Cal.  239,  sus- 
taining award  of  costs  to  defendant  in  injunction  suit  nnder  faeU 
stated,  although  injunction  granted  to  plaintiff.  Cited,  also.  In  note  to 
Ela  T.  Knox,  88  Am.  Dec  181,  on  right  to  coats. 

25  Cal.  2S3-291.    BESTKAH  t.  CENTRAL  TURnPIKE  CO. 
Legialative  Grant  is  to  be  construed  strictly  and  nothing  passes  by 

implication  thereunder,  p.  287. 

Cited  to  same  effect  in  Welsh  t.  Plumaa  Co.,  94  CaL  3SB,  as  to  se- 
ceptanoe  of  grant  of  wagon  road  franchise;  and  in  Canyonville  etc.  Oa> 
V.  Stephenaon,  8  Oreg.  267,  holding  rood  franchise  not  exclusive. 

20  Cal.  201-293.    FORTES  T.  ELAM.     86  Am.  Dec  132. 

SUtnte  of  LimiUtions— Acknowledgment  in  Wiitlng.— Pleading  heM 
to  show  signature,  p.  298. 

Cited  in  not*  to  Tynan  v.  Walker,  96  Am.  Dec.  181,  m  oonstmdiaa 
of  statute. 

26  Cal.  296-300.    BOSWORTH  v.  DANZIEV. 

Hiatake  in  Description  of  Property  does  not  vitiate  assessment  no- 
less  misleading,  p.  298. 

Cited  to  same  effect  in  Irrigation  Dist.  v.  De  Lappe,  79  CaL  356,  re- 
jecting false  call  in  petition  for  formation  of  irrigation  district;  dii- 
senting  opinion  In  People  v,  Owyhee  etc.  Co.,  1  Idaho,  419,  discuiaing 
separate  taxation  of  real  and  personal  propert,;;  and  in  Kelly  v.  Her- 
rail,  10  Sawy.  176,  20  Fed.  Rep.  373,  as  to  description  In  assesBment  and 
tax  deed.  Cited,  also.  In  Sharp  v.  Daugney,  33  Cal.  613,  holding  im- 
material discrepandee  in  summons  as  published. 

2S  Cal.  300-313.    PEOPLE  v.  HOLLADAY. 

CompUlnt  in  Action  for  Taxes  is  insuffldent  unless  alleging  <a>- 
ditions  precedent  prescribed  by  statute,  p.  308. 
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a  s&me  effect  in  People  t.  Ballerino,  99  Cal.  SOI,  where  prop- 
offered  for  Bale    (Pol.  Code,  3890). 

^lizinE  Aueuments  extend  to  every  defect  during  period 
p.  303. 

A  ume  effect  in  Wetherbee  t.  Dunn,  32  Cal.  lOB,  as  to  de- 
iu  tax  deed;  People  v.  McCreery,  34  Cal.  437,  as  to  errors  in 
f  valuation,  but  holding,  further,  abBence  of  valuation  not 
Distinguished  on  last  point  in  People  v.  Hastings,  34  CaL 
o  omission  of  dollar  mark.  Cited  also  in  Cit;  v.  Norton,  13 
;  and  in  note  to  People  v.  Seymour,  76  Am.  Dec.  S29,  G33,  on 
ubject  of  curative  act*. 

ition  of  Property  in  asgeannent  must  tpedfy  its  class,  p.  SOS. 
o  same  effect  In  San  Francisco  v.  Flood,  64  Cal.  506,  SOS,  SIl, 
'mining  stock"  sufEcieot.  Distinguished  in  People  v.  Sneath, 
14,  sustaining  assessment  in  bulk  under  act  18S3,  p.  413. 
ty  in  transit  is  taxable  at  county  of  situs  on  March  Ist,  p.  S06. 
n  Bosasco  v.  Tuolumne  Co.,  143  Cal.  433,  construing  statutes 
2,  page  754,  and  Political  Code,  section  3628;  Waggoner  v. 
21  Tex.  Civ.  App.  3,  sustaining  taxation  of  cattle  while  at 
attening  pens;  People  v.  Niles,  36  Cal.  2BS,  as  to  schooner  used 
[ig  trade;  People  v.  Whartenby,  38  Cal.  487,  on  point  that 
;  interest  is  taxable  at  creditor's  residence,  and  in  San  Fran- 
iHX,  64  CaL  484,  that  money  of  estate  of  decedent  Is  taxable  at 
t  decedent's  last  residence,  notwithstanding  its  deposit  in  bank 
T  county;  and  in  note  to  New  Albany  v.  Meelcin,  S6  Am.  Dec. 
eneral  subject. 

18-31Q.     CROWELL  v.  SOHOHA  COVHTY. 
is  not  Liable  for  act  of  road   overseer   fn    performance    of 
31S. 

0  same  effect  in  Winbigler  v.  Mayor,  4S  Cal.  39,  applying  rule 
;ea  caused  by  neglect  of  officers  to  keep  streets  in  repair;  Bar- 
>ntra  Costa  County,  67  Cal.  79,  as  to  damages  for  injuries  from 
bridges,  and  holding  further  rule  not  changed  by  Stats.  1976- 
7;  Chope  v.  Eureka,  79  Cal.  690,  12  Am.  St.  Rop.  114,  as  to 
caused  by  falling  into  sewer  excavation  (but  see  dissenting 
p.  S91) ;  Sievers  v.  San  Francisco,  115  Cal.  654,  S6  Am.  St.  Rep. 
>  ove^owing  of  land  through  error  of  city  engineer  as  to  grade; 
>.  Concordia,  41  Kan.  324,  13  An.  St.  Rep.  286,  as  to  injuries 

1  by  prisoner  through  illkept  prison;  and  in  Wehn  v.  Commis- 
S  Neb.  *Vt,  SC  Am.  Rep.  408,  ss  to  damages  suffered  by  ad- 
imer  through  filthy  condition  of  prison;  Watkius  v.  County 
I  W.  Va.  661,  as  to  injuries  suffered  by  falling  of  dead  tree  on 
ad;  and  in  Stilling  t.  Thorp,  64  'Vli*.  532,  discussing  relative 
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liability  of  town  and  county  under  local  statute.  Dist 
Tyler  v.  Tehama  Co.,  109  ChI.  621,  624,  holding  county  lii 
tion  of  public  bridge  on  private  property,  although  by  mi 
alto  in  note  to  Gilmao  v.  Contra  Costa,  S8  Am.  Dec  2ft 
Bubject. 

26  Cal.  317-333.     ROBLES  t.  CLARKE. 

Resulting  Trust  is  not  created  when  property  bought 
funds,  unlesH  proportion  of  each  is  distinctly  shown,  p.  32 

Cited  to  Bame  effect  in  Woodside  v.  Hewell,  109  Cal.  4B6 
.  dence  insufficient  on  point;  and  in  O'Donnell  t.  White,  IS  1 
ing  similarly.  Cited  also  in  note  to  Baker  v.  Vining,  50  Am 
general  subject. 

25  Cal.  337  361.    EMGLUBD  v,  LEWIS. 

Foreclosure.--Judgment  in  personam  may  be  rendered  n 
for  enforcement  against  mortgaged  property,  p.  349. 

Cited  to  same  effect  in  Culver  v.  Rogers,  29  Cal.  624,  on 
lien  arises  against  general  property  until  docketing  of  del 
ment  after  sale,  and  on  same  point  in  Boyd  v.  Desmond, 
holding  sheriff  liable  for  failure  to  return  order  of  sale;  a 
ton  V.  Hershiield,  2  Mont.  389,  holding  fortlier  as  to  docl 
ticieni^y  by  clerk;  Brereton  v.  Miller,  T  Utah,  433,  suBtaini 
closure  decree  under  local  statutes.  Distinguished  in  "] 
Dale.  58  Minn.  369,  holding  no  personal  judgment  allov 
chanic's  lien  or  mortgage  foreclosure,  and  denying  effect 
general  lien.  Questioned  as  to  effect  of  such  judgment  at 
in  Wei]  T.  Howard,  4  Nev.  380,  301.  discussing  conflict 
case,  supra,  and  abrogation  by  act  of  ISGl. 

Judgment  Lien  is  suspended  by  taking  of  appeal  and  do 
until  two  years  after  remittitur,  p.  350. 

Questioned  and  distinguished  in  Solomon  v.  Magiiire,  20  C 
ing  time  for  issuance  of  execution  not  extended  by  intermei 
Barroilhet  v.  Hathaway,  31  Cal.  397,  69  Am.  Dec.  194,  195, 
between  judgment  and  stay  to  be  included  in  the  two  yea 
in  Smith  v.  Schwartz,  21  Utah,  133,  134,  and  Savings  etc. 
Valley  etc.  Co.,  89  Fed.  39,  noted  under  Dewey  v.  Latsor 
Distinguished  also  in  Christy  v.  Flanagan,  14  Mo.  App.  267 
statutes,  holding  judgment  lien  not  suspended  by  takin| 
Cited  also  in  note  to  Isaac  v.  Swift,  70  Am.  Dec.  703,  on 

Dndeitaking  on  appeal  from  foreclosure  decree  providing  1 

judgment  must  provide  for  payment  of  such  deficiency,  p.  3J 

'       Cited  to  same  effect  in  Spence  v.  Scott    (Kowalsky),   I 

where  appellant  was  not  mortgagor  nor  in  possession,  uid  : 
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DiBtingufahed  in  Boob  v.  Hall,  105  (M.  410 
418,  410),  holding  proviEions  of  the  Code 
15,  exclusive  aa  to  bond;  German  Loan  Soc. 
iling  from  decree  giving  personal  judgment 
tnt  of  debt  and  foreclosing  mortgage,  ap- 
itioned  to  pay  eipenaes  of  appeal  and  an; 

m  decree  of  sale,  other  than  mortgage  fore- 
deficiency  judgment,  p.  354. 
linter  v.  Painter,  98  Cal.  627,  as  to  sale  in 
ting;   and   in  Arrington  v.   Wittenberg,   11 
laic's  lien  suit, 
njoined  when    it    would    create    cloud    on 

137  Cal.  60,  noted  under  Shattuck  t.  Caraon, 
;hton,  6S  Cal.  253,  holding  complaint  inauf- 

allegiug  judgment;  Grigsby  v.  Shwarz,  82 
iifficient;  Talieferro  v.  Barnett,  37  Ark.  515, 
Budd  V.  Long,  13  Fla.  SOS,  holding  further, 
U  not  be  enjoined  for  error  correctible  by 
T.  C.  P.  ete.  Co.,  2  Sawy.  S14,  12  Fed.  Caa. 
'  taxes  under  void  asaessment.  Cited  also  in 
V  Orleans  etc  Co.,  27  La  Ann.  143  (cited  in 
in.  708),  affirming  power  of  equity  to  pro- 
tifTs  exclusive  franchise.    Cited  also  in  note 

Dec  624;  and  to  Guy  v.  Hermance,  63  Am. 

lonam  in  foreclosure  attaches  as  soon  as 
:ree  of  foreclosure,  p.  357. 
ment  in  Hibberd  v.  Smith,  60  Cal.  519,  and 
der,  16  Cal.  403,  on  this  point;  Eldridge  v. 
it  that  judgment  is  not  lien  until  docketed; 
[.  106;  and  see  Blum  v.  KeyBer,  8  Tex.  Civ. 


r.  FOBEN. 

is  to  be  determined  by  jury  from  ail  ci 


30  Cal.  697,  holding  instructions  e 
Terence  in  degrees ;  People  v.  Doyell,  48  Cal. 
d  sustaining  charge  as  to  murder  in  second 
tate,  30  Fla.  164,  on  aame  point,  sustaining 

People  V.  Olsen,  BO  Cal.  126,  127,  holding  as 
ted  by  one  in  execution,  b;  a  number,  of 
Valtar,  1  Idaho,  3S3,  on  main  point,  holding 
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erroneoud  &  chitrge  that  juiy  must  find  murder  in  first  ( 
of  murder;  Bohauan  v.  State,  18  Neb.  06,  63  Am.  Rep.  79 
defendant  can  be  found  guilty  ia  first  degree  on  new 
versa]  of  verdict  in  second  degree;  and  in  State  v.  1 
C.  1121,  on  point  that  language  used  did  not  show  pren 
State  V.  Koeter,  130  N.  C.  072. 

26  Cal.  307-334.    HACLAY  v.  LOVB.    B6  Am.  Dm.  L 
Uanied  Woman  cannot  enoum'ber  separate  estate  ex 
provided  bj  statute,  p.  373. 

Cited  to  same  eOect  in  Leonard  v.  Townsend,  26  Oa 
that  Bbe  may  subject  herself  to  judgment  for  cost 
plaintiff  in  action;  Brown  v.  Orr,  29  CaL  122;  Norto) 
Sawy.  020,  IS  Fed.  Css.  429;  and  Pippen  v.  Wesson, 
holding  her  not  liable  on  not*  signed  by  herseli  and 
in  Smith  v.  Greer,  31  Ol.  478,  aa  to  like  note,  even 
edged  in  form  prescribed  for  conveyances;  Dentzel  v. 
142,  and  Dow  v.  Oould  etc.  Co.,  31  Cal.  064,  on  point 
through  attorney  was  Invalid;  Altbof  v.  Oonheim,  S 
Am.  Dee.  364,  as  to  money  loaned  to  wife  to  compl< 
property,  afterward  ratified  by  tiaeband;  Belloc  v.  Dai 
as  to  waiver  of  Specific  Contract  Act,  where  husband 
joint  makers  of  notea;  Bufoid  v.  Adair,  43  W.  Va.  ! 
Rep.  858,  but  holding  rule  aliter  at  common  law  on  huah 
Leonis  v.  LazEarovich,  66  Cal.  68  (cited  in  note  to  Oai 
fil  Am.  Rep.  460],  on  point  that  conveyance  is  void 
ment  not  in  statutory  form;  and  in  dissenting  opin 
Lawrence,  63  Cat.  139,  on  same  point,  main  opinion  h< 
obviated  by  estoppel  from  having  assumed  to  act  as 
see  note  to  Carlton  v.  Williams,  11  Am.  St.  Rep.  24 
V.  Prather,  31  Ind.  103,  99  Am.  Dec  696,  as  to  purt 
etc.;  and  in  Angell  v.  McCullough,  12  R.  L  60,  as  to  li 
building  house  on  her  land;  and  in  Norton  v.  Meadoi 
18  Fed.  Cas.  426,  as  to  joint  note  and  mortgage  with 
deficiency  judgment  sought  to  be  collected  from  her  i 
Distinguished  in  Camden  v.  Mullen,  29  Cal.  566,  sustair 
and  mortgage  when  sole  trader;  Terry  v.  Hammonds, 
39,  and  Friedberg  v.  Parker,  60  Cal.  IDS,  holding  tuI 
to  personalty  by  statute  (Stats.  1802,  p.  618).  (Sted  i 
general  subject  ti  Ewing  v.  Smith,  6  Am,  Dec.  693;  'V 
72  Am.  Dec.  613;  Morrison  v.  Wilson,  73  Am.  Dec  59! 
Yale  V.  DedercT,  78  Am.  Dec.  226,  228;  Rogers  v.  War 
7U;  Stephenson  v.  Osbome,  90  Am.  Doc  367  (as  b 
contracts  at  common  law) ;  Tillman  v.  Shockelton,  93 
Hartman  v.  Oebom,  93  Am.  Dec.  082  (collection  of  pri 
to  Kantrowits  v.  Prather,  99  Am.  Dec.  698. 
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allied  Woman  was,  in  equity,  aubjec 
,  p.  379. 

in  Racouillat  v.  SansevBin,  32  Cal. 
itnu;t  through  power  of  attune]'  as  tc 
fxictin  law.  Cited  also  in  Bodley  v.  . 
lat  capadty  to  contract  aa  to  lepara 

affected  by  act  April  13,  1860;  and 
I,  &60,  6  Am.  Rep.  626,  628,  decreein, 
xecutor;  contract  for  Bale  of  her  rei 
1.  Goochi,  10  Am.  St.  Rep.  286,  on  gen 
erred  to  under  preceding  eyllabua. 
ir«d  nnoonatitutionol  where  objectioni 
lut  destroying  efficacy  of  remainder. 
in  MoCready  t.  Sexton,  20  Iowa,  39 
.  aa  to  effect  of  tax  deed.  Cited  aU< 
.1.  644,  aa  to  conatitutionality  of  act 
I  deed,  etc.,  ol  wife's  separate  propert. 
land  and  Wife  of  April  17,  1B60,  api 

married   thereafter,   although   acquin 

n  Bodley  v.  Ferguson,  3D  Cal.  G17,  ho 
iage  had   before  ita  passage. 

nilf  T.  HOORS. 

at  waived  by  aeoeptance  of  rent,  wl 
uiug,  p.  394. 

In  Jonea  t.  Durrer,  96  Cal.  99,  aa  to 
'ide  proceeds.  Distiaguiebed  in  Conge 
«  covenant  to  pay  taxes.  Cited  alB< 
Am.  St.  Bap.  196,  199,  on  general  ■< 

[SB  V.  TUOLUMHE  ETC.   CO. 

Idng  Average  ia  not  chance  verdict  ai 

I  affidavit,  p.  390. 

in  Boyce  t.  California  Stage  Co.,  26 

main  case  such  verdict  vicious  when 

tM  bound  thereby;  Hunt  v.  Elliott,  77 

counter-affidavits  of  other  jurors;  ai 
lere  jurors  did  not  agree  to  be  absoluti 
llins,  12  S.  Dak.  624,  as  overruled  by 
iffith  V.  MonUndon,  4  Idaho,  37S,  afE 
red   for   purpose   of   impeaching   verdi 

resort  to  chance.  Distinguished  in 
iSl,  692,  fi93,  where  jury  agree  that  e 
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ber  shall  mark  sum  which  he  thinks  plaintiff  is  entit 
and  average  of  total  shall  be  amount  of  verdict,  such 
tained  by  resort  to  chance.  Overruled  in  Dixon  v.  Plun 
387,  38S,  35  Am.  St.  Rep.  182,  163,  184,  holding  such 
chance;  and  denied  on  same  point  in  Gordon  v.  Trevar 
391,  394;  40  Am.  St.  Rep.  466,  466,  458;  and  Goodman  v. 
Ter.  331,  334;  34  Am.  Rep.  809,  813;  and  see  Enighl 
Colo.  182.  Cited  also  in  note  to  Warner  v.  Robinson,  1 
Hilton  V.  Southwick,  35  Am.  Deo.  260;  and  to  Goodmj 
Am.  Rep.  816,  on  general  subject. 

Verdict  is  not  Impeachable  by  juror's  affidavits  except 
by  resort  to  chance,  p.  400. 

ated  to  same  effect  in  People  t.  Hughes,  29  Cal.  2ffi  I 
T.  Azoff,  106  Cal.  633),  as  to  attack  for  misconduct; 
Judah,  73  Cal.  607,  where  jurors  consider  facta  not  in 
ritory  T.  Taylor,  1  Dak.  Ter.  487,  as  to  irregnlarity  i 
books  after  retiring;  and  in  Taylor  v.  Gamett,  110  1 
statements  made  by  juror  during  deliberations  as  to  per 
ance  with  witness  and  his  credibility.  Distinguished  in  1 
12  Kan.  S44,  admitting  affidavits  to  prove  intoxication  ( 
also  in  note  to  Crawford  v.  State,  24  Am.  Dec  479; 
y.  Berryman,  63  Am.  Dec  SO,  on  general  subject. 

Verdict  Will  not  be  Vacated,  though  vicious,  in  abseu 
evidence,  p.  402. 

Cited  to  same  effect  in  Hoare  t.  Bindley,  49  CaL  2 
defendant's  afKdavit  offered  to  show  misconduct  in  jur 
Hunt  r.  Elliott,  77  Cal.  690,  where  affidavit  of  juror 
those  of  two  others  as  to  "chance  verdict." 

"Act  of  God"  is  not  Defense  for  discharging  waten 
land  where  damage  would  not  have  been  caused  but  i 
agency,  p.   403. 

Cited  to  same  effect  in  Polack  v.  Pioche,  36  Cal.  42: 
117,  holding  breaking  of  embankment  not  such  act,  alt 
rains  have  occurred. 

Rnling  as  to  admission  of  testimony  cannot  be  revie 
excepted  to,  p.' 404. 

ated  to  same  effect  in  Keeran  v.  GrifGth,  34  CaL  » 
admitting  testimony;  People  v.  Knok  Wah  Chpi,  2  Id 
similar  order. 

25  Cal.  404-434.     LICE  v.  FAULKNER. 
Legal  Tender  Act  of  1S63  is  constitutional,  p.  414. 
Cited  to  same  effect  in  Curiae  v.  Abadie,  ZS  CaL  60 
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right  to  aua  alone.     Cited  in   note  to  Carer  v.  Berkal 
Am.  Dec  636;  note  to  Brown  v.  Railwaj'  Co.  70  Am. 

2a  Cal.  437-440.    LTLB  v.  KOLLIHS. 

Action  to  Qniet  Title. — Owner  cannot  bring,  unlesi 
personall}',  or  by  tenant,  p.  437. 

Cited  to  same  eOect  in  Pralus  v.  Jefferaoa  etc.  Co.,  3' 
iug  neither  actual  nor  cooEtructive  posseBsion  of  minir 
Brooke  t.  Calderwood,  34  Cal.  505,  holding  further  aa 
action  on  disclaimer;  Nevada  etc.  Co.  v.  Kidd,  37  C 
furtKer  aa  to  relief  to  be  granted  under  prayer;  Sepulve 
36  Cal.  18  (but  see  dissenting  opinion,  21],  holding  p< 
cient  where  land  held  adversely;  and  on  same  point 
etc.  Co.  V.  Amacker,  40  Fed.  Rep.  536;  Wolvert^n  v.  1 
91,  holding  action  not  maintainable  when  possession 
under  executory  contract;  Blaadel  v.  Williams,  0  N» 
further  burden  on  plaintiff  to  show  defendant's  adTcrse 
Pac.  etc  Co.  v.  Cannon,  48  Fed.  Rep.  229,  holdipg  eject 
able  where  plaintiff  out  of  possession.  Cited  also  in  Haw 
28  CaL  S30,  on  point  that  landlord  not  proper  defendant 
lesB  an  occupant  of  land. 

Verdict  will  not  be  act  aaide  where  evidence  conflict 
finding   clearly   unsuBtained  by   evidence,   p.   440. 

Cited  to  same  effect  sustaining  verdict  in  Tompki: 
32  Cal.  235;  Appeal  of  Piper,  32  Cal.  537,  applying  n 
commiBsioners  to  asscHB  damages,  etc.,  on  widening 
T.  Pacific  etc  Co.,  35  Cal.  37;  Walker  v.  Popper,  2 
reversiuf  verdict,  in  Robinson  v.  W.  P.  etc  Co.,  48  CaL  4 

85  Cal.  440-460.    EIUBALL  v.  SBMPLB.     S.  C.  31  Cal.  i 
Certificate  of  Acknowledsment  must  show  identity  of 
Cited  in  note  to  Livingston  v.  Eettelle,  41  Am.  Dec 
subject. 

Deed  is  to  be  Construed,  as  to  description,  acoordii 
parties  at  time  of  execution,  p.  440. 

Cited  to  same  effect  in  Pulliam  t.  Bennett,  66  Cal.  S 
erty  embraced  in  deed;  diBBenting  opinion  in  Crosh; 
Cal.  005,  main  opinion  holding  description  in  decree 
insufficient;  Kirwin  v.  Pidcock,  17  Utah,  6,  conatruiag 
deed;  Chapman  v.  Railroad  Co.,  26  W.  Va.  333,  as  to  1, 
mortgage;  and  in  Starr  v.  Stark,  2  Sawy.  626,  22  : 
holding  subsequent  acts  of  parties  admissible  to  show 
Conveyance  of  Interest  does  not  pass  after- acquired  t 
With  covenant  against  encumbrances,  p.  462. 
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Cited  to  same  effect  in  Morrison  v.  Wilson,  30  Cal.  348,  as  to  quit- 
claim deed  with  similar  covenant;  McGarrahan  v.  New  Idria  etc.  Co., 
49  Cal.  335,  as  to  deed  of  "right,  title,  and  interest";  Emeric  v.  Al- 
Tarado,  90  Cal.  459,  following  Morrison  v.  Wilson,  supm;  McDonough 
T.  Martin,  88  Ga.  680,  as  to  quitclaim  deed  with  warranty  of  title, 
etc,  and  as  to  like  deed,  in  Young  v.  Clippinger,  4  Kan.  161,  and  Hull's 
Admr.  v.  Hull's  Heirs,  35  W.  Va.  165;  29  Am.  St.  Rep.  808.  Distin- 
guished in  Taylor  ▼.  Holter,  1  Mont.  708,  holding  deed  not  quitclaim. 
Cited  also  in  note  to  Frink  v.  Darst,  58  Am.  Dec.  587,  on  general  sub- 
ject. 

Patent  to  Mexican  Grant  cannot  be  attacked  collaterally  on  ground 
of  illegality  of  grant,  p.  454. 

Cited  to  same  effect  in  Yates  v.  Smith,  40  Cal.  667,  668,  construing 
same  patent. 

Snpreme  Court  cannot  make  a  finding  of  fact  in  review  on  appeal, 
p.  465. 

Cited  to  same  effect  In  Wallace  v.  Sisson,  114  Cal.  45,  holding  prin- 
ciple of  law  of  case  not  to  apply  to  decisions  on  matters  of  fact. 

25  CaL  460-478.    BOYCE  y.  CALIFOSmA  STAGE  CO. 

Evidence  of  Actual  Negligence  is  unnecessary  when  passenger  in- 
jured by  overturning  of  stage  coach,  p.  468. 

Cited  in  McCurrie  v.  S.  P.  Co.,  122  Cal.  562,  as  to  injury  to  passenger 
on  train  from  sudden  closing  of  door;  Bosque  v.  Sutro  etc.  Co.,  131 
GaL  400,  as  to  injury  from  derailment  of  street-car;  In  re  Cal.  etc  Co., 
110  Fed.  672,  as  to  bursting  of  steam  drum  on  vessel;  Agnew  v.  Steam- 
er Contra  Costa,  27  Cal.  430,  87  Am.  Dec.  89,  and  Yeomans  v.  Contra 
Costa  etc.  Co.,  44  Cal.  84  (cited  in  Ryan  v.  Gilmer,  2  Mont.  525,  25 
Am.  Rep.  750),  as  to  passenger  on  steamboat  injured  by  bursting  of 
boiler;  Ficken  v.  Jones,  28  Cal.  628,  as  to  pedestrian  injured  by  vicious 
steers,  holding  evidence  admissible  for  defendant,  however,  that  driver 
was  skilled,  etc;  Lawrence  v.  Green,  70  Cal.  420,  59  Am.  Rep.  430, 
■s  to  passenger  on  stagecoach  injured  by  breaking  of  wheel;  Tread- 
well  V.  Whittier,  80  Cal.  583,  587,  13  Am.  St.  Rep.  183,  186,  as  to 
passenger  injured  by  its  fall  (but  see  dissenting  opinion  80  Cal.  604, 
13  Am.  St.  Rep.  199);  Mitchell  v.  S.  P.  etc.  Co.,  87  Cal.  72,  as  to 
passenger  on  railroad  train  injured  by  its  derailment;  Bush  v.  Bar- 
aett,  96  Cal.  204,  as  to  passenger  on  stagecoach  injured  by  its  over- 
turning; Ryan  v.  Gilmer,  2  Mont.  524,  25  Am.  Rep.  749,  as  to  like 
passenger  for  hire  on  sleigh;  Kennon  v.  Gilmer,  5  Mont.  272,  as  to 
passenger  injured  by  jumping  from  runaway  coach,  on  question  of 
degree  of  liability  of  such  carriers;  and  on  same  point  in  Budd 
V.  United  Oarr.  Co.,  25  Greg.  323,  as  to  passenger  in  hack.  Cited  also 
In  note  on  general  subject  to  Farish  v.  Reigle,  62  Am.  Dec.  682;  Memphis 


:  f 


I,! 

i!  i 

.:  I 


ii 


I 


, .  I ,  I 


f  < 

I, 


I     f 

:  :i 
I 


I  • 


■ 


I  ■ 


!•-.  ■' 


•    ' .  !  I 


I 


;i 


•  i .  I : .  ^    ' 

...     I 


I  . 


1 1 .  » 

. !    • 


.  ! 


I  I 


■   ♦■ 


•  5 


ir  ; 
■■•     ' 

•     i 


i  .1 


I 


I 


■■  i 


I 

■ 

■: 


\  I 


i    i 
<    1 


I  ■!; 


•1 


.  I 


-   '^-^'dl^ 


25  Cal.  460-478  Ngtei  on  CdUfomia  Reporto. 

etc   Co.  T.   McCool,  43  Am.   Rep.   74;   ftnd  to   PUIndt 
AudenoD,  20  Am.  St.  Rep,  492. 

Instnictions  Requeated  by  Paitiei  mnj  be  altered 
judge,  p.  470. 

Cited  to  same  effect  in  People  t.  Dodge,  30  CaL  46 
tion  added  to;  People  v.  WillUme,  32  Cftl.  28S,  whe 
on  iame  point  in  People  v.  Hall,  94  Cal.  600;  Sutton 
103,  on  point  that  instructiooe  requested  should  be 
OT,  instead,  others  in  aubatance  like  them;  and  in  Tei 
9  Mont.  66,  where  instructions  given  in  substance.  C 
to  Strohn  T.  Detroit  etc  Co.,  99  Am.  Dee.  123,  124,  <n 
Vaiiince  is  Waived  by  failure  to  object  to  impropi 
offered,  p.  472. 

Cited  to  same  effect  in  Yik  Hon  v.  Spring  Valley 
820,  aa  to  location  of  property  injured  by  escaping  i 
T.  Eniug,  76  Cal.  488,  as  to  evidence  introduced  v 
when  case  tried  on  theory  making  it  admissible. 
Brace  v.  Doble,  3  S.  Dak.  419,  construing  local  atatut 
ing  on  conflict  with  Johnson  v.  Moaa,  45  Cal.  518.  C 
to  State  V.  Whit,  72  Am.  Dec.  640,  as  to  propriety  of  i 
Evidence  of  Caie  and  Skill  of  Driver  is  admissible 
injured  by   overturning  of  stagecoach,  p.  40S. 

Diatinguished  in  Towle  v.  Pacific  etc  Co.,  03  Cal.  Z' 
reputation  of  driver  whose  team  ran  over  pedestrian; 
ham  v.  Los  Angeles  etc.  Co.,  116  Cal.  564,  aa  to  i 
electric  car  injured  plaintiff. 

Verdict  Cannot  be  Impeached  by  juror's  affidavit,  unl 
ou  chance,  p.  473. 

Cited  in  Siemsen  v.  Oakland  etc  Co.,  134  Cal.  49 
rule  to  affidavit  aa  to  admissions  of  juror  after  ven 
of  misconduct;  GrifBtha  v.  Montandon,  4  Idaho,  37S 
People  V.  Hughes,  29  Cal.  262,  where  misconduct  in 
sheriff  alleged;  Folhemus  v,  Heiman,  60  Cal.  441  (c 
V.  Alurphy,  1  8.  Dak,  328),  as  to  verdict  misundera 
People  V.  Azoff,  105  Cal.  633,  635,  as  to  misconduct  of  j 
newspaper  reports  of  trial;  Knight  v,  Fisher,  16  Colo, 
■'chance"  verdict;  Territory  v.  Taylor,  I  Dak.  Ter.  48: 
of  law  books  by  jurors  after  retiring;  State  v.  Crutchl 
as  to  statement  made  by  juror  after  retiring;  Ulriek 
Co.,  2  S.  Dak.  294,  holding  "quotient  verdict"  not  one 
in  Territory  v.  Ritchie,  12  Utah,  194,  as  to  private  infor 
by  juror  and  communicated  to  others.  Diatinguished 
Clure,  3  Idaho,  693,  verdict  obtained  by  adding  aum 
juror  thinks  plaintiff  is  entitled  and  dividing  total  b; 
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ice;  diBtinguished  in  Qoodman  t,  Cody,  1 
810,  on  point  tLat  quotient  verdict  is 
oote  on  gsneral  Bubject,  to  Crawford  t. 


)  ccmsidered  ezcesiiTe  unless  given  imd 
rejudice,  p.  473. 

in  Lee  t.  S.  P.  etc.  Co.,  101  Cal..l21,  afl 
il  for  ezceasive  damages  (twenty-five  thi 
Basnett,  18  Fla.  626,  sustaining  verdict  < 
liars   for  injury  to  mare;   L.   ft  N.   R. 
612,  reversing  verdict  for  thirty-five  tfat 

Injuries  from  railroad  accident;  and  in 
Ner.  138,  affirming  verdict  of  fifteen  tlu 

locomotive. 

TON  v.  KBED. 

I  is  ioaufficient,  tinlesa  containing  asslg 
appeal  taken  on  judgment -roll,  p.  482. 
lyd,  26  Cal.  615,  dismissing  appeal  accord 
1.  112,  diecuEsing  necessary  contents  of 
n,  28  Cal.  206,  refusing  to  consider  interlo 
:n  not  embodied  in  statement  (and  see  T 
al.  640,  647);  dissenting  opinion  in  Qui' 
icuBsing  right  to  statement  on  appeal;  Vi 
654,  discussing  form  of  record  on  appeal 
se,  34  Cal.  34,  and  Jones  v.  Petalvma,  3 
exception  stated;  Treadwell  v.  Davis,  3 
holding  questions  of  law  reviewable  in 
it  resort  to  motion  for  new  trial;  Wil 
illougbby  V.  Brown,  4  Colo.  122,  on  poin 
lent-roU  cannot  be  considered  where  no 
nond  etc.  Co.,  17  Nev.  51,  holding  statemei 
Z  N.  Dak.  30,  holding  stenographer's  trai 
ory  method  of  settlement  not  followed;  i 
ki.,  2  Utah,  611,  holding  statement  impro] 

to  file  brief  will  eanw  sffirmanoe  of  jadj 

In  Hickinbotham  v.  Monroe,  28  Cal.  480; 
discussing  right  of  supreme  court  on  ( 
fees;  and  in  Tucker  v.  ConsUble,  16  Ore; 
for  new  trial  must  contain  grounds  rel 

in  Hoore  v.  Uurdock,  20  CaL  624;  Bun 


25  Cal.  492-602  Notes  on  California  Reports. 

Pacbeco,  27  Cal.  410;  Jones  t.  W.  P.  ft  Co.,  28  Cal.  2 
V.  W.  F.  4  Co.,  28  Cal.  265;  Vilhac  v.  Biven,  28  Cal. 
Etnanuelli,  36  Cal.  120,  holding  further  as  to  necessit; 
wherein  evidence  insufficient  to  justify  findii^;  and 
in  Butterlield  t.  C.  P.  etc.  Co.,  37  Cal.  3S6;  and  Spana/ 
38  CaL  280;  Thompson  v.  Patterson,  54  Cal.  546,  547,  b 
judgment -roll  not  reviewable  on  appeal  from  order  dei 
wben  not  embodied  in  statement;  Thorp  r.  Freed,  1  ii 
weU  T.  Qieelj,  6  NeT.  262. 

Verdict  in  Ejectment  Snit  beld  to  be  substantially 
p.  401. 

Cited  in  Osborne  t.  Altachul,  03  Fed.  383,  discussing 
«ral  court  to  amend  verdict  under  section  054,  Berised  St 

20  Cal.  402-502.     LEITT   T.  MORRILL. 

Mortgagor  cannot  renew  lien  as  to  bis  grantee  by  t 
of  note  after  his  conveyance,  p.  408. 

Cited  in  dissenting  opinion,  8.  P.  Co.  t.  Prosser,  122 
cussing  rule  before  code  proTisions;  Newhall  v.  Hatcl 
as  to  effect  with  reference  t«  third  parties  dealing  w 
that  of  the  mortgagor;  Wilson  t.  Pickering,  28  Mo 
of  note  secured  by  mortgage  who  renews  note  has  bu 
that  it  waa  intention  of  parties  that  renewal  should  ei 
Raymond  v.  Bales,  26  Wash.  490,  partial  payment  b] 
mortgage  indebtedness  does  not  extend  limitntiona  at 
ment  creditor  of  mortgagor  who  has  bought  in  mor( 
at  execution  sale ;  George  v.  Butler,  26  Wash.  463,  absen 
from  state  will  not  suspend  limitations  as  to  morf<^g 
parted  with  interest  in  mortgaged  premises  to  resident; 
36  Cal.  20  (cited  in  Jenkins  v.  Simmons,  37  Knn.  508) 
of  mortgage  note  by  husband  alone  after  declaration 
Wood  T.  Goodfelbw,  43  Cal.  I8B,  as  to  waiver  of  etat 
from  state;  Jordan  v.  Sayre,  24  Fla.  11,  12,  discussing  i 
ute  of  limitations;  and  in  Ballard  v.  Williams,  05  N 
stipulations  for  higher  interest  or  larger  debt,  applying 
and  vendee  where  part  of  price  unpaid. 

Aftei-Acqnired  Title  passes  under  mortgage  by  con' 
p.  600. 

Cited  to  same  effect  in  Sherman  v.  McCarthy,  67  Cal. 
acquired  by  United  States  patent  to  Mexican  grant;  I 
son,  74  Cal.  517,  as  to  tax  title  where  mortgagor  allon 
be  sold  and  bought  in  at  sale.  Cited  also  in  note  to  '. 
'  68  Am.  Dec.  688,  and  to  Clark  ▼.  Baker,  74  Am.  Dee. 
subject. 


•  OB  CkllfoniU  Reports. 

C  T.  ABADIB.    s.  a  a 

iBtitutional,  p.  503. 
Belloo  V.  Davjg,  3B  Cal. 
t  holding  Specific  Contn^ 
>mise.     Cited  also  in  Eo' 
ng  spedflc  perfor 


origiDBll;  sufBcient,  and 
to  judgment  for  amount  ti 
p.  603. 

dlaaentiug  opinion  in  OrtI 
ceptance  of  offer  to  allow 
le  payable  in  wrong  kfnc 
rat  remand  for  new  trial 
BettB  T.  Butler,  1  Idaho, 

EE  JUTS)   mnOH  WAI 

KSSion  applies  to  water  ri; 
b;  another,  p.  608. 
American  Co.  t.  Bradford, 
d  proof  of  such  posBessioi 
,  holding  poeBesBion  not  i 
.  bj  others;  Cox  t.  Clouj 
:.  Co.,  101  Cal.  244,  holdin 

etc.  Co.  V.  Uancock,  96  ( 
ondoni,  104  Cal.  146,  an< 
,  holding  contra;  New  Me 
lewitt  V.  Story,  64  Fed,  Ri 
al  appropriator  and  legal  i 
bandonment  in  Wimer  v.  1 

Bee  note  TOO),  holding,  b 
led  in  Woolman  v.  Garrin 
letioD  of  water,  where  m 
1  also  in  Junkana  v.  Bergi 
priator  to  divert  waters  d 
r.  Haggin,  09  Cat.  36S,  a 
pen  public  lands.  Cited  a 
p.  780,  aa  to  appropriatioi 

rebuttal  cannot  Include 
ue,  p.  609, 
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Cited  to  Bsme  effect  in  Young  r.  Bndy,  94  CaL  IK 
asked  to  allow  plaintiff  to  reopen  case.  Distingulabec 
ford,  31  W.  Vo.  667,  holding  such  evidence  admtsaib 
in  will  contest,  as  not  being  abuse  of  discretioo. 

Bnoi  in  admitting  evidence  ia  cured  bj  instructio 
regard  it,  p.  BIO. 

DiBtinguished  in  Juergens  t.  Thorn,  39  Minn.  460, 
cured  where  evidence  objected  to  and  no  nant  of  injt 

26  Cal.  611-615.    ESTATE  OF  BOTD. 

Tiaoaciipt  on  Appeal  should  not  contain  nnneceuai 
Cited  to  same  effect  in  Harper  t.  Minor,  27  CaL  112 

tnent  on  appeal. 

Statement  on  Appeal  must  show  grounds  of  appeal. 
Cited  in  Treodwell  t.  Davis,  34  CsL  606,  M  Am.  I 

that  inch  statement  ia  proper  and  most  expeditions  i 

of  questions  of  law. 

25  Cal.  516-520.     TEVIS  t.  ELLIS. 

Writ  of  Keatitntion  will  not  be  issued  againat  strai 
or  persons  who  did  not  enter  under  defendant  pending 

Cited  to  same  effect  in  Wattson  t.  Dowling,  26  Cal. 
in  common;  Le  B07  t.  Rogers,  30  Cal.  234,  B9  Am.  I 
neither  party  nor  privy;  Iiong  v.  Neville,  3fl  Csl.  469, 
202,  on  point  that  sheriff  ma;  demand  indemnity  bel 
stranger  to  judgment;  Ford  v.  Doyle,  37  Cal.  348,  1 
to  direct  execution  of  writ  to  persona  in  possession  w 
but  not  made  parties  thereto;  and  in  Irving  v.  Cun 
64,  as  to  persons  in  adverse  possession  to  all  part: 
entr;  was  not  under  or  in  collusion  with  defendant. 
Huerstal  v.  Muir,  64  CaL  451,  granting  writ  against 
whose  possession  presumed  to  be  in  privity  with  hus 
in  note  to  Howard  v.  Kennedy's  Exrs.,  39  Am.  Dec. 
Chuck  V.  Quan  etc.  Co.,  16  Am.  Bt  Rep.  61,  on  general  1 

Injunction  will  not  Lie  against  writ  of  restitutio 
owner  of  land,  ia  stranger  to  judgment,  and  has  odequal 
law,  p.  G18. 

Cited  to  same  effect  in  Le  Roy  v.  Rogers,  30  Cal.  234 
where  neither  party  nor  privy;  Nevada  County  etc 
Cal.  307,  denying  injunction  to  restrain  diversion  of  n 
tiff  is  in  no  condition  to  use  it;  and  in  Archbishop  v. 
693,  ruling  similarly  as  to  enjoining  execution  Bale 
cloud  plaintiff's  title.     Distinguished  in  Williamaon  1 
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I  against  writ  of  habere  facias  poMesBionem, 
lequate.  Cited,  also,  in  note  to  Jerome  t. 
plaintiff's  necessary  proof  in  injunction  suit. 

V,  LOVE. 

rally  liable  on  bond  need  not  all  be  joined 

eople  T.  Evans,  29  Cal.  43S,  sustaining  judg- 
ants  where  no  service  made  on  others  or 
-s;  Thomas  v.  Anderson,  68  Cal.  100,  holding, 
e  brought  in  superior  court  where  no  defend - 
three  hundred  dollars;  Hurlbutt  v.  Saw  Co., 

joint  and  several  contract,  where  severally 
oson,  73  Cal.  270,  as  to  liks  action  on  official 
Cal.  83,  holding  sureties  on  joint  and  several 
ot  signed  by  principals;  Irwins  t.  Wood,  7 
ract  to  furnish  provisions;  State  v.  Roberts, 
L  official  bond,  holding  further  as  to  form  of 

infra);  and  in  Decker  t.  Trilbing,  24  Wis. 
ind  several  note,  holding  further  as  to  form 

lerged  wiUi  original  office,  although  sureties 
ire  liable  for  acts  as  former,  p.  628. 
ain,  30  CaL  684,  on  point  that  under-sheriff 
ler  tax  collector;  People  v.  Ross,  38  Cal.  77, 
rized  by  statute,  official  bond  as  sheriff  does 
sheriff;  to  same  effect  in  Territory  v.  Ritter, 
parte  Bergman,  3  Wyo.  406),  as  to  probate 
irer;  State  ▼.  UcDonald,  4  Idaho,  472,  recital 
4pal  was  elected  when  it  was  given  in  pur- 
^vemor  is  not  sufficient  to  release  sureties; 
;  in  Redwood  City  v.  Qrimmenstein,  68  Cal. 
irshal's  bond  liable  for  acts  as  ei-officio  tax 
;ats  V.  Laugbton,  IB  Nev.  £06,  on  point  that 
vacant  for  failure  to  file  bond  required  In  sz< 

several  olDcial  bond  where  sureties  sign  for 
larate  as  to  each  surety,  with  provision  that 
;eed  amount  due  on  bond,  head  note,  p.  03i. 
People  V.  Rooney,  28  Cal.  843,  ordering  judg 
and  in  Heppe  v.  Johnun,  73  Cal.  270,  making 
ni,  0  Mont.  442,  holding  modification  proper, 
each  surety  should  not  exceed  respective  lia- 
ity  V.  Albien,  7  8.  Dak.  487,  sustaining  judg- 
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ment  on   several  bond   for   fnU  amount  »■   againat  principal  and  foe 
respective  liability  aa  against  each  suretj. 

26  CaL  631-636.    PEOPLE  t.  GARCIA. 

CIUTge  of  CoUTt  in  writing  will  be  presumed  nnleu  oral  charge  afHrm- 
fttively   appears   in   record,  p,   636. 

Cited  to  same  effect  in  People  v.  Shuler,  28  CaL  496;  and  In  dissenting 
opinion  in  Territory  v.  Duffield,  1  Ariz.  Ter.  74,  holding  oral  charg* 
erroneous,  although  subsequently  reduced  to  writing  and  Sled. 

Indictment  in  language  of  statute  is  sufficient  where  circuniatancet 
of  act  are  alleged,  p.  fi33. 

Cited  to  same  effect  in  People  v.  Engliab,  30  Gal.  216,  as  to  asuult 
with  intent  to  kill;  People  v.  Shaber,  32  Cal.  38,  as  to  breaking  and 
entering;  People  v.  Burlce,  34  CaL  663,  as  to  rape;  People  v.  Dalton,  53 
Cal.  22S,  as  to  violating  sepulture;  and  in  State  v.  Noland,  111  Uo.  487, 
as  to  embeEzlement  by  state  treasurer, 

26  Cal.  &3e-63a    BUSSOH  v.  C0WLE8. 

Street  Railroad*— Overcharge.— Appeal  lies  to  county  oonrt  from 
judgment  of  justice  in  action  for  penalty,  p.  537. 

Explained  in  Reed  v.  Omnibus  etc.  Co.,  33  Cal.  219,  holding  constitc- 
tional  the  grant  of  jurisdiction  In  such  ease  to  justice's  court. 

25  Cal.  638-646.     MITCHELL  v.  HOCEETT.     86  Am.  Dec.  161. 

Giving  of  note  is  not  payment  unless  by  special  agreement,  p.  642. 

Cited  to  sane  effect  in  Comptoir  v.  Dresbach,  78  Cal.  20,  aa  to  payment 
by  check,  holding  no  such  agreement  shown;  and  in  Herman  v.  Willianu, 
36  Fla.  161,  holding,  however,  acceptance  of  note  effects  extension  of 
time  of  payment  of  debt  and  releases  surety.  Cited,  also,  in  note  oc 
general  subject  to  Hanold  v.  Kays,  8  Am.  St.  Rep.  841 ;  and  to  Kil- 
patrick  V.  Kansas  City  etc.  Co.,  41  Am.  St.  Rep.  761,  aa  to  waiver  of 
mechanic's  liens  thereby. 

Sheriff's  Retain  on  execution  is  inadmis^ble  to  show  satisfaction  of 
judgment  by  acceptance  of  notes,  p.  642. 

Cited  in  Hihn  t.  Peck,  30  CaL  2S8,  on  point  that  sale  may  be  shom) 
by  recital  in  deed,  when  official  duty  was  to  make  such  recital;  and  in 
Barr  t.  Combs,  29  Oreg.  402,  holding  return  inadmissible  to  prove  sgree- 
ment  between  parties  on  execution,  there  being  no  official  act  or  duty. 

Judicial  Sate. — Caveat  emptor  applies  to  execution  sale  of  judgment 
whether  purchaser  has  notice  or  not,  p.  644. 

Cited  to  same  effect  in  Curtin  v.  Kowalsky,  146  Cal.  435,  assifjnm™' 
of  judgment  need  not  be  filed  or  notice  thereof  given  to  others  who  mictit 
b«  about  to  take  second  assignment ;  Southard  v.  McBrown,  63  CaL  547, 
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:  of  judgment  not  filed,  and  no  notice  thereof  giveni 
64  Cal.  110,  applying  rule  to  purchase  of  personalty 
lught  from  insane  person;  and  in  Cox  t.  Palmer,  60 
lurchase  from  aasignee  for  creditors.  Distinguished  in 
Mavericlc  Bunk,  90  Ga.  342,  35  Am.  St.  Rep.  212  (and 
to  assignee  of  decree  of  foreelosure,  under  locni  stat- 
in note  to  Schoolfield  t.  Hireb,  42  Am.  St.  Rep.  454,  aa 
laser  of  judgment. 

Judgment  need  not  be  under  seal,  p.  644. 
effect  in  Btoddard  r.  Benton,  6  Colo.  513,  as  to  plead- 
notes  to  Bank  t.  Loomia,  62  Am.  St.  Rep.  677;  Chil- 
r,  78  Am.  St.  Rep.  61;  Duncan  v.  Bloomstoek,  13  Am. 


LAY  V.  NEVILLE. 

ial  in  conjunctive  that  seJEure  vas  wrongful  and  an- 

atative  and  admission  of  fact  of  seizure,  p.  649. 

ITcct  in  Salmon  v.  Olds,  9  Oreg.  469,  as  to  conversion  hj 

ifTe  sale  without  authority  passes  title  If  execution 

and  does  not  object  thereto,  p.  550. 
•ffect  in  Turner  v.  Watkins,  31  Ark.  450,  where  defend- 
ertisement    and    sought    to    redeem    after    sale.     I^s- 
ck  V.  Vermont  etc.  Co.,  137  Cal.  686,  holding  owner  not 
ftcts  stated. 
iveyance. — Questions  of  delivery  and  poBseasion  depend 

of  particular  case,  p.  652. 

es  T.  Cannedj,  127  Cal.  206,  quoting  Woods  t.  Bogby, 
el  V.  Day,  17  Colo.  App.  210,  holding  erroneous  an  in- 
!Bt  of  title  of  personalty,  relative  to  change  of  posses- 
creditors  of  seller,  which  failed  to  require  sale  to  be 
mmediate  delivery;  Woods  v.  Bugby,  29  Csl.  472,  hold- 
it  bricks  fraudulent  for  want  of  change  of  possession; 

V.  Spangler,  9  Colo.  189,  ruling  similarly  as  to  sale  of 
ire;  and  in  Shauer  v.  Alterton,  151  U.  S.  624,  as  to  sale 
handise  in  storehouse;  and,  ruling  aliter,  in  Williams 
334,  as  to  sale  of  horses;  CGara  v.  Lowry,  S  Mont.  433, 
le  and  wagon;  Tognini  v.  Kyle,  17  Nev.  213,  45  Am.  Rep. 
of  charcoal  in  pits.  Cited,  also,  in  note  to  Claflin  v. 
n.  Dec.  346,  as  to  sufficiency  of  delivery. 
>na.— Walters  t.  EatUff,  10  Okl*.  273;  Ctate  v.  Chosen 
[.  J.  L.  395. 
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26  Cal.  666-663.     HBBKOH  T.  HOGHBSl 

Conipiiacy  is  not  actionable  unless  dajnage  Buffered 
pursuant  thereto,  p.  668. 

Cited  in  Daxitt  t.  American  Bakers'  Union,  124  CaL 
cause  of  action  stated  in  complaint;  More  v.  Finger,  12S  < 
averment  of  conspiracy  unnecessary  in  action  against  se^ 
uniting  or  co-operating  in  damage  alleged;  Dowdell  v.  < 
170,  as  to  malicious  prosecution  alleged  to  bave  been  com: 
to  conspiracy;  Taylor  v.  Bidwell,  S5  CaL  490,  as  to 
malicious  prosecution;  Severingbaus  v.  Beckman,  9  Ind. 
ing  conspiracy  to  commit  tort  not  gravamen  of  action  yt 
law  a  crime;  Hamilton  v.  Smith,  39  MJcb.  231,  holdii 
conspiracy  surplusage  in  action  for  malicious  prosecutic 
tioental  etc.  Co.  t.  Board,  67  Fed.  Rep.  322,  denying  injun 
combination  of  fire  underwriters  when  not  ill^al 
accomplishing  purposes  by  unlawful  means. 

Wrongful  Sale  on  execution  creates  no  cause  of  action 
passing  no  title,  p.  562. 

ated  to  same  effect  in  Hint«r  v.  Swain,  62  !£».  ITS. 

26  Cal.  664-663.     CARPEITTISft  T.  ATHBKTON. 

"Specific  Contract"  Act  is  not  nnconititutional  aa  q 
Tender  Act,  p.  68S. 

Cited  to  same  effect  in  Galland  t.  Lewi*,  26  CaL  48,  1 
act  operative  as  to  note  payable  in  coin  made  before  pas 
brought  thereafter;  Wallace  v.  Eldredge,  27  CaL  499,  bol 
included  by  act;  Lane  v.  Oluckauf,  28  Cal.  29S,  87  Am. 
similarly  as  to  optional  contract  to  pay  in  gold  or  b 
difference  between  gold  and  currency.  Denied  in  Hai 
Idaho,  163,  holding  act  unconstiiutional  providing  for  pt 
in  gold;  Milliken  v.  Sloat,  1  Nev.  684,  as  to  local  Specif 
bnt  this  case  overruled  in  lino  v.  Minor,  4  Nev.  462,  c 
at  466,  488.  Cited,  also,  in  Carpentier  v.  Small,  35  Ca 
that  judgment  may  be  made  for  currency  valnation  wh 
tions  found ;  note  to  Adams  v.  Howe,  7  Am.  Dec.  223,  ami 
as  to  constitutionality  of  statutes;  and  to  I^ne  v.  Gl 
Dec.  127,  on  general  subject.  Distinguished  in  Howe  1 
Allen  (Maas.),  406,  denying  specific  performance  of  aware 

Honey  aa  Ltgal  Tender.^ — Evidence  is  inadmissible 
value  of  two  kinds  of  money  made  legal  tender,  p.  675. 

Cited  to  same  elTect  in  Poett  v.  Stems,  31  Cal,  80,  revi 
of  foreclosure  directing  sale  for  money  generally  when  i 
provided  gold  payment. 
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[£T  T.  ^RGUSON.    a  C.  3D  CbI.  Bll. 
.tut  contftin  papen  used  la  conit  below  on  hear- 
in  People  V.  Center,  01  CaL  IBS,  dismisBing  appeal 
to  judgment  when  presented  on  record  on  appeal 
kse  being  modified,  however,  in  Sharon  v.  Sharon, 


IS  ESTATE  OF  CAKR. 

:•  can  b«  had  onlj  hj  persona  named  in  atatute, 

in  Estate  of  ShieU,  120  CaL  94B,  denying  right  to 

minee  can  be  appointed  onlj  in  case  of  vacancy 

M. 

lealy,  122  Cal.  104,  holding  section  1379,  Code  of 

re  same  oonstruction  as  section  66,  Practice  Act, 

V.  FOX. 
larriagB  ia  not  necessary  where  alleged  and  not 

in  Williams  ▼.  WillUms,  S3  Wis.  71,  S3  Am.  Eep. 
ment;  Qopton  v.  Qopton,  11  N.  Dak.  217,  when, 
act  of  marriage  was  alleged,  admitted  in  answer 
tintiff,  corroboration  unnecessary.  Distinguished 
28  Cal.  602,  aa  to  proof  of  residence. 
uj  as  to  fact  not  in  issue,  p.  SM. 

77  CaL  230,  II  Am.  St.  Rep.  274,  on  point  that 
I  case  of  default;  McConnick  v.  Largely,  1  Hont. 
rence  or  accounting  unneceBiary  in  suit  to  recover 
amount  of  profits  alleged  and  not  denied;  and  in 

S.  Dak.  248,  as  to  material  allegations  of  mm- 

tSO  T.  MATHEWS. 

constitutional,  p.  If 92. 

in  Belloc  v.  Davis,  38  Cal.  2S4,  as  to  note  and 
tin  case  on  principle  of  stare  decisia. 

tEE  V.  EUBEK. 

loes  not  ereate  VMt«d  title  when  statnte  of  Uml- 
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tationB  amended  pending  holding,  until  expiration  of  period  fixed  hj  new 

act,  p.  soe. 

Cited  to  same  e£Fect  in  dissenting  opinion  in  C  P.  etc.  Co.  t.  Shaclcel* 
ford,  63  Cal.  268,  main  opinion  holding  amendment  not  retroactive;  and 
in  Huffman  v.  Hall,  102  Cal.  31,  construing  amendment  to  Political  Code, 
section  2019,  as  to  creation  of  Mgliway  hy  user. 

General  DeuiaL— Equitable  estoppel  cannot  be  pleaded  under,  p.  5B7. 

Cited  to  same  effect  in  Davis  t.  Davis,  26  CaL  39,  SS  Am.  Dec.  1S5; 
Carp7  T.  Dowdell,  110  CaL  a87;  and  Parliman  v.  Young,  2  Dak.  1S4, 
holding,  further,  objection  to  pleading  waived  by  failure  to  object  to 
evidence  olTered  thereunder;  MeKeen  v.  Naughton,  S8  Cal.  467,  as  to 
estoppel  to  denj  jurisdiction  of  court;  and  in  De  Votre  v.  McGerry,  15 
Colo.  472,  22  Am.  St.  Rep.  430,  as  to  estoppel  in  regard  to  tjtie  to 
property;  Muldoon  v.  Brown,  21  Utah,  126,  applying  rule  to  proof  ol 
fraud;  note  to  Tyler  t.  Hall,  27  Am.  St.  Rep.  344,  on  general  subject 

Ruling!  upon  Admission  of  Evidence  may  be  justified  by  respondeat 
upon  any  ground  on  appeal,  whether  specially  urged  at  trial  or  not; 
atiter  as  to  appellant's  objections,  p.  S98. 

Cited  to  same  effect  in  Davey  v.  8.  P.  Co.,  116  Cal.  330,  331,  holding 
reasons  for  ruling  immaterial;  Frank  t.  Pennie,  117  Cal.  ZfiO,  as  to 
appellant's  objections;  and  in  Fisk  v.  Cuthbert,  2  Mont,  599,  applying 
last  principle  to  argument  on  appeal  inconsistent  with  answer  beloir. 

General  Citation. — Butte  etc.  Min.  Co.  v.  Mmtana  etc.  Co.,  2fi  Moot 
46. 

26  Cal.  69S-601.    HAGAK  t.  HEAD. 

Appeal  Dismissed  for  failure  to  file  transcript  will  not  be  restoied 
unless  for  good  cause  shown,  p.  600. 

Cited  to  same  effect  in  Dorlaud  y.  McGIynn,  4fi  Cal.  18,  denying  resto- 
ration where  affidavit  does  not  show  substantiki  «m>ia  below;  and  lo 
Lightle  v.  Ivancovich,  10  Nev,  42,  43,  ruling  similarly  where  no  reason- 
able diligence  shown ;  Jacobs  v.  Shenon,  4  Idaho,  343,  on  motion  to  leis- 
state  cause  upon  calendar  once  dismissed  for  failure  to  file  and  serve 
transcript  and  briefs  in  time,  affidavits  tending  to  excuse  laches  ate  too 
late;  Corinne  etc.  Co.  v.  Johnston,  5  Utah,  149,  diamisaing  appeal  for 
failure  to  file  transcript  in  time. 

26  Cal.  601-604.     PEOPLE  v.  EASTMAN. 

Judgment  for  Debt  and  foreclosure  of  securing  mortgage  Is  taxable 
in  county  of  creditor's  residence,  p.  603. 

Cited  in  Gennania  etc.  Co.  y.  San  Francisco,  128  Cal.  693,  and  EaUU 
of  Fair,  128  Cal.  613,  on  point  that  mortgage  securing  bond  issue  ci- 
dences  no  debt  until  the  bonds  are  put  into  circulation;  Comptoir  t. 
Board,  S2  La.  Awn.  1329,  noted  under  Falkner  v.  Bunt,  14  CaL  ISli 
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^r  T.  Moon,  104  Fed.  SfiO,  quoting  In  re  State  Tu,  82  U.  S. 

to  Buck  T.  Miller,  62  Am.  St.  Rep.  4ST,  458,  on  general  aubject; 

Wiartenby,  38  Cai.  467,  and  Holland  v.  Board,  16  Mont.  482, 
it  aeoured  by  mortgage,  not  foreclosed;  San  Francisco  v.  I,ujt, 
84,  holding  money  of  estate  of  decedent  taxable  in  county  of 
lence,  though  deposited  elaewhere;  Commissioners  v.  Cutter,  3 
1,     holding     note     to     California     creditor     not     taxable     in 

thought  secured  hy  trust  deed  of  property  there;  and  on  same 
iTcreely  in  Darcy  y.  Darcy,  51  N.  J.  L.  143;  Kingman  Co.  t. 
57  Kan.  536,  57  Am.  St.  Rep.  360,  as  to  judgment  recovered  in 
Darts  in  favor  of  nonresident;  Dykes  t.  Mortgage  Co.,  2  Kan. 

upon  facte  Bimilar  to  those  of  main  case;  Klein  t.  French,  57 
,  discussing  respective  rights  of  principal  and  ancillary  adminis- 
er  debts  due  decedent;  Street  Railroad  Co.  v.  Morrow,  87  Tenn. 
ing  unconstitutional  an  act  compelling  corporations  to  reserve 
denda  due  bondholders,  amount  of  taxes  imposed  on  such  bonds, 
tcured  by  mortgage  of  local  property;  State  Tax  on  Foreign- 
is,  15  Wall.  324,  on  similar  facta;  San  Francisco  v.  Mackey,  10 
0,  22  Fed.  Rep.  608,  as  to  solvent  credits  of  local  corporation 
?aidenta,  when  not  aecured  by  mortgage  or  tniat  deed;  and  in 
iValker,  79  Fed.  Rep.  142,  aa  to  debt  due  nonresident,  though 
y  local  mortgage  and  in  hands  of  local  agent  (but  see  aa  to  laat 
ch  V.  York  County,  19  Neb.  52,  66  Am.  Rep.  T42,  distinguishing 
:).  Distinguished,  also,  in  People  v.  Home  etc.  Co.,  20  Cal.  516 
San  Francisco  v.  Lux,  64  Cal.  483),  holding  state  bonds  owned 
dted  locally  by  foreign  insurance  company  taxable  locally;  and 
.ewis,  109  Mich.  160,  holding  credits  vested  in  local  truatees 
ocally,  although  held  in  trust  for  nonresidents.  Cited,  also, 
o  New  Albany  v.  Heekin,  58  Am.  Dec.  629,  as  to  taxation  of 

debt*. 

)4-61S.     GREELT  v.  TOWHSEITD. 

.  Cooita  cannot  be  regulated  by  state,  either  aa  to  jmisdlctton 
r  of  its  exercise,  p.  613. 

o  same  effect  in  Lincoln  etc  Co.  v.  District  Conrt,  7  N.  Mez. 
ing  unconstitutional  act  for  removal  of  causes  from  federal 
irial  court. 

Land!  of  San  FraneUco  cannot  be  alienated  in  any  manner 
in  that  prescribed  by  legislature,  p.  616. 
o  same  effect  in  San  Francisco  t.  Canavan,  42  CaL  SGS,  ans- 
ct  for  sale  of  dty  hall  lots;  and  see,  also,  Carleton  v.  Townsend, 
24. 

119-631.     SRBED  T.  OSBORN.    6.  C.  Sneed  v.  Woodward,  30 

433. 

ay  Line  agreed  upon  by  adjoining  owners  binds  both  when 
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acquiesced  in  for  «t  least  period  eit&blisbed  for  Adve 
025. 

Cited  in  Western  Union  Oil  Co.  t.  NewloTe,  145  Col 
DiersBen,  134  Cal.  295,  but  holding  rule  inapplicable  to 
to  transfer  without  consideration  on  strip  of  land 
DiersBen  t.  Nelson,  139  CaL  39B,  400,  holding  possessit 
held  under  parol  transfer;  Columbet  v.  Pacheco,  48 
division  fence  established  sixteen  years;  Biggins  v.  C 
117.  where  line  agreed  upon  between  plaintilT'e  granti 
acquiesced  in  for  eighteen  years;  Cooper  v.  Vierra,  G1 
established  by  plaintiff  and  defendant's  grantor  and 
twelTe  years;  Johnson  v.  Brown,  63  Cal.  3B3,  where 
parties  to  action  for  eight  years;  White  t.  Spreckela,  ' 
like  acquiescence  for  ten  years;  Hughes  t.  Whe«ler,  76 
estoppel  in  pais  established  by  facts;  Burris  t.  Fitch,  7 
acquiescence  for  sixteen  years  by  parties  now  complaii 
avowed  consent  to  establishment  of  line  shown;  O'Dc 
17  R.  I.  166,  167,  upon  similar  facts,  where  acquiescent 
both  parties  for  twenty-five  years;  Gwynn  v.  Scbwart: 
as  to  like  acquiescence  for  fourteen  jean;  and  in  B 
Sawy.  338,  Z  Fed.  Rep.  446,  as  to  acquiescence  by  plain 
six  years,  coupled  with  acts  in  pais.  Distinguished  in 
44  CaL  662,  where  line  was  intended  to  be  merely  tei 
Quinn  v.  Windmiller,  67  Cal.  464,  on  similar  facts.  CSte 
v.  Adams,  66  Cal.  223,  holding  agreement  as  to  diriuo 
aa  to  construction  of  deed  between  parties;  and  in  i 
Dadley,  13  Am.  Dec.  £24,  as  to  parol  agreements  for  fix: 

Adrerae  PotaessiiMI  will  create  title  although  party  d 
nuder  ignorance  or  mistake  aa  to  his  rights,  p.  626. 

Cited  to  same  effect  in  McCormick  v.  Silsby,  62  Ca 
possession  of  homestead  property  made  on  request  of  di 
out  objection,  throng  ignoiuice  of  both  aa  to  title. 

General  Objection  t«  Evidence  ia  bad,  if  evidence  ad 
purpose,  p.  627. 

Cited  to  same  effect  in  Ruah  t.  Frendi,  1  Aria.  Te 
specific  objection  offered;  City  t.  Altiertose,  8  W>Dt.  S< 
objection  of  incompetency;  State  v.  Sonle,  14  Nev.  4fiS 
objection  good  where  evidence  inadmissible  for  any 
Kent  V.  State,  42  Ohio  St.  430,  holding  admiasion  under 
not  reversible  error  unless  no  material  part  of  evideni 
any  purpose. 

Bole  of  "Law  of  Cam"  does  not  apply  to  facts  fo 
eourt,  p.  088. 
Cited  to  aama  effect  in  Peopla  t.  H&miltan,  lOS  OaL  4 
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raised  oa  retrial;  Wallace  v.  SiEaon,  114  CaL  43,  u 
idsDce  to  support  decUion. 
-Uiller  V.  MiIIb  Countf,  111  Iowa,  669. 

'UEAKH  T.  POPFE. 

Warrauta  cannot  be  located  on  public  Und  oceu- 
n,  p.  634. 
iri7  T.  Megerle,  86  Am.  Dee.  93,  on  location  of  state 

}PLE  T.  COON. 

to  compel  superTisort  to  carry  ont  compromiae  as 
Iroad  bonda,  p.  644. 
t  in  People  t.  San  Franciaco,  36  CaL  604,  awarding 

work,  althou^  some  matters  of  detail  left  to  dia- 
3ople  T.  Board,  27  CaL  074,  678,  conatruing  acta 
opinion;  Talcott  t.  Pine  Orove,  1  Ftipp.   136,  Fed. 

under  Pattiaon  v.  Board,  13  Cal.  176 ;  LeaTenworth 
■06,  12  Am.  Rep.  440,  and  Harcourt  v.  Good,  39  Tex. 
tutionalitjr  of  "Kailroad  Aid"  Acts;  and  in  David- 
Lea  (Tenn.),  35,  ae  to  power  of  municipality  to 
[ainst  it. 

pal  Coipoiation  IiaTe  no  vested  rights  in  its  prop- 
oae  of  corporation  itielf,  p.  648. 
;  in  Wella  v,  Colo,  27  Ark.  612,  diacnaaing  deviation 
«z  for  specific  purpoae. 
d  Corporation  are  derived  entirely  from  legislative 

4  in  San  Francisco  v.  Canavan,  42  Oal.  657,  aa  to 
ds  held  in  trust;  and  in  State  v.  Boaenatock,  II 
oaking  certain  county  officers  ex  officio  officers  of 
bed  in  New  0rle3,ns  etc.  Co.  v.  New  Orleaoa,  30  La. 
liacuaaing  tax  for  drainage  distrlcta  and  liolding 
by  legislature  invalid  when  prejuditnal  to  vested 

!me  Conrt  of  matter  within  original  jorisdictlon 
notion  for  new  trial,  p.  652. 
I  re  Philbrook,  108  Cal.  15,  holding  motion  not 
nt  proceedings,  under  new  constitatlon;  and  denied 
Idaho,  840,  in  mandamus  proceedings,  holding  new 
sstions  of  fact. 

lOOBT  T.  HAWOSTH. 
^s  must  agree,  p.  666. 
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Cited  to  Mm«  effect  in  Miller  t.  Halleck,  S  Colo.  G64,  denying  telief 
to  plaintiff  other  than  as  alleged;  and  in  Bender  v.  Bender,  14  Oreg. 
36G,  3  Am.  St.  Eep.  737,  aa  to  decree  in  equity  not  euatained  bj  theory 
alleged  in  biU. 

Assignoi  in  fraud  of  creditors  cannot  recover  property  from  aangnee, 
p.  069. 

Cited  to  same  effect  in  Davis  t.  Mitchell,  34  Cal.  00,  denying  tight 
of  maker  of  note  given  in  fraud  of  payee's  creditors,  to  show  such  fnnd 
as  against  purchaser  thereof  on  execution  against  payee.  Distinguisbed 
in  Vitoreno  v.  Corea,  92  CaL  72  (cited  from  argument  of  counsel),  hold- 
ing parties  not  in  pari  delicto. 

Assignment  taken  with  knowledge  of  fraud  is  invalid  as  to  assignor^ 
creditors,  p.  867. 

Cited  to  same  effect  in  Keeling  v.  Hoyt,  31  Neb.  4Se,  holding  vohutsij 
unrecorded  deed  valid  as  to  subsequent  mortftgee  with  notlosk 
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By  ALBERT  RAYMOND. 
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-23.     0*00111708  T.  DIHGLET. 

I  Coont  is  unpropfir  for  work  and  labor  doae  under  apecial 

i.  19. 

liihed  in  Castagmno  t.  BaUetU,  82  CaL  267,  holding  common 

wabl«  nnder  facta  and  diacuBsing  Bubject  genenllj. 

nt   of  modified  contract  ahould  allege  original   contract   and 

I  Roche  V.   Baldwin,    13S  Cal.  526,  holding  action  not   main- 
n  alleged  implied  contract,  where  special  conditional  contract 

People's  etc.  Co.  t.  Giltard,  ISd  Cal.  62,  holding  action  not 
ble  because  of  variance;  White  v.  Soto,  82  Cal.  667,  658,  admit- 
ideoce  original  and  modifications  although  only  c 
lileged;  Daley  t.  Rubs,  86  Cal.  117,  on  point  that  e 
Dance  cannot  be  shown  under  complaint  alleging  perfor 
I,  io  note  to  Green  v.  Palmer,  76  Am.  Dec.  498,  as  to  averments 
int   under  code. 
!nt  to  Execute  note  for  labor  done  may  be  sued  upon  at  once 

to  execute  the  note,  p.  22. 
d  in  Flick  t.  Habn's  Peak  etc.  Uin.  Co.,  16  Colo.  App.  4!)2, 
tract  provided  that  for  certain  work  done  after  making  cer- 
lents  defendant  was  to  execute  to  plaintiff  conditional  note 
e,  secured  by  shares  of  stock,  with  condition  that  if  note  not 
laturity,  stock  should  be  received  in  full  payment  of  note, 
outd  recover  amount  in  money,  where  defendant  failed  to 
id  deliver  note  and  stock  at  time  specified;  note  to  Hanna  v. 
*in.  Dec.  218,  as  to  vendor's  right  to  sue  immediately.  Cited, 
illew  T.  Casey,  60  Tex.  576,  on  point  that  no  demand  necessary 
pition  to  pay  is  complete;  and  in  Globe  etc.  Co.  v.  Dond,  47  Mo. 
Knutnilng  contract  to  be  a  promise  of  credit. 
1311 
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28  Cal.  23-46.    DAVIS  ».  DAVIS.    88  Am.  Dec.  155 
Competency  of  WitneHea.— Actiooa  against  "re 
ceased"  include  bis  executor  or  adminietrator,  and  i 
interest,  p.  34. 

ated  in  Foulson  \.  BUnley,  122  CaL  687,  6S  Am. 
ing  changes  in  rule  prior  to  1864,  and  coastniing  C 
ure,  section  1B80;  Kisling  v.  Shaw,  33  CaJ.  446,  91  An 
testimony  of  wife  of  decedent  in  action  against  hii 
V.  Bliss,  36  Cal.  612,  where  action  against  adminisi 
Bradford,  43  Cal.  S30,  holding  party,  however,  not  sh< 
grantee;  King  t.  Haney,  46  CaL  682,  13  Am.  Rep 
against  grantee,  holding  error  in  admission  waive< 
motion  to  strike  out  nude  too  latej  Wamsley  t. 
where  action  by  widow  and  children  of  decedent;  I 
Neb.  249,  where  action  against  executor,  and  holdin 
disability  for  interest  not  removed  by  transfer  of  in 
during  pendency  of  suit;  and  in  Crane  v.  Gloster,  13 
ing  rule,  however,  not  to  embrace  surviving  partner 
tinguisbed  in  Ewing  v.  Jones,  130  Ind.  251,  conQnii 
resentatives"  in  deed,  to  heirs  and  descendants.  Cit 
general  subject  to  Bank  v.  Payne,  33  Am.  St.  Eep.  6 
Estoppel  in  Pals. — Doctrine  of  rule  stated  and  disci 
Cited  in  Bowman  v.  Cudworth,  31  Cal.  163,  holding 
no  reliance  or  injury  shown;  and  ruling  similarly  ii 
31  Cal.  439,  440,  for  want  of  injury;  Love  v.  Shark 
to  statements  concerning  title ;  Maine  etc.  Co.  v.  Bos 
90,  holding  instruction  upon  estoppel  erroneous;  Mi 
38  Cal.  316,  99  Am.  Dec.  379,  and  Shoufe  v.  Griffith 
31  Am.  St.  Rep.  014,  where  no  declarations  made  wit 
and  no  reliance  thereon  shown;  Smith  v.  Fenny,  44 
Dean  v.  Parker,  68  Cal.  288),  where  party  not  sh 
ignorant  of  true  facts;  Flege  v.  Garvey,  47  Cal.  377,  v 
and  also  because  no  reliance  shown;  dissenting  o 
Idwrence,  63  Cal.  142,  143,  main  opinion  holdin 
estopped  by  deed  executed  as  if  unmarried;  and  in 
in  Hand  v.  Hand,  68  Cai.  141,  E8  Am.  Rep.  8,  main  op 
case  on  similar  facts ;  Montgomery  v.  Keppel,  76  C 
Rep.  128,  129,  and  Wilkins  v.  McGerke,  86  Ca.  770, 
deceive  and  other  party  had  other  means  of  discover 
T.  Brown,  78  Cal.  262,  holding  instruction  eironeoui 
question  of  intent  to  deceive ;  Watson  v.  Sutro,  88 
deception  nor  intent  to  deceive;  Gjerstandengen  v.  1 
276,  276;  Bloch  v.  Sammous,  37  Or.  604,  and  First 
Ilsley  Bank,  83  Fed.  734,  54  U.  B.  App.  627,  noted  und 
MilUng  Co.,  14  CaL  279;  Murray  v.  Brfgg,  29  Wash,  i 
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it  at  void  Bale  on  execution  of  hie  land,  which 
in  express  wish  of  debtor,  and  debtor  afterward 
r's  agent,  does  not  estop  debtor  or  hie  auccessors 
Ding  purchaaer's  title  where  execution  sale  was 
,  40  Iowa,  643,  on  point  that  ignorance  of  truth 
il,  where  result  of  gross  negligence;  Dohms  t. 
re  equal  knowledge  shown  and  no  reliance  upon 
able,  37  Kan.  668;  Henahaw  v.  Bissell,  IS  Wall, 
wll  T.  Hensbaw,  1  Sawy.  663,  3  Fed.  Caa.  470) ; 
k).,  93  U.  S.  335;  and  in  Farmers'  etc.  Bank  t. 
;  where  no  intent  to  deceive;  Fabian  v.  CoUina, 
njury  or  reliance  alleged  in  complaint;  and  in 
f.  28,  30  Fed.  Cas.  775,  where  no  deception  nor 
liolding  further  such  defense  not  pleadable  in 
listinguished  in  Ions  t.  Harbison,  112  Cal.  271, 
hj  facts.  Cited,  also,  in  Hayes  t.  Livingston, 
.  640,  holding  doctrine  inapplicable  when  applied 
Cited,  also,  in  notes  on  geneial  subject,  to 
ia.  Dec.  410,  as  to  estoppel  by  execution  sale; 

51  Am  Dec.  605;  Chouteau  v.  Goddin,  SO  Am. 
ker,  SI  Ant.  Dec.  1S3;  Goodin  v.  Cincinnati  etc- 
ndaon  v.  FoUett,  09  Am.  Dec.  661,  upon  estoppel 
and;  and,  on  same  point,  to  Bynum  v.  Preston, 
V.  Cobb,  13  Am.  St.  Rep.  748;  Holman  v.  Boyce, 
to  eatoppel  by  admission;  and  to  Union  Bank 
^m.  St.  Kep.  381. 

be  pleaded  with  enough  particularity  to  advisa 
of  defense,  p.  39. 

arker,  148  Cal.  529,  determining  sufficiency  of 
lis  In  action  for  claim  and  delivery  by  husband 
:  Newhall  v.  Hatch,  134  Cal.  273,  on  point  that 
el  in  pais  must  be  pleaded  aa  being  new  mat- 
10  Cal.  842,  holding  evidence  as  to  estoppel  ad- 
9  although  not  specially  pleaded;  Swasey  v. 
Hing  V.  Foote,  0  Mont.  223,  applying  mie  to 
lenses  generally;  McKeen  v.  Naughton,  88  Cal. 
trine  of  estoppel  not  to  extend  to  questions  of 
I,  115  Cal.  887,  088,  holding  answer  sufficient  in 
I,  in  note  on  general  subject   to  Weinatein  v. 

to  Tyler  v.  Hall,  27  Am.  8t.  Rep.  344,  346,  347, 
«■ 
lay  be  w^ved  by  failure  to  object  to  evidence, 

nk,  141  Cal.  611,  holding  objection  so  waived. 
Cal.  232,  holding  objection  waived  by  treating 
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atneadment  Sled  at  tiial  as  BufTicient;  Parlinian  t. 
184,  bolding  further  as  to  neceaeitf  of  pleading  t 
Collina,  3  Mont.  229,  where  in  addition  pleading  w. 
and  in  Alderson  t.  Marshall  7  Mont.  2S7,  where  b| 
troduced  evidence  upon  question  of  estoppeL  Disti 
Brick  Co.  v.  Moore,  76  Cal.  208,  holding  findings  imi 
eponsive  to  issues  although  evidence  as  to  estoppel 

Limitation  as  to  Spanish  Grant.— "Final  conSmu 
18fiG  means  issuance  of  patent,  p.  46. 

Cited  to  same  effect  in  Hills  v.  Sherwood,  33  Cal. 
"final  adjudication"  is  not  made  until  expiration  <: 
Sabichi  v.  Aguilar,  43  Cal.  291,  294,  holding  furthei 
of  1863  to  include  final  determination  of  surrej'  also; 
60  Cal.  621,  holding  plaintiff  not  barred  under  act  o 
Fogle,  S3  CbL  11,  applying  rule  to  patent  issued  to  pr 
and  holding  further  no  adverse  possession  shown  ii 
Bissell  V.  Henshaw,  1  Sawy.  669,  S60,  3  Fed.  Cas.  < 
acts  of  186S  and  1863;  note  to  Schneider  v.  Hutchins 
483,  on  adverse  possession  of  public  lands. 

G«neT«l  Citation.— Cornell  Univeraitf  v.  Parldnson 

26  CaL  46-fiO.    GALLAITD  t.  LEWIS. 

"Specific  Contract  Act"  is  retrospective  and  appliei 
before  its  passage,  p.  48. 

Cited  to  same  effect  in  Otis  v.  Hsseltine,  27  Cal. 
indorsement;  People  v.  Senter,  2B  Cal.  606,  holding  ] 
able  to  estates  of  persona  dying  before  its  enactmen 
Co.,  36  La.  A""  682,  holding  not  retroactive  an  act 
ment  of  property  omitted  from  rolls  for  previous 
Jeffries,  47  Miss.  706,  12  Am.  Rep.  364,  as  to  retro 
generally,  and  holding  void,  act  granting  new  trial  i 
Died  in  Milliken  v.  Sloat,  1  Nev.  680,  holding  similar  Ic 


Administrator  cannot  Speculate  with  estate  fundi 
In  good  faith  and  in  exercise  of  discretion,  p.  66. 

Cited  to  same  effect  in  In  re  Moore,  72  Cal.  342,  dei 
new  hotel  building  and  holding  further  as  to  other  ( 
Bose,  80  Cat.  1T3,  ruling  similarly  as  to  losses  incur 
decedent's  business;  and  In  Balfson  v.  Cannon,  3  Utah 
of  new  building  and  borrowing  of  money  therefor. 
Estate  of  Smith,  118  CaL  407,  allowing  expenses  for  [ 
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ate  of  Fraud,  131  Cal.  672,  noted  under  Estate 
note  to  Fletcher  v.  American  etc.  Co.,  78  Am. 
subject.  Cited,  aUo,  in  Edwards  t.  State,  4T 
usodation  of  counsel  with  district  attorney  is 

Lnthoiize  Admipistrator  to  use  funds  of  estate 

I  surviring  partner  of  intefltate,  p.  66. 
Meyer,  23  Utab,  530,  since  probate  court  cannot 
led  partner,  which  wae  in  posBession  of  survivor 
rm  property,  to  be  sold  by  decedent's  executor, 
such  sals. 


itches  or  CUims  an  tenants  in  common  unless 
srwiae,  p.  76. 
Dnryea  v.  Burt,  28  Cal.  687,  holding  relation- 

of  particular  case;  McConnell  v.  Denver,  35 
I,  denying  power  of  member  of  unincorporated 
by  its  contracts;  Declter  v.  Howell,  42  Cal.  642, 
p  shown  by  facts,  and  consequent  power  to 
'.  Terwilliger,  144  Cal.  460,  holding  presumption 
jme  by   tacts  stated;   Smith  t.  Water  Co.,  16 

possession  of  cotenants  cannot  be  considered 
actual  or  intended  ouster;  Meagher  v.  Harden- 
«  appiopriators  of  water,  and  sustaining  right 
donment  of  ditch  for  mining  purposes,  to  re- 
for  irrigation.  Cited  in  note  to  Skitlmau  v. 
.06,  110,  as  to  mining  partnerships  and  ditch 

Estate,  as  to  power  of  oo-ovners  to  alienate 

tc.  Co.  T.  King.  144  Cat.  464,  applying  rale  in 
r  right;  Hayes  v.  Fine,  01  Cat.  398,  holding  in- 
for  conveyance  of  interest  therein. 

of  tenancy  in  common  can  be  had  at  nsK 
ter  as  to  partnership,  p.  77. 
n  Trainor  *.  Greenough,  145  III.  640,  holding 

agree  as  to  partition  not  condition  precedent 
ote  to  Goldthwaite  v.  Janney,  48  Am,  St.  Rep. 
between  copartnership  and  cotennncy;  note  to 
Lm.  St.  Sep.  431,  on  partnership  dissolution. 
1. — That  at  bar  held  insufficient   (see  syllabus. 
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Cited  in  Farris  t.  Hsyea,  9  Oreg.  M,  on  point  tb 
ftllege  plaintiff's  p 


Putitiou.— DiBBolution  of  teiuuic;  in  common  nuty 
proceedings,  p.  77. 

Cited  in  iTancorieli  t.  Weilenman,  144  C4I.  763, 
partition  decree  as  res  adjudioita. 

Approved  in  Sterling  t.  Sterling,  4S  Or.  200,  eon: 
alleging  that  plaintiff  and  defendant  are  tenants 
sufficient  as  not  alleging  that  plaintiff  is  in  possei 
Territorj,  0  Okla.  347. 

2e  OaL  78-79.    PEOPLE  t.  CHAABS. 

Oral  Instractions  to  Jnry  are  error  without  defend 
if  present  and  not  objecting,  p.  79. 

Cited  to  same  effect  (as  People  v.  Shaw)  in  People 
36,  on  similar  facts;  People  t.  Heraey,  53  Cal.  675, 1 
structions  given  on  return  of  jur?;  and  in  State  v.  '. 
636,  where  refusal  to  give  written  charge  on  seasc 
error;  State  t.  Fisher,  23  Mont.  662,  construing  simil 


26  CaL  79-88.    GALLAND  t.  JACKMAH.    86  Am.  E 

Alteration  in  Deed,  when  material  and  to  interest 
under,  must  be  satisfactorilf  explained,  p.  65. 

Approved  in  Mulkey  v.  Long,  6  Idaho,  217,  party  i 
promissory  note  showing  on  its  face  that  it  has  been 
that  such  alteration  was  made  before  it  came  into  I 
Alabama  etc.  Co.  v.  Thompson,  63  Am.  St.  Rep.  86,  01 

Valuable  Consideiation. — Recital  of,  in  deed  fs  nc 
strangers  thereto,  p.  S6. 

Cited  to  same  effect  in  Lake  v.  Hancock,  38  Fla.  6 
163,  holding  further,  burden  of  proof  under  Recording  . 
quent  purchaser;  and  in  Sillyman  v.  Bang,  36  Iowa,  2 
Rogers  v.  Verlander,  30  W.  Va.  646,  to  same  point 
fraudulent  conveyance;  and  in  Lakin  v.  Sierra  Butt«B 
239,  26  Fed.  Rep.  342,  on  same  point,  as  to  purchaser 
trustee.  Cited,  also,  in  note  to  Anthony  v.  Wheelei 
290,  on  general  subject,  as  to  burden  of  proof;  Byen 
St.  Rep.  216,  on  evidence  of  consideration. 

Declarations  of  Grantor  after  change  of  possessio) 
as  against  grantee,  p.  87. 

Cited  in  note  on  general  subject  to  Williams  v.  E 
8t  Rep.  626;  and  to  Welcome  v.  Mitchell,  20  Am.  St. 
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at  protect  purchasers  with  knowledga 
;h  ignorant  of  temu,  p.  87. 
n  T.  Gordon,  34  CaL  38,  >1  Am.  Dec 
e  good  aA  to  subsequent  purchaser  with 
Mont.  197,  on  point  that  act  does  not 
ditora.  Citd,  also,  in  note  to  Ludlow 
:hat  actual  notice  ■■  equivalent  to  con- 
'ler,  86  Am.  Dec  S2,  defining  bona  fido 
T.  Yule,  86  Am.  Dec.  171,  on  notice 
aser  on  inquir?;  Converse  v.  Blumrich, 
1  Barnard  v.  Duncan,  90  Am.  Dec.  425, 
to  Suttcm  T.  Jervia,  99  Am.  Dec  634, 


:  PBAHC. 

under  enagenaaim  imdtr  Uexlean  law 

101. 

DaL  229,  on  point  that  court  will  not 

f  proceedings  for  confirmation  of  land 

and  in  McLeran  t.  Benton,  73  CaL  342, 

e  to  bar  b7  intruder  of  owner's  title 

Is  fonn  ordinariljr  used,  p.  108. 

:  T.  Olovanari,  43  Cal.  024,  construing 

h  T.  Stewart,  11  Wall.  676,  678,  under 

partiea  done  under  it  are  admissible 

lal.  224,  so  construing  deed  of  right  of 
),  on  point  that  parol  evidence  is  In- 
aeaning  of  deed  when  unambiguous; 
ich.  67,  noted  under  Stanley  v.  Green, 
34  Gal.  627,  admitting  parol  evidence 
H  and  descriptions;  Truett  v.  Adams, 
;nce  as  to  establishment  of  boundary 
Kaj,  94  Cal,  20,  applying  rale  to  con- 
:ound  City  etc.  Co.,  97  Cal.  608,  as  to 
I  V.  Miller,  147  Ind.  214,  as  to  reserva- 
reg.  536,  admitting  evidence  of  inten- 
leription;  Eamm  v.  San  Francisco,  9 
'alee  or  indefinite  description;  Pratt  v. 
!4  Fed.  Rep.  872,  as  to  interests  con- 
krk,  2  Sawy.  626,  22  Fed.  Caa.  1124,  M 
to  real  estate. 


ee  Col.  112-127  Notes  on  California  Report!. 

20  CaX.  112-lIG.    PEOPLE  t.  LOPEZ. 

Nonindonement  of  Witnesses'  Names  on  Indictme 
waived  unless  made  bj  motion  to  set  aside,  p.  114. 

Cited  to  same  effect  in  People  t.  King,  28  CaL  272 
too  late  wben  made  at  trial;  People  v.  Jocelyn,  29  i 
uuoecesaaiy  indorsement  of  name  of  witness  not  eiLami 
jury;  and  in  People  t.  Tbiede,  11  Utab,  276,  on  point  tb. 
furnisb  defendant  with  names  of  its  witnesses.  Cited 
T.  Stacejr,  34  Cal.  303,  on  point  tbat  objection  to 
impaneling  grand  jury  is  waived  by  pleading  to  ind 
State  T.  Anderson,  10  Oreg.  463,  on  point  tbat  omiaiic 
copy  served  on  defendant  it  not  reversible  eiror  when  cai 
or  prejadica. 

25  CkL  110-11».     mnER  T.  SOLANO  C01IHTT. 
SaUtT  of  Public  OfflMi  may  b«  modified  by  legialatu: 

term,  p.  117. 

ated  to  same  efitect  in  Pennfe  t.  Reis,  SO  CaL  26g 
repealing  proTisions  as  to  poliM,  life,  and  health  inaura 

26  C&l.  110-124.    BHBBIC  t.  PBHITIHAIT. 

Patent  to  Land  not  owned  by  patentee  will  be  controU 
benefit  of  real  owners,  p.  124. 

Cited  to  same  effect  in  Salmon  v.  Symonds,  30  Cal.  3 
isaued  to  wrong  person;  and  in  Wilson  y.  Castro,  31  0 
not«  to  Stark  v.  Uather,  12  Am.  Dec.  667),  where  issi 
takenly  believing  himself  heir  of  original  grantee. 

Ejectment  for  Mexican  Grant  must  be  brought  by  eoni 
a  constructive  trustee  for  others,  p.  124. 

ated  in  EstaU  of  Fair,  132  Cal.  B36,  84  Am.  St.  Rep. 
Estrada  t.  Murphy,  19  Cal.  249;  O'Connell  v.  Doughei 
(but  see  dissenting  ojnnion  464),  where  confirmee  wa 
with  will  annexed;  Hartley  v.  Brown,  46  Cal.  204  (rei 
467),  where  suit  between  confirmees  (children  of  grantee 
at  sale  by  bis  administrator,  no  valid  equitable  defense 
In  Bouldin  *.  Phelps,  12  Sawy.  316,  30  Fed.  Rep.  562,  whei 
ant  under  grantee  against  patentee  even  if  patent  fi 
tained. 

26  CaL  124-127.    WATSON  T.  DOWLIHO. 

Judgment  in  Ejectment  binds  only  parties  and  their  pi 

rated  to  same  efTect  in  Le  Roy  v.  Rogers,  30  Cal  234,  i 

holding  person  not  bound;   Calderwood  *.  Pyser,  31   O 

remoTal  of  tenant  imder  writ  of  resUtutlon  improper,  i 
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Utnre  to  order  comt  to  giant  new  trials  in  lil 
Bticknotb,  7  Nev.  229,  aa  to  act  whose  effect  wa 
Calkins  t.  State,  21  Wis.  603,  as  to  act  allowinj 
against  state ;  and  State  v.  Dexter,  10  R.  L  347,  as  t 
to  be  taken  against  state,  although  beyond  legal  1 
note  to  Bank  t.  Cooper,  24  Am.  Dec.  642,  on  genera 

26  Cal.  141-I4S.     LOW  v.  ALLZN. 

Suit  on  Uoitgage  barred  as  to  resident  mortgagi 
because  of  comortgagar's  absence  from  state,  p.  144 

Cited  in  Brandenstein  y.  Johnaou,  140  Cal.  32,  : 
Morris,  18  Cal.  490;  De  Voe  V.  Bundle,  33  Wash.  ( 
has  run  against  a  mortgage,  it  cannot  be  r«viewed 
gagor  as  against  subsequent  judgment  lien,  and  u 
tested  by  judgment  creditor  he  should  be  awarded  ] 
Bales,  20  Wash.  409,  partial  payment  by  mortgaj 
debtedness  does  not  extend  limitations  as  agains 
of  mortgagor  who  has  bought  mortgaged  premisei 
George  V.  Butler,  26  Wash.  463,  absence  of  mortgs 
not  suspend  limitations  as  to  mortgage  when  he 
his  interest  in  premises  to  subsequent  resident  grs 
in  l4>w  T.  Spence,  6  Idaho,  263,  where  action  for  del 
tations,  lien  is  also  barred,  and  whatever  prevents 
upon  one  will  prevent  it  upon  both;  Lent  v.  Shear, 
further,  no  waiver  of  statute  by  fiaud;  Barber  v.  3 
on  point  that  comortgagor  (husband)  cannot  by  his 
or  extend  bar;  and  in  Wood  v.  Goodfellow,  43  Cal. 
as  to  effect  of  mortgagor's  act  on  subsequent  encui 
Carrillo,  42  Cal.  603,  on  point  that  failure  to  pre 
against  maker's  estate  does  not  release  mortgage  , 
secure  it;  Jordan  v.  Sayre,  24  Fla.  7,  on  point  that 
bar  mortgage  when  letter's  period  of  limitation  ie 
v.  Sibert,  18  Kan.  110,  28  Am.  Rep.  7S0,  on  point  t1 
gagOT  after  bar,  by  mortgagor's  part  payment, 
grantee  or  subsequent  encumbrancers  before  the  rei 
Boyd,  18  Neb.  449,  on  point  that  grantee  from  hom 
plead  exemption  from  debts  at  issuance  of  pate 
Goldfrank  v.  Young,  64  Tex.  433,  on  point  that  bar 
ga.ge  also ;  and  in  note  to  McCarthy  v.  White,  82  Am. 
of  subsequent  mortgagee  to  assert  bar. 

26  Cal.  I49-1S6.    RICKBTSOH  t.  HICHABDSOIT. 

Service  by  Publication  must  follow  statutnr^  r« 
p.  162. 

Cited  to  same  effect,  holding  service  void,  in  Mel 
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as  published  was  not  tbat  issued,  and  holding, 
I  after  supplemental  complaint;  In  re  Trace?, 
Jordan  t.  Giblin,  12  Cal.  100;  Columbua  Screw 
18  Cal.  446,  holding  afSdavit  insufficient;  Park 
Iding  judgment  on  such  service  void  under  local 
18  Wall.  369  (and  see  S.  C.  3  Saw?.  120,  122, 
«d  in  note  to  Hahn  v.  Kelly,  B4  Am.  Dec.  789, 
Bufficiencj  of  judgment -roll  in  case  of  such 
arrimore,  4  Saw?.  045,  2  Abb.  U.  8.  660,  10  Fed. 
for  order  and  affidavit  of  publication  were  held 

PnblicatlOD  is  insufficient  when  merely  using 
3. 

olding  service  void,  Braly  v.  Seaman,  30  CaL 
ster,  13  Mont.  168,  40  Am.  St.  Hep.  436,  when 
as  to  residence  of  defendant;  Forbes  t.  Hyde, 
aer  v.  KfoMaster,  supra;  in  Ervin  t.  Milne,  17 
'.  Fennoyer,  3  Sawy.  290,  17  Fed.  Cks.  1287); 
i  Cal.  433,  436;  Beckett  T.  Cuenin,  16  Colo.  285, 
mer  v.  McMaster,  8  Mont.  193;  13  Mont.  188; 

in  Little  v,  Currie,  S  Nev.  02,  where  affidavit 
•nt  of  cause  of  action;  Bank  v,  Goodsel!,  137 
.  sufficient  (but  see  page  428);  Hue  v.  Quinn, 
Lffidavit;  Neff  v.  Pennoyer,  3  Sawy.  290,  204, 
nt;  Romig  v.  Gillett,  187  U.  S.  116,  grantee  of 
ale  cannot,  because  of  insufficiency  of  affidavit 
n,  be  diapoHsessed  or  judgment  set  aside  in 
claiming  under  mortgagor  by  deed  subsequent 
BS  unpaid;  Coughran  v.  Markley,  15  8.  Dak, 
of  affidavit  for  publication  of  aunimona;  dis- 
rvet  T.  Dolan,  7  Wash.  369,  as  to  residence  of 
holding  affidavit  sufficient  although  following 

in  McDonald  v.  Cooper,  13  Bawy.  SO,  32  Fed. 
in  ascertaining  residence,  but  holding  affidavit 

holding  affidavit  sufficient,  in  Legard  v.  Cali- 
13,  814,  as  to  such  diligence;  and  in  Ervin  v, 
ing  use  of  statutory  language  sufficient  under 

reversed  od  appeal  as  to  all  defendants  where 
'  the  defendant  appealing,  p.  154. 

Smith  V.  Bgner,  28  Ark.  478,  as  to  service  of 
fendant;  Wood  v.  OIney,  7  Nev.  116,  reversing 
imurrer,  as  to  one  defendant  only;   Cited  in 

Neb.  479,  affirming  judgment  as  to  one  appel- 
fer.  373,  granting  new  trial  only  as  to  property 
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JBBueB  in  djvorce  Huit.  Cited,  also,  in  Nelson  v.  Munch,  28  Minn.  3!0, 
sustaining  power  to  consider  joint  appeal  although  error  not  comioon  la 
All  appellants. 

26  Cal.  lBfl-I5T.    KERNS  t.  GRAVES. 

Time  for  iHUing  Execution  on  justice's  judgment  begins  to  run  from 
entr;  and  not  from  filing  transcript  thereof  in  superior  court,  p.  156. 

Cited  to  same  effect  in  McMann  v.  Superior  Court,  74  Cal.  107,  on  pcrint 
that  time  for  execution  for  costs  on  appeal  runs  from  entry  of  judgmnit 
in  docket  of  lower  court;  Pbelps  t.  McCoUam,  10  N.  Dak.  233,  on  point 
that  filing  of  transcript  does  not  make  the  judgment  one  of  the  superior 
court  as  to  presumption  of  regularity.  Distinguished  in  Willianu  t. 
Rice,  6  S.  Dak.  16,  under  local  statute,  holding  judgment  enforoeahle 
after  docketing  for  such  period  as  if  originally   rendered  in  supwiac 

26  Cal.  161-20S.    BOULAUD  t.  HILDBETH. 

Act  Allowing  Soldiers  to  vote  Irrespective  of  1^^  raddenea  is  n- 
constitutional,  p.  177. 

Cited  to  same  effect  in  Day  v.  Jones,  31  Cal.  203,  construing  similsl 
act  (SUts.  1864,  p.  434). 

Statute  should  be  construed  as  constitutional  nnleas  clearly  and  mani- 
featly  otherwise,  p.  183. 

Cited  to  same  effect,  holding  acts  constitutional,  in  People  v.  Sassc- 
vich,  29  C»l.  482,  as  to  act  creating  new  judicial  districts;  Ex  parts 
Shrader,  33  Cal.  281  (cited  in  Ex  parte  Casinello,  62  Cat.  641),  as  to  set 
authorising  supervisors  to  regulate  erection  of  slaughterhouses,  etc; 
Brooks  T.  Hyde,  37  Cal.  376,  as  to  act  relating  to  limitations  for  recovery 
of  land  in  San  Francisco;  8.  A.  V.  etc.  Co.  v.  Stockton,  41  Cal.  162,  m  to 
act  empowering  city  to  issue  railway  aid  bonds;  University  v.  Bernard, 
67  Cal.  SIS,  as  to  act  providing  for  funding  county  indebtedness;  Cited 
in  dissenting  opinion  in  Tucker  v.  Bamum,  144  Cal.  271,  discussing  pro- 
visions of  County  Government  Act;  In  re  Application  of  Bank  of  Com- 
merce, 163  Ind.  463,  on  point  that  legislature  may  do  anything  not  for- 
bidden expressly  or  by  clear  implication;  and  in  S.  P.  etc.  Co.  t.  Orton, 
6  Sawy.  186,  32  Fed.  Rep.  472,  as  to  act  authorising  railroad  to  change 
line  of  road;  and  holding  act  nnconstitutlonal  in  People  v. 
Parks,  S8  Cal.  035,  as  to  act  to  promote  drainage.  Cited,  also,  in  note 
on  general  subject  to  Lane  v.  Dorman,  30  Am.  Dec.  661 ;  and  to  Santo 
T.  State,  03  Am.  Dec  619. 

Hiscondnct  of  Election  Officers  cannot  defeat  effect  of  votes  l^aSy 
cast,  p.  214. 

Approved  in  Davis  v.  Grunig,  143  CbL  340,  as  to  failure  to  transmit 
tally  lists;  note  to  Pupls  v.  Bates,  88  Am.  Dw.  761,  npon  geneial 
subject. 
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eral  Laws"  luclude  those  which  affect  an  entire  claaa  of  persona 

g»,  though  lees  than  all,  p.  2S6. 

.  to  same  effect  in  dissenting  opinion  in  Appeal  of  N.  B.  etc 
Cal.  527,  main  opinion  holding  Kearn;  Street  Widening  Act 
18H,  p.  347]   eoQStitutionai;   Corwin  v.  Ward,  36  Cal.   IW,  » 

X.  94,  holding  constitutional  act  allowing  percentage  as  coats  in 
in  city  and  county  of  San  Francisco;   Brooks  v.  Hyde,  37  Cal. 

ling  similarly  aa  to  Limitation  Act  for  recovery  of  land  therelnj 

te  Smith,  38  Cal.  71Q,  ruling  similarly  as  to  ordinance  prohibiting 

e  of  women  in  saloons  after  midnighti  Sasaer  t.  Martin,  101  Ga. 

ted  under  Smith  t.  Judge,  17  Cal.  6M. 

263-272.     SI.  JOHN  v.  KIDD. 
ption  to  Charge  of  Court  should  be  taken  in  time  to  allow  modi- 

if  necesaary,  p.  267. 
,  to  same  effect  in  Sill  t.  Reese,  47  CaL  348,  on  point  that  such 
ana  should  be  specific;  and  on  same  point  in  Disou  v.  Allen,  09 
];  dissenting  opinion  in  Valerius  y.  Richards,  67  Minn.  448,  main 

denying  new  trial  for  errors  at  law  when  not  excepted  to  at 

idmiy  Svideace  ia  Snfflcient,  if  not  objected  to  as  being  secondary, 

to  same  effect  in  Wright  t.  Roseberry,  61  Cat.  91,  aa  to  parol 

itnie  of  Hining  Claim  arises  from  failure  to  comply  with  pre- 
rules  for  holding  it,  p.  271. 

to  aame  effect  in  King  t.  Edwarda,  1  Mont.  241,  holding  claim 
d  through  failure  to  do  prescribed  work,  although  rulea  did  not 
ly  declare  auch  penalty, 
donment  of  Mining  Claim  ia  qnestlon  of  intention,  p,  271. 

to  aame  effect  in  Wood  v.  Etiwanda,  147  Cal.  234,  applying  rule 
udonment   of   water   right   secured  by   appropriation;    Davis   t. 

30  Oal.  636,  as  to  abandonment  of  land;  Bell  v.  Bedrock  et«. 
CkL  £1S,  admitting  evidence  explanatory  of  intention  in  leaving 
Moon  T.  Rollina,  38  Cal.  338,  96  Am.  Dec  183;  and  in  Mitchell  t. 

21  W.  Va.  286,  holding  no  intention  to  abandon  proven  by  mere 
■  for  long  period;  Utt  v.  Frey,  lOS  Cal.  397,  aa  to  water  right, 

no  abandonment  shown  by  facts;  Oreamuno  v.  Uncle  Bam  etc. 
(ev.  216,  sustaining  various  instructions;  I^kin  t.  Sierra  Buttes 
,  11  Sawy.  240,  25  Fed.  Rep.  343,  holding  abandonment  of  mining 
tot  ahown  by  facts;  and  in  Hewitt  v.  Story,  64  Fed.  Rep.  B27, 
aliter  as  by  facts;  and  Valcalda  ▼.  Silver  Peak  Mines,  86  Fed. 
I,  ruling  similarly  as  to  mill  site  locations;  and  in  Hewitt  v. 
64  Fed.  Rep.  627,  ruling  aliter  aa  to  abandonment  of  water  right. 
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ated,  also,  in  note  to  Wynutn  y.  Bvlbuit,  40  Am.  Dec  Ui, 
eral  Bubject. 

26  CbL  272-278.    ELLIS  Y.  JEANS.     S.  C.  T  CaL  400;  10  Cel 

New  Tiul  will  not  be  ordered  on  appeal  where  aridence  i 
p.  276. 

Cited  to  tame  effect  in  Appeal  of  Fiper,  32  CaL  S37,  ref 
aside  report  of  commiMionen  in  street  widening  proceed 
T.  Pacific  etc  Co.,  30  CaL  37,  ruling  similarlj  aa  to  finding. 

Joint  Judgment  in  Ejectment  may  be  rendered  when  o 
queeted  to  diatinguiBh  aa  to  separate  claime  of  defendants,  ; 

Cited  to  same  effect  in  Andrew*  t.  Carlisle,  20  Colo.  372,  « 
auta  filed  separate  answers  in  snits  afterward  consolidated, 
demand  separate  trials.  Cited,  also,  in  note  to  WilUtna  T. 
Am.  Dec.  699,  on  general  subject. 

26  CaL  279-ZS6.  ELLSASSAS  t.  HDNTEK. 
Motion  for  Hew  Trial  will  be  denied  when  notice  filed  too 
Cited  to  same  effect  in  Cooney  t.  Furlong,  66  Cal  622,  wb 
notice  filed  after  time  bad  elapsed,  no  statement  having  t>e 
suant  to  first;  Sullivan  v.  St.  Helena,  10  Mont.  140,  wh< 
notice  filed  too  late,  specif flng  additional  grounds;  and 
Upton,  3  Wyo.  45,  holding  erroneous  an  ex  parte  order  to 
for  filing  notice.  Diatinguisbed  in  Bates  r.  Gage,  4B  CaL 
time  for  motion  in  equity  case,  where  verdict  tendered  on  i] 
to  run  from  judgment  of  court. 

26  Cal.  2S6-238.    DAHNEBROGS  G.  H.  CO.  t.  ALLHENT. 

De  Facto  Coiporation. — Question  of  incorporation  canw 
collaterally,  p.  288. 

Cited  to  same  effect  in  People  v.  Prank,  28  Cal.  619,  hold 
of  de  facto  existence  sufficient  on  trial  for  forging  draft  on 
Oroville  etc.  Co.  v.  Plumai  Co.,  37  Cat.  361,  and  Bakersfiel 
Chester,  56  CaL  101,  on  point  that  aubstantial  compliance  ' 
sufficient  for  de  jure  existence  against  collateral  attack  wh< 
acts  in  good  faitb ;  Pacific  Bank  v.  De  Ro,  37  CaL  641,  wh 
raised  as  to  power  of  legislature  to  change  corporate  nam 
act;  and  in  Society  v.  Cleveland,  43  Ohio  St.  496,  holding  f 
retroactive  effect  of  judgment  of  ouster.  Cited,  also,  in  not* 
T.  Mclntire,  19  Am.  Dec.  67,  on  general  subjecL 

26  CaL  28S-293.     MORRILL  t.  MORRILL. 

Pleading. — Denial  of  conjunctive  allegation  In  same  t«n 
put  in  lasue  all  facts  so  pleaded,  p.  292, 
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e  effect  in  LAndera  v.  Bolton,  26  Cal.  418,  aa  to  replicatian 
'ance  for  consideration;  and  in  Randolph  t.  Harris,  28  CaL 
e.  142,  as  to  aasignment  for  valuable  consideration;  and  in 
IS  Cal.  290,  as  to  ownenhip  of  rattle  ot  certain  valu*. 

.     STODDAKS  T.  TSKADWELL.     S.  C.  29  Cal.  281. 
Wbole  Complaint  will  be  oTermled  when  part  of  com* 
p.  302. 

i«  effect  in  diaaenting  opinion  in  Clark  t.  Snilth,  60  CaL 
ion  aUHtaining  demurrer  to  complaint  on  undertaking  for 
tion,  baaed  on  atatutorf  limitations,  when  suit  later  than 
•r  affirmance;  and  in  Stafford  v.  Western  Union  etc.  Co., 
tiere  some  counts  were  good  on  demurrer. 
B  Contract  may  allege  it  according  to  legal  effect  or  In 
302. 

e  effect  in  Love  v.  Sierra  Nevada  etc.  Co.,  32  Cal.  649,  91 

holding  further  allegations  as  to   its  effect  surplusage 

ent  with  contract  aa  set  out  in  full;  Hallock  v.  Jaudin, 

Iding  allegation  as  to  firm  indebtedness  aided  by  note  In- 

ilaint;  Joseph  v.  Bolt,  37  Cal.  2G3,  holding  further  as  to 

upplementing  contract  by  proper  allegations  when  set  out 

■k  V.  Brooks,  36  Cal.  603,  holding  contract  so  aet  out  to  be 

ig  and  not  merely  evidence;  Lambert  v.  Haskell,  60  Cal. 

itract  annexed  to  complaint;   concurring  opinion  in  Hi' 

!.  T.  Thornton,   127   Cal.  ST7,  discusaing  ruling  on  prior 

.  481.    See  Stow  v.  Schiefferly,  120  Cal.  612,  as  to  repug- 

exhibit  and  allegations;  and  in  Quirk  v.  Clark,  7  Mont. 

lint,  holding  further  objection  waived  by  failure  to  demur 

ose  T.  Pacific  etc.  Co.,  Afl   Fed.  Rep.  254,  distinguishing 

*■"-  V.  Soto,  82  Cal.  657,  where  contract  and  its  modiflca- 

Jng  to  legal  effect;   and  in  Santo  t.  Maynard,  57 

',  rule  to  pleading  servant's  «ct  as  act  of  master, 

Feet.    Case  is  cited,  also,  in  8aa  Francisco  v.  Certain 

.  518,  on  point  that  appeal  from  conaent  order  will 

>K>babIy  by  mistake  for  Treadwell  v.  Well,  4  Cal. 

g  Connteiclaim  cannot  be  ahown  unlesa  so  pleaded, 

UcKyrlng  v.  Bull,  69  Am.  Dec.  706,  as  to  special 
and  to  Woodruff  t.  Garner,  89  Am.  Dec.  492,  on 

t  need  not  set  up  counterclaim. 

Profits  are   element  of  damage  when  natural  and   first 
alleged,  p.  307. 
e  effect  in  Shoemaker  v.  Acker,  116  Cal.  245,  as  to  pros- 
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pective  proflta  from  fruit  crop.  Cited,  also,  in  note  to  Mattenon  t. 
Mayor,  42  Am.  Dec.  49,  on  damages  far  breach  of  executory  contract!. 

CouQterclaim,  if  existing  at  commencemeot  of  action,  is  allovabit 
even  if  for  unliquidated  damages,  p.  309. 

Cited  to  same  effect  in  Lyon  v.  Petty,  06  Cal.  326,  denying  right  te 
couaterclaim  because  barred  at  commencement  of  action.  Cited,  aim, 
in  note  on  general  subject  to  Van  Epps  v.  Hairison,  40  Am.  Dec,  J2I, 
as  to  unliquidated  damages,  and  p.  333,  as  to  reooupment  in  actions  for 
work  and  labor. 

es  Cal.  309-316.    DEPUT  t.  WILLIAMS. 

Failure  to  Perfonn  Beqniied  Woik  on  mining  claim  eonititntei 
abandonment  and  subjects  it  to  reappropriation,  p.  313. 

Cited  to  same  effect  in  Kramer  t.  Settle,  1  Idaho,  492,  construing  local 
act.  Cited,  also,  in  note  to  Wyman  t.  Hurlburt,  40  Am.  Dec.  466,  oi 
abandonment  of  mining  claims. 

Complaint  of  Ejectment  need  not  allege  eTidence  as  to  hoir  defenl- 
ants  obtained  possession,  p.  314. 

Cited  to  same  effect  in  Reed  v.  Calderwood,  32  Cal.  110,  as  to  plug- 
tiff's  Bcquiring  of  possession,  in  action  to  quiet  title;  McCarthy  t. 
Brown,  113  Cal.  20,  holding  Bndings  in  ejectment,  as  to  right  of  poaset- 
sion,  sufficient;  and  in  Scorpion  etc.  Co.  t.  Marsano,  10  Nev,  378,  on  point 
that  question  of  means  of  plaintiff's  acquiring  possession  is  immaterial 
in  action  to  quiet  title. 

Evidence  may  be  Rejected  aa  iireleTant  where  no  offer  to  show  mb- 
nection  Is  made,  p.  316. 

Cited  to  same  effect  in  Wicks  t.  Smith,  18  Kan.  G16,  holding,  howetv, 
rejection  erroneous  when  testimony  prima  facie  relevant  and  pertinent 

26  Cal.  316-328.     GODCHAUZ  t.  MULFORD.    85  Am.  Dec.  ITS. 
Hotice  of  Motion  for  new  trial  may  be  shown  to  have  been  gives,  by 

stipulation  to  statement,  p.  319. 

Cited  to  same  effect  in  Randall  t.  Duff,  79  Cal.  123,  where  inferred 
from  terms  of  order  denying  motion;  Harrigan  v.  Lyncb,  21  Mont  42, 
holding  notice  waivered  by  presentation  of  amendments  of  statement. 

Fraudulent  Conveyance. — "Actual  and  continued  change  of  possession* 
defined  and  explained,  p.  322. 

Cited  in  Geo.-E*  v.  Pierce,  123  Cal.  177,  noted  under  SteTens  v.  Irwin, 
16  Cal.  503;  Harkness  v.  Smith,  2  Idaho,  955.  holding  sale  fraudulnit 
under  fncts  stated;  Harkness  t.  Smith,  3  Idaho,  224,  when  roerrhsnt 
sold  stock  to  one  of  creditors,  who  held  chattel  mortgope  on  stock  m 
i-criirity  and  sale  made  twenty -five  miles  from  store,  and  no  invcnlfrr 
or  examination  of  stock  made,  and  merchant  continued  to  conduct  basi- 
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Cited  to  ume  effect  in  Kondell  v.  Faj,  32 
pAtent;  Taylor  v.  Underhill,  40  CaL  473,  on  poi 
"swamp  and  overflowed";  Kimball  t.  MacPhe) 
that  sand  beach  on  ocean  ahore  between  higb 
not  saUble  under  Stata.  1807-88,  p.  614;  U] 
268,  259,  ruling  similarlj  as  to  said  act,  but 
StaU.  1871-72,  p.  567;  Wright  v.  Sejmour,  6S  C 
land  does  not  pass  under  United  Btatea  patem 
I7  appears;  and  in  Elliott  v.  Stewart,  16  Oreg. 
and  holding  those  in  suit  not  included  in  term. 

"Swamp  and  Orerflovcd  Land,"  under  Arh 
marsh  land,"  p.  366. 

Cited  to  same  effect  in  Eondell  t.  Fay,  32 
patent;  in  Tubbe  t.  Wilhoit,  73  Cal.  87,  on  poi 
elude  lands  subject  to  periodical  overflow,  but 

State  Patent  to  luid  bounded  by  sea,  et< 
mark,  p.  356. 

Cited  to  same  effect  in  Heckman  t.  Swett,  W 
ent  to  swamp   land. 

Injunction. — Ovner  of  land  (the  state)  ma 
phalt  deposits  thereon,  p.  380. 

Cited  to  same  effect  in  More  t.  Massini,  3S 
•rds  T.  Dower,  64  Cal.  64,  as  to  threatened  trei 
insolvency  of  defendant  not  alleged. 

Parties  in  Equity  should  include  all  pars- 
matter,  p.  380. 

Cited  in  Daly  t.  Ruddell,  137  Cal.  674,  susta 
in  action  affecting  water  rights;  Wilson  v.  Casi 
misjoiuder  of  defendants  in  action  to  declare 
trust;  Baines  v.  West  Coast  etc.  Co.,  104  Cal 
plaintiffs  in  creditors'  bill;  in  Fairbanks  v.  S 
Cal.  583,  as  to  joinder  as  plaintiffs  of  owner 
negligently  setting  fire  to  property.  Cited,  alsi 
flfi  Mich.  161,  defining  multifariousness  and  bo 
on  own  facts  as  to  sufficiency  of  pleading  in  tbi 

Demnrrer  to  entire  bill  will  be  overruled  wl 
p.  361. 

Cited  in  Jones  t.  Ivereon,  131  CaL  104,  fa 
murreT  as  to  parte  of  complaint  when  specifi 
Conheim,  38  Cal.  234,  90  Am.  Dec.  364,  on  p 
plaint  is  not  subject  to  demurrer,  and  in  Eva 
Dak.  136,  on  point  that  joint  demurrer  wilt  be 
is  good  as  to  any  of  defendants  joining  in  it. 
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;  T.  SHEAS. 

reclomire  ia  not  extended  aa  to  aubeequent  i 

lent  by  mortgagor,  p.  360. 

in  Barber  t.  Babel,  36  Cal.  20  (cited  in  Jei 

)8),  ae  to  execution  of  new  note  by  buaband 

»d>  Sichel  T.  Carrillo,  42  Cal.  603,  aa  to  ft 

at  huaband'fl  estate  on  note  to  aecure  which 

arate  property;  Wood  v.  Goodfellow,  43  Cal 

of  mortgagor  on  aubaequent  holders  or  ei 
ik,  68  CaL  161,  on  point  that  aubsequent  grai 
recloaure  auit  until  barred,  may  plead  atatu 
;  Schmucker  v.  Sibert,  18  Kan.  110,  26  Am. 
antee  of  part  payment  by  mortgagor  after 
.  C.  39,  as  to  effect  on  aubaequent  mortgag 
at  to  plead  statut«;  Caaon  v.  Chambers,  62 
tgagor  renewed  mortgage  by  new  note  aftei 
in  Gruner  t.  Weston,  66  Tei.  217,  applying 
te  of  loss  or  eztinguisbment  of  Judgment 
i  Wash.  49S,  partial  payment  by  mortgagi 
t  extend  limitationa  as  against  judgment  en 

bought  in  mortgaged  premiaea  under  execv 
ish.  463,  absence  of  mortgagor  from  atate  wi 
here  he  baa  parted  with  interest  in  premiE 
-antee.  Distinguished  in  Ward  v.  Watermi 
:ion  of  mistake  to  be  personal  under  facts  s 
McCarthy  v.  White,  82  Am.  Dec.  767,  as  to 
ee  to  assert  bar. 

Hort£aEe  is  barred  as  to  subsequent  mortj 
maturity,  p.  301). 
in  Stter  t.  Jewett,  33  Cal.  07,  as  to  bar  of  gi 


passage  of  repugnant  act  on   same  aubj« 

in  In  re  Mitchell,  120  Cal.  387,  holding,  hoi 

ion  of  Dittrict  Court  extends  to  Issoance  of 
3. 

in  Carioga  t.  Dryden,  30  Cal.  246,  as  to  ma 
;  involved }  Courtwrigbt  t.  Bear  River  etc.  ( 
d  in  Robinson  v.  Fair,  128  U.  S.  63),  on  poin 
idiction  extends  to  actions  to  abate  nuii 
Cal.  90,  discussing  appellate  jnriadiction 
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prerae  court  ia  conteated  election  c^eae;  State  t.  McCullough,  3  Kct. 
216,  as  to  Juriadtction  of  supreme  court  to  issue  mandamus  in  exerciM 
of  original  jurisdiction;  dissenting  opinion  in  Rosenbaum  v.  Bauer,  12Q 
U.  S.  462,  main  opinion  denying  power  of  United  States  circuit  court  to 
issue  mandamus  except  as  ancillary  relief;  and  in  Robinson  t.  Fair,  12S 
U.  S.  60,  81,  affirming  jurisdiction  of  probate  courts  in  partitian  suit 
among  heirs  after  distribution  of  estate.  Cited,  also,  in  note  to  Conant 
V.  Conant,  70  Am.  Dec.  T24,  on  jurisdiction  of  supreme  court. 

26  Cal.  387-393.    WALLACE  t.  MOODY. 

Recording  Act  of  i860,  page  3CT,  effected  constructive  notice  of  all 
deeds  then  recorded,  whether  properly  «o  or  not,  p.  391. 

Cited  in  McMinn  v.  O'Connor,  27  Cal.  24fi,  holding  certiSed  cop;  ol 
aucb  record  admissible  in  evidence  without  accounting  for  loss  of  orig- 
inal; and  in  note  to  Ludlow  t.  Gill,  1  Am.  Dec  696,  aa  to  effect  of  n- 
cording  acts  generally. 

26  CaL  393-420.    LANDERS  t.  BOLTON.   S.  C.  27  Cat.  104. 

Certificate  of  Acknowledgment  is  prima  facie  correct  but  may  be  n- 
bntted,  p.  406. 

ated  in  Albany  etc.  Bank  v.  McCarty,  149  N.  Y.  80.  as  to  nature  d 
proof  necessary  to  rebut.  Distinguished  in  Hitz  T.  Jenke,  123  U.  S.  301, 
holding  married  woman's  acknowledgment  conclusive  except  for  fnod, 
under  local  practice;  and  cited  in  Homeopathic  etc.  Co.  t.  Harshall, 
32  N.  J.  Eq.  110,  to  same  effect,  when  in  favor  of  bona  fide  purchawr 
for  value. 

Certified  Copy  of  Recorded  Deed  is  admissible  under  Act  of  180% 
though  not  entitled  to  record,  p.  407. 

Cited  to  same  effect  in  McMinn  v.  O'Connor,  27  Cal.  246  (cited  in 
McMinnn  v.  Whelan,  27  Cal.  310),  as  to  deed  acknowledged  before  con- 
sular agent;  Farmers'  Exchange  Bank  v.  Purdy,  130  Cal,  457,  on  pinnt 
that  mortgage  is  valid  between  parties  without  acknowledgment. 

Harried  Woman's  Deed  is  void  when  not  acknowledged  in  statutoiy 
form,  p.  408. 

Cited  to  same  effect  in  dissenting  opinion  in  Reis  v.  Lawrence,  63  CaL 
139,  main  opinion  holding  her  estopped  by  facts  as  to  deed  executed  U 
feme  sole;  and  in  Wambole  v.  Foote,  2  Dak.  Ter.  23,  holding  facts  nec- 
essary to  be  stated  in  certificate.  Cited,  also,  in  note  to  Livingston  t. 
Kettelle,  41  Am.  Dec.  179,  1S3,  as  to  married  woman's  acknowledgments; 
Stillwell  V.  Adams,  29  Ark.  363,  where  certificate  did  not  recite  priry 
examination. 

Handwriting  of  SnbKiibing  Witness  need  not  be  proved  when  he  is 
-  beyond  jurisdiction  of  court,  except  when  attestation  ia  required  by  law, 
p.  406. 


Note*  on  OkUfomU  B«t>artB.  20  CkL  393-120 

in  BoU  on  general  aubject  to  Vklentine  v.  Pip«r,  S3  Am.  Dae. 

irata  are  "iotroduced  in  evidence"  when  offered  and  not  object- 

414. 

to  same  effect  in  Wright  t.  Roseberrf,  81  Cal.  93,  holding  pa- 
roduced,  under  facta. 

.  of  CoojunctiTe  Allegation  is  insufBdent  nnleaa  each  element 
I7  denied,  p.  417. 

to  same  effect  in  More  t.  Del  Valle,  28  Cal.  172,  aa  to  answer 
lie  entry  suit,  Fiah  t.  Redington,  31  Cal.  194,  where  complaint 
tlied;  Dali  v.  Good,  38  Cal.  290,  as  to  posaeasiou  of  property  of 
alue;  ScoTill  t.  Barney,  4  Oreg.  290,  aa  to  allegations  of  mental 
:  Rock  S.  etc.  Co.  v.  S.  L.  etc.  Assn.,  7  Utah,  162,  holding  denial 
mt  as  being  a  negative  pregnant. 

ency  of  Replication  to  deny  allegations  of  answer,  p.  417. 
ved  in  Davenport  v.  Doae,  40  Or.  339,  where  answer  denied  al- 
I  of  complaint  "except  aa  hereinafter  alleged,"  and  etated  that 

waa  employed  to  ship  grain,  conceded  that  certain  aum  due 
ommiaaion  and  aet  up  counterclaim,  it  waa  error  to  nonsuit. 
ng  Must  be  Construed  moat  atrongty  againat  pleader,  p.  416. 
in  Thompaon  v.  Lynch,  29  Cal.  191,  aa  to  allegations  of  execu- 
leeds;  diaaenting  opinion  in  Burke  v.  McDonald,  2  Idaho,  319,  as 
itiona  of  poBaession. 

iing  Act. — "Bona  flde  purchaser"  does  not  include  one  having 
tive  notice  of  prior  conveyance  from  possession,  p.  419. 
to  same  effect  in  Bell  v.  Pleaaant,  145  Cal.  413,  in  action  to  can- 
a,  when  plaintiff  asserts  title  under  prior  unrecorded  deed,  and 
at  cbima  under  recorded  deeds  resting  on  subsequent  recorded 
im  plaintiff's  grantor,  under  grantee  took  not  title  as  such,  bur- 
3n  defendant  to  show  he  waa  bona  lide  purchaser;   Lawton  v. 

34  CaL  38,  91  Am.  Dec.  672,  aa  to  fraudulent  conveyance;  Pell 
roy,  3C  Cal.  272,  as  to  notice  by  adverse  possession,  aa  relating 
)r's  lien;  Randall  v.  Duff,  79  Cal.  127,  as  to  purchase  under  fore- 
decree  where  title  deraigned  through  agent's  invalid  sale;  and 
V.  Shillock,  4  Dak,  Ter.  196,  as  to  extent  of  holding  when  entry 
nder  color  of  title.  Cited,  also,  in  note  Hunter  v.  Watson,  73 
c.  649,  on  poBseaaion  as  notice  of  title;  Anthony  v.  Wheeler,  IT 

Rep.  290,  defining  bona  ffde  purchaser;  and  in  Sillyman  v.  King, 
.,  214,  SIS,  on  aame  point  aa  to  priority  under  recording  act. 
ssion  of  Tenant  is  notice  of  his  landlord's  title,  p.  419. 
to  aame  effect  in  Thompson  v.  Pioche,  44  Cal.  S16;  and  in  Conlae 
>wel],  IS  Neb.  18B. 


26  Cal.  420-466  Note*  on  CaUfomift  Reports. 

Deed  to  Manied  Woman  for  mouef  cousidentioD 
creates  common  property,  p.  420. 

Cited  to  same  effect  in  Schuyler  v.  Broughton,  70  Ci 
property  partly  separate  and  partly  community.  Cited,  i 
general  subject  to  Meyer  v.  Kinzer,  73  Am.  Dec.  643;  Coo 
80  Am.  Dec.  837 ;  and  to  Shaw  v.  Hill,  96  Am.  Dec.  423. 

Community  Property  is  subject  to  hnaband'i  control,  i 
ance  taken  in  wife's  name,  p.  420. 

ated  to  same  effect  in  Tolman  t.  Smith,  86  C&l.  283, 
by  bueband,  and  holding  further  property  to  be  communit 
and  in  Heardeld  t.  Bridges,  76  Fed.  Rep.  49,  as  to  same  p> 
ing  further  as  to  effect  of  amendment  of  1891  to  the  Cir 
172. 

26  CaL  420-436.    MAGKAW  t.  HcGLTVK. 

Executor  may  be  ordered  to  pay  in  gold  coin  an  e«1 
Bgalnat  estate,  p.  430. 

Cited  to  same  effect  in  dissenting  opinion  in  Fox  r. 
1S7,  130,  main  opinion  holding  erroneous  a  judgment  p 
coin  against  sureties  on  guardian's  bond;  and  in  In  re  I 
on  point  that  where  executor  has  received  gold  he  may  be 
creditors  in  gold;  aliter  when  receiving  currency. 

Probate  Claim,  When  Allowed  and  Approved,  become* 
ment  only,  p.  431. 

Cited  in  Morton  v.  Adams,  124  Cal.  232,  71  Am.  St.  R 
Estate  of  Glenn,  74  Cat.  568;  Estate  of  Glenn,  74  Cal.  SOE 
claim  draws  interest  from  allowance;  and  in  In  re  Monille 
Mont.  261  (but  see  280),  on  point  tbat  allowance  does  no 
from  disallowance  on  bearing  of  account.  Cited,  atao,  in 
V.  HiUebrant,  66  Am.  Dec.  123,  on  general  subject. 

26  Cal.  436-447.     LEONARD  v.  TOWNSBIfD. 

Judgment  may  be  rendered  against  married  woman,  f< 
tion  wherein  she  is  a  plaintiff,  p.  443. 

Cited  in  Buford  t.  Adair,  43  W.  Ta.  216,  64  Am.  St  1 
under  Maclay  <r.  Love,  26  Cal.  367 ;  note  on  general  subjed 
Walters,  66  Am.  Dec.  608;  at  609,  as  to  validity  of  ai 
judgment;  and  to  Maclay  t.  Love,  66  Am.  Dm.  141,  a«  to  ] 
ried  women  generally. 

26  Cal.  447-4G(>.    WHITNET  t.  BUCKHAH. 

Oidei  Appointing  BeceiTer  cannot  be  reviewed  on  app 
kfter  final  judgment  directing  him  to  pay  aver  eertain  n 
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Bank  v.  Bulk  of  Madera,  121  Cal.  546,  and  dis- 
)D  prior  statute;  and  see  note  to  Cameron  v.  Grove- 
,  St.  Rep.  39,  flB,  on  appointment  of  receivers,  as  to 

case-,  Smith  v.  White,  S2  Neb.  61. 
!meric   V.  Alvarado,  64  Cal.  923,  holding  order  ap- 
partition  suit  not  appealable.    Cited,  also,  in  note 
away,  64  Am.  Dec.  496,  on  appointment  of  ti 


)  HEBLB  T.  MATHEWS. 

!  no  InjDI7  to  appellant  will  not  authorize  TeverMl, 

t  in  Hoag  v.  Pierce,  28  Cal.  102,  as  to  admission  of 

fully,  16  Ner.  140,  in  similar  cue. 

of  Realty  Under  Mexican  Lav. — Requisites  stated 

iaz,  30  Cal.  73,  holding  insufficient  a  certificate  of 
grante«  from  alcalde;  Scbmitt  v.  Giovanari,  43  Cal. 

.  Stewart,  11  Wall.  676,  on  point  that  conveyance 

Bideration;  and  in  Maxwell  etc.  Co.  v.  Dawson,  161 

liat  contract  must  be  in  writing. 

n  Mexican  Owner  acquired  good  title  under  Mexl- 
to  proceeding  by  denouncement,  p.  474. 

t  in  Racoulllat  t.  Sansevain,  32  Cal.  386,  as  to  pur- 
to  nonreeideut  aliens;  McNeil  v.  Polk,  67  Cal.  324, 
to  inherit;  Williams  t.  Bennett,  I  Tex.  Civ.  App. 

^yton,  2  Woods,  330,  11   Fed.  Caa.  376;   and  in 

0  U.  S.  211,  aa  to  deed  to  alien  of  land  in  Texas, 

>EBTOIT  ▼.  SCHMIDT.    S.  C.  es  Am.  Dec.  187,  and 

pleaded  in  bar  between  parties  and  privies  as  to 
ed  upon,  p.  493. 

■t  in  Garwood  v.  Garwood,  29  Cal.  621,  as  to  ques- 
involved  in  order  of  probate  conrt  appointin);  ad- 
V.  Lodge,  39  Cal.  38,  as  to  character  of  conveyance, 
ment  in  action  on  note,  in  Young  v.  Brehe.  10  Nev. 
i94.  as  to  delivery  of  deed  when  so  pleaded;  and  in 
Jal.  484,  as  to  question  of  fraud  in  execution  of 
n  relation  to  mortgage;  and  in  Glen  t.  Savage,  14 
ers  pleaded  in  first  action,  though  withdrawn  from 
also,  in  note  on  general  subject,  to  Betts  v.  Starr, 
!W  T.  HcGlroy,  48  Am.  Dec.  770;  Doty  v.  Brown,  63 
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Am.  Dec.  366,  as  to  evidence  to  show  identity  of  uBues;  Venable  t. 
Dutch,  1  Am.  St.  Rep.  264;  and  German  etc.  Go.  t.  Bhallcrow,  30  Am. 
St  Rep.  755. 

Judgment  ia  Hot  Eatoppel  nor  i«a  judicata  a*  to  matten  only  ecA- 
lalerall]'  involved,  p.  4M. 

Cited  in  Graves  v.  Hebbron,  125  CaL  403,  404,  406,  but  holding  priot 
judgment  an  estoppel  when  extrinsic  evidence  showed  that  issues  in- 
volved were  the  aame;  Maybeiry  v.  Alhambra  etc.  Co.,  125  Cal.  450,  hold- 
ing prior  judgment  not  res  judicata  as  to  construction  of  contract; 
Lillis  V.  Emigrant  etc.  Co.,  95  Cal.  650,  oa  to  extent  of  prescriptive  right 
pleaded;  and  in  Hall  v.  SuBskind,  100  Cal.  206,  as  to  property  in  secood 
action  not  included  in  first.  Cited,  also,  in  note  on  general  subject,  to 
King  V.  ChHBCj  41  Am.  Dec.  682. 

Judgment  in  Ejectment  is  conclusive  aa  to  parties  or  privies  ai  to  all 
matters  in  issue  and  passed  upon,  p.  494. 

Cited  to  same  effect  in  Maraball  v.  Shafter,  32  Cal.  189,  197,  199,  200, 
as  Ut  title  of  parties;  Satterlee  v.  Bliss,  36  CaL  614,  as  to  right  of  poi- 
aession,  and  holding  further  as  to  deflnition  of  "privies";  Avery  v.  Su- 
perior Court,  67  Cal.  249,  as  to  title,  holding  right  to  recover  rent  con- 
cluded thereby;  McClellan  v.  Hurd,  21  Colo.  200,  as  to  title  on  question 
of  jurisdiction  of  court;  Elizabethport  etc.  Co.  v.  Whitlock,  37  Fhi.  224, 
as  to  title,  applying  rule  to  purchaser  pendente  lite;  Baiille  v.  Murphj, 
40  Mian.  60,  ns  to  defenses,  pleadable  but  not  pleaded;  Sherman  t- 
Dilley,  3  Nev.  28,  diacuasing  general  rule  at  common  law;  Barrel!  t. 
Title,  etc.  Co.  27  Oreg,  82,  86,  as  to  title  and  right  to  possession,  hoU- 
ing  further  such  estoppel  to  date  only  from  rendition  of  judgment;  and 
in  Hayner  v,  Stanly,  8  Sawy.  218,  13  Fed.  Rep.  221,  as  to  title  under  and 
effect  of  deed.  Distinguished,  holding  judgment  not  estoppel,  in  Vance  *. 
Olinger,  27  Cal.  369,  aa  to  plea  of  another  action  pending,  where  second 
action  was  not  shown  to  embrace  same  issues  or  property;  Mahoney 
T.  Van  Winkle,  33  Cal.  469,  as  to  new  title  acquired  since  Brst  judgment; 
and  on  same  point  in  Thrift  v.  Delaney,  60  Cal.  ISI ;  Johnaon  v.  Vance, 
86  Cal.  113,  where  different  property  involved  and  ouster  aa  to  second 
occurred  after  first  judgment;  Boyle  v.  Wallace,  SI  Ala.  366,  under  local 
sUtute  (but  see  Carlisle  v.  Killebrow,  80  Ala.  334) ;  and  in  Starr  f. 
Btark,  2  Sawy.  620,  22  Fed.  Caa.  1122,  where  cause  of  action  in  second 
suit  was  included  in  one  count  of  first  complaint  but  court  refused  to 
consider  issue.  Cited,  also,  in  note  on  genera]  subject  to  Oetgen  t.  Ron, 
95  Am.  Dec.  472;  Lea  v.  Lea,  06  Am.  Dec.  786;  Davidson  v.  Morrison,  > 
Am.  St.  Rep.  304;  and  to  Eentig  v.  Redden,  26  Am.  St.  Rep.  96. 

26  Cal.  514-527.    HOOBE  v.  HURDOCK. 

Qronnda  of  Motion  for  New  Trial  will  not  be  considered  on  appeal 
when  not  specified,  p.  624. 

Cited  to  same  effect  in  Brown  v.  Warren,  16  Ner.  232,  holding  fuf- 
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ficient,  howerer,  specification  of  error  in  motion  for  nonsuit.  Cited, 
also,  in  note  to  Wixon  y.  Water  etc.  Co.,  85  Am.  Dec.  73,  upon  unas- 
signed  errors. 

Nonsuit  Will  Not  be  Granted  unless  verdict  for  plaintiff  on  same 
facts  would  have  been  set  aside,  p.  525. 

Cited  in  note  on  general  subject  to  Mateer  ▼.  Brown,  52  Am.  Dec. 
312. 

Pleading  of  Ownership  should  not  allege  evidentiary  facts  from  which 
it  might  be  inferred,  p.  524. 

Cited  in  Weinberger  v.  Weidman,  134  Cal.  601,  on  point  that  allega- 
tions of  evidence  are  not  admitted  by  failure  to  deny;  Siter  v.  Jewett, 
33  Cal.  96,  on  point  that  failure  to  deny  facts  showing  deraignment  does 
not  admit  them ;  Wormouth  v.  Hatch,  33  Cal.  128,  ruling  similarly  as  to 
evidentiary  facts  showing  indebtedness;  Thomas  v.  Desmond,  63  Cal. 
427;  as  to  like  allegations  of  wife's  right  to  property  as  sole  trader. 
Cited,  also,  in  Foren  v.  Dealey,  4  Oreg.  94,  on  point  that  answer  is  suf- 
ficient when  raising  issue  as  to  ultimate  facts  resulting  from  evidence. 

"Chattel  Mortgage"  includes  sale  made  to  secure  indebtedness,  p.  524. 

Cited  to  same  effect  in  Dunman  v.  Coleman,  59  Tex.  204,  holding  trans- 
action a  chattel  mortgage. 

Sunday  Contracts  are  valid  except  in  instances  prohibited  by  statute, 
p.  526. 

Cited  to  same  effect  in  Roberts  v.  Barnes,  127  Mo.  416,  48  Am.  St.  Rep. 
646,  sustaining  trust  deed  so  made;  and  in  More  v.  Clymer,  12  Mo.  App. 
17,  ruling  similarly  as  to  note.  Cited,  also,  in  note  on  general  subject 
to  Coleman  v.  Henderson,  12  Am.  Dec.  292. 

Mortgagee  of  Chattels  in  possession  cannot  be  deprived  of  possession 
by  officer  holding  attachment  against  mortgagor,  p.  526. 

Cited  to  same  effect  in  Berson  v.  Nunan,  63  Cal.  552,  and  in  Hillman 
V.  Pollock,  47  Mo.  App.  209,  where  mortgage  recorded  though  possession 
not  changed;  Everett  v.  Buchanan,  2  Dak.  Ter.  264,  discussing  change 
by  local  law  of  rule  that  title  passed  by  chattel  mortgage;  Conwell  v. 
Lawrence,  46  Kan.  86,  refusing  to  revoke  permission  given  mortgagee  to 
sae  receiver  who  had  taken  possession  of  chattels;  and  in  Adone  v. 
Seeligson,  54  Tex.  600,  applying  rule  to  pledge  where  only  bills  of  lading 
had  been  assigned.  Cited,  also,  in  note  to  Savacool  v.  Boughton,  21  Am. 
Dec  208,  as  to  seizure  of  wrong  property. 

26  CaL  627-534.      MORTON  ▼.  SOLAMBO  ETC.  CO. 


Local  Mining  Customs  and  Usages  are  valid  as  to  manner  of  acquisi- 
tion of  claims,  p.  532. 

Cited  to  same  effect  in  St.  John  v.  Kidd,  26  Cal.  272,  holding  claim  j 

forfeited  by  failure  to  comply  with  such  rules.    Cited,  also,  in  note  to 
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McClintock  V.  Bryden,  03  Am.  Dec.  03,  as  to  mlnen' 
104  as  to  general  subject  of  local  rulea. 

Location  Notice  cannot  be  changed  without  const 
even  if  Bome  did  not  know  of  location  when  notice  po: 

Cited  to  same  effect  in  Thompson  t.  Spraj,  72  Cal 
French,  1  Ariz.  Ter.  160,  holding  persons  named  in  flra 
by  filing  amended  notice  omitting  their  nsmefi}  and  a 
V.  French,  1  AiIe.  Ter.  150,  151,  on  point  that  righi 
even  if  agent  making  same  was  then  unauthorized;  M' 
109  Cal.  124,  on  point  that  notice  of  location  may  be 
another  than  actual  locator;  and  in  Scbultz  t.  Eeele 
point  that  location  may  be  initiated  by  agent. 

Notice  Locating  Claima  under  mining  customs  can 
as  not  to  include  others  designated  in  notice,  p.  634. 

Approved  in  Dunlap  v.  Fattison,  4  Idaho,  478,  an  ag 
thing  necessar]'  to  perfect  mining  location,  including  i 
required  by  Revised  Statutes,  section  3104. 

26  Cal.  636-646.    HATES  t.  JOSEPHL 

Surety  is  DiKhaised  by  tender  to  creditor  of  amo 
•tending  his  refuaal  to  accept,  p.  641. 

Cited  in  Daneri  v.  Gazzola,  130  Cal.  418,  holding  sur 
facts  stated;  Curiae  v.  Packard,  29  Cal.  109,  as  to  tend 
bond  to  sheriff  to  release  attachment;  Solomon  v. 
holding  further  aa  to  ri^t  of  surety  to  recover  back 
as  indemnity  to  another  surety;  Sharp  v.  Miller,  C 
tender  by  sureties  on  appeal  bond;  O'Connor  v.  Braly 
36,  30,  37,  63  Am.  St.  Rep.  167,  ISO,  as  to  tender  by 
modation  note  given  as  collateral  security;  White's  Ai 
03  Ala.  429,  36  Am.  Rep.  61,  as  to  tender  by  adminiet 
principal;  and  in  Spurgeon  v.  Smitha,  114  Ind.  466,  as 
eipal  on  note,  together  with  acceptance  of  part  paymi 

Surety  Cannot  Recover  from  principal  until  he  '. 
MS. 

Cited  to  same  effect  in  California  etc.  Co.  v.  Armsti 
17  Fed.  Rep.  220,  as  to  right  of  tenant  under  covenar 
cover  from  tort  feasor  unless  repairs  made  or  paid  for 

Hortgase  is  not  Discharged  by  tender,  when  mode 
turity  of  debt,  p.  646. 

Cited  to  same  effect  In  Mahler  v.  Newbaner,  32  Cal. 
672;  and  in  Ketchum  v.  Crippen,  37  Cal.  220,  discuasi 
ing,  question.  Cited,  also,  in  note  to  Kortrigbt  v.  C 
169,  on  general  subjeot. 
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20  Cat.  5BS-e06.    GBEEN  t.  BUTLER. 

Equity  and  Law  Cuea  do  not  differ  aa  to  practice 
peal,  p.  590. 

Cited  to  same  effect  in  Doe  v.  Vallejo,  29  Cal.  301, 
of  order  denying  new  trial  in  equity  case,  where  evi 
and  in  Burbank  y.  Kivera,  20  Nev.  S4,  as  to  review  of  c 
from  judgment  in  auch  case,  when  no  motion  for  new  I 

Mortgagee  may  purchase  equity  of  redemption  whi 
faith,  p.  601. 

Cited  to  same  effect  in  Watson  v.  Edwards,  105  Cat 
to  Hall  V.  Hall,  44  Am.  St.  Rep.  700),  as  to  surrender  o 
and  holding,  further,  nature  of  consideration  therefor 
in  Wilson  t.  Carpenter,  02  Ind.  602,  as  to  surrender 
cancellation  of  debt;  Shaw  v.  Walbridge,  33  Ohio  St 
agreement  to  release  equity  of  redemption  valid  under  i 
De  Martin  v.  Phelan,  47  Fed.  Rep.  763,  holding  purchai 
of  fraud,  undue  Influence,  or  confidential  relation.  Ci 
on  general  subject  to  Bradbury  t.  Davenport,  66  Am. 
to  contemporaneous  agreements,  and  106,  106,  as  to  i 
menta. 

26  Cal.  006-615.  EOHLEK  v.  WILLS  FARGO  ETC.  Ci 
Duress  of  Goods  does  not  embrace  seizure  of  properl 
for  just  debt,  p.  611. 

Cited  to  same  effect  in  Holt  v.  Thomas,  lOa  Cal.  S 
paid  under  threats  of  suit  even  If  claim  is  illegal; 
Gould,  106  Cal.  2S3,  as  to  conveyance  of  mortgaged  pi 
der  threats  to  foreclose;  Bt.  Antbony  etc.  Co.  v.  Bottii 
Dak.  3G1,  but  holding  tax  payment  recoverable  bock 
protest  and  in  order  to  avoid  seizure  and  sale  by  tax  i 
Mayor  v.  Lefferman,  46  Am.  Dec.  168,  as  to  general  au 
to  recovery  of  money  paid  under  duress. 

Plaintiff  Must  Prove  His  Negative  Allegations  when 
ment  in  his  case,  p.  611. 

Cited  to  same  effect  in  Wilson  v.  California  etc.  Cc 
to  proof  by  common  carrier  of  destruction  of  goo< 
without  its  fault;  and  in  Parrott  v.  Barney,  1  Sawj 
8.  230,  18  Fed.  Cas.  1249,  as  to  negligence. 

Order  refusing  to  allow  plaintiff  to  reopen  ease  will 
except  when  abuse  of  discretion,  p.  013. 

Cited  to  same  effect  in  Clavey  v.  Lord,  87  Cal.  419 
V.  Schwartz  Co.,  6  Wash.  434),  as  to  order  permittin 
Young  V.  Brady,  94  Cal.  130,  aa  to  order  refusing  ti 
evidence  when  properly  part  of  plaintiff's  main   case; 
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r  allowing  plaintiff  to  reopen  case;  and  in  Kerr 
,  607,  ruling  similarly  as  to  admission  of  evi- 
roponenta  of  wilL 

JIGUBLLO  T.  GREER. 

r  CoDgresaional  Act  of  1961  do  not  include  those 

before  oesBioa  to  California,  p.  626. 

in  Miller  v.  Dale,  44  Cal.  677;   and   in  Phelan 
2,  on  point  that  holders  of  perfect  titles  before 
nt   claim   for  confinuation. 
>3  and  Distances  must  yield  to  boundaries  when 
objects,  p.  631. 

in  Baldwin  v.  Temple,  101  Cal.  402,  as  to  dis- 
ige  and  boundaries;  Ford  v.  Association,  8  N. 
Stanley  v.  Green,  12  Cal.  148. 

nSS  T.  HURBT. 

e  and  be  sued  in  corporate  name,  p.  634. 
in  Stewart  v.  Thornton,  76  Va.  217,  dismissing 
directors  of  county  school  board  when  latter 


>LE  V.  HAGU1RE. 

.  in  criminal  case  from  poUoe  oomrt  ts  nnnecas- 

I  the  error,  p.  640. 

In  Moriey  v.  Elkina,  37  Cal.  467. 

>LE  7.  ALAMEDA  COIJITTT. 

leneflcially  Interested,"   and   may   be  relator  In 

X  to  compel  leyy  of  tax  when  to  be  paid  Into 

.  in  Commissioners  v.  Trustees,  71  Cal.  312,  as 
isionerB  of  funded  debt  for  mandate  to  compel 
;erB  t.  People,  20  Colo.  352,  as  to  mandate  by 
to  compel  extension  of  special  taxes   levied  by 

lei  lery  and  apportionment  of  taxes  on  division 

o.  V.  San  Bernardino  Co.,  134  Cal.  621,  523,  but 
I  compel  particular  action  by  board  of  commis- 
djust  accounts  on  such  division;  In  re  Fremont 
ining  local  statute  as  to  apportionment  on  such 
icheco,  27  CaL  207,  sustaining  power  to  issue 
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railroad  aid  bonds  for  railroad  to  be  lu 
Ing  war;  Chapman  v.  Morris,  28  Cal.  3 
authorizing  county  to  allow  intercBt  01 
Co.  T.  Napa  Co.,  30  Cal.  438,  as  to  act  a 
to  railroad  stock ;  Seals  v.  Amador  Com 
recting  further  tax  to  pay  interest  on  < 
be  paid  by  one  county  to  another^  Sintoi 
in  Wilcox  T.  Deer  Lodge  Co.,  2  Mont.  6Tfi 
of  commiBsioners  on  street  opening;  Jol 
4TS,  4S0,  as  to  act  adjusting  existing  cc 
territory  from  city;  and  in  Portwood  t. 
S28,  as  to  like  act  on  formation  of  new 
stone  Co.,  6  Mont.  48,  upon  right  of  on 
sharing  of  indebtedness  on  division;  Es 
18  Nev.  439,  on  point  that  duties  of  dii 
apportioning  indebtedness  on  county  divi 
County  V.  lake  County,  17  Oreg.  457,  c 
ritory  from  one  county  to  another.  Dis 
61  Cal.  36,  21  Am.  B«p.  603,  denying  legii 
of  assessment  for  local  improvemente 
latter  by  charter.  CSted,  also,  in  note  t 
68  Am.  Dec  298,  (n  l^iilative  oontrol. 

26  Cal.  65S-e6G.    PEOPLE  v.  MATHBW 

Purchaser  at  Execntion  Sale  acquires 
redemption  by  debtor  within  statutory 

Cited  to  same  effect  in  Baber  v.  McLi 
of  transferee  of  certificate  as  security; 
2  S.  Dak.  410,  aa  to  rights  of  transferet 
78  Cal.  604,  12  Am.  St  Rep.  119,  as  tt 
gation  during  redemption  period;  and 
90,  SI  Fed.  Cas.  1068,  as  to  purchase  ma 
ration;  Oted  in  MeNary  v.  Wrightmai 
of  purchaser  on  payment  of  taxes.  Disi 
in  Otis  V.  McMillan,  TO  Ala.  5S,  holding 
to  right  of  redemption.  Cited,  also,  in 
on  point  that  statute  of  limitationa  di 
until  execution  of  deed. 

Legal  Tender  Hotea  may  be  used  in  r« 
when  bind  of  money  not  specified  in  juc 

Cited  in  Belloc  v.  Davis,  38  Cal.  25* 
of  Legal  Tender  Act;  Boyd  v.  Olvey,  82 
of  bank  notes  on  redemption. 


liTTME  X  X  VII. 

"WILLIAM  FOSTER. 
iionB  to  Volame  147,  b^  CBisLBa  L.  Thohpson. 


)«)C211.    HOOPEB  T.  WELLS,  FAB60  &  CO. 
DDBible   for   ordinaTj   care,   skill,   and   diligence, 
e,  InsurerH,  like  common  carrier!,  but  tbej  are 
Hea  to  property  while  in  tbeir  charge,  resulting 
ifeaaance   of   themaelT«a,   their   agents,  or   em- 

>.  *.  Thomas,  SQ  Ala.  302,  IS  Am,  St.  Rep.  123, 
rt  u  liable  as  a  bailee  for  lack  of  ordinary  care; 
7  Colo.  60,  holding  an  express  company  liable  for 

failing  to  seal  a  valuable  package;  note  to  38 
rarders;  and  in  notes,  on  common  carriers  as 
.  363;  03  Am.  Dec.  IDS;  99  Am.  Dec.  586. 
ty,  by  an  express  company  in  its  contracts  for 
instrued  most  strongly  against  the  company; 
the  company  are  "not  to  be  responsible  except 
at  relieve  the  company  from  liability  for  loea 
iransit,  by  negligence  of  their  agents.  The  fact 
ise  of  varlouB  public  conveyances,  their  messen- 
raveling  a  part  of  the  way  by  stage,  a  part  by 

and  a  part  by  ocean  steamer,  makes  uo  differ- 
ty.  For  defendant's  purposes  the  managers 
yances  were  their  agents  and  employees,   pp. 

iwdar  Works  v.  Atlantic  A,  PaciBc  Co.,  113  Cal. 
■  shipping  order  stipulated  that  a  railway  com- 
ile  for  loss  by  fire,  the  company  was  not  liable 
vrithout  negligence  of  its  employees;  Bank  v. 
>p.  263,  Fed.  Caa.  No.  880,  but  distinguished. 
ly  liable  for  ordinary  care  only  under  atipula- 
Qneen,  61  Fed.  218,  construing  stipulation  for 
notes  to  Bullard  v.  Express  Co.,  61  Am.  St. 
1341 
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Rep.  363,  364,  365,  and  Pittsburgh  eto.  Co.  t.  Mah< 
Rep.  626,  on  general  subject;  Alabama  Co.  t.  Little,  ' 
ing  that  a  limitation  of  liability  by  a  railway  comp 
laBse  It  from  respomibility  for  damage  caused  by 
care;  Grace  t.  Adama  Expresa  Co.,  100  Maas.  606,  97 
Am,  Rep.  133,  holding  that  where  an  expreai  company  i 
liability  for  loas  by  dangers  of  navigation  and  fire, 
for  loss  by  Bre  at  sea;  McLean  v.  Burbank,  11  Min 
stage  company  was  held  liable  for  the  death  of  a  paas 
boat  that  was  carrying  the  stage;  Christenson  t.  I 
Co.,  16  Minn.  286,  2  Am.  Rep.  129,  holding  that  an 
that  had  limited  its  liability  to  that  of  a  forwarder, 
loaa  caused  by  negligence  of  employees  of  a  steamei 
as  to  loas  by  fire  on  a  steamer,  in  the  United  State 
Bachtnan,  28  Ohio  St.  161;  American  Express  Co.  t.  S 
09  Fa.  St.  402,  6  Am.  Rep.  272,  holding  an  express  co 
for  loss  of  money  in  the  hands  of  a  connecting  compan 
negligence  on  the  part  of  the  first  company;  Ballon  v,  I 
33  Am.  St.  Rep.  886,  where  an  express  company's  n 
liability  to  fifty  dollars  unless  a  higher  value  was  decl 
it  was  held  for  a  loss  occasioned  by  the  company's 
could  be  no  recovery  beyond  fifty  dollars,  because  th( 
the  goods  had  not  been  declared;  and  in  Galveston  C 
Tex.  198,  where  a  railway  agreed  that  melons  should  go 
destination  in  the  sane  car,  and  a  connecting  road  put 
car,  nnd  the  first  road  was  held  liable  for  dama^  caused 
standing  it  bad  limited  its  liability  to  loss  occurring 
Approved  in  Bank  of  Kentucky  v.  Adams  Express  C 
holding  the  company  liable  for  loss  of  money  in  a  i 
DistinguiahcJ  in  Harding  v.  International  NaTigatl( 
Rep,  170,  holding  that  where  a  railway  company  i: 
bill  of  lading  stipulating  against  liability  for  loss  < 
its  own,  it  was  not  liable  for  dninn^^e  on  a  connectin 
Milne  V.  Douglas,  13  Fed.  Rep.  39,  holding  that  wh 
way  companies  signed  a  bill  of  lading  stipulating  tha 
pany  on  whose  road  a  loss  occurred  should  be  liable 
panies  were  jointly  liable  for  a  loas;  also  in  notes, 
liability  by  a  common  carrier,  in  32  Am.  Dec.  497,  & 
C06;  65  Am.  Dec.  345;  02  Am.  Dec.  130;  82  Am.  Dec.  1 
Dec.  706;  92  Am.  Dec.  66,  610;  93  Am.  Dec.  73,  167;  9 
97  Am.  Dec.  182;  13  Am.  St.  Rep.  7S3;  note  on  liability 
panics  in  91  Am.  Dec.  789;  note  on  liability  for  coi 
in  89  Am.  Dec.  163;  note  on  contracts  by  agents  in 
796;  and  in  note,  on  master  and  servant,  in  22  Am.  St 
Amendment  in  Appellate  Coott.— Where  the  complai 
ages  In  a  definite  sum,  and  the  verdict  is  for  a  larger 
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',  on  appe&l,  to  amend  the  complaint  to  make  it 
Jet,  though  it  might  have  been  done  before  judg- 
irt,  p.  36. 

teak  T.  Storer,  60  CaL  3M,  holding  it  error  not 
iswer  to  be  amended  in  the  lower  court;  to  the 
V.  Scooty,  98  Cal.  276,  notwithstanding  that  ai- 
it  would  have  necessitated  a  continuance;  and 
«.  337,  and  95  Am.  Dec.  557,  on  amendment  after 

complaint  prays  for  a  certain  mim  as  damages, 
a  larger  sum,  to  include  interest,  the  eicese  over 
r  must  be  struck  off  by  the  respondent,  or  judg- 
p.  3S. 
■sacia  v.  Phoenix  Co.,  2B  Cal.  (131,  holding  that 
prayed  for  judgment  for  a  certain  amount  "and 
rther  relief  as  may  seem  meet,"  and  the  verdict 
I  wfts  "consistent  with  the  case  made,  and  em- 


BUTT  T,  BVTEHOP. 

•corded  Inatnunent  held  admluEble,  where  party 
it  he  "never  had  control  of  the  original,"  p.  6S. 
Azeaux,  38  Cal.  449,  holding  that  the  instrument 
recorded,  and  that  an  objection  to  insufficiency  of 
itrol  must  be  raised  at  the  time,  or  be  deemed 

been  filed  at  the  beginning  of  a  suit,  purchasers 
Qg  the  suit,  are  bound  by  the  decree,  p.  6S. 
Uimley,  34   Cal.  61G,  holding  that  the  object   of 
•ing  to  afford  notice,  actual  notice  must  certainly 
structive  notice  under  the  statute.    We  can  per- 

why  a  party  taking  an  interest  in  a  tract  of 
ling  to  foreclose  a  mortgage  upon  it,  witt.  actual 
should  not  be  bound  by  the  judgment,  although 
euB  had  been  filed";  Amador  Co.  v.  Micbell,  09 
b  a  purchaser  at  a  judicial  sale  with  notice  of 
lure  suit  on  the  property,  is  bound  by  the  jui^- 
oote  to  6S  Am.  St.  Bep.  857,  on  lis  pendens. 
iment-ioll  is  defective  where  it  is  expressed  In 
:ing  for  what  they  stand,  p.  67. 
Seaman,  30  Cal.  619;  People  v.  San  Francisco  Sav- 
36;    and  Emeric  t.  Alvarado,  90  Cal.  467.  Dis- 

Bank,  90  Cal.  401,  holding  that  a  judgment  was 
are  nnmerala  were  written  without  th«  dollar 


£7  CaL  67-66  Notei  on  California  Report 

nuirk  in  the  eolomn  headed  "amount  of  judgme 
the  column  plainly  indicating  that  the  figures  t 
and  those  to  the  right  were  cents,  and,  "when  so  i 
but  all  persona  of  common  education,  readily  re 
figures  as  representing  a  definite  number  of  do) 
in  Hopper  t.  Lucas,  86  Ind.  61,  holding  that  a 
tice's  docket,  where  the  amount  of  judgment  w: 
without  a  dollar  mark,  was  not  evidence  of  ti 
Ward  V.  CommiasionerH,  12  Mont.  34,  holding,  as 
that  "the  omission  of  the  dollar  mark,  when  the 
the  value  of  the  property,  or  some  other  fact,  in 
the  numerals  in  said  exhibit,  is  an  informality  wh 
assessment."  Cited  in  Morrill  v.  Taylor,  e  Neb, 
statute  regulating  an  assessment  must  be  strict 
firmed  in  Tilton  v.  Oregon  Central  Co.,  3  Sawy. 
more,  4  Sawy.  662;  2  Abb.  U.  S.  658;  also  in  In 
OS  to  a  judgment  docket  of  a  superior  court. 

27  CaL  67-66.     BXED  y.  SPICES. 

Folw  Deaeription  in  a  deed  must  be  rejected,  p 

Affirmed  in  Reamer  v.  Nesmith,  34  Cal.  627. 
60  Gal.  609.  Cited  in  Terry  v.  Berry,  13  Nev.  624, 
dence  is  admisBible  to  ascertain  whether  a  desc 
false  it  must  be  rejected;  also  in  note  on  this  po 

Ejectment. — Deed  of  a  mining  ditch  held  to 
for  if  it  were  only  of  an  easement  or  incorpore 
ment  would  not  lie,  p.  03. 

Affirmed  in  Integral  Co.  t.  Altoona  Co.,  76  F 
etc  Co,  V.  Farmers'  etc.  Co.,  5  Idaho,  796,  actio 
possession  of  right  of  way  on  public  domain  over 
may  be  maintained  without  first  acquiring  right 
on  easements  in  11  Am.  Dec.  663. 

Deeds  by  Cotenanti,  of  a  ditch  in  the  commoi 
between  the  parties,  and  to  constitute  the  grant 
grantors,  p.  64. 

Cited  in  Meagher  v.  Hardenbrook,  II  Mont.  31 
priators  of  water  from  a  stream  through  a  diti: 
one  of  them  could  preserve  his  right  to  the  wi 
as  he  could  use  it;  and  in  Holbrook  t.  Bowman,  62 
a  deed  by  a  tenant  in  common  was  good  against  1 
it  operated  without  prejudice  to  them. 

Statute  of  Limitationa,  as  to  a  mining  ditch,  b 
the  date  of  the  issuence  of  a  patent  therefor,  p.  ( 

Cited  in  Bissell  v.  Hensbaw,  1  Sawy.  669,  660, 
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may  be  brought  within  five  yean  from  the  final 
by  the  United  Stat«B. 

>LB  ▼.  BLACKWELL. 

idicttnent  in  proper  form  will  be  preaumed,  where 
hing  to  the  contrary,  p.  ST. 
SUte.  13  Fla.  OfiT,  holding  that  tte  record  suffl- 

detendant  was  properly  indicted;   and  in  Bass  v. 
lolding  that  objection  to  the  form  of  filing  an  in- 
raised  for  the  first  time  on  appeal, 
r  Piosecntion  may  be  allowed  in  the  discretion  of 
:  of  the  district  attorney,  p.  87. 

T.  State,  02  Ind.  271,  Tull  t.  State,  09  Ind.  230, 
«  T.  Tighe,  27  Mont.  333,  all  following  rule. 
■s  may  be  asked  if  be  employed  special  counsel  to 

Lee  Au  Chuck,  66  Cal.  667,  holding  that  questions  ' 
ritnesH  as  to  his  bias  must  be  allowed,  "unless  it 

natter  of  law,  that  they  had  no  tendency,  if 
raative,  to  show  bias  on  the  part  of  the  witness." 

GiUis,  97  Cal.  643. 

EN  ▼.  FEMNOM. 

ment — Where  no  motion  for  new  trial  has  been 
F  the  court  and  verdict  of  the  jury  are  conclusive 
». 

T.  Butler,  26  Cal.  699,  saying:  "The  practice  is 
!S,  whether  at  law  or  in  equity";  also  in  People 
475.  Cited  in  Doe  v.  Vallejo,  29  Cal.  301,  to  the 
I  distinction  between  law  and  equity  in  this  respect. 
Peck,  30  Cal.  287.  Cited  in  Carpentier  v.  Small,  35 
at  the  judgment  cannot  be  modified  to  suit  the 

"would  be  substantially   to   disregard  the  finding 

and  substitute  a  new  finding  of  our  own  in  its 
trial  must  be  granted.  Affirmed  in  Federico  v. 
.  Cited  in  Burbank  t.  Rivers,  20  Nev.  S4,  to  the 
rule  applies  in  equity;  and  in  Silva  t.  Pickard,  U 
that  insufficiency  of  the  evidence  to  justify  the 

for  reversal  of  an  equity  decree. 

I.  Dec  231.    PEOPLE  t.  BATCBBLDEB. 
nstruction,  that  if  defendant  was  "attacked  with 
murderous  intent  by  the  deceased,  and  his  Ufa 
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placed  in  immediate  danger,  he  was  not  obliged  tc 
stand  his  ground  and,  if  need  be,  kill  his  assnilant, 
the  drcuinatances,  p.  76. 

Affinned  in  People  t.  Macard,  73  Mich.  22.  Citt 
point,  in  Bl  Am.  Dec  760;  92  Am.  Dec.  422;  100 
24  Am.  St.  Kep.  294. 

27  CaL  80-84.     OTIS  t.  HASELTINX. 

Statnte  of  Fiand& — Promise  to  indorse  a  note,  i 
of  a  contract  for  sale  of  goods,  before  sale  and  de 
sufficient  compliance  with  the  statutory  requiremen 
there  must  be  a  note  in  writing,  expressing  the  ei 
promise,  p.  84. 

Cited  in  Bagley  t.  Cohen,  121  Gal.  009,  conBtmini 
Code,  and  holding  guarantors  absolutely  liable  on 
Ford  T.  Hendricks,  34  Cal.  676,  to  the  point  that 
guarantor  is  not  within  the  statute  of  frauds,  if  t 
livery  of  the  note";  and  to  same  effect  in  Howlai 
136,  136.    Cited  in  notes  to  87  Am.  Dec,  126,  and  6 

27  Cal  84-87.    HASTINGS  t.  KcGOOGIN. 

Pie-emptioa  of  Snscol  Kancho. — The  act  of  Ood] 
draws  the  lauds  of  the  Suscol  Rancho  from  the  Of 
eral  laws  providing  for  the  disposal  of  the  public  la 

Affirmed  in  Page  t.  Hobbs,  27  Cal.  487;  Page  t.  1 
People  T.  Shearer,  30  CaL  660;  Button  t.  Frisbee,  3 
603. 

27  CaL  87-91.  KERNAH  (ALIAS  EERHAH)  ▼.  0 
Grant  of  Swamp  Lands  to  the  state,  by  the  act  c 
operated  "as  a  full  and  perfect  conveyance  in  praese 
issued  later  to  the  state,  would  have  no  operation 
further  assurance,  p.  89. 

ated  in  Megerle  v.  Ashe,  27  Cal.  327,  to  the  poi 
tive  grant  is  as  efiectual  to  pass  the  title  to  lands, 
for  every  purpose,  as  a  grant  evidenced  by  a  p« 
Sherman  v.  Buick,  46  Cal.  668.  Cited  in  Tubbs  t. 
to  the  point  that  "the  provision  made  for  a  pal 
section  (of  the  act  of  1850)  is  for  the  purpose  o: 
grantee  documentary  evidence  that  the  land  was 
flowed,  ood  a  further  assurance  of  title."  Afllrra 
Northcut.  3  Oreg.  397,  399;  Blakesly  v.  Caywood,  4 
T.  Stott,  4  Oreg.  57,  59;  Wilier  v,  Tobin,  16  Oreg.  6 
T.  Pennington  Co.,  2  8.  Dak.  9,  30  Am.  St.  Rep.  763, 
of  Congress,  aa  to  highways  over  public  lands,  was  a 
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ttlera  on  the  landi  tbereafter  took  them  subject  to  the  right  of 
In  Wright  V.  Roaeberry,  121  U.  S.  504,  Field,  J.,  mj-b,  after  citing 
ncipal  ease  and  others:  "The  result  of  these  decisions  is  that  the 
)f  IS50  is  one  id  praesenti,  passing  the  title  to  ttie  lands  as  of 
e.  but  requiring  identification  of  the  lands  to  render  the  title 
;   that  the  action  of  the  secretary   in  identifying  them  is  con- 

against  collateral  attack,  as  the  judgment  of  a,  special  tribunal 
eh  the  determination  of  the  matter  is  intrusted;  but  where  that 
has  neglected  or  failed  to  make  the  identification,  it  is  compe- 
>r  the  grantees  of  the  state,  to  prevent  their  rights  from  being 
ii,  to  identify  the  lands  in  any  other  appropriate  mode  which 
feet  that  object."  Affirmed  by  Field,  J.|  in  San  Francisco  Sav- 
Dion  T.  Irwin,  11  Sawy.  670;  28  Fed.  Etep.  710. 
up  Lands. — The  question  whether  lands  in  dispute  were  "swamp 
erflowed,"  at  the  date  of  the  act  of  1850,  must  always  be  responded 
the  jury  on  evidence  submitted  to  them  and  applicable  to  the 
>n,  p.  61. 

med  in  Thornton  t.  Thompson,  SB  Cal.  SOS,  87  Am.  Dec  78,  and 
DD  V.  Forrest.  39  Cal  319,  322.  ated  in  Keeran  v.  GrifHtb.  31 
M,  saying  that  "the  question  whether  a  given   subdivision  of 

within  the  act  will  remain  a  question  of  fact,  to  be  determined 
}n  official  certificates,  but  upon  evidence  that  would  be  competent 
'e  the  fact  if  it  arose  in  issue  upon  a  conveyance  between  private 
I.  And  we  do  not  undertake  to  say  that  the  action  of  the  two 
ments  in  that  behalf  will  preclude  a  person  claiming  under 
government,  by  right  of  title  having  its  origin  previous  to  such 

from  showing  the  tmth  as  to  the  character  of  the  land  claimed 
1."  Cited  in  Keeran  v.  Allen,  33  Cal.  645,  holding  that  swamp 
nust  be  "unfit  for  cultivation."  Affirmed  in  Keeran  v.  Griffith, 
.  584,  and  Read  v.  Caruthers,  47  Cal.  182.  Denied  in  French  v. 
)3  O.  S.  172,  where  Miller,  J.,  says:  "With  all  the  respect  we  have 
it  teamed  court,  we  are  unable  to  concur  in  the  views  therein 
led";   and  holds  that  a  United  States  patent  for  swamp  lands 

be  contradicted  by  parol  evidence  to  show  that  the  lands  were 
■flwamp  and  overflowed." 

9209.    HcOn-LITKAT  t.  EVANS, 
ition  of  Water  Rights  in  a  mining  ditch  can  be  made  only  by 

the  ditch  and  distribution  of  the  proceeds,  p.  98. 
med  in  Lorenz  v.  Jacobs,  69  Cal.  2S3.  Cited  in  Lenfera  v.  Henke, 
411,  24  Am.  Rep.  267,  holding  that  a  dower  interest  in  mines 
not  be  assigned  except  by  the  sale  of  the  mines  and  division 
Beds;  to  same  effect,  as  to  partition  of  a  spring  and  aqueduct, 
rd  V.  Carleton,  64  N.  H.  25;  also,  as  to  partition  of  n  water  ri.^ht, 
wa  V.  Cooper,  98  Iowa,  455;  60  Am.  St.  Rpp.  107.     Cited  in  Head 
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no  atatenient.  Supreme  Court  oalj  conaiders  matters 
judgment -rolL  A  referee's  report,  uid  clerk's  roiuul 
of  tlie  judgment- roll,  p.  109. 

Affirmed  as  to  clerk's  minutes,  in  More  t.  D«1  V 
and  People  v.  Empire  Co.,  33  Csl.  173.  Cited  in  Bat 
79  Cal.  267,  holding  that  where  the  appeal  is  on  1 
the  court  cannot  look  outside  of  it;  Lee  Sack  Sam 
246,  to  point  that  report  of  a  referee,  and  testimony,  i 
judgment-roll;  Wood  t.  Nissen,  2  N.  Dak.  30,  holding 
pher's  transcript  of  proceedings  and  evidence  is  not  a 
or  statement;  Heda  etc.  Co.  v.  Gisbom,  21  Utah, 
Dawlej  7.  Hovious,  23  Cal.  103;  Zefle  t.  Morits,  1  UUh, 
a  judgment  on  demurrer  can  be  reviewed  on  appeal 
ment  or  bill  of  exceptiona. 

Intermediate  Orders  do  not  form  part  of  the  judgr 
appellant  "must,  bj  means  of  a  statement  on  appeal 
the  record,  together  with  such  facts,  forming  the  baais 
Are  necessary  to  explain  the  .action  of  the  court  belo 
Affirmed  in  Abbott  v.  Douglass,  28  Cal.  299,  hj  Saw 
on  other  points;  also,  in  Wetherb«e  v.  Carroll,  33  Cal 
T.  San  Francisco,  36  Cal.  114;  and  in  McClelland  v.  D 
107.  Cited  in  Spence  v.  Scott,  97  Cal.  IS2,  to  the  poi 
striking  out  part  of  an  answer  cannot  be  reviewed  " 
exceptions";  and  to  same  effect  in  Graham  v.  Linehan, 
Statement  on  Appeal  is  for  the  purpose  of  bringin, 
orders  and  rulings,  with  the  facts  necessary  to  explain  : 
arise  during  the  progress  of  the  trial,  and  are  not 
motion  for  new  trial  or  judgment- roll;  also,  if  the  a 
order  refusing  a  new  trial  desires  only  a  review  of  ru 
ing  the  trial,  he  may  introduce  such  rulings  upon  i 
with  sufficient  evidence  to  point  them,  into  his  stab 
oi  make  a  bill  of  exceptions,  p.  110. 

Approved  in  dissenting  opinion  of  Sawyer,  J.,  in  Quivi 
CaL  322.  Cited  in  Sharp  v.  Daugney,  33  Cat.  SIS, 
jections  to  legal  sufficiency  of  an  affidavit  and  order  of 
be  raised  by  motion  made  in  the  action,  or  on  an  appel 
statement;  Treadwell  v.  Davis,  34  Cal.  605,  M  Am.  1 
"There  is  no  controversy  as  to  any  material  fact,  and 
court  below  is  sought  to  be  reviewed  on  questions  o 
such  cases  a  statement  on  appeal  is  not  only  a  prope 
often  the  most  convenient,  expeditious,  and  economical 
the  alleged  errors  before  this  court."  Cited  in  Gate 
Cal.  200,  where  an  appeal  was  dismised  for  lack  ol 
judgment-roll,  the  court  declining  to  refer  to  the  n 
appeal  by  other  parties  in  the  same  case,  in  ths  absence 
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)er  V.  Pac  M.  Co.,  7  Nev.  121,  holding  that  objectioni  to  i 
it  the  trial  should  be  brought  up  by  ■tatement  on'  ap[ 

lent  on  Motion  for  Hew  Trial  ia  for  the  purpoee  of  hi 
record  mattera  arising  during  the  trial  that  the  ap] 
eviewed,  p.  110. 

ed  in  Graham  t.  Stewart,  68  Cal.  3TS.  Befeired  to  in  Qui 
,  32  Cal.  305,  holding  that  an  order  striking  out  a  atat 
ppealable,  and  saying  that  though  such  appeal  was  a 
irincipal  caae,  the  point  was  not  made,  "and  it  escapt 
Sawyer,  J.,  dissenting,  on  page  327. 

may  be  imposed  on  a  prevailing  party,  for  introducing 
tter  into  a  statement  on  appeal  or  motion  for  new  trial, 
m  an  illuatration  in  dissenting  opinion  in  QtuTey  ▼.  Gamhi 
Affirmed  in  Stark  t.  Hill,  31  Mo.  App.  109. 
of  Intention  to  move  for  a  new  trial  must  be  filed  and 
lie  statutory  time,  subject  to  the  court's  power  to  extei 
the  statute  provides,  pp.  112-114. 
id  in  Cottle  r.  Leitch,  43  Cal.  321,  322. 
lent  on  Motion  for  New  Trial  must  be  filed  within  five 
-rice  of  notice  of  intention,  unless  the  court  extends  thi 
led  by  statute,  p.  114. 

Bd  in  SteTcns  t.  Northwestern  Co.,  1  Idaho,  60S. 
lent  on  Appeal,  not  filed  and  served  within  the  statutory 
>erly  stricken  out,  p.  IIC. 

n  Eavanagh  v.  Maus,  29  Cal.  262,  holding  that  a  atatemei 
Bd  in  time.  Approved  in  disaenting  opinion  of  Sawyer, 
■.  Oambert,  32  Cal.  326.  Cited  in  Cody  v.  Filley,  4  Col< 
that  where  a  statement  was  filed  on  the  last  etatutor; 
f  it  on  the  next  day  was  invalid;  and  in  First  Nat.  Bi 
Uont.  656,  holding  that  where  an  appeal  was  from  the 
i  also  from  the  refusal  of  a  new  trial,  and  the  Btatemes 
late  for  the  Bret,  but  in  time  for  the  second,  it  did  not  o 
ver  of  any  rights. 

lent,  on  motion  for  new  trial,  need  not  itself  be  included 
it  on  appeal  from  the  order  of  refusal,  where  the  only  qu 
s  to  the  sniEciency  or  character  of  the  statement,  but 
or  not  it  was  Bled  in  time,  p.  110. 

red  in  dissenting  opinion  of  Bawyer,  J.,  in  Quivey  t.  Qa: 
ilfi. 

19-148.    HILLASD  T.  HATHAWAY. 

t^Where  an  order  lefnsing  a  new  trial  redtes  that  the  i 
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WBB  submitted  on  a  statement  bj  consent  of  col 
precluded  from  saying  that  the  statement  nas  i 

Cited  in  Meredith  v.  SanU  Clara  Assn.,  60  Ca.1 
tiea  to  an  undertaking  on  appeal  waived  their 
jurisdiction  of  the  court  by  signing  the  undertal 
Am.  Dec.  467,  on  this  point- 

Keaulting  Trust  arises  where  a  deed  is  made 
consideration  is  paid  by  another.  These  trusts  . 
from  the  operation  of  the  statute  of  frauds,  p.  1 

Affirmed  in  Sandfoss  v.  Jones,  35  Cal.  487.  G 
33  Cal.  193,  holding  that  if  "the  one  party  pays 
sideration,  the  party  taking  the  title  to  the  who 
tee  for  the  other  party,  pro  tanto.  The  party  ae' 
show  that  the  money  was  paid  by  him  at  or  beft 
conveyance";  to  the  same  effect  ia  Roberts  v.  Wi 
V.  Karnes,  67  Cal.  256;  and  Tripp  v.  Duane,  74  Cl 
T.  Davidson,  97  Fed  712,  noted  under  Hidden  y.  Jo 
nor  v.  Irvine,  74  Cal.  439,  holding  that  a  purchaBi 
held  it  in  trust  for  the  owner,  who  furnished  tt 
Uellman  v.  Messmer,  76  Cal.  170,  to  the  point 
"may  have  been  paid  by  the  party  who  took  the 
a  loan  to  the  other  party,  and  if  so,  a  trust  reaul 
in  Thomas  v.  Jameson,  77  Cal.  93;  Broder  v.  Conk 
tliat  an  attorney  who  bid  in  property,  at  a  sale 
insolvent,  for  the  benefit  of  the  insolvent  and  I 
trust  for  them.  Afiinned  in  Riley  v.  Martinelli, 
Rep.  211.  Cited  in  Warren  v.  Adame,  IS  Colo.  6S 
results  from  acta;  dissentinf;  opinion  in  Towle  v. 
a  majority  of  the  court  holding  that  the  statute  i 
Lyons  v.  Bodenhamer,  7  Kan.  478,  holding  that  o 
warrant,  aettles  on  and  improves  the  land  witi 
owner,  becomes  the  beneficiary  of  a  resulting  tru 
37  Kan.  363,  365,  to  the  point  that  the  considers 
rectly  from  the  beneficiary;  dissenting  opinion  ii 
Mo.  G96,  a  majority  of  the  court  holding  that  i 
had  been  made  of  plaintiff's  claim  to  an  equit 
based  on  his  furnishing  money  for  their  purrhae 
PurcelL,  46  Ohio  St.  143,  15  Am.  St,  Eep.  579,  aa; 
between  resulting  trusts  and  trusts  lor  charitat 
most  as  clear  and  ae  broad  as  that  between  legal 
.  .  .  .  A  resulting  trust  is  to  be  performed  oi 
tee  by  transferring  the  title  of  the  ceatui  que 
and  in  Chenoweth  v.  Levria,  9  Oreg.  152,  holding 
sale  of  an  interest  in  laud  acquired  under  a  resu 
writing  under  the  8tatut«b 
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iltogether  detached  from  each  other  aad  con- 
particular  finding  be  doubtful  or  obscure,  ref- 
he  context  for  the  purpose  of  ascertaining  the 

Co.  T.  RichaTdBon,  72  CaL  604,  remarking  tbat 
findings  as  if  they  were  dug  up  from  the  ruins 
terent  epochs."  Cited  in  Pat«at  Brick  Co.  t. 
ng  that  an  assignment  'is  pleaded  in  the  same 
>  findings,  and  this  is  sufficient."  AfRrmed  in 
135,  and  Bames  t.  tjabrom,  10  Ne7.  24S. 
□isstble  to  explain  or  contradict  a  recital  in  a 
ODsideratioD  1  if  the  evidence  is  merelj  parol,  it 
eat  caution,  and  the  court  will  took  anxiously 
ircumstances  to  support  it,  p.  142. 
iiffy,  104  Cal.  607,  and  Dalton  t.  Dalton,  14  Nev. 
rust  etc.  Co.,  146  Cal.  137,  parol  evidence  is  ad< 
lulting  trust  in  realty  arising  under  Civil  Code 
sideratioD  recited  which  was  not  in  fact  paid  by 

IS. — Wliere  a  trustee  under  a  resulting  trust 
I  the  beneficiary  upon  payment  by  the  latter  of 
nterest,  the  statute  does  not  begin  to  run  until 
>p.  146,  146. 

66  Cal.  609,  holding  that  where  a  vendee  under 
lined  in  possession,  paying  installments  of  the 
last  of  such  payments  was  made  two  years  be- 

him  to  enforce  the  contnu^,  his  equitable  right 
of  it  waa  not  barred  by  the  statute  of  limita- 
ec.  78. 

:-B  T.  couMrr  judge. 

D  prevent  a  eoiwty  judge  from  pnnishing  con- 
.  court,  p.  162. 

[uir,  62  Cal.  481,  holding  that  an  order  adjudging 
cannot  be  appealed  from  "simply  on  the  ground 
want  of  jurisdiction  to  render  the  judgment," 
Bper  remedy;  also  in  Phillips  t.  Welch,  12  Nev. 
i  to  review  a  judgment  punishing  for  contempt, 
(re  the  lower  court  "acquired  jurisdiction  of  the 
the  person  of  the  petitioner,  this  court  has  no 
ipeal,  writ  of  error,  habeas  corpus,  or  certiorari"; 
Utah,  532,  holding  that  prohibition  lies  against 
lupreme  court  to  prevent  his  inflicting  a  punisb- 
ui  ■."■I    habeas  corpus  not   being   adequate   or 
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ud  Pettis  V.  Providence,  11  R.  I.  376.  Cited  in  notft 
ice  muBt  he  for  th«  period  prescribed  ttj  the  statute, 
f.  Tucker,  32  Ho.  App.  62B,  &nd  Leonard  r.  Spsrlcs, 


tPLE  T.  PACHBCO. 

payment  of  coupons  oo  Pacific  Railway  bonds  Is 
ty  within  the  meaning  of  article  S  of  the  constlta- 
loUDt  of  the  state  debt,  pp.  207-221. 
:e  V.  State,  144  Gal.  69S,  construing  and  anstaining 

SUte  V.  City,  24  Mont.  629,  quoting  City  t.  Ed- 
Distinguished  in  Eaton  v.  Minlnaugh,  43  Or.  476, 
requiring  election  for  selection  of  county  seat  and 
k  to  issue  warrants  to  pay  cost  of  constructing  new 
cation  selected  and  to  levy  tax  to  pay  off  such  war- 
Co.  V.  Board  of  Supervisors,  30  CsL  439,  to  the  point 
may  appropriate  fundi  for  aid  of  a  railway;  also  in 
id.  209,  22  Am.  St.  Rep.  628,  holding  that  the  ques- 
,ppropriatk>n  is  for  the  legislature.  Disapproved  In 
,  De«kdy,  498,  saying:  "I  have  never  been  able  to 
issent  to  the  reasoning  by  which  the  court  arrived 
lat  the  act  in  question  did  not  create  a  debfj  and 
'opriation  for  erection  of  public  buildings,  to  be  paid 
xioda,  was  void;  in  Pleasant  Valley  Co.  t.  County 
160,  holding  that  salaries  not  due  until  the  first  of 
be  included  in  an  appropriation  for  December.  Cited, 
ig  eases  (for  which  see  note,  ante,  to  State  t.  Uc- 

Tii:.:  9  Colo.  411;  84111.631;  37  111.409,422;  BT  Ind. 
1;  127  Mo.  641;  4B  Am.  St.  Rep.  OSO;  6  Mont.  640; 
14,  36;  26  Oreg.  246,  247;  6  8.  Dak.  622;  B6  Am.  St. 

0;  14  Wash.  St.  93;  36  Weat  Va.  619. 
m  is  vested  in  the  legislature,  and  that  power  ia 

y  T.  Ban  Francisco  Gaa  Co.,  28  Cal.  SBS.  Cited  in 
£8  CaL  396,  holding  that  the  legislature  oonld  au- 
b«  paid  on  deferred  county  warrants. 

\m.  Dee.  60.    WILCOXSON  t.  BUBTOH. 
granted  on  the  ground  that  the  evidence  does  not 
,  where  the  evidence  it  confiicting,  p.  232. 
98  Am.  Dec.  409,  3  Am.  St.  Kep.  67B;  T  Am.  St.  Rep. 
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Confesuon  of  Judgment  by  a  debtor  witbou 
creditor,  and  for  a  greater  amount  than  is  a 
236. 

Cited  in  Andereon  v.  Bank,  140  Cal.  698,  austt 
on  behalf  of  himaelt  and  other  creditors  to  ae 
Tullf  V.  Harloe,  35  Cal.  30S,  96  Am.  Dee.  106,  b 
knowingly  and  intentionally  giren  and  takei 
than  is  due,  and  not  as  security  for  future  ad 
against  the  other  creditors  of  the  mortgagor"; 
ranees,  "it  must  show  upon  its  face  the  utmost 
secured,  but  it  need  not  show  whether  that  amo 
■ng  debt  or  future  advanceH."  Cited,  also,  in  I 
9Q  Am.  Dec.  274,  holding  that  a  judgment  by  coi 
lent  against  creditors,  "is  valid  till  vacated  uj 
for  the  purpose";  Pond  v.  Davenport,  44  Cal.  48' 
confession  of  judgment  was  defective  for  failui 
facts  a«  to  the  indebtedness,  yet  the  presum 
arising  was  successfully  rebutted  by  evidence. 
Caruth,  S9  Ark.  692,  holding  that  a  confessio 
the  kuowledge  of  the  creditor  estops  neither  pi 
thing  set  forth  in  it,  but  the  creditor  may  ratif; 
so  without  affecting  rights  under  intermediate 
Gilder,  61  Miss.  672,  holding  a  confession  of  judgi 
was  no  plaintiff;  Mendes  v.  Freiters,  16  Nev.  397; 
aniotint  named  in  a  complaint  and  attachment 
was  actually  due,  but  plaintiff  acted  in  good  faiti 
void  but  goi>d  as  to  the  actual  indebtedness,  as 
taohing  creditors;  Beszley  v.  Sims,  SI  Va.  64S,  h 
fesaion  of  judgment  has  all  the  attributes  of  o' 
notes  on  this  point  to  65  Am.  Dec.  522;  09  Am.  I 
650;  11  Am.  St.  Rep.  821 ;  12  Am.  St.  Rep.  659;  4 

Estoppel. — Where  an  answer  averred  a  certair 
indebtedness,  defendant  was  held  tliereby  estopj 
ferent  amount  and  nature,  p.  236. 

Cited  in  notes  to  22  Am.  St.  Rep.  TBI,  and  3 
estoppel  by  pleadings. 

27  Cal.  238-248.    HcWmT  t.  OVOimOK. 

Certified  Copy  of  deed,  that  had  been  impropei 
legally  acknowledged,  is  evidence,  if  the  exist 
proven,  p.  24S. 

Cited  In  Mayo  t.  Haseaux,  38  Cal.  449,  to  the 
copy  of  an  instrument  duly  recorded  may  be  re 
proof  of  the  original,  if  it  be  shown  to  the  satisfi 
the  original  is  not  under  the  oontrol  of  the  pai 
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,  holding  that  where  the  statute  requires  that  an 
^knowtedged  before  being  recorded,  recording  it 
nt  is  not  conBtructive  notice  of  its  contents, 
in  a  foreign  countrj,  impropertj  aclcnowledged, 
t  producing  the  attesting  witness  or  proving  liis 

T.  Whelan,  27  Cal.  310. 

«  Person  of  defendant  appearing  never  to  have 

>e  of  ejectment,  the  judgment -roll  therein  is  not 

). 

lyde,  31  Cal.  348,  to  the  point  that  "when  it  ap- 

at  the  court  has  no  jurisdictiou  of  the  person  of 

irboni  judgment  is  rendered,  the  judgment  may  be 

b;  defendant  is  ejectment  must  be  pleaded  bj 
).  247. 
Shear,  30  Cal.  473;  Calderwood  v.  Pjser,  31  Cal. 

37  Cal.  129,  153;  99  Am.  Dec.  259,  270;  Eeily  v. 

McLane  v.  Bovee,  35  Wis.  35. 
tf  Sale  of  land  on  execution  is  not  evidence  for 
;  if  the  time  for  redemption  had  not  expired,  the 
HEompetent  to  establish  any  right  in  the  defend- 
]uita.ble;  if  the  time  for  redemption  had  passed, 
have  obtained  their  deed,  p.  248. 
larlow,  138  Cal.  392,  but  held  inapplicable  under 
Page  V.  Rogers,  31  Cal,  301,  to  the  point  that  the 
lass   to  the  purchaser  until   tbe   delivery  of  tli* 
note  on  sheriff's  deed  in  16  Am.  Dec.  262. 
liscretion  of  the  court,  p.  248. 
im.  Dec  158. 

.  ▼.  AKDERSOir. 

il  failing  to  include  evidence  on  a  point,  the  pre- 
Lct  was  sufficiently  proven  to  warrant  the  verdict. 

Swift,  10  NeT.  402,  holding  that  where  questions 
specifled  in  the  statement,  they  will  not  be  con- 

at  of  contract  by  defendant  held  to  have  been 
I  th«  effect  of  failure  to  give  it  not  decided,  p. 

llaek,  06  Cal.  42,  to  the  point  that  plaintiff's  as- 
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slgnee  must  notify  defendant  of  tbe  assignment  or 
atituted  as  plaintiff. 

27  Cal.  263-2S6.     FKISBIB  t.  PBICE. 

Notice  to  Quit  is  necessary  to  give  a  right  of  actic 
at  will,  p.  266. 

Cited  in  Simpson  v.  Applegste,  75  Cal.  346,  holding 
ant  at  will  denied  the  tenancy,  notice  to  quit  was  n 
bringing  suit;  i'omeroy  v.  Belt,  US  C&l.  03S,  holding  I 
a  contract  of  sale  "is  sometimes  termed  a  quasi  te£ 
purpose  of  recovering  possession  by  the  vendor;  .  , 
held  in  some  cases  entitled  to  a  demand  for  possessioi 
can  be  deemed  unlawful";  Treadway  v.  Sharon,  7  Ni 
where  a  license  to  occupy  is  determinable  by  a  men 
quit  is  not  necessary;  and  in  note  to  42  Am.  Dec  12 

27  Cal.  256-258;  87  Am.  Dec.  75.  HALL  t.  ADBORll 
Offlcen  of  ■  Coiporation  have  no  power  to  autbori 
a  note  as  surety  for  another,  in  respect  to  a  matter  hi 
tbe  corporate  fausinesa,  and  in  which  the  corporation 
867. 

Cited  in  Melone  v.  Bufhno,  129  Cal.  623,  524,  aa  re] 
case;  Hall  v.  Craudall,  29  Cal.  668;  note  to  In  re  A 
70  Am.  St.  Rep,  164,  on  ultra  vires.  Affirmed  in  B 
Cal.  570,  572,  89  Am.  Dec.  65,  60,  holding  that  ne 
fleers  liable  personally,  for  "it  is  clear  upon  inspectioi 
that  tbe  defendants  intended  to  bind  tbe  company  i 
and  that  the  plaintiffs  so  understood  it."  Cited 
Pacific  Wool  Co.,  64  Cal.  lOS,  holding  that  a.  note  sign 
of  a  corporation,  describing  himself  as  such,  was  bis 
not  the  corporation's.  Distinguished  in  Seeley  v.  Ss 
24,  holding  that  the  president  of  a  lumber  company 
row  money  to  carry  on  the  business  of  the  corporal 
tional  Bank  v.  German  American  Co.,  116  K.  Y.  292, 
poration  bad  no  power  to  indorse  an  accommodation 
Co.  V.  First  Nat.  Bank,  86  Fed.  Bap.  747,  holding  thai 
corporation  had  no  power  to  make  a  note  of  the  cot] 
himself,  and  get  it  discounted  for  his  own  use;  Lyon 
86  Fed.  Bep.  122,  to  the  point  that  "it  is  ultra  vires  o 
poration  and  its  offlcers  to  make  accommodation  papi 
the  payment  of  tbe  obligations  of  others";  and  in  nc 
644,  and  31  Am.  St  Rep-  763,  764. 

27  Cal.  268-273.     WILSON  t.  BKAHNAV. 

Chattel  Hortsase  and  Pled£e. — Chattels  mortgaged 
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after  tbe  debt  is  due,  at  public  sale,  after  reasonable 

pp.  270,  271. 

T.  Badger,  3G  CaL  411,  holding  that  "in  the  case  of 
iraaina  in  the  pledgor,  but  in  the  case  of  a  chattel 
[»OBBeBBion  of  the  chattel  be  delivered  to  the  mart- 
tie  passes  to  the  mortgagee,  subject  to  be  defeated 
F  the  eondition,  and  in  case  of  a  breach  it  becomes 
,he  mortgagee";  Wright  v.  Eoas,  36  Cal.  429,  to  the 
gee  may  have  the  property  sold  for  the  payment  of 

it,  after  calling  upon  the  pledgor  to  redeem,  by  a 
i  may  himself  sell  the  property  after  due  notice  to 
t  T.  Buchanan,  2  Dak.  203,  holding  tbat  wher«  a 
Is  sold  them  at  private  sale  contrary  to  the  terms 

was  a  conversion  and  pxtinguiahed  the  mortgage 
!  lud.  102,  holding  tbat  if  possession  has  been  taken. 
iptlon  may  be  foreclosed  by  a  sale  on  due  notice; 
,  3  Nev.  318,  83  Am.  Dec.  407,  holding  that  a  8tatut;> 
s  does  not  deprive  the  mortgagee  of  the  right  to 
on  due  notice;  Blackburn  v,  Selma  Co.,  3  Fed.  Rep. 
■ere  a  decree  requires  a  aale  to  be  confirmed  in  or- 
F  redemption,  the  sale  is  not  complete  without  it ; 
447,  and  SI  Am.  Dee.  313,  on  chattel  mortgage;  n~(e 
,  on  notice  of  sale;  and  notes  to  70  Am.  Den.  SOI, 

730,  on  pledge. 
-Meeker  v.  WaMron,  62  Neb.  697. 

iBOEDER  T.  JAHITS. 

itiona. — An  averment  in  aa  answer  that  the  suit 
Ltute  Is  not  >  statement  of  a  fact  but  of  a  con- 
9. 

Mountain  Co.  v.  Stranahan,  31  CaL  393.  Bpaulding 
1ST,  noted  under  Caulfleld  t.  Saunders,  17  CaL  {i71. 
-If  tbe  trustee  bas  not,  by  act  or  declaration,  mani- 
on  to  repudiate  the  trust  and  violate  the  contract 
[ley  came  to  his  hands,  there  must  be  a  demand  by 
for  the  money,  and  a  refusal,  before  he  is  liable  to 
oney.  The  statute  of  limitations,  therefore,  would 
1  in  such  case  unless  the  demand  was  made,  p.  280. 
I  Y.  Carafla,  86  CaL  440,  and  Millet  v.  Bradbury, 
^shed  in  Bills  v.  Silver  King  Co.,  103  Cal.  23,  hold- 

an  administratrix  for  dividends  on  mining  shares 
ears  from  date  of  the  claim,  on  account  of  laches  of 
lemand. 

tbat  does  no  harm,  is  not  cause  for  rerersal  of 
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Cited  in  Tage  v.  Alberts,  2  Idaho,  262,  holding  tl 
ficient  to  sustain  the  judgment,  failure  to  find  np 
of  the  complaint  is  not  ground  for  nev  trial 

27  CaL  282-287.     REDDINQ  t.  WHITK. 

Pneblo  Lsuda. — Leases  b;  the  municipal  antho 
acre  tracts  for  nearly  a  thousand  jears,  at  a  rent 
per  annum,  were  void,  p.  287. 

Cited  in  Holladay  v.  San  Francisco,  124  CaL  350, 
T.  Jacks,  139  Cal.  561,  noted  under  Hart  t.  Burn 
Francisco  v.  CanaTan,  42  CaL  666,  to  th«  point  "ths 
lands  it  ia  competent  for  the  legisUtore  to  contro] 
shall  be  managed  and  controlled  or  disposed  of  I 
poration." 

■27  Cal.  S87-2»g.     PEOPLE  t.  SEIDMO&E. 

Former  Jndgment  is  k  bar  when  cause  tried  on 
ground  on  which  judgment  was  based,  p.  293. 

Cited  in  Town  v.  Pomeroy,  III  Wis.  671,  holding 
under  facts  stated. 

27  Cal.  295-299.    STBIHBACH  v.  LEBSE. 

AffidaTit  of  Publication  of  summons  in  a  news] 
the  affiant  is  one  of  the  persons  authorued  by  si 
298. 

Cited  in  Sharp  v.  Daugney,  33  CaL  614,  holding 
the  "publisher  and  proprietor"  of  a  paper  was  a 
with  the  statute;  Uabn  v.  Kelly,  34  Cal.  419,  428,  » 
ing  that  where  the  affidavit  did  not  aver  the  poeiti 
the  judgment  stated  that  service  had  been  made  i 
the  order  of  the  court,  the  preaumption  was  "that 
by  the  proper  person  was  in  fact  made."  Cited  in  . 
174  III.  49,  holding  mere  recital  of  status  of  affiant 
Brackett,  89  Ind.  418,  holding  that  notice  of  petit 
ditch  must  be  advertised  as  prescribed  by  the  s 
Odell  T.  Campbell,  S  Oreg.  306.  Cited  to  the  point 
lication  must  strictly  comply  with  the  statute,  in  ( 
a  McCrary,  44D,  10  Fed.  Rep.  893,  and  Martin  v.  B 
708;  also  in  Gray  v.  larrimore,  4  Sawy.  846,  2  A 
Field,  J.,  holds  that  evidence  is  inadmissible  to  su; 
nffidftvit  of  publication,  eayinf;:  "The  statute  pre; 
of  the  evidence  which  shall  be  produced  and  by  wh 
It  is  not  sufficient  that  other  proof  equally  persui 
may  be  olTered.  llie  statutory  proof  will  alone  suf 
42  Am.  Dec.  03,  on  this  point 
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nduit  is  when  he  answer*,  demurs,  or  fllea  notice 
e  of  this  notice  should  antedate  or  be  contempo- 
rice  of  all  other  notices  and  papers;  notices,  the 
'not  to  give  notice  of  appearance  but  to  give  no- 

or  ahout  to  be  takeu,"  are  not  included  in  the 
.2S9. 

Packard,  28  Cal.  651,  holding  that  notice  of  motion 
it  is  not  such  an  appearance  as  authorizes  the 
nt  b;  default;  Coombs  v.  Parish,  S  Colo.  297,  hold- 
ay  enter  a  special  appearauce  for  the  purpose  of 
dismiss.  Denied  in  Curtis  v.  McCuUough,  3  Nev. 
^tute  prescribing  what  shall  constitute  an  appear- 
!  appearance  in  a  different  manner  tor  other  pur- 
t  a  different  rule,  "so  manifestly  against  the  uni- 

courts,  should  not  be  adopted,  except  upon  the 
[uage  of  the  statute."     Cited  in  McCoy  v.  Bell,  1 

that  the  personal  presence  of  defendant  is  not  an 
t  must  be  performed;  he  must  answer,  demur,  or 
en  notice,  or,  if  an  attorney  appears,  he  must  give 

publication  is  presumed  where  plaintiff  is  himself 

fTs  sale  on  foreclosure,  p.  2B9. 

T  V.  Whitney,  33  Minn.  428,  as  to  sale  on  execu- 


HHH  T.  WHBI.AN. 

to  Foreign  Deed  is  presumed  to  be  out  of  the 
the  trial,  p.  310. 
&m.  Dec.  723. 
ions. — The  statute  must  be  strictly  complied  with, 

Ication  of  notice  of  locating  a  ditch,  in  Vizzard  v. 

0,  as  to  publication  of  summons  and  attachment, 

1,  70  Tex.  601;  Park  v,  Uigbee,  6  Utah,  416,  noted 
cbardson,  26  Cal.  152;  note  to  Miller  v.  White, 
n  general  subject;  as  to  service  of  notice  of  pub- 

Brigham,  79  Wis.  441. 
.ppear  by  the  record  or  otherwise  that  the  court 

over  the  person  of  the  defendant,  the  judgment 
nullity,  whether  it  comes  directly  or  collaterally 
s  so  whether  the  court  be  of  inferior  or  superior 
iindamental  rule  that  no  court  can  acquire  juris- 
ssertion  of  it,  or  by  deciding  that  it  has  it,  p. 
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Affinned  in  McMinn  r.  O'Connor,  27  Cal.  246.  C 
Ma;or,  2S  Cal.  188,  holding  with  regard  to  a  corpon 
cer  can  acquire  power  or  juriadiction  hj  the  mere  a» 
in  Forbes  v.  Hyde,  31  Cal.  348,  to  the  point  that  whe; 
record  that  the  court  bad  no  juriadiction  of  the  per 
ant,  the  judgment  may  be  collaterally  attacked.  M 
Kelly,  34  Cal.  402,  94  Am.  Dec.  74fl,  saying  that  in 
"the  rule  may  be  stated  too  broadly,"  and  that  the  Is 
"implies  that  a  want  of  jurisdiction  may  be  shown  a] 
question  was  involved  in  that  case,  and  what  was  si 
jeet  must  be  considered  dictum";  and  holding  "the  ti 
....  where  the  record  is  silent  as  to  what  wa 
presumed  that  what  ought  Ui  have  been  done  was  i 
rightly  done;  but  when  the  record  states  what  was  d 
presumed  that  something  different  was  done,"  p.  407 
T.  Page,  18  Wall.  369,  where  Field,  J.,  says:  "Wher 
appears  from  the  inspection  of  the  record  of  a  court  ( 
tion  that  the  defendant,  against  whom  a  personal 
cree  is  rendered,  was  at  the  time  of  the  alleged  servic 
ritorial  limits  of  the  court  and  thus  beyond  the  ret 
and  that  be  never  appeared  in  the  action,  the  presui 
tion  over  his  person  ceases,  and  the  burden  of  estal 
diction  is  cast  upon  the  party  who  invokes  the  benef 
the  judgment  or  decree."  Cited  in  Hall  v,  Melvin,  62 
St.  Rep.  302,  saying:  "Where  a  bill  shows  no  cause 
the  defendant  with  reference  to  the  subject  matter  of  t 
a  decree  based  upon  such  a,  bill  is  a  nullity,  no  tuatti 
Adams  V.  Adams,  164  Mass.  297,  where  a  divorce  re 
fomia  court  is  held  invalid  for  lack  of  jurisdiction  the 
of  defendant.  Affirmed  in  Palmer  v.  McMaater,  g  Mor 
Attachment  Lien  on  land  cannot  be  effectual  to  imp 
of  the  land  by  tfae  defendant  in  the  attachment  suit, 
rendered  therein,  p.  31S. 

Cited  in  McCIellan  v.  Solomon,  23  Fla.  444,  II  Am.  ! 
ing  that  a  "judgment  lien  relates  back  to  the  date  of  tl 
the  judgment  debtor  and  his  fraudulent  grantee,  or  s 
purchasing  the  real  estate  as  the  property  of  the 
subsequent  to  tbe  attachment";  and  that  the  "title  of 
a  sale  under  tbe  judgment  dates  as  against  such  part 
of  the  levy  of  the  attachment." 

Creditor's  Bill,  to  impeach  for  fraud  a  conveyance  by 
be  brought  by  a  judgment  creditor;  as  between  the  grs 
a  conveyance  executed  to  defraud  creditors  is  valid,  p. 
-'  Cited  in  Aigeltinger  v.  Einstein,  143  Cal.  614,  hut  del 
t.iolii.n^  creditor  to  set  aside  conveyance  before  judgmei 
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1  T.  Tucker,  S8  Neb.  iCZ,  on  poiot  that  adminiBtrator  of  eatate 
lue  to  vacate  fraudulent  conveyance  by  accident  before  creditor'B 
have  been  allowed;  Ohm  v.  Superior  Court,  SB  Cal.  548,  20  im. 
^  247,  holding  that  where  •  decedent  made  a  deed  In  fraud  of 
■,  "any  creditor  ia  entitled  to  maintain  an  action  to  set  aside 
'raudulent  conveyance,  but  he  must  be  a  creditor  whose  claim  has 
lowed  by  the  adnunistrator  or  is  evidenced  by  a  judgment";  to 
feet  in  Field  v.  Andrada,  106  Cal.  110,  and  Murphy  v.  Clayton, 
.  536.  Distinguished  in  Quarl  v.  Abbett,  102  lod.  244,  62  Am. 
0,  holding  that  the  rule  that  only  judgment  creditors  can  sue  is 
Force  in  Indiana,  and  even  under  the  old  rule  there  were  ezcep- 
ated  in  note  to  90  Am.  Dec.  288j  2B0,  on  creditor's  billa. 
Deed  of  land  to  a  grantee  in  possession  thereof  under  claim  of 
oea  not  paw  the  title;  wlien  he  paid  the  taxes  properly  levied, 

discharged  his  own  obligation  under  the  law,  p.  316. 
led,  as  to  purchase  by  an  administrator's  agent,  in  Bemal  v. 
36  CaL  1*6,    Affirmed  in  Barrett  v.  Amerein,  36  Cal.  320;  Gar- 

Hutings,  3S  Cal.  223;  Reily  v.  Lancaster,  30  Cal.  SfiS;  Bums  v. 
i6  Ga.  604;  Stears  v.  HoUenbeck,  38  Iowa,  661.  Cited  in  Wambole 
t.  2  Dak.  27,  holding  that  one  owning  land  under  recorded  deeds 
d  to  pay  the  taxes.  Distinguished  in  Seaver  v.  Cobb,  03  111. 
ring:     "Here  the  appellee  was  in  possession,  but  claimed  no  title 

elf,  but  that  it  was  in  the  general  government Con- 

the  correctness  of  the  rule  [in  the  principal  case],  it  does  not 
this."  Cited  in  Hadley  v.  Muaselman,  104  Ind.  461,  holding  that 
i  for  hire  may  be  purchaser,  saying:  "Where  the  person  who 
under  a  contract  or  duty  to  pay  taxes,  he  cannot  become  a  pur- 
but  where  there  is  no  contract  and  no  duty  he  may  buy";  also 
is  V.  Smith,  42  Iowa,  671,  saying  that  where  poseessiou  ia  held 
as  tenant,  trustee,  nor  agent  of  the  owner,  it  can  be  no  impedi- 
)  acquisition  of  a  tax  title;  and  ic  notea  on  this  point  to  75  Am. 
.  250,  15  Am.  Dec.  686,  886,  and  85  Am.  Dec.  100. 
lent  by  the  Jndse,  after  a  ruling  on  evidence,  as  to  the  respecta- 
f  the  witness,  held  to  be  an  irregularity  that  would  warrant  re- 
3i  the  judgment,  if  the  judgment  depended  in  any  material  de- 
■on  the  testimony  of  the  witness,  p.  320. 

.  in  Estate  of  Blake,  136  Cal.  311,  as  to  comments  on  credibility 
rt  evidence;  Barlow  etc.  Co.  v.  Parsons,  73  Conn.  707,  reversing 
at  for  action  of  judge;  Peun.  Co.  v.  Hunsley,  23  Ind.  App.  60, 

inatmction  reflecting  on  credibility  erroneous;  State  v.  Kerns, 
Sa.  269,  ruling  similarly  as  to  instruction  as  to  defendant's  guilt; 
V.  Willard,  02  Cal.  490,  where  an  expression  by  the  court,  in 
on  evidence,  to  the  elTect  that  a  witness  "had  contradicted  her- 
reral  times,"  was  held  error;  People  v.  Van  Ewan,  111  Cal.  152, 
sa  instruction  as  to  the  credibility  of  the  defendant  in  a  crimi- 
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7  Am.  Dec.  81.    DB  OPREY  y.  DB  UPREY. 

question   affecting   the   right  of   the   plaintiff   to   b. 

igfats  of  each  and  all  of  tbe  parties  in  the  land,  may  be 

,  and  determined  in  such  action,  p.  336. 

renhout  v.  Higuera,  32  Cal.  264;  Bollo  v.  Navarro,  33 

es  T.  Salmon,  36  Cal.  E97;  06  Am.  Dec.  160;  Sutter  v. 

Cal.  lie;  Hancock  t.  Jjopez,  53  Cal.  371;   Martin  v. 

93,  594,  sajing;     "The  proceeding  in  partition  is  here 

which  the  rights  of  all  parties  may  be  fully  inquired 

ptermined;  it  answers  the  double  purpose  of  dividing 

ing  the  title,  and  the  mere  fact  of  an  advene  holding 

constitutes  no  objection  to  the  proceeding."     Cited  in 

f,  130  Cal.  182,  183,  holding  allegation  as  to  prejudice 

sary  in  complaint;  Adams  v.  Hopkins,  144  CaL  20,  ap- 

ged  adverse  occupants;  Ivancovich  v.  Weilenmau,  144 

Lg  effect  of  judgment  as  to  liens  not  litigated;  dis- 

Heinre  v.  Butte  etc.  Min.  Co.  126  Fed.  28,  majority 

rvener  in  partition  files  cross-bill  setting  up  equitable 

laimed  by  complainant  and  prays  for  cancellation  of 

>f  fraud  and  insanity  of  grantor,  and  'that  he  be  de- 

ch  interest,  court  need  not  t,tay  partition  suit;  Emeric 

I.  018,  saying  that  "before  any  partition  is  ordered  or 

nterests  and  shares  of  tbe  parties  are  to  be  determined 

Jie  court.    .    .    .    .    In  no  case  should  a  question  of 

>  referees."    Cited  In  Christy  v.  Spring  Valley,  68  Cal. 

defendant  in  a  rait  for  partition  "was  hound  to  dis- 

:laims  to  the  land,  so  that  the  court  might  ascertain 

em";  Jameson  v.  Hay  ward,  106  Cal.  687,  40  Am.  St. 

"It  was  the  evils  and  inconveniences  of  cotenancy 

0  the  writ  of  partition  in  the  English  courts,  and  it 

'  >triments  to  full  and  complete  enjoyment  of  realty 

)een  created  to  enforce  partition.     This  court  has 

in  upholding  the  right  of  a  tenant  in  common  to 

where  he  had  a  right  to  the  present  possession,  al- 

I  possession."     Distinguished  in  Grant  v.  Murphy, 

Am.  St.  Rep.  161,  holding  that  where  the  interest 

lecedent  in  partition  had  been  ascertained,  but  a 

mants  to  the  estate  was  pending  in  the  probate 

to  proceed  to  a  division,  leaving  the  contestants  to 

imong  themselves  in   the  proper  court.     Cited   in 

SB  Tex.  469,  to  tbe  point  that  rights  of  all  parties 

I  in  a  partition  suit;  to  same  effect  in  Kromer  v. 

040,  and  Boyston  v.  Miller,  70  Fed.  Rep.  58;  and  in 
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notea  on  partition  in  67  Am.  Dec.  707;  89  Am.  '. 
162;  33  Am.  St  Hep.  166;  37  Am.  St.  Kep.  100. 
Angwei  cannot  cause  diBmlHsal  of  suit  on  the 
Distiaguished  in  Eelley  t.  Knees,  68  CoL  212,  b 
plainant  fails  to  state  facts  sutScient  to  constit 
advantage  may  be  taken  of  the  defect  b^  den 
judgment  on  the  pleadings,  or  upon  a  motion  fa 

27  Cal.  337-339.     JEirKIITS  t.  FRIHK 

Statement  on  Motion  for  Hew  TtiaL — If  it  is 
motion  is  waived,  p.  338. 

Cited  in  Quive;r  v.  Gambert,  32  CaL  305,  holdin 
ing  out  a  statement  is  not  appealable;  also  in 
page  313  of  same  case,  contra.  Affirmed  in  Cam; 
618.  Cited  in  Wallace  v.  Lewis,  9  Mont.  403,  hi 
does  not  constitute  a  motion,  but  "the  attention 
called  to  it  in  some  way  by  soma  movement  of  < 

27  Cal.  340-342.    PEOPLB  t.  HODOBS. 

Accessoiy  must  l>e  tried  in  the  county  where  he  < 
p.  341. 

Affirmed  in  People  v.  Stakem,  40  CaL  602.  A 
opinion  in  Gibba  v.  Gibbs,  26  Utah,  427,  majority 
ant  answers  district  court  of  county  in  which  pi 
on  ground  of  adultery  resides  has  jurisdiction,  tho 
ted  in  another  county. 

87  Cal.  346-349.     SEED  T.  ELDBBDGB. 

Judgment  is  a  contract  for  the  payment  of  m< 

AfGrmed  in  Bean  v.  Loryea,  81  OL  163.  Cit< 
burgh,  90  Cal.  66,  26  Am.  St.  Sep.  101,  holding  that 
Is  not  a  contract  barred  In  two  years  under  sectic 
Civil  Procedure. 

Judgment  requiring  that  the  amount  thereof  b« 
ia  erroneous,  p.  349. 

Cited  in  Howe  v.  Nickerson,  14  Allen,  406,  boldinj 
does  noc  lie  to  enforce  specific  performance  of  a 
amoimt  paid  in  gold  coin ;  dissenting  opinion  in  L 
8  Ind.  App.  381,  a  majority  of  the  court  holding  t 
nlsh  a  remedy  for  an  existing  right;  and  in  note 
OD  legal  tender. 

27  Cal.  360-367.    ELLIS  t.  POLHEMUS. 

Probate  Claims.— Interest  on  shall  not  exceed  ten 
it  insolvent,  p.  364. 
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Inguished  in  Visalia  etc.  Bank  v.  Curtis,   136  Cal.  363,  and  held 
[cable  to  action  to  foreclose  decedent's  mortgage,  allowing  interest 
Tentional  rate, 
m,  within  tbe  meaning  of  section  131  of  tlie  Probate  Act,  includes 

and  mortgage  securing  it,  p.  364. 

i  in  Pitte  t.  Shiplej',  43  Cal.  leo,  161,  holding  that  a  mortgage 
aim  that  must  be  presented  against  a  probate  estate;  Verdier  v. 

96  Cal.  472,  474,  holding  that  under  section  1483  of  the  Code  of 
'rocedure  a  contingent  claim  must  he  presented  to  en  administra- 
'  allowance,  although  the  contingency  does  not  happen  until  more 
wo  years  after  the  expiration  of  time  ior  presenting  claims;  Reid 
ivan,  20  Colo.  601,  holding  that  a.  statute  barring  claims  after  one 
toea  not  apply  to  a  claim  secured  by  trust  deed;  Toulouse  v. 
■.i,  2  Idaho,  176,  170,  holding  that  a  vendor's  lien  is  not  a  claim; 
I.  Adsms,  22  Fla.  190,  holding  that  a  mortgage  is  within  a  stat- 
nonclaim;  dissenting  opinion  in  Corbett  v.  Bice,  2  Nev.  337,  338,  a 
ty  of  the  court  holding  that  "equity  courts  have  jurisdiction  to 
se  mortgages  against  estates  of  deceased  persons";  Northwestern 
r.  State,  18  Wash.  St.  70,  holding  that  the  word  "claim"  in  a  stat- 
garding  suits  against  the  state,  had  the  meaning  of  "cause  of 
';  and  in  note  to  81  Am.  Dec.   146,  on  claims. 

.  358-360.     VAHCE  t.  OLINGER. 

ling  Suit  in  Ejectment,  between  the  same  parties  for  the  same 
is  not  ground  for  dismissal  of  a  second  suit,  unless  tbe  latter 
the  aame  injury  on  the  same  issues,  p.  369. 
1  in  UcCormick  v.  Gross,  136  Cal.  306,  and  Beardsley  t.  Morrison, 
di,  483,  72  Am.  St.  Rep.  798,  holding  plea  insufficient  as  stated; 
ill  T.  Sliafter,  32  Cal.  195,  holding  that  "there  is  but  one  title 
in  tbe  parties  to  the  action  to  recover  the  possession  of  the  premi- 
ongb  there  may  be  many  evidences  of  title.  It  is  impossible  that 
!T*ons  claiming  adversely  to  each  other  can  at  the  same  time  hold 
ight  or  title  in  the  premises  as  wili  entitle  each  aa  against  the 
to  the  posseBsioo.  ....  Tbe  court  determines  which  of  the 
}lds  it."  Affirmed  in  Ijirco  v.  Clements,  36  CaL  134;  Martin  t. 
lo,  69  CaL  616.  Cited  in  Leonard  v.  Flynn,  89  Cat.  641,  23  Am.  St. 
93,  to  the  point  that  "a  plaintiff  may  have  two  suits  against  the 
iefendant  for  the  recovery  of  the  possession  of  the  same  land 
g  at  the  same  time,  if  tbe  second  is  brought  on  a  title  acquired 
the  commencement  of  the  first";  Arnold  t.  Woodward,  14  Colo, 
lying:  "Tbe  judgment  in  the  former  suit  would  not  estop  prose- 
of  the  present  suit,  so  that  suit  cs^nnot  abate  this";  and  in  note 
I  point  in  66  Am.  Dec.  211. 

.  360-36B.     AMERICAN  CO.  t.  BRADFORD. 

m  Verdict  may  be  rendered  by  tbe  jury,  In  tbeir  discretion,  in 


ST  CkL  SOO-HS  NotM  Mt  OftUfonlft  Btforti. 

m  wait  for  the  rteanrj  at  money  only  on  ipeoUli! 
other  caMi  the  court  inaj  direct  »  spetuaJ  verdict,  ■ 
proviDce  to  determine  aa  to  what  particular  fncti 
Bpedally,  end  neither  party  haa  the  right  to  dictate  tl 
tioulur  question  to  the  jury,  and  for  refusing  to  con: 
quest  no  error  can  properly  be  assigned,  p.  306. 

AfQrmed,  aa  to  discretion  of  court,  in  Smith  t.  Oe 
472;  also,  aa  to  discretion  of  jury,  in  TbompsoD 
634.  Cit«d  in  Prosser  t.  Montana  Central  Co.,  17 
"In  the  case  at  bar  no  flndings  were  requested  by 
did  not  aitc  that  the  court  submit  special  findings  i 
the  case.  Not  having  made  this  request,  he  cann 
action  of  the  court.  It  certainly  would  have  tht 
inextricable  confusion  to  instruct  them,  as  appellant 
might  find  special  flndinga  or  a  special  verdict,  wht 
intimation  was  given  to  them  upon  what  quesi 
should  find."  Cited  in  Bank  v.  Marshall,  8  Sawy.  39 
the  point  that  "submission  of  particular  questions 
ia  a  matter  wholly  within  the  discretion  of  the  co 
T.  Bullion  Co.,  16  Utah,  5S1,  holding  it  was  not 
•ubmit  to  the  jury  defendants'  request  for  special 
for  damages   for  negligence. 

EaMmrat  in  Water  la  created  by  an  exclusive  i 
joyment  of  water,  in  any  particular  way,  for  a  p 
to  the  time  limited  by  statute  within  which  an  ai 
menced  for  the  recovery  of  the  property  or  of  the 
and  enjoyed  adversely.  The  right  must  have  bee 
claim  of  title,  with  the  knowledge  and  acquiescem 
the  land,  and  uninterrupted.  The  burden  proving  t 
claiming  the  easement,  pp.  366,  367. 

Cited  in  Bree  v.  Wheeler,  12B  Cal.  147,  Strong  v 
438,  and  Smith  v.  Water  Oo.,  Ifl  Utah,  203.  holding 
to  sustain  finding  of  adverse  user  of  water;  Fran 
Cal.  208,  on  point  that  permissive  use  is  not  adversi 
Co.  T.  Santa  Barbara,  144  Cal.  697,  holding  prescri] 
pleaded;  Oregon  Constr.  Co.  v.  Allen  Ditch  Co.,  41 
riparian  owners  one  who  diverts  water  may  rei 
scription  in  same  time  necessary  to  acquire  title 
sion;  Lnx  t.  Uaggin,  69  Cal.  368,  holding  (on  page  ; 
right  to  appropriate  water  on  the  public  lands  ani 
pant  of  portions  of  such  lands  are  derived  from  the 
the  owner,  and  as  between  the  appropriator  of  lant 
possessor  has  the  better  right.  The  two  rights  st 
footing,  and  when  they  conflict  they  must  be  dec! 
priority.    Since  the  United  States,  the  owner  of  tl 
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in  a  district  instead  of  a  count;  court;  and  it  is  also  dtcd,  eridcntlj 
bj  mistake,  in  Enigbt  v.  Fisher,  16  Colo.  180,  to  the  point  that  sn  snot 
of  a  two  centa  in  a  verdict  vas  inunateriaL 

27  CaL  372-376.    BLGIH  v.  HILL. 

Deposition  held  euflicientl}'  show  the  date  nheu  It  was  taken,  but  tks 
date  is  of  no  consequence,  p.  374. 

Affirmed  in  Binningham  Co.  v.  Alexander,  93  Ala.  136. 

Oreidne  Hot«. — Indorsee  takes  it  subject  to  all  aziating  defentii  f. 
37B. 

Affirmed  in  James  v.  Yaeger,  86  OaL  187. 

27  Cal.  376-376.     McEVOT  t.  IGO. 

Forcible  Entry  and  Detainer  must  be  alleged  in  a  eomplalnt  for  It, 
p.  S76. 

Afflnned  in  Morse  t.  Boyde,  11  Mont.  240. 

27  Cal.  376-3M.    CROWTHEK  t.  ROWLANDSOH. 

Mental  Incapacity  of  grantor  is  groimd  for  canceling  a  deed,  p.  382. 

ated  in  note  to  1  Am.  St.  Bep.  6a. 

Motion  for  Hew  Trial  cannot  be  made  until  a  caae  haa  l>een  "tried"; 
and  a  reference  having  been  ordered,  the  trial  of  case  was  not  complete 
until  the  Qnal  report  of  the  referee  was  filed,  p.  386. 

Affirmed  in  Harris  v.  Ban  Francisco  Sugar  Co.,  41  Cal.  406,  Sndi  v. 
Gage,  56  Cal.  488,  and  Duff  v.  Duff,  71  C^L  B19.  ated  in  Biib;  v.  Bent, 
69  Cal.  532,  holding  that  an  appeal  from  a  decree  in  partition,  pending 
proceedings  for  its  modification,  was  premature.  Criticised  ai  a  dictum 
in  Arnold  t.  Sinclair,  11  Mont.  EflT,  28  Am.  St.  Rep.  493,  holding  that  "the 
fact  of  a  residence  being  had  after  judgment  does  not  in  itself  determiiM 
that  the  judgment  is  not  final."  Cited  in  Rhodes  v.  Williams,  12  Nct.  26, 
holding  an  appeal  premature,  because  tbs  decree  appealed  from  bad 
ordered  an  accounting  and  sale. 

Statement,  on  motion  for  new  trial,  must  spedf;  alleged  erron  of 
fact,  p.  386. 

AfBrmed  in  Graham  t.  Stewart,  68  Cal.  376. 

27  Cal.  394-404.    PEOPLE  t.  SHOTWELL, 

Where  Conit  Directs  Sheriff  to  Dlschar£e  Jury  If  they  do  not  agree  by 
certain  hour,  dischai^  by  sheriff  at  hour  named  is  not  once  in  jeopardy, 
p.  3S8. 

Approved  in  State  t.  Costetlo,  29  Wash.  370,  plea  of  once  in  jeopsidj 
cannot  be  based  on  discharge  of  jury  where  they  had  been  out  nineteen 
hours  and  reported  that  they  could  not  agree. 
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^  but  one  offense;  but  objection  on  this  ground 
Hirer,  not  by  motion  in  arreat  of  judgment,  p.  401. 
rank,  28  Cal.  S13,  holding  that  an  indictment  for 
I  th«  acta  enumerated  in  the  statute  in  the  Bame 
unts;  People  v.  Gamett,  26  Cal.  626,  to  the  point 
taken  bj  demurrer;  People  v.  De  La  Guerra,  31 
luly  otie  oSenae  was  charged;  People  \.  Jim  Ti,  32 
lat  objection  to  description  of  money  stolen  must 
r.  Affirmed  in  People  v.  Burgess,  35  Cal.  118. 
hell,  92  Csl.  691,  holding  that  while  it  was  proper 
i  information  charges  of  forging  and  of  uttering, 
lid  not  being  specifically  alleged,  a  new  trial  must 
information  filed;  People  v.  Smith,  103  Cal.  506 
le  count  is  bad  and  another  good,  but  the  low- 
good  and  there  ii  a  verdict  of  guilty  on 
:nting  opinion  in  People  v.  Thorapaon,  111  CaL 
1  court  holding  that  where  several  acta  were 
the  offense  was  established  by  proof  of  any  one 
V.  Gusti,  113  Cal.  179,  holding  thnt  a  number  of 
nt  were  really  but  one  offense.  Cited  in  disaent- 
j  V.  Duffleld,  1  Aril.  70,  a  majority  of  the  court 
bad  for  charging  two  offenses;  People  v.  Staple- 
point  that  objection  to  sufficiency  of  indictment 
urrer;  People  v.  (yCallahan,  2  Idaho,  146,  holding 
i  for  a  lower  degree  of  the  offense  charged,  but 
le  V.  Morris,  80  Mich.  636,  holding  that  on  a  plea 
■*,  charging  different  degrees,  it  was  proper  to 
and  to  same  effect,  aa  to  a  verdict  of  guilty,  in 
«;  Territory  v.  Poulier,  8  Mont.  150,  holding  that 
of  a  note  charged  different  offenaes,  because  it 
.he  notes  were  the  same;  Thompson  v.  People,  4 
it  was  too  late  on  appeal  to  raise  the  objection 
irged  aereral  offensea;  State  r.  Malim,  14  Nev. 
lunts  charged  but  one  oftenae;  and  In  note  on  this 


>LB  V.  AHTOHIO. 

1860,  regarding  punishment  of  Indiana,  applies 
[ring  in  separate  oommunities,  and  not  to  an 
lite  men,  p.  406. 

Uianu,  13  Wash.  St.  339,  holding  that  an  infor- 
ian  need  not  aver  that  he  is  not  a  member  of  a 
ise  was  not  committed  on  the  reservation;  State 
4,  holding  that  the  criminal  laws  of  the  state  ap- 
ervationa    within    the    state;    United    States   r. 
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Sacoodacot,  1  Dill.  277,  1  Abb.  U.  B.  383,  where  a.  federal  court  tunwd 
over  an  Indian,  charged  with  murder,  to  a  atate  court,  the  ofTense  hiTiii| 
been  committed  oB  the  reservation  and  within  the  state  of  Nsbruka. 

Laiceoy. — PosHession  of  property  recently  stolen  is  t.  drcumstuioe  to 
be  considered  in  determining  guilt,  and  "with  proof  of  other  drcnm- 
stances  indicatiFe  of  guilt  would  make  a,  prima  facie  case,"  p.  407. 

Affirmed  in  People  v.  Kelly,  28  Cal.  427;'  State  v.  Cassadv,  12  Kin, 
600;  Foster  v.  State,  62  Miss.  609.  Distinguished  in  Thompson  i. 
People,  4  Neb.  629,  saying:  "The  better  rule  seems  to  be  that  if  possei- 
sion  be  recent,  it  makes  out  a  prima  fade  case  to  be  left  to  the  jury" 
Cited  in  note  on  this  point  in  70  Am.  Dec.  447. 

87  CaL  408-413.    BUBITETT  t.  PACKECO. 
Statement,  on  motion  for  new  trial,  must  specify  alleged  enon,  p 


27  Cal.  413-41S.     ECKSTBIH  t.  CALDERWOOD. 

Motion  for  Hew  Trial,  if  not  prosecuted  with  due  diligence,  ihonU  bs 
dismissed,  p.  415. 

ated  in  Storke  t.  Storke,  132  Cal.  362,  and  Galbnith  v.  Love,  142 
Cal.  206,  dismissing  motion  for  delay;  dissenting  opinion  in  Quive;  t. 
Gambert,  32  CaL  327,  as  an  example  of   appeal   from  an   order  of  <li>- 

27  Cal.  41B-418.    PASTRIDGB  v.  SAN  FRANCISCO. 

Statement  on  motion  for  new  trial  must  spodfy  alleged  erron,  p.  417. 

AfBrmed  in  Graham  r.  Stewart,  6B  Cal  376;  Thorp  v.  Freed.  1  Mmt. 
663;  GiU  t.  Heeht,  13  Utah,  8. 

27  CU.  418-42B.    BLIAS  v.  VERDU60. 

Parol  Partition. — "Agreements  in  relation  to  land,  resting  in  pard, 
ought  to  be  very  satisfactorily  proved,"  p.  426. 

Cited  in  Lant«rman  r.  Williams,  56  Cal.  66,  holding  a  parol  partition 
invalid;  and  in  note  on  this  point  in  02  Am.  Dec  122. 

Homestead  "cannot  be  carved  out  of  land  held  in  joint  tenancy  ot  bj 
tenancy  in  common,"  p.  426. 

Affirmed  in  Seaton  v.  Son,  32  Cal.  483;  Cameto  v.  Dupuy,  47  Cal.  SO; 
First  Nat.  Bank  V.  Be  La  Guerra,  61  Cal.  Ill;  Carroll  v.  Ellis,  63  Cal.  442: 
also  in  Fitzgerald  v.  Fernandez,  71  Cal.  607,  holding  that  under  the  sA 
of  1808,  allowing  a  homestead  on  land  held  in  cotenancy,  if  in  exclucin 
occupation  of  claimant,  the  facts  did  not  show  a  ralld  homestead;  and  in 
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ank,  110  Cal.  202;  also  in  disBenting  opinion  in 
5  Ala.  357,  a  majority  o(  the  court  disapproving 
>d  in  Newton  v.  Summe;,  59  Ga.  400,  holding  that 
ght  to  an  injunction  against  the  allowanca  of  a 

of  one  of  the  partners,  for  if  her  claim  was 
ihip  claims  the  allowance  of  a  homestead  would 
Lindle;  v.  Davis,  0  Mont.  466,  holding  that  a 
kired  out  of  partnership  property  by  a  partner; 
tie  same  case  in  7  Mont.  214,  the  former  decision 
court  held  that  a  cotenant  was  entitled  to  a 
here  being  no  reason  why  homestead  laws  should 
Cited  in  re  Parks,  0  Bank.  Beg.  273,  holding  it 
He  question;  and  in  In  re  Blodgett,  10  Bank.  Reg. 

separate  exemption  to  individual  members  of  a 
prDpert7. 
Ward,  26  Wia.  681.    Cited  in  note  on  homestead 

luld  save  the  rights  of  any  defendants  who  claim 

lort^aged,  p.  425. 

Wilson,  03  Cal.  160.    Cited  in  not«  to  7B  Am.  Dec 


Dec  87.    AGIfXW  v.  STEAMER. 
Inhere  the  cause  of  damage  is  unconnected  with 
ities  of  the  animal,  "the  carrier  is  subjected  to 
litiee  connected  with  his  vocation,"  p.  420. 
m.  Dec.  66;  97  Am.  Dec  408;  411;  2  Am.  St.  Rep. 
);  Heller  v.  Chicago  etc  Co.,  63  Am.  St.  Rep.  550. 

Dec.  00.    BDCKOUT  t.  SWIFT. 
by  the  answer  are  presumed  to  have  been  found 
\  judgment  ij  for  him  without  findings,  p.  43G. 
Lount,  1  Aril.  426.    Cited  in  note  to  02  Am,  Deo. 

of  a  house  from  mortgaged  premises  by  a  flood 
)  personal  property;  it  is  withdrawn  from  the 
^  lieu,  and  the  mortgagor  baa  the  right  to  sell 


51  CaL  60,  holding  that  severance  of  machinery 
by  consent  of  the  mortgagee,  frees  it  from  the 

Avenson  v.  Standard  Co.,  80  Cal,  247,  13  Am.  St. 

nt  V.  McPhee,  02  Cal.  70,  as  to  taking  bark  from 

.    Cited  in  Bobbins  v.  Sackett,  23  Kan.  304,  hold. 

umot  claim  to  own  a  house  on  the  mortgaged 
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laild;  Tomlinsoii  t,  Thompson,  27  Kan.  73,  Li 
mortgagor  moved  a  home  from  the  laud  and  foli 
foreclosure  proceedings,  an  action  did  not  lie  by  t 
the  buyer;  Harrii  v.  Bannon,  T8  Ky.  671,  holdii 
lien  cannot  be  enforced  againat  buildings  removei 
mortgaged  land;  Vemer  v.  Beti,  4S  N.  J.  Eq.  267, 
holding  that  where  a  mortgagor  removed  a  buildii 
■old  it  and  the  lot,  the  building  could  not  be  orden 
proceedings,  but  the  remedy  waa  at  law  for  its  rem 
60  Tex.  639,  46  Am.  Rep.  291,  holding  that  the  bu; 
closure  sale  ia  not  entitled  to  the  crops  thereon  a 
them  from  the  mortgagor,  the  crops  being  no  part  c 
effect  in  Whit«  ▼.  Pulley,  27  Fed.  Rep.  441 ;  The  Ci 
Fed.  Rep.  260,  holding  that  where  a  mortgaged  ehi 
old  copper  belonged  to  the  mortgagor;  and  in  note 
96  Am.  Dec.  T9S,  and  £8  Am.  St.  Rep.  326.  Diaap 
Moore,  16  W.  Va.  440,  37  Am.  Rep.  792,  holding  th 
chinery,  fixtures  in  a  mill,  did  not  lose  this  charai 
out  by  a  flood,  and  they  were  not  subject  to  levy  i 

Injunction  Against  Waste  of  mortgaged  premise: 
unless  the  waste  renders  the  security  inadequate,  ) 

Affirmed  in  Perrine  v.  Marsden.  34  Cal.  18;  MiUr 
Cal.  381 ;  also  in  Stowell  v.  Waddingham,  100  Ca: 
junction  could  not  be  granted  after  removal  of  buih 
land,  even  though  the  removal  rendered  the  securit 
in  Wiiliamg  v,  Chieago  etc.  Co.,  188  lU.  32,  but  hi 
ficient  to  warrant  injunction  againat  removal  of  fixt 
Co.  V.  Eccles,  43  Or.  402,  upholding  injunction  suit  I 
ber  lands  and  timber  to  restrain  operation  of  sa' 
Moriarty  v.  Aahworth,  43  Minn.  2,  19  Am.  St.  Rep 
join  quarrying  of  granite  on  mortgaged  premises 
render  the  necurity  inadequate.  Disapproved  in  Da 
6  S.  Dak.  346,  347,  'holding  that  neither  severance 
mortgagor  nor  its  being  annexed  to  other  land  d« 
the  mortgagee  to  enforce  his  claim  against  it  after 
Cited  in  Morgan  v.  Gilbert,  2  Fed.  Rep.  838,  holdi 
mortgagor  is  insolvent  the  mortgagee  may  bring  trc 
timber  ou  the  land,  impairing  the  security}  and  ii 
Rep.  433,  on  this  point. 

27  CaL  439-461.    IfOSRIS  t.  HSITSLBT. 

Rule  In  Sheller*!  Case.— Devise  to  one  for  life,  t 
assigns,  vests  a  fee  simple  in  the  devisee,  p.  448. 

Cited  In  Bamett  v.  Bamett,  104  Cal.  299,  holdi 
8kell«y'B  ease  is  abrogated  by  section  779  of  the  Clt 
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I  lud.  482;  Rout  v.  Meier,  47  Iowa,  610;  2S  Am.  Rep. 
(,  14  R,  I,  61«.  Cited  in  Jones  t.  Port  Huron  Co., 
oint  tbftt  a  Testriction  of  an  estate  in  fee  bj  will, 
time,  IB  void,  as  depriving  the  flrst  taker  of  hia  in- 
lation ;  and  note  to  67  Am.  Dec  4S9,  490. 

^DGHLIN  T.  PLATTL 

tingled  with  others,  by  number,  weight  or  meaaure, 

le  property  is  separated  and  identified,  p.  4S3. 

V.  Cutting  Co.,  76  Cal.  217,  218,  9  Am.  St.  Rep.  203, 
an  agreement  for  sale  of  successive  yearly  crops  of 
18  than  seventy-five  and  not  more  than  two  hundred 
:itle  did  not  paAS  till  the  fruit  was  weighed;  Carpeu' 
139,  denying  right  of  plaintiff  to  maintain  replevin 
ommercial  Bank  v.  Gillette,  90  Ind.  209,  46  Am.  Rep. 

five  hundred  and  ten  wheels  out  of  a  lot  of  eleven 
B  they  were  not  segregated;  to  same  effect,  as  to 
ictory,  in  New  England  Co.  v.  Standard  Co.,  166 
:.  Rep.  61S;  and  in  note  to  70  Am.  Dec  797. 
at  of  contract  for  aale  of  chattels  is  decreed  in 
ire  can  he  no  adequate  compensation  in  damages  at 

T.  Davis,  38  CaL  4C4.    Cited  in  note  to  26  Am.  Dec. 

. — This  action   under  the   code   "is  at  least  com- 

letioD  of  detinue  at  common  law,"  p.  465. 
Buchanan,  2  Dak.  262,  holding  that  it  is  not  abso- 

iver  in  a  complaint  tl.e  particular  facts  of  an  un- 
it is  better  pleading  to  do  it;  Adams  v.  Wood,  51 

at  a  buyer  is  entitled  to  a  reasonable  time  to  pay 
is  fixed,  and  the  sailer  cannot  replevy  them  before 

.  and  in  note  to  9  Am.  Dec.  107. 

,AHO  CO.  T.  NEVILLE. 

>  recover  money  from  a  tax  collector  that  the  law 

nto  the  general  fund,  p.  469. 

aers  v.  lineberger,  3  Mont.  239,  holding  that  county 

oper 'plaintiffs  in  a  suit  on  the  county  treasurer's 

ipensation  is  fixed  by  the  legislature,  and  any  ei- 
t  hfl  must  pay  into  the  treasury,  p.  469. 
itor'a  pay,  in  Patton  v.  Placer  Co.,  30  CaL  176,  and 
L  Baaitt  T.  Siskiyou  Co.,  36  Cal.  022. 
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27  CaL  470-47G.     PEOPLE  t.  BAHVARD. 

Hotion  tot  Ifonauit  should  particularize  tl 
plaintiff's  case,  p.  474. 

Affirmed  in  CoSey  v.  Greenfield,  62  Cal.  609 
201;  alao  ID  Daley  v.  Rvwa,  86  Cal.  117,  si 
ground  which  is  not  stated  cannot  be  conaii 
reason  of  the  rule  is  to  afford  an  opportunity 

admit  of  correction Where  the  di 

the  error  of  not  specifying  the  grounds  of  tl 
and  in  Quimbj  v.  Boyd,  8  Colo.  197;  Wright 
477;  and  Mattoon  7.  Fremont  Co.,  6  S.  Dak. 
Am.  Dec.  312,  on  nonsuit. 

Term  of  Office  of  on  incumbent  of  a  public  < 
the  legislature,  p.  475. 

Cit«d  in  Spring  Valley  t.  Ban  Frandsco,  61 
unless  otherwise  provided  by  law,  "the  leg! 
term  or  compensation  even  while  the  officer  is 
State  Harbor  Commrs.,  61  Cal.  26,  holding  th 
power  to  abolish  the  office  of  wharfinger.  AfS 
Wis.  133,  and  Douglas  Co.  v.  Timme,  32  Neb.  ! 

Appeal  from  Judgment.— The  testimony  a 
motion  for  new  trial,  p.  476. 

Affirmed  in  Federico  v.  Hancock,  1  Arii.  512. 
relevancy,  in  Keeran  v.  Griffith,  34  Cal.  585,  t 
was  admiaaible  in  evidence,  no  objection  beinj 
preliminary  proof. 

General  Citation. — Lewis  t.  Silver  King  Mil 

27  CaL  475-483.    HILL  t.  SMITH. 

Water  for  Mining.— Owner  of  a  water  ditcb 
from  injury  thereto  by  mining  debris.  Rules 
water  rights  have  not  been  materially  modified 
remain  undisturbed,  the  conditions  to  which  i 
ply  them  are  changed,  p.  482. 

ated  in  Courtwright  v.  Bear  Kiver  Co.,  30  Ga 
district  court  taking  jurisdiction  of  a  suit  to  a' 
V.  Bergin,  67  Cal.  269,  holding  that  a  later  appi 
right  by  hia  mining  operations  to  fill  up  the  dftc 
Lux  V.  Haggin,  SB  Cal.  3S9,  holding  that  on  the 
the  appropriator  of  land  or  water  the  first  poss> 
The  two  rights  stand  upon  an  equal  footing,  an 
must  be  dedded  by  the  fact  of  priority";  Atehi 
515,  where  Keld,  J.,  says:  "What  diminution 
tion  in  quality  will  constitute  an  invasion  of  t 


Kotea  on  Cftljfonua  KeportB.  27  Gal.  483-4Sft 

upon  the  special  circumBtancea  of  each  case,  con- 

to  the  uaes  to  which  the  water  ie  applied";  and 
567,  holding  a  prior  appropriator  of  water  Dot  eii' 
L  against  miners  fifteen  miles  up  the  Htream,  who 

to  the  stream,  as  "an  injunction  would  cauie 
e  than  it  would  remedj";  Fitipatrieic  v.  Mont- 
63  Am.  St.  Kep.  625,  awarding  damages  for  injiu:; 
f  tailings  in  stream;  Alder  Gulch  Co.  v.  Hayes,  S 
t  when  water  from  a  ditoh  lias  been  used  on  a 
ed  back  for  use  bj  lower  proprietors;  in  the  great 
Iruff  T.  North  BloomScId  Co.,  9  Sawj.  635,  18  Fed. 
Tpetual  injunction  against  the  discharge  of  mining 

Hewitt  V.  Story,  64  Fed.  Rep.  616,  510,  holding 
1  been  lost  by  abandonment;  Union  Mill  Co.  t. 
.  SS,  wliere  the  oourt  regulated  the  relative  rights 
krmers  as  to  water  from  a  stream;  Benton  t. 
284,  61  Am.  St,  Rep.  918,  holding  that  the  doctrine 

does  not  interfere  with  the  eommon-law  rule  aa 
«mbley  t.  Luterman,  0  N.  Mez.  26,  27,  holding  an 
y  adverse  user  of  water,  and  later  locator  of  land 
semeut;  and  in  note  on  this  point  in  43  Am.  Dec. 


tw 

ler  to  connect  themselves  with  the  United  States 
laws  it  was  necessary  for  the  defendants  [in  eject- 
hey  were  persons  entitled  under  this  act  to  the 
s,  p.  486. 
Baiter,  28  Cal.  101;  Uegerla  v.  Ashe,  33  Cal.  M; 
t\.  601;  Burrell  v.  Haw,  40  Cal.  377;  SchiefTery  v. 
I.  Distinguished  in  Conkling  t.  Pacific  Improve- 
holding  that  in  a  bill  for  injunction  against  the 
iras  sufficient  for  plaintiff  to  allege  possession  of 
therefor,  and  it  was  unnecessary  to  aver  that  the 
pre-emption,  because  plaintiff  made  no  claim  of 
id  not  question  that  of  defendant.  Cited  In 
iT  Or^.  37,  holding  that  a  pre-emption  claimant 
itions  before  lie  can  purchase  from  the  state;  and 
1S3. 

were  withdrawn  from  pre-emption  by  the  act  of 
it  as  to  prior  purchasers  from  Vallejo  who  had 

Fowler,  28  Cal.  BOS,  saying:  "And  there  can  be 
had  the  power  to  thus  withdraw  the  lands  from 
i)b  nnder  the  general  Uws,  at  soy  time  prior  to 
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the  acquisition  b;  a  settler  of  a  right  in  the  lAnda  that  he  could  miir 
tain  against  the  United  States,  so  as  to  secure  ultimately  the  legs 
title";  also  in  People  v.  Shearer,  30  Cal.  650;  aod  in  Button  v.  Piisbie 
37  Cal.  4W,  491,  sayin);:  "The  right  of  pre-emption  is  a  mere  privilege 
.  .  .  .  not  a  right  of  property  as  against  the  government,  and  i 
can  be  withdrawn  at  any  time  before  it  has  been  perfected  into  an  obli 
gation  which  can  be  enforced  against  the  government  itielf,  and  tbi 
is  before  a  sale  and  payment";  aod  in  dissenting  opinion  in  same  caw 
pages  502,  503;  also  in  Durfee  v.  Plaisted,  38  Cal.  83,  saying:  Tb 
patent  is  the  record  of  the  government  that  the  land  was  subject  t 
entry  by  the  patentees  under  the  act  of  Congress,  and  was  entered  b; 
them  in  conformity  to  law;  and  is  conclusive  evidence  of  the  regularity 
as  well  aa  the  validity,  of  the  action  of  the  officers  in  parsing  upon  u 
Duallj'  confirming  their  claim  as  purchaaen  from  Vallejo  or  his  assigns. 

DecUiatlona  of  Intention  to  pre.empt  lands  that  an  not  subjact  i 
pre-emption  are  inadmissible  In  evidence,  p.  487. 

Distinguished  in  Tyler  t.  Green,  28  Cal.  408,  87  Am.  De&  131,  when 
plaintiff  claimed  under  a  pre-emption  right  to  lands  that  were  subjec 
to  pre-emption,  and  it  was  held  he  could  prove  by  witneasea  the  fact 
necessary  to  establish  his  pre-emption  right. 

KecDvny  of  Crops  in  Ejectment. — Point  referred  to  but  not  decided 
p.  4B0. 

Cited  in  Bathbone  t.  Boyd,  30  Kan.  490,  holding  that  a  later  settle 
in  good  faith  is  entitled  to  bis  crops,  aa  against  ui  earlier  clAimant  wb 
finally  obtained  the  land. 

27  Cal.  489-491.    PEOPLE  v.  AH  PING. 

Acceasaiy. — One  may  have  been  in  the  house  with  a  thief,  aeeing  bit 
steal,  and  have  made  no  attempt  to  interfere,  and  still  be  entirely  ii 
nocent,  p.  4S1. 

Cited  in  Walrath  v.  State,  8  Neb.  SB,  to  the  point  that  mere  persona 
presence  when  an  offense  is  committed  is  not  enough  to  nulce  one  i 
principal;  and  in  note  to  13  Am.  Rep.  177,  on  aiding  and  abetting. 

27  Cal.  491-496.    HB6BLBR  v.  HBNCKELL. 

Waiver  of  Motion  for  new  trial  results  from  failure  to  file  the  stat^ 
ment  within  the  statutory  time,  p.  404. 

Affirmed  in  Campbell  v.  Jones,  41  Cal.  518,  and  Elder  t.  Frevert,  II 
Nev.  282. 

Amendment  nunc  pro  Tunc  of  clerk's  minutes,  by  inserting  an  on! 
order  alleged  to  have  been  made,  cannot  be  allowed  after  expiration  ol 
the  term,  p.  495. 

Cited  in  Estate  of  Scfaroeder,  46  Cal.  316,  holding  that  clerical  erron 
In  a  judgment  may  be  amended  "by  the  record"  after  the  eloee  of  thi 
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ect  in  BoBtwick  v.  McEroy,  02  C&l.  502,  and  People  v. 
1;  6  Am.  St.  Bep.  462;  Kaufman  v,  Sbain,  111  CbL  20, 
.41,  holding  tliat  a.  court  may  correct  an  entry  in  its 
it  correspond  with  the  tact,  upon  whatever  evidence 
itiBfactory,  at  any  time  after  the  entry,  and  the  error 
f  record;  and  Seammon  v.  Bonslett,  US  Cal.  07,  Lold- 
le  error  in  a  judgment  Ib  not  of  reoord,  motion  to 
lade  within  the  time  prescribed  by  Bection  473,  Code 
Dited  in  Tynan  v.  Weinhard,  163  111.  600,  607,  holding 
am  be  entered  nune  pro  tunc  on  record  evidence  only, 
Clark  V.  Strouae,  11  Nev.  7S,  holding  that  a  record 
i  unless  there  Ii  something  to  amend  by;  Benedict  v. 
.  086,  where  a  journal  entry  in  a  criminal  case  was 
Qded  at  a  subsequent  term;  and  in  notes  on  this  point 
,  14  Am.  Dec  618,  and  4  Am.  St.  Bep.  832,  834. 

i^ALLACE  ▼.  ELDKEDGE. 

efanlt,  entered  by  the  clerk,  held  erroneous  as  to  a 

nent  in  current  coin,  and  that  part  thereof  ordered 

7. 

;  V.  Cowing,  26  Cal.  214,  holding  that  a  judgment  by 

iidgment  of  the  court,  not  of  the  cleric  who  enterel 

I  V.  Packard,  28  Cal.  662,  holding   that    a   notice   of 

attachment  "was  not  such  an  appearance  in  the  case 
s  the  clerk  to  enter  judgment  by  default";  Bond  v. 
15,  holding  that  where  the  clerk  entered  judgment  by 
rge  an  amount,  owing  to  an  error  in  calculation  of 
a  error  committed  in  the  performance  of  an  act  with- 
to  perform,  which  could  be  corrected  on  motion  made 
eal,  but  which  would  not  vitiate  the  judgment  if  not 
>nce  Co.  V.  Prader,  32  Cal.  036,  SI  Am.  Dec.  600,  hold- 
se  it  must  appear  that  what  the  clerk  did  was  within 
erred  on  him  by  the  statute;   Sacramento  v.  Central 

256,  holding  that  on  an  offer. by  defendant  to  allow 
itered  for  a  certain  sura,  for  state  and  county  taxes, 
ight  to  enter  judgment  in  a  gross  sum,  not  specifying 

of  state  and  county,  but  less  than  the  total  amount 
plaint.  Cited  in  Files  v.  Robinson,  30  Ark.  494,  hold- 
it  by  default  entered  by  the  clerk  in  vacation  did  not 
tatute;  Easard  v.  Cole,  1  Idaho,  287,  holding  that  a 
coin  was  not  void  but  irrt^lar;  Graydon  v.  Thomas, 
g  that  the  eterk's  duties  in  entering  judgment  by  de< 
al,  not  judicial. 

(TALLACE  T.  BLDBSDOB, 

mtraet,  p.  499. 
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Approved  in  We^Ter  t.  San  FrgjiciBCO,  148  Cftl.  732,  judgment  entered 
against  oitj  payable  onlj  out  of  funds  of  particular  feuz  pursuant 
to  direction  of  supreme  court  on  appeal,  is  res  adjudicata,  and  cannot 
ue  modified. 

Suits  on  Jndgmeota  are  actions  apon  contracts,  p.  409. 

Afflnned  in  Bean  v.  LoT^ea,  81  CaL  163;  Don  r.  Xhornburgh,  90  Od. 
eO;  25  Am.  St.  Rep.  101. 

Consolidation  of  Sulti,  brouglit  upon  distinct  eausM  «I  aetion,  n- 
f  used,  p.  500. 

Cited  in  note  to  S8  Am.  Dec  fill. 

Judgment  foi  Coin  held  proper,  p.  499. 

Cited  in  note  to  87  Am.  Dec  126. 

Sereisal  of  Jndsment  will  not  be  ordered  '^  nami  of  any  itttter 
of  fact  that  was  not  shown  or  offered  in  the  coort  below,"  p.  600. 

Affirmed  in  Howard  t.  Qoinn,  2  Hont.  340. 

27  Cal.  600-602.    PEOPLE  t.  BKOWH. 
Verdict  ought  not  to  l>e  disturbed  if  the  evidence  is  conflicting  p.  SOL 
Affirmed  in  Territory  v.  Stone,  2  Dak.  171,  and  State  v.  Van  Wiakk, 

6  Ner.  362. 

27  Cal.  602-608.     OWEIT  T.  DOTT. 

Forcible  Entry  and  Unlawful  Detainer  mutt  be  proved  by  plaintifl; 
in  the  statutory  action,  p.  606. 

AEOrmed  Id  WinUrflold  v.  Stanas,  24  Wis.  409;  Toroy  v.  Berke,  11  8. 
Dak.  180,  holding  judgment  for  plaintiff  unwarranted  by  facta  stated. 

27  Cal.  607-616;  8?  Am.  Dec  06.    PEOPLE  v.  KUfG. 

Indictment  for  murder  need  not  state  the  means  of  death  or  natoit 
and  locality  of  wound  and  ought  not  to  state  the  d^ree  of  the  criiM. 
Our  criminal  code  was  designed  to  work  the  same  change  in  pleading 
and  practice  in  criminal  actions  which  is  wrought  by  the  Civil  Code  in 
civil  actions  pp.  610-612. 

Cited  in  People  v.  Ah  Woo,  28  Cal.  208,  holding  that  an  indictment  for 
forgery  need  not  contain  a  copy  fn  Chineae  of  the  iDstrnment  forged; 
People  V.  Shaber,  32  Cal.  38,  holding  an  indictment  for  bor^ry  snf- 
flcient;  People  v.  Cronin,  34  CaL  200,  208,  210,  holding  that  an  Indietment 
need  not  aver  the  mode  or  meana  of  death;  People  v.  Nlehol,  34  CkL 
2lT,  to  the  point  that  the  degree  ot  crime  ehonld  not  be  averred;  People 
T.  Dick,  37  Cal.  280,  to  the  point  that  the  common  law  teeta  for  inUd- 
mente  are  superseded ;  to  same  effect  in  People  v.  Kelly,  60  Cal.  377 ;  Peo- 
ple V.  Hong  Ah  Duck,  01  Cal.  380,  and  People  v.  Hyndman,  90  Cal.  3,  hold- 
ing that  an  information  need  not  specify  the  means  of  death;  People  t. 
Schmidt,  63  Cal.  28,  holding  that  malice  aforethought  should  be  avsrred; 
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I.  89,  holding  that  an  infonnation  stating  facts 
iefeadaut  an  accessory  at  common  law,  charges 
r  the  code;  People  v.  Russell,  81  Cal.  618,  to  the 
f  crime  need  not  be  specified  j  and  in  Ex  parte 

holding  that  criminal  complainta  for  misde. 
lolice  courts,  need  not  conclude  with  the  phrase, 
[  the  statute,"  etc;  State  v.  IH.  Clair,  6  Idaho, 
7r  murder  described  deceased  as  John  Doe,  whose 
,  and  on  trial  it  was  proved  that  name  was  John 
material  variance.  Cited  in  the  following  cases, 
sufficiently  charged  murder:  People  v,  Walters, 
emis,  51  Mich.  424;  State  v.  Millain,  3  Ner.  466; 
ev.  146;  State  t.  Moore,  104  N.  C.  761;  Wilker. 
.  26G;  Brannigau  t.  People,  3  Utah,  4S4;  State 
;  United  States  t.  aark,  46  Fed.  Rep.  638;  to 
7,  in  State  v.  Lawler,  130  Mo.  376,  62  Am.  St. 
il  cohabitation  in  United  States  v.  Cannon,  4 
b  y.  York,  79  Fed.  Rep.  621,  refusing  to  release 
ler  arrested  in  Colorado  on  a  request  for  extra- 
ecause  the  afBdarit  to  the  charge  described  an 

California  law,  though  not  under  the  statutes 
a  on  indictments  in  3  Am.  St.  Rep.  281  and  43 

lallfy  him,  must  be  a  fixed  and  settled  oon- 
QOcence  of  the  defendant,  p.  612. 
niliams,  49  La.  Ann.  1161.  Cited  in  State  v. 
ling  that  a  juror  is  not  incompetent  if  his 
id  to  the  evidence,"  and  if  he  will  "determine 
ice";  State  v.  Williams,  49  La.  Ann.  1151,  hold- 
1  under  facts  stated;  Territorj  y.  Bryson,  0 
<r  competent  whose  opinion  was  formed  from 
and  in  notes  on  this  point  in  36  Am.  Dec.  623, 

lat  there  is  no  evidence  reducing  a  charge  of 
does  not  violate  the  constitutional  provision 
Iges  of  the  weight  of  evidence,  p.  514. 
rnes,  30  Csl.  207,  to  the  point  that  "instruc- 
[ven  with  reference  to  the  facts  proved  before 
y  V.  Canning,  33  Cal.  305,  holding  in  a  civil  case 
rge  the  jury  that  the  plaintilT  was  entitled  to 
)r,  36  Cal.  266,  holding  that  where  the  prose- 
was  murder,  and  the  defense  that  it  was  man- 
Tly  charged  as  to  both;  and  in  People  v.  Best, 
.  "no  instruction  should  ever  be  given  unless 
;fore  the  jury  to  which  it  is  applicable   upon 
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some  rationsl  theory  of  the  caae,  logically  deducible  from  mch  eTidence." 
Affirmed  in  Smith  t.  People,  1  Colo.  144,  and  State  t.  Ouraiid,  6  Or^. 
220.  Cited  in  Territory  t.  Gay,  2  Dak.  143,  holding  that  the  oonrt 
properly  charged  that  the  verdict  must  be  murder  or  maDslaughter.  Dii- 
tioguished  in  Wood  v.  State,  31  Fla.  234,  holding,  under  a  different  law, 
that  a  charge  that  the  jury  oould  not  convict  of  certain  degree*  ot 
murder  and  manalaughter  was  error.  Cited  in  United  States  t.  Ounp, 
2  Idaho,  218,  holding  that  the  charge  should  be  a  few  plain  propoaJtiiHit 
of  lav  applicable  to  the  facta;  State  v.  McGinnia,  6  Nev.  339,  holding  a 
charge  as  to  facta,  in  a  case  of  aaaault  with  a  vreapon,  to  be  error; 
Territory  t.  Romera,  2  N.  Mex.  477,  holding  an  instruction  correct,  tint 
there  was  no  evidence  of  any  offense  less  than  murder  in  the  fint  de- 
gree; Territory  r.  Baker,  4  N.  Mex.  131,  holding  on  inatruetion  as  to  heat 
of  paeaion  correct;  People  v.  Lee,  2  Utah,  464,  holding  that  the  court  in 
its  charge  may  review  the  facts;  United  States  v.  Cannon,  4  Utah,  139, 
to  the  point  that  immaterial  instructions  need  not  to  be  given;  and  in 
notes  on  this  point  in  92  Am.  Dec.  63;  7  Am.  St.  Sep.  600;  31  Am.  St. 
Rep.  894;  37  Am,  St.  Rep.  B4;  44  Am.  St.  Rep.  74. 

In  the  absence  of  any  statement  or  bill  of  exceptions  embodying  ths 
evidence,  or  declaring  its  purport  or  tendency,  bo  far  as  may  be  neces- 
sary to  point  the  exception,  we  must  presume  in  favor  of  the  actioD  of 
the  court  below,  upon  the  principle  that  the  party  who  allege*  error 
must  show  it.  But  where  such  action  of  the  lower  court  is  manifestlv 
L'rroneouB  under  any  and  every  conceivable  state  of  facts,  this  court  wilt 
review  it,  notwithstanding  the  evidence  may  not  have  been  brought  up,  p. 

:ii4. 

Cited  in  People  v.  Torres,  38  CaL  143,  holding  that  instructions  were 
iiot  "erroneous  under  every  conceivable  state  of  facts."  Affirmed  in 
reople  V.  Dick,  32  Cal.  215;  34  Cal.  665;  People  y.  Brotherton,  47  Cbl 
404;  People  V.  Smith,  B7  Cal.  131;  People  v.  Gilbert,  80  Cal.  HI,  112; 
State  V.  Mason,  24  Mont.  342,  noted  under  People  v.  Levison,  16  CaL  98: 
notes  on  this  point  in  76  Am.  Dec.  507;  95  Am.  Dee.  69S;  M  Am.  Dec 
133,  134. 

Drunkenness  of  defendant  may  be  considered  by  the  jury  on  the  ques- 
tion of  premeditation,  to  determine  the  degree  of  the  offense,  p.  G14. 

Cited  in  People  v.  Hill,  123  Cal.  40,  noted  under  Peop!e  v.  Belenda,  !1 
Cal.  544;  People  t.  Harris,  2S  Cal.  663,  to  the  point  that  dmnkenneu 
will  not  excuse  crime.  Affirmed  in  People  v.  Williams,  43  Cal.  35!; 
People  V.  Blake,  65  Cal.  278;  People  v.  Vincent,  95  Cal.  428.  Cited  in 
note  on  this  point  in  95  Am.  Dec.  776. 

Instmctians,  already  given  in  substance,,  may  be  refused,  but  *%  i> 
better  to  give  the  instructions  asked  than  to  refuse,  for  by  such  refussl 
a  pretext  is  afforded  for  an  appeal  which  otherwise,  perhaps,  would  not 
be  taken,"  p.  6IG. 

AfBrmed  in  People  v.  Strong,  30  Cal.  155;  People  v.  Laehanais,  32  CsL 
436.    Cited  in  note  to  99  Am.  Dec.  127. 
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iGAS  V.  KHIGHt. 

»rtificate  of  purchase  of  school  lands  from  the 
ore  the  lands  lu.ve  been  surveyed  by  tbe  United 
e  of  title;  the  survey  must  precede  tbe  selection,  p. 

ton  V.  Low,  30  Csl.  604;  Smith  t.  Atbem,  34  Cal. 
I  V.  Mandell,  38  Cal.  31,  33,  43,  holding  that  since 
'  July,  1S66,  locators  on  unsurveyed  laiiilB  have  the 
ers,  on  compliance  by  them  with  the  statute,  until 
■rminel  by  the  proper  authority.  Affirmed  in 
Q  Cat.  363,  370;  Hastings  v.  Jackson,  4S  Cal.  243; 
)  Cal.  217.  DiHtinguiahed  in  Roberts  v.  Columbet, 
lat  the  locator  of  a  school  land  warrant,  prior  to 
of  180C,  may  plead  his  right  of  possession  under  a 
tment.  Affirmed  in  UuUock  v.  Rouse,  SI  Cal.  594; 
Nev.  465;  and  United  States  r.  Curtnor,  14  Sawy. 
}ited  in  note  on  this  point  in  36  Am.  Dec.  B3. 

RENTIER  T.  WEBSTER. 

a  respectively  have  the  right  to  enter  upon  abd 

every  part  of  the  common  land,  p.  645. 

Hicks,  SB  Cal  239.  Cited  in  Mullins  v.  Butte  etc. 
ited  under  Guuter  v.  Laffan,  7  Cal.  589;  Paul  v. 
liscussing  rights  of  ousted  cotenant;  Spanish  Fork 
lb,  238,  noted  under  Waring  v.  Crow,  11  Cal.  367; 
Ted.  937,  a  number  of  owners  in  common  of  flume 
vbo  divide  waters  flowing  in  ditch  among  them 
n  of  water  rights,  and  one  alone  may  sue  to  enjoin 
mt  appropriator  of  any  portion  of  water;  Lytle 
5  Cal.  462,  saying  that  tenants  in  common  of  water 
isaession,  though  their  titles  be  distinct.  If  this 
be  tenancy  no  longer  exists."  Cited  in  Mora  r. 
Iiolding  that  one  tenant  in  common  was  entitled 
ad.  Affirmed  in  May  v.  Sturdivant,  76  Iowa,  119; 
nd  in  MiUer  v.  Blackett,  47  Fed.  Rep.  549. 

in  actual  exclusion  of  one  tenant  in  common  by 
trt  of  tbe  common  land,  or  refusal  of  the  latter 

pOBsessioD,  though  admitting  Ms  title,  pp.  648-565, 

V.  Mendenhall,  28  Cal.  486,  487,  BT  Am.  Dec.  135, 
intent  to  oust  "must  be  estabbshed  as  a  fact  by 
ry."  Affirmed  in  Carpentier  v.  Gardiner,  20  Cal. 
pentier  v.  Mitchell,  29  Cal.  333,  holding  that  one 
nt  may  recover  damages.  Cited  in  Packard  v. 
holding  a  finding  as  to  ouster  insufficient,  and  also 
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that  plaintiff  wtiB  ousted  from  the  time  when  he  became 
cotenant  claimed  the  whole  land,  "or  (at  the  Tery  least) 
when,  as  a  prudent  man  reasonably  attentive  to  his  01 
.  ought  to  have  known  that  his  cotenant  assented  an  eX' 
the  land  of  which  both  had  had  the  common  possession 
son,  73  Cal.  SQO,  2  Am.  St.  Rep,  796,  holding  that  o 
properly  averred  in  a  complaint)  Stevenson  v.  Andeiac 
holding  that  there  ma;  be  ouster  and  adverse  posseesiot 
common  premises,  without  affecting  the  status  of  the  1 
the  remainder. 

27  OaL  6TZ-687.    PEOPLE  t.  POOL. 

Where  several  join  in  robbery  and  resisting  arrest,  w 
or  done  by  one  of  them,  in  (urtheranoe  of  the  aommoi 
act  of  all,  p.  676. 

Affirmed  in  Stephens  v.  State,  42  Ohio  St.  1S3.  Apprc 
King,  24  Utah,  492,  where  two  defendants  and  another  ' 
to  rob  a  person  and  such  person  was  killed,  killing,  by  wh 
it  was  done,  was  act  of  all;  People  v.  Woods.  147  Cal.  271, 
evidence  of  conspiracy  for  burglary  and  irrelevant  inci< 
with  burglarious  trip  in  prosecution  for  murder. 

Officer  MaUnK  Aireit  of  a  party  committing  an  offense 
pursuit  afterward,  need  not  disclose  his  official  dutrach 
of  the  arrest,  p.  676. 

CSted  in  State  t.  Green,  SO  Mo.  649,  and  In  re  Ackn 
296,  holding  that  an  officer  gave  sufficient  notice  before 
arrest  1  and  in  note  to  61  Am.  Dec.  16B. 

Aneat  Without  Warrant  may  be  made  by  an  officer 
sonable  cause  to  believe  that  the  party  arrested  has  co 
ony,  p.  678. 

Affirmed  in  Groom  v.  State,  BS  Oa.  723;  SI  Am.  St.  G 
in  State  t.  Morgan,  22  Utah,  16S,  170,  171,  172,  sustt 
sheriff's  posse  to  make  arrest ;  citing  main  ease  also  < 
distinction  between  murder  and  manslaughter;  State 
Vt.  12,  67  Am.  St.  Rep.  65Q  holding  certain  evidence  a^ 
intent  of  persons  assaulting  one  attempting  to  arrest  the 

"Willfnl,  Deliberate,  and  premeditated"  being  the  [ 
the  statute  defining  murder,  it  is  not  error  to  subat 
"and"  in  charging  the  jury  on  this  point,  p.  S86. 

Cited  in  Lovett  v.  State,  30  Flo.  164,  holding  an  ini 
premeditation  correct;  and  in  State  v.  Lopei,  IE  Nev.  41 
premeditated  and  deliberate  are  synonymous. 

Killing  an  Officer,  trying  to  make  and  arrest,  is  murdi 
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V.  Spaulding,  34  Minn.  366;  White  t.  Stat«,  TO 
Jay,  18  Mont.  78. 
-MiUer  V.  StaU,  130  Aim.  16. 

RE  ▼.  SELLBBS. 

if  employees  of  the  contractor,  ariseB  under  and 

at  contract,  p.  594. 

V.  Livingston,  20  Cal.  890,  adding:  "And  it  foUows, 

robBeqneotly  made  between  the  principal   parties, 

sdoeed  to  the  workmen  and  materialmen,  can  be 

dvantage";   to  same  eSect  in  Shaver  v.  Murdock, 

Wilson,  14  Colo.  App.  328,  noted  under  Bowen  v. 
;   Whittier  v.  Blakely,   13  Oreg.  5G9,  holding  that 

delivery  of  ttie  material  and  service  of  notice  of 

les  not  exist  in  favor  of  a  contractor'a  material- 
ist the  owner  of  the  property,  if  they  did  not  give 
of  their  claim  until  after  payment  was  made  to 
mg  to  the  contract,  p.  696. 
V.  Poultney,  31  CaL  238;  Dingley  v.  Qreene,  54 
Bridge,  70  CaL  439.  (Sted  in  Frost  v.  Falgetter, 
that  contractor  may  waive  lien,  and  holding  sub- 
«reby.  Distinguished  in  Kellogg  v.  Howes,  81  Cal. 
er  sections  1183  and  1184  of  the  Code  of  avil  Pro- 
t  the  owner  fails  to  record  the  contract,  it  is  void, 
aboTcn,  and  materialmen  may  enforce  their  lien, 
e  owner  and  without  regard  to  hia  payments  to 

rDEWATBB  V.  HcRAE. 

icui«d  by  mortgage  may  be  sned  personally,  after 

rtgage,  for  any  deSdency,  p.  603. 

r.  Williams,  67  Cal.  407;   Savings  Bank  v.  Central 

discussing  right  to  sue  junior  mortgagor  person- 
>ciuity  under  aenior  mortgage;  County  Bank  v. 
30,  holding  suit  on  note  given  as  collateral  secur- 

barred  by  prior  suit  on  mortgage  to  secure  such 
V.  Eessler,  18  Utah,  15,  72  Am.  St.  Rep.  766,  sus- 
leQdency  on  note  after  application  of  proceeds 
■,T  in  trust  deed;  Blumberg  v.  Birch,  B9  Cal. 
.  09,  holding  that  where  the  mortgage  was  fore- 
ion  of  summons  to  the  mortgagor,  a  deficiency 
a  could  not  be  included  in  the  foreclosure  proceed- 
ly  aeparate  action.    Affirmed  in  Merced  Bank  t. 
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Casa^xia,  103  CaL  643.  Cited  in  Carver  t.  Steele,  116  Cal.  119,  68  Am. 
St.  Rep,  15S,  holding  that  an  iudorser  of  a  note  aeeured  by  mortgage 
was  not  diecharged  b^  failure  of  the  mortgagee  to  foreclose  when  the 
premises  were  sold  on  foreclosure  of  a  prior  mortgage;  and  in  First  Nat. 
Bank  v.  Williams,  2  Idaho,  626,  holding  that  where  a  note  is  secured 
by  mortgage,  a  suit  cannot  be  brought  on  the  note  alone,  unlesi  the 
mortgage  is  vsluelesB. 

27  Cal.  603-607.     CnifNIIfGHAM  ▼.  HAWKINS. 

Parol  Evidence  is  admissible  to  show  that  a  deed  absolute  on  its  face 
waa  intended  to  be  a  mortgage.  There  is  but  one  form  of  action  in 
this  state,  and  the  some  rules  of  evidence  must  be  applied  alike  to  all 
coses,  p.  606. 

Affirmed  in  Hopper  v.  Jones,  29  Cal.  19.  Cited,  as  an  illustration, 
Peck  V.  Vandenberg,  30  Cal.  28,  to  the  point  that  parol  evidence  is  ad- 
missible to  show  that  a  deed  is  a  gift.  Cited  in  Bjrne  v.  Hudson,  127 
Cal.  266,  on  point  that  no  title  pasBCB  under  such  deed;  Sears  v.  Dixon, 
33  Cal,  332,  holding  that  the  object  of  admitting  parol  evidence  is  "^ 
show  the  real  nature  of  the  transaction,  without  regard  to  the  mode 
or  form  in  which  the  instrumenta  in  writing  were  executed."  Affirmed 
in  Gay  v.  Elamilton,  33  Cal.  690;  also  in  Jackson  v.  Lodge,  36  Cal.  48, 
49,  a  majority  of  the  court  holding  that  the  rule  applies  at  law  as  well 
as  in  equity,  and  the  dissenting  opinion  disapproving  of  the  principal 
case,  on  page  63.  AiSrmed  in  Rajnor  v.  Lyons,  37  Cal.  454;  Taylor  v. 
MoLttin,  04  Cal.  SI4;  Turner  v.  McDonald,  76  Cal.  180;  9  Am.  St.  Bep 
IDl;  and  in  Brandt  v.  Thompson,  91  Cal.  461,  holding  that  the  rule  of 
the  principal  case  and  Jackson  v.  Lodge,  3G  Oal.  48,  was  "restored  b^ 
sections  2024  and  2925  of  the  Civil  Code,"  and  the  "doctrine  of  Hughei 
V.  Davis,  40  Cal.  117,  has  been  abrogated";  Hughes  v.  Davis  having 
overruled  Jackson  v.  Lodge,  without  referring  to  the  principal  csss, 
Rhodes  J.,  who  delivered  the  dissenting  opinion  in  Jackson  v.  Lodge, 
saying  in  the  opinion  in  Hughes  v.  Davis:  "Since  the  decision  of  that 
case  I  have  seen  nothing  which  tended  to  shake  my  confidence  in  the 
conclusion  which  I  then  expressed,  and  I  again  announce  that,  in  mj 
opinion,  an  absolute  deed  does  convey  the  legal  title."  Affirmed  in 
McAnnulty  v.  Seick,  S9  Iowa,  590,  holding  that  parol  evidence  is  admis- 
sible in  law  and  equity  to  show  that  a  bill  of  sale  was  intended  as  i 
mortgage.     Cited  in  note  on  this  point  in  76  Am.  Dec.  488. 

27  Cal.  611-613;  87  Am.  Dec.  102.    DELAMD  v.  HIETT. 

Part  Payment  of  «  Judgment,  under  a  dry  agreement  that  it  ihould 
operate  as  a  satisfaction  in  full,  does  not  discharge  the  judgment,  p.  61t 

Affirmed  in  Siddall  v.  Clark,  S9  Cal.  323,  holding  that  an  agreeoient 
of  an  administratrix  to  accept,  in  payment  of  a  judgment  due  the  es- 
tate, a  note  for  a  less  amount,  was  without  OMisideration  and  Toid; 
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trockle^,  122  Pa.  St-  6.  Cited  in  notes  on  this  point 
m,  and  1  Am  St.  Rep.  308. 

EIGHTOn  y.  HAHSOH. 

.  ii  not  a  tax;  if  it  were,  it  could  no  more  be  levied 
t7  contiguous  to  the  improved  street,  than  the  ex- 
li  of  the  municipal  government  could  be  so  levied. 
a  the  principle  of  eminent  domain,  just  compenaa- 
For  property  taken;  it  has  been  often  held  that  the 
;j  should  be  deemed  to  be  compensated  by  the  bene- 
in  increase  of  value  that  the  property  has  received 
provements,  but  that   theory  is  only  admitted  for 

case,  pp.  620-021. 

ry  V.  San  Francisco  Gas  Co.,  28  Cal,  349,  349,  hold- 
Bsessment  is  a  tax,  and  saying  that  after  a  more 
on  of  the  subject  than  waa  given  in  the  principal 
;he  court  "have  been  somewhat  modified,"  and  the 
bject  now  is  "as  if  the  questions  were  new  in  this 
her  reference  to  Creighton  v.  Manaon."  Cited  in 
L  Dak,  304,  holding  that  a  statute  providing  for  the 

drainage  purpoaes,  without  providing  for  proper 
mnstitutional ;  Warren  v.  Hanly,  31  Iowa,  42,  hold- 
>roviding  for  paving  streets,  at  the  expense  of  lots 
constitutional;  Hammett  v.  Philadelphia,  65  Pa.  St. 
,  622,  holding  that  a  statute  authorizing  the  paving 
ititutional,  so  far  as  it  authorizes  the  expense  to  be 

of  property  abutting  on  the  street;   and  in  notes, 
n  25  Am.  Dec.  622,  and  40  Am.  Dec.  267. 
7  AaaesHed,  prior  to  act  of  1662,  was  not  person- 
'cet  assessment,  but  the  action  was  in  rem,  to  en- 
Df  the  assessment  by  a  decree  ior  the  sale  of  the 

Walsh  V.  HathewB,  20  Cal.  124,  saying:  "It  was 
case  that  the  property  holder  could  not  be  made 
le,  but  only  that  the  act  under  which  the  improve- 
not  impose  a  personal  liability.  In  this  case  .... 
and  the  aiseBsment  levied  under  the  act  of  IB62, 
ms  makes  the  owner  aa  well  as  the  property  liable." 
not  exceed  the  value  of  the  benefit  conferred  by 
mprovement  and  certainly  an  asseasment  should  not 
the  property  or  the  owner  where,  instead  of  a  bene- 
he  owner  has  received  only  an  injury,  p.  024. 
;  opinion  in  Lent  v.  Tillaon,  72  Cat.  441,  to  the  po[nt 
lering  the  widening  of  Dupont  street  in  San  Fran- 
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ciBco  was  unconstitutional,  because  the  t 

beneflta;   a  majoritj   of  the   court  holding  the  stati 

Affirmed  in  Zoeller  v.  Kellogg,  4  Mo.  App.  166. 

Statute  as  to  street  asseasments  must  be  strictly 

Affirmed  in  Hudford  v.  Omaha,  4  Neb.  363,  holdii 
grade  of  a  street  is  changed  without  first  finding  i 
amount  of  damages  to  property  owners,  the  proceed! 

Sesolntion  of  Intention  of  1>oard  of  supervisors 
need  not  necessarily  be  in  the  usual  form  of  a  m 
and  be  preceded  by  the  words,  Be  it  ordained,  etc." 
form  it  amounts  In  substance  to  an  ordinance,  and 
the  mode  prescribed  for  the  passage  of  ordinances. 
act  it  must  be  presented  to  the  president  of  the  bo&r 
629,  630. 

Affirmed,  as  to  presentation  of  resolution  to  presii 
V.  Hoge,  30  Cal.  179,  180.  Distinguished  in  Taylor 
243,  holding  that  the  act  of  1862  prescribed  that  th( 
street  work  should  not  be  deemed  ordinances,  there! 
be  presented  to  the  mayor  for  approval,  and  resolv 
need  only  be  passed  by  the  board  and  signed  by  tl 
to  in  Creighton  t.  San  Francisco,  42  Cal.  448,  ano 
principal  case,  decided  on  other  points.  Cited  in  Na 
Cal.  228,  as  not  being  opposed  to  the  view  that  a  pr 
charter  of  Napa  as  to  the  style  of  ordinances  wes 
as  applied  to  a  resolution  for  street  work;  and  in  Qui 
Trustees,  113  Cal.  609,  to  the  point  that  "whether 
shall  be  improved  is  a  question  to  be  addressed  to  tl 
of  a  municipality  in  its  legislative  capacity,  and  its  i 
that  question,  as  well  as  upon  the  character  o(  the  : 
made,  is  a  legislative  act";  and  in  Martiudale  v.  Fi 
holding  the  signature  of  a  mayor  not  essential  to 
ordinance  passed  by  a  municipal  corporation. 

27  Cal.  630-038.    PEOPLE  v.  YSLAS. 

Evidence  of  TTochastity  of  a  witness  b  Inadmissil 
testimony;  the  inquiry  must  be  restricted  to  her  re 
and  veracity,  p.  633. 

ated  in  Heath  v.  Scott,  66  Cal.  661,  holding  that  i 
and  2061  of  the  Code  of  Civil  Procedure,  "general  c 
honesty,  and  integrity  may  t>e  inquired  into."  Af 
Larkin,  11  Nev.  331.  Cited  in  notes  on  this  point  ii 
17  Am.  Dec.  77,  and  53  Am.  St.  Rep.  479. 

The  common. taw  definition  of  an  assault  is  aubstai 
that  found  in  the  statute,  p.  633. 
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-«e  Kong,  95  Cal.  668,  29  Am,  St.  Rep.  1C7,  hold- 
ol  through  the  roof  was  an  aBsault,  though  the 
<t  there  at  the  timej  State  v.  Sean,  86  Mo.  174, 
do  bodil;  harm  is  eBsentiali  Thomas  v.  State,  99 
emoDBtrations  of  violence,  coupled  with  apparent 
>e1  the  party  assaulted  to  retreat,  constitute  an 
ister  V.  State,  156  Ind.  2fi8,  holding  evidence  not 
inviction  for  assault  with  intent  to  oommit  rape; 
713,  and  41  Am.  Bep.  463. 

;H  t.  DAT, 

rieapaat  may  be  granted  for  the  purpose  of  quiet- 
'eventing  a  multiplidt;  of  actions,  or  where  the 
oe  is  put  ia  jeopardy,  or  where  irreparable  mia- 
relation  to  mines,  qoMries,  or  woodland,  whether 

the  nature  of  the  injury  itwlf  or  from  the  in- 
Bommitting  it,  p.  644. 

issini,  32  CaL  604,  granting  an  injunction  against 
ny  asphaltum;  Nevada  Co.  v.  Kidd,  37  Cal.  307, 
I  against  diversion  of  water,  because  it  did  not 
liards  V.  Kirkpatrick,  G8  Oa!.  434,  refusing  an  in- 
le  oa  execution,  because  there  was  an  adequate 
rds  V.  Dower,  S4  Cal.  64,  granting  an  injunction 
.  tunnel  through  lands;   and  in  Spring  Valley  v. 

16  Fed.  Rep.  626,  refusing  an  injunction  against 
'  aupervisors  of  an  ordinance  fixing  water  rates, 
adequate  lemedy  at  law. 

UNBB  V.  SUTH. 

motion  against  execution  sale  of  land  aa  a  cloud 
•e  plaintiff's  bought  the  land  with  record  notice 
lieh  tlie  execution  issued,  and  it  does  not  appear 
praetioed  on  them,  and  tbej  did  not  make  the 
tfendant  in  tbelx  suit  for  an  injunction,  pp.  6fil, 

ieo,  6S  Oal.  176,  enjoining  an  execution  sale,  be- 
loud  on  title;  and  in  Archbishop  v.  Sbipman,  69 
I  sale  on  foreclosure  would  not  be  •  cloud  on  the 
:lie  land  wbo  waa  not  a  party  to  the  judgment; 
[  in  equity  against  a  judgment,  in  19  Am.  Dec 
p.  262. 

bandonment  of  homestead,  and  conveyance  there- 
"one  transaction  and  took  e£Fect  at  the  same 
the  value  of  the  homestead  did  not  exceed  five 
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tliouBand  dollaiB,  prior  judgment  agaioBt  the  husband  was  not  a  lio 
on  the  bomeateod,  pp.  662,  663. 

Cited  in  Ebj  v.  Foster,  Bl  Cal.  286,  holding  that  the  delivery  of  i 
deed,  and  filing  it  utd  a  declkration  of  homestefLd  for  recording,  sen 
siinu]ta.iieouB,  and  the  lien  of  a  prior  judgment  did  not  attach;  and  ii 
notes,  on  judgment  liens  againat  homesteads,  in  B7  Am.  Dec  278;  8: 
Am.  Dec.  351;  20  Am.  Rep.  101;  34  Am.  St.  Rep.  601;  38  Am.  SI 
Rep.  247. 

Fraud  in  obtaining  judgment,  by  taking  a  default  in  a  c&k  thi 
had  been  settled,  held  not  to  be  an  issue  under  the  pleadings,  p.  6Si 

Cited  in  Hogg  t.  Unk,  90  Ind.  351,  holding  that  where  a  judgment 
lien  was  obtained  by  fraud,  it  could  not  be  collaterally  attacked  by  i 
subsequent  vendee  of  the  land,  although  bis  vendor  might  have  dow 
it;  and  in  dissenting  opinion  in  Humboldt  Co.  v.  Terry,  11  Ner.  i4S 
a  majority  of  the  court  holding  that  a  confession  of  judgment  wsi 
rightly  entered. 

27  CaL  655-686.    PBOFLB  ▼.  BOARD  OF  SITPBRVISORS. 

Handamtis. — The  rules  of  the  Civil  Practice  Act  are  aa  strictly  ap- 
plicable to  the  pleadings  in  mandamus  as  to  those  in  any  action,  pi 
670.  The  general  rules  of  pleading  are  substantially  the  aome  in  nun- 
damus  as  in  other  civil  actions,  p.  S71. 

.  AfGrmed  in  People  v.  Lothrop,  3  Colo.  448,  and  Chamberlain  v,  Wtr- 
burton,  1  Utah,  270.  Cited  in  Jones  t.  Board,  141  CaL  98,  holding  >p^ 
plication  subject  to  geneiSil  rules  regarding  limitations. 

Facts  mast  be  Pleaded,  showing  wherein  an  ordinance  is  illegal,  sot 
the  assumed  inference,  p.  675. 

Affirmed  in  Hedges  v.  Dam,  72  CaL  622,  and  Lyman  t.  Martin,  2  Uti^ 
149,  150. 

Distinguished  in  People  v.  Reclamation  Dist.,  121  Cal.  626,  sustaining 
complaint  in  quo  warranto. 

Bribery  at  Election  held  to  be  immaterial  issue,  p.  676. 

Cited,  and  not  decided,  in  Belo  t.  Commissioners,  76  N.  C.  467;  Boud 
V.  Coler,  113  Fed.  735,  quoting  Belo  v.  Commissioners,  76  N.  C.  489. 

Bes  Judicata. — A  fundamental  fact  in  an  action,  that  must  hin 
been  found  by  the  oourt  before  a  judgment  could  have  been  rendered, 
cannot  be  again  litigated  in  another  action  between  the  same  partiM, 
p.  676. 

Affirmed  in  Jackson  v.  Lodge,  36  CaL  38.  Cited  En  Sauls  v.  Freeman, 
24  Fla.  223,  224,  12  Am.  ^t.  Rep.  198,  holding  a  former  judgment  to  b* 
an  absolute  bar  to  further  litigation;  Cited  in  Slater  v.  Skirrinft  El 
Neb.  114,  68  Am.  St  Rep.  448,  holding  prior  default  judgment  i«s  id- 
judicata. 
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to  K  railroad  haTing  been  autboriied  bf  the  legia- 
t7  iMTing  voted  in  favor  of  it,  delivery  of  municipal 
b;  to  the  oorporation  became  a  dutf,  and  a  subse- 
t  between  the  dtj  and  the  railway  did  not  affect  it> 

iwortb  Co.  T.  Miller,  7  Kan.  606,  12  Am.  B«p.  440,  hold- 
ialatare  may  authorize  mnnicipal  aid  for  a  railroad; 
.  8.  Dak.  lis,  118,  74  Am.  St.  Kep.  782,  auataining  right 
[ipromise  judgment  claim  againat  it;  Talcott  v.  Pine 
136,  Fed.  Cas.  No.  13,73S,  noted  under  Pattison  v. 
i ;  Harcourt  t.  Good,  3S  Tex.  472,  holding  that  a  tax  in 
uuld  be  collected. 

LBVT  T.  6ETLES0H. 

Lppeal — After  a  nonsuit  in  the  lower  court,  the  merits 

;  can  be  investigated  onlj  on  motion  for  new  trial  or 

be  judgment;  and  a  Btatement,  not  conforming  to  the 

menta  in  this  regard,  is  properly  stricken  out  by  the 

38. 

D  Calderwood  v.  Pyser,  31  Cal.  337,  holding  that  wliere 

t  contains  an  erroneous  conclusion  of  law,  the  lower 

A  it  before  entering  judgment-;   disseuting  opinion  in 

rt,  32  Cal.  320,  as  an  example  of  tte  practice  of  strik- 

lent;  NicoH  v.  Littlefield.  60  Cal.  240,  holding  that  as 

.  nonsuit  contained  no  statement,  it  must  be  dismissed. 

iame  v.  Ria^-tiT^ev.  237.    rated,  Sanford  v.  Duluth 

>,  holding  that  on  an  appeal  from  the  judgment  errors 

1  can  be  reviewed, 

oata,   made  before  final   judgment,   must  be   reviewed 

on  appeal  from   the  judgment;   an  order   refusing  to 

;  appealable,  p.  08& 

inaky  v.  Davis,  33  Oal.  878,  holding  that  though  the 

after  entry  of  judgment,  the  law  considers  it  as  hav- 
lefore.  Distinguished  in  Dooly  v.  Norton,  41  Cal.  441, 
t  an  order  refusing  to  retax  costs,  made  at  tne  next 
ntry  of  judgment,  waa  appealable.  Affirmed  in  Roder 
iMont.  1C8. 


oiiUME  xxrviii. 

ty  CHARLES    T.    BOONE. 
ciUkUoiu  to  Volume  U7,  b;  Chirlib  L.  Thohpsoh. 

LDEB  T.  GBIUM. 

L — PUintiS  in  action  on,  cannot  recover  mttomef'e 
LVe  been  actually  paid  or  Kcured,  pp.  12,  13. 
decision  approved  and  applied  In  KouMin  v.  Stewart, 
er  T.  Hopkins,  03  Cal.  G4;  Elder  v.  Kutner,  67  Cal. 
a  Dry-Dock  Co.  v.  Armstrong,  8  Sawy.  529;  S.  C.  IT 
itinguished  in  Lott  v.  Mitchell,  32  Cal.  26,  holding  that 
ot  maintain  an  action  on  an  indemnity  bond  because 
en  recovered  against  him,  but  must  firat  pay  the  judg- 
Vittich  V.  O'Neal,  22  Fla.  599,  as  being  contrary  to  the 
by.    Cited,  to  the  raling  stated,  in  77  Am.  Dec.  160, 

BD  T.  CHAMBERS. 

ssian  of  Goods  Sold. — When  vendee  takes  entire  con- 

nd  an  inventory  is  taken  before  lev;,  change  of  pos- 

t,  and  retention  of  the  clerks  of  the  vendor  in  auch 

ta  the  transfer,  pp.  119,  120. 

rity  with   approval,   in   Levy   v.   Scott,   116  Cal.  48; 

Dak.  Ter.  300;  Shelton  v.  Franklin,  68  III.  338;  Gray 
v.  424;  and  11  Am.  Rep.  00,  note.  Distinguished  in 
;,  8  S.  Dak.  404,  in  which  case  the  vendee  did  not  bb- 
he  business.  Distinguished  also  in  Gray  v.  Sullivan, 
Dting  opinion  of  Beatty,  J. 

la.— In  Waldron  v.  Waldron,  80  Cal.  269,  holding  that 
ndings  of  fact,  the  judgment  should  have  been  for  the 
e  case  appears  to  have  been  thoroughly  tried  as  to 
ippean  very  improbable  that  a  new  trial  would  result 

the  plaintiff,  the  judgment  will  be  reversed,  and  the 
ted  to  render  judgment  for  defendant. 
,  Eep.— 88         1353 
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28  Cal.  21-26.     DOKSEY  *.  SMYTH. 

Office  and  Officer.— Salary  of  an  ofBce  is  incident  to  the  title,  uid  ptf- 
nient  of  tbe  salary  to  one  in  posaeasion  withoat  title  will  not  prevent 
the  one  having  title  from  receiving  the  salaiy,  p.  23. 

Affirmed  in  Stratton  v.  Oulton,  23  CaL  31;  Carroll  v.  SiebeDthaler, 
37  Cal.  195;  People  v.  Potter,  63  Cal.  12S;  Burke  T.  Edgar,  67  Cal.  184; 
and  Ward  v.  Marshall,  96  Cal.  159;  S.  C.  31  Am.  St.  Rap.  200.  Approved 
as  authority  in  Mayfield  v.  Moore,  S3  111.  432;  S.  G.  6  Am.  Rep.  55;  Wa- 
terman V.  Railroad  Co.,  139  111.  669;  S.  C.  32  Am.  St.  Rep.  235;  Adami 
T.  Doyle,  139  Cal.  6B0,  on  point  that  incumbent  cannot  claim  aalu; 
unless  lawfully  entitled  to  bold  the  office;  City  v.  Luthardt,  ISl  Hi. 
623;  State  ▼.  Walbridge,  153  Mo.  203;  Pratt  v.  Swan,  IB  Utah,  SOS; 
and  BasmusMD  v.  Board,  8  Wyo.  289,  294,  ;!97,  300,  holding  employee 
wrongfully  discharged  so  entitled  on  reinstatement;  Brown  v.  Gal- 
veston etc.  Co.,  92  Tex.  S2i,  applying  rule  to  officer  of  private  corpoi»- 
tion  absent  without  leave;  Williams  v.  Clayton,  6  Utah,  89,  on  point 
that  mandamus  will  lie  to  compel  payment  of  the  salary;  Booker  t. 
Donohue.  95  Va.  363,  sustaining  action  for  salary  by  officer  wrongfullj 
elected  against  the  one  who  had  recovered  it;  Ereits  v.  Bebrenimeyer, 
149  111.  503,  and  holding  that  if  an  officer  de  facto  has  received  the  sal- 
ary, fees,  and  emoluments,  he  is  liable  therefor  to  the  officer  de  jure 
in  an  action  for  money  had  and  received.  So,  to  same  effect,  in  Doug- 
lass V.  State,  31  Ind.  437,  442;  State  v.  Carr,  129  Ind.  67;  S.  C.  SS  Am. 
St.  Rep.  174;  McCue  v.  County  of  Wapello,  66  Iowa,  704;  S.  C.  41  Am. 
Rep.  139;  Auditors  v,  Benoit,  20  Mich.  102,  in  dissenting  opinion  of 
Cooley,  J.,  Stuhr  v.  Curran,  44  N.  J.  L.  202,  in  dissenting  opinion  of 
Beasley,  J.;  State  v.  Tate,  70  N.  C.  163;  Fylpoa  v.  Brown  County,  fl  S. 
D^ik.  840;  Chowning  v.  Boger.  2  Tex.  Civ.  .4pp.  663;  Board  v.  City  of 
Decatur,  64  Tex.  11;  S.  C.  63  Am.  Rep.  737;  Nicots  v.  McLean,  101  N.  Y. 
538;  S.  C.  54  Am.  St.  Rep.  736;  and  Blair  v.  Marye.  80  Va.  492.  And  so. 
in  Selby  t.  Portland,  14  Oreg.  250;  S.  C.  58  Am.  Rep.  312,  but  holding 
that  the  action  cannot  be  maintained  until  there  has  been  an  adjudifa- 
tion  in  a  direct  proceeding  declaring  the  complainant  entitled  to  the  of- 
lice,  and  the  incumhent  a  usurper.  Cited,  to  the  ruling  stated,  in  19  Am. 
Dec.  69,  note;  27  Am.  Rep.  764,  note;  43  Am.  Rep.  303,  note;  and  10  Am. 
St.  Rep.  286,  note.  Denied  in  Gorman  v.  County  Commrs.,  1  Idaho,  658; 
Commiasionera  ».  Anderion,  20  Kan.  300;  S.  C.  27  Am.  Rep.  172  {but 
see  Rule  v.  Tait,  38  Kan.  766)  ;  Auditors  v.  Benoit,  20  Mich.  183;  S.  C 
4  Am.  Rep.  386;  and  Stuhr  v.  Curran,  44  N.  J.  L.  186;  8.  C.  43  Am. 
Rep.  366. 

General  Citations.— In  Blair  v.  Marye,  BO  Va.  498,  as  authority  that 
an  olficer's  remedy  for  withholding  salary  attached  to  his  office  is  by 
mandamus;  People  v.  Hartley,  82  Am.  Dec.  782,  note,  as  authority  fcr 
■  sufficiency  of  official  bond.  Referred  to  in  Stratton  v.  Oulton,  28  CaL 
68,  as  having  no  bearing  upon  any  point  raised  in  the  proceeding  than 
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the  court,  which   was  an  application  for  a  peremptory  writ  of 

L  26-37.     LEBSE  t.  CLARK.     S.  C.  before,   18  Cal.  63E;  20  CaL 

17,  where  the  general  facte  pertaining  to  the  case  are  fully  re- 

irted.     S.   C.  again,  29  Cal.   665. 

Ement. — Entry  of  by  clerk  is  a  ministerial  act,  p.  36. 

rmed  in  County  of  Sacramento  t.  Central  Fac.  R.  R.  Co.,  61  Cal. 

etal  Citations.— In  Schmidt  y.  Oregon  Gold  Min.  Co.,  28  Oreg. 
C.  52  Am.  St.  Rep.  Tf!2,  holding  that  where  it  appears  in  a  decree 
t  WHS  entered  upon  consent  of  the  defendant,  and  it  grants  the 
prayed  for  in  the  complaint,  and  flies  the  compensation  of  the 
ilTa  attorneys  and  of  the  referee  anil  stenographer,  the  consent 
•  plaintiff  thereto  will  be  presumed  on  appeal;  60  Am.  Dec.  699, 
IB  authority  that  one  or  more  defendants  may  be  joined  in  eject- 
and  they  may  answer  separately,  or  demand  separate  verdicts; 
[  they  do  not,  they  wiU  be  concluded  by  the  general  verdict. 

L  37-44.    KAHSDBLL  v.  FULLER.    87  Am.  Dec.  103. 
band  and  Wife. — Property  purchased  during  coverture  with  funds 
tuting  part  of  separate  estate  of  wife,  will  also  be  her  separate 
,  p.  42. 

rmed  in  Kraemer  v.  Kraemer,  52  CaL  306,  holding  that  real  prop- 
jurchased  during  coverture  with  money  which  was  the  separate 
■ty  of  either  husband  or  wife,  is  also  his  or  her  separate  property. 
ai  authority  in  Warren  v.  Brown,  57  Am.  Deo.  194,  note,  that  a 
li  woman  can  make  a  valid  purchase  of  real  estate  without  the 
It  of  her  husband. 

Id  on  Title. — A  mortgage  by  a  grantee  of  a  husband  of  property 
ised  with  a  wife's  separate  funds,  and  deeded  to  her  during  cot- 
',  is  a  cloud  upon  her  title,  which  equity  will  remove,  p.  43. 
id  as  authority,  holding  that  where  a  sheriff's  sale,  though  inef- 
.1  to  pass  title,  would  yet  be  siiflicient  to  cast  a  cloud  upon  plain- 
title,  a  court  of  equity  will  enjoin  the  sale,  in  Porter  v.  Pico, 
.1  I7B.  Cited,  also,  to  the  ruling  stated,  in  28  Am.  St.  Rep. 
ite.  Distinguished  in  Archbishop  of  S.  I',  v.  Shipman,  89  Cal.  501, 
ig  that  a  sale  under  a  judgment  for  the  foreclosure  of  a  lien  will 
i  enjoined  as  casting  a  cloud  upon  title,  at  the  instance  of  one  not 
t;  to  the  judgment. 

■mnnity  Property.— Presumption  is,  that  property  conveyed  to 
spouse  for  a  money  consideration  is  common  property,  and  this 
mption  can  only  be  overcome  by  clear  and  satisfactory  evidence,  p. 
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Affirmed  in  Peck  v.  Vaodenberg,  30  Cal.  42,  56;  Peck  t.  Bninmugin, 
31  C&L  448;  8.  C.  B9  Am.  Dec.  201;  Uiggina  v.  Higgina,  46  CkL  S33: 
Schuyler  T.  Broughton,  70  Cal.  2S3;  Morgan  t.  Lanes,  78  CaL  6Si  and 
Dimmick  v.  Dimmick,  9G  C&l.  327.  Approved  as  correctly  gtating  tha 
law  prior  to  the  amendment  of  1889  to  section  184  of  the  Civil  Code,  in 
Jackson  v.  Torrence,  83  Cal.  520;  Tolman  v.  Smith,  86  CaL  284;  aBd 
Gwfnn  V.  Diersen,  101  Cal.  566.  Qted  in  Svetinich  v.  Sheean,  124  CU. 
218,  71  Am.  St.  Rep.  62,  holding  propertj  not  subject  to  sale  on  eiero- 
tion  against  wife;  Neber  v.  Armijo,  9  N.  Mei.  334,  but  holding  presnmp- 
tlon  not  conclusive;  holding  that  parol  evidence  is  admisaible  to  show 
that  the  consideration  of  a  deed  was  other  property  given  in  exchange, 
instead  of  a  money  consideration  as  expressed  in  the  deed,  in  I^e  t. 
Bender,  18  Nev.  386;  and  cited,  to  the  ruling  stated,  in  68  Am.  Dee. 
112,  note;  73  Am.  Dec.  543,  note;  86  Am.  Dec.  «34,  637,  638,  note;  and 
96  Am.  Dec.  423,  note.  The  California  Civil  Code,  section  104,  aa  amend- 
ed, now  provides  that:  "Whenever  anj  property  ia  conveyed  to  a  mar- 
ried woman  by  an  instrument  in  writing,  the  presumption  is  that  tb« 
title  is  thereby  vested  in  her  as  her  sepaiSite  property." 

ConstmctiYS  Notice. — Record  of  deed  to  wife  is  notice  to  all  the  worM 
that  the  land  may  be  the  aeparate  property  of  the  wife,  and  la  snffl- 
dent  to  put  purchasers  upon  inquiry,  p.  44. 

Cited  as  authority  in  Peck  v.  Vanderber^,  30  CaL  36,  60;  Vassault  v. 
Austin,  36  Cal.  697,  690,  700;  Higgina  v.  Higgius,  46  CaL  264;  Hassey  v. 
Wilke,  66  Cal.  529;  McComb  v.  Spangter,  71  Cal.  427;  Jaekson  t.  Tor- 
rence, 83  CaL  629;  and  86  Am.  Dec.  639,  note. 

28  CaL  44-B8.    STRATTON  r.  OtJLTOH. 

Office  and  Officer. — Salary  annexed  to  public  office  Is  inddent  to  the 
title  of  the  office,  and  not  to  its  occupation  and  exerdse,  p.  61. 

Affirmed  in  Oirroll  v.  Siebenthaler,  37  Cal.  105;  People  v.  PotUr.  t3 
Oal.  128;  and  Burke  v.  Edgar,  67  Cal.  184.  Approved  in  State  v.  Hani- 
son,  lis  Ind.  440;  8.  0.  3  Am.  St.  Rep.  667;  McCue  v.  County  of  Wap- 
ello, 56  Iowa,  704;  S.  0.  41  Am.  Bep.  139;  Meagher  y.  Storey  Comity,  6 
Nev.  250;  Board  v.  City  of  Decatur,  64  Tex.  11;  8.  C.  53  Am.  Rep, 
737;  and  Blair  v.  Marye,  80  Va.  492.  Cited  in  SUte  v.  Ctarr,  129  Inl 
67,  where  other  officer  unlawfully  held  over;  Pratt  r.  Swan,  16  Utili. 
497,  502,  noted  under  Doraey  v.  Smyth,  28  CaL  21;  19  Am.  Dec.  B9. 
note;  and  04  Am.  Dec.  64,  note.  Denied  in  Stuhr  v.  Curran,  44  N.  J.  L 
166,  S.  C.  43  Am.  Rep.  356,  holding  that  an  officer  de  jure,  having  onit- 
ed  an  ofllcer  de  facto  holding  in  good  faith,  cannot  recover  from  him  tb* 
fees  of  the  office  received  by  him. 

Same. — Officer  may  hold  over  until  his  snocessor  is  elected  or  appoiIl^ 
«d,  and  qualified,  p.  66. 

Affirmed  in  People  v.  Stratton,  28  Cal.  380,  3S0;  People  v.  IDtiiB,  IT 
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'arker,  37  Cal.  846;  Treadwell  t.  Yolo  County,  62 
[ammond,  66  CaL  858;  g.nd  Rosborough  v.  Board- 
i  holding  that  a  public  ofBce  does  not  become  va- 
!  happening  of  one  of  the  events  enumerated  in 
«t:on  996.  Ruling  approved  in  State  t.  Wells,  S 
)uoher,  3  N.  Dak.  399;  and  Wheeling  v.  Black,  25 
%»  the  view  adopted  by  the  American  courts,  in 
Ind.  440,  8.  C.  3  Am.  St.  Rep.  667,  and  such  is  the 
in  of  the  Indiana  constitution.  So,  in  State  v. 
under  a  provision  of  the  Oregon  constitution;  so 
12  Fla.  153,  under  Florida  constitution;  and  so  in 
ices,  10  Fed.  Rep.  464,  and  applied  to  a  resigning 
ivisions  of  the  constitution  of  Tennessee  on  the 
not  assented  to  as  a  rule  of  universal  applica- 
:,  46  N.  Y.  65;  S.  C.  7  Am.  Rep.  306.  So  in  Terri- 
[ex.  88,  holding  that  the  rule  baa  no  applteation  to 

le  as  to  holding  over  does  not  apply  to  judicial 
lampbell,  138  CaL  16,  noted  under  People  v.  Whit- 
Referred  to  in  People  v.  Stratton,  28  Cal.  387 
lation  in  the  nature  of  a  quo  warranto),  as  set- 
rad  the  position  of  the  parties  in  the  litigation, 
rker,  87  Cal.  843,  as  trenching  somewhat  upon  the 
People  V.  Reid,  8  Cal.  288;  and  People  v.  Mixner, 
>arlcer,  37  Cal.  647,  discussing  authority  of  govem- 


HAir  T.  COLEIUN. 

«  show  tbat  the  required  andertakiDg  baa  been 
to  set  it  out  in  the  transcript,  and  eertif  j  its 

Co.  T.  Edgar,  132  CaL  198,  noted  under  Fnnklln 
Railroad  Co.  v.  Anderson,  77  Cal.  299,  and  said  to 
as  under  the  provisions  of  the  Code  of  Civil  Pro- 
g  on  appeal  is  not  one  of  the  papers  required  to  be 
ript,  and  should  not  be  embodied  therein. 

FT  T.  COFPni. 

>f  must  correspond   with   the   substantial   allega- 

1,  p.  67. 

Elandall,  138  Cal.  431,  denying  recovery  because  of 

Qraham,  143  Cal.  134,  tUscnssing  general  rules  as 
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;  Clark  t.  Pboeniz  Ins.  Co.,  36  Cal.  175,  action  on  policy  o: 
;  Reed  v.  Norton,  99  Cal.  619,  action  to  enforce  merJuuiie't  Ueo 
and  Owen  v.  Meade,  104  Cal.  182,  action  for  profesaionftl  serricea  ren 
dered  as  attorney. 

28  Cal.  68-71.     PEOPLE  BZ  SEL.  CASPENTIER  v.  LOUCES. 

New  Trial — Pendency  of  motion  for,  does  not  stay  proceedings  nnde 
the  judgment,  p.  70. 

ABirmed  in  Harris  t.  Bamhart,  97  Cal.  600;  and  cited  as  authority  b 
the  ruling  stated  in  SariDe  v.  School  District,  22  Kan.  629;  Ex  part 
Craig,  130  Mo.  595;  Young  v.  Bi«he,  19  Hey.  383;  and  Savings  Ban] 
V.  Griawold,  50  Neb.  756;  Blyth  v.  Swenaon,  15  UUh,  365,  as  to  dii 
miesal  of  appeal,  in  diBsenting  opinion  of  Miner,  J. 

Mandamus. — Under  constitution  of  1S49  the  supreme  eonit  had  origf 
oal  juriediction  in  cases  of  mandamus,  p.  71. 

Cited  in  Hyatt  t.  Allen,  54  Cal.  372,  dissenting  opinion  of  Thora 
ton,  J. 

Same.~-Cterk  of  court  may  be  compelled  by  writ  of  mandate  to  issni 
process  to  enforce  a  judgment,  notwithstanding  his  liability  on  his  offl 
cial  bond  for  damages  for  refusal  to  do  so,  p.  71. 

Cited  in  notes,  74  Am.  St.  Rep.  152,  153,  and  70  Am.  Dec.  714^ 

28  Cal.  7S-97.    HcGABRAHAN  v.  MAXWELL. 

AppeaL — Effect  of  is,  to  suspend  all  proceedings  in  the  court  btiow 
p.  91. 

AiGnned  in  McGarrahan  v.  Mining  Co.,  49  Cal.  336;  Harris  t.  Bambart 
97  Cal.  650;  and  Spears  v.  County  of  Modoc,  101  Cal.  304.  Ruling  •P' 
proved  in  Glenn  v.  Brush,  3  Colo.  36;  Sharon  v.  Hill,  11  Sawy.  SOS,  371; 
S.  C.  26  Fed.  Rep.  347,  391.  Cited  in  Slaughter-House  caaes,  10  Wall 
297,  holding  that  an  appeal  from  a  decree  denying  an  injunction  doee 
not  operate  as  a  stay  of  proceedings,  nor  does  an  appeal  from  an  ordei 
dissolving  an  injunction  suspend  the  operation  of  the  order. 

28  Cal.  99-101.    CARDER  r.  BAXTER. 

Patent,  if  not  void  upon  its  face,  cannot  be  collaterBlly  attacked  hy 
one  claiming  no  higher  title,  p.  100. 

Cited  in  Hagar  v.  Lucaa,  29  Cal.  312,  and  applied  to  patent  for  Heii- 
can  grant  of  land;  and  principal  of  the  decision  approved  in  Rond«1l  *■ 
Fay,  32  Cal.  365;  Durfee  v.  Plaisted,  38  Cal,  S3;  and  Schieffery  t. 
Tapia,  68  Cal.  186.  Cited,  to  the  ruling  stated,  in  85  Am.  Dec.  93,  note. 

New  Trial. — Refusal  by  moving  party  to  argue  motion  for,  is  not  an 
abandonment  of  the  motion,  p.  101. 

Approved  in  Chabot  v.  Tucker,  39  Cal.  435.     So,  in  SUU  v.  Ocnttsl 
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EL  R.  Co.,  17  Nev.  267,  and  the  rule  held  applicable  where  either 
calls  up  the  motion. 

L  10M02.     DBHins  ▼.  PACKARD. 

enmit}'. — Sheriff  cannot  avail  himself  of  Hummary  remedy  against 

miffing  Bureties,  without  strict  compliance  in  giving  notice  of  ac- 

p.  102. 

Bd,  to  the  ruling  stated,  in  Charles  v.  Hoakins,  83  Ani,  Dec.  387, 

where  the  subject  is  discussed  at  length. 

L  102-lOS.    STEVENSON  t.  SMITH.    87  Am.  Dec.  107. 
(dug. — When  damages  are  special,  the  facta  out  of  which   they 
must  be  specially  alleged  in  the  complaint  or  they  cannot  be  re- 
Mi,  p.  104. 

nned  in  Gay  r.  Winter,  34  CaJ.  162,  damages  for  wrongful  act 
ig  death;  Licwiston  Turnp.  Co.  v.  Shasta  etc.  Road  Co.,  41  Gal. 
lamages  caused  by  obstructing  public  highway;  and  Treadwell  v. 
,ier,  80  Cal.  580;  S.  C,  13  Am.  St.  Rep.  180,  damages  for  injuries 
rson  caused  by  falling  of  elevator.  Cited,  as  authority  to  the 
;  stated,  in  Tucker  v.  Parks,  7  Colo.  69,  70;  Parker  v.  Bond,  6 
11;  Buckley  v.  Buckley,  12  Nev.  435;  The  Director,  11  Sawj. 
3.  C.  2S  Fed.  Bep.  713;   100  Am.  Dec.  217,  note;   13  Am.  St.  Rep. 

«aL — Error  of  court  in  refusing  to  allow  a  party  costs  cannot  be 
red  on  appeal  from  an  order  denying  a  new  trial,  p.  106. 
d  in  l^sky  v.  Davis,  33  Cal.  678,  and  holding  that  an  appeal  does 
t  from  an  order  made  on  a  motion  to  retax  costs.  So  in  Dooly 
rton,  41  Cal.  441,  443,  but  holding  that  an  order  on  a  motion  to 
costs,  if  made  after  the  entry  of  judgment,  is  a  special  order 
after  final  judgment,  from  which  an  appeal  lies,  explaining  Lasky 
ris,  supra. 

eial  Citations — In  Jones  t.  St.  Johns  Co.,  2  Idaho,  60,  and  hold- 
bat  on  appeal  the  court  will  only  notice  the  errors  committed 
it  the  Appellant;  90  Am.  Dec.  439,  note,  as  to  damages  recoTerable 
tachment  bond  for  wrongful  attachment. 

I.  108-107.     FABWELL  y.  JACKSON. 

tute  of  Limitations  cannot  be  taken  advantage  of,  on  demurrer, 
at  specially  pointing  out  the  objection  in  the  demurrer,  p.  107. 
•d  as  authority  that  the  statute  must  be  specially  pleaded,  in 
r  V.  CUHord,  5  Colo.  173;  Thomas  t.  Olendinning,  13  Utah,  B3; 
ton  <T.  Bailey,  17  Utah,  92,  noted  under  CauUeld  t.  Sanders,  17  Cal. 
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28  Cat.  107-116.    PEOPLE  T.  KETITOLDS. 

Taxation. — Board  of  equalization  cannot  increase  Tatontion  of  jnap- 
erty,  without  complaint  first  made,  and  upon  reasonable  notice  to  th« 
part;  interested,  p.  111. 

Affirmed  in  People  v.  Goldtree,  44  Cal.  324,  and  Los  Angeles  v.  WiUr 
Works  Co.,  49  CaL  042.  Cited  in  Oakland  v.  S.  P.  Co.,  131  CbL  229,  de- 
nying right  of  city  to  recover  unpaid  increase  of  taxes  arbitrarily  im- 
posed without  production  of  any  evidence;  People  v.  Flint,  39  C«l.  67J, 
in  which  the  complaint  was  held  insufficient  to  give  the  board  joiis- 
diction.  Approved  in  State  v.  Dodge  County,  20  Neb.  001,  004 ;  and  Dixon 
County  V.  Halatead,  23  Neb.  701.  So  in  Railroad  Co.  v.  Standing,  13 
Utah,  493  (holding  it  unnecessary  to  file  a  formal  allegation  in  writing)', 
and  BO  in  State  v.  Mining  Co.,  12  Nev.  94  (holding  that  the  oomplAint 
may  be  made  orally  or  in  writing). 

General  Citations.— In  Farmers'  etc.  Bank  v.  Board,  9T  OaL  325; 
State  V.  Washoe  County,  14  Nev.  142;  Oregon  Steam  Nav.  Co.  v.  Wuco 
County,  2  Greg.  211;  and  Cattle  Co.  v.  Commissioners,  46  Fed.  B^. 
327,  bearing  generally  upon  Jurisdiction  of  boards  of  equalization.  Gray 
V.  Stiles,  e  Okla.  493;  Wallace  v.  Bullen,  S  Okla.  7. 

28  CaL  116-11&    STDR6IS  v.  SHBPASD. 

Certiorari  does  not  lie  where  there  is  an  appeal,  p.  117. 

Affirmed  in  Stuttmeister  v.  Superior  Court,  71  CaL  323;  Noble  v.  Su- 
perior Court,  109  CoL  627;  and  White  v.  Superior  Court,  110  Cat  67. 
Approved  as  authority  in  Alabama  etc.  R.  R.  Co.  v.  Christian,  82  Ala. 
309;  Evans  v.  Christian,  4  Oreg.  377;  and  Ramsey  v.  Pettengill,  14  Dreg. 
20B,  the  last  case  holding  that  where  the  right  of  appeal  has  bean  lost 
by  lapse  of  time,  a  writ  of  review  does  not  lie. 

28  CaL   118-122.     CAULFIELD   v.   STEVENS. 

Jnrltdletion. — Under  amended  constitution  of  1802,  county  courts  bad 
exclusive  jurisdiction  of  actions  of  unlawful  detainer,  as  well  ■•  foi 
forcible  entry  and  detainer,  pp.  119,  120. 

Affirmed  in  Bmmmagin  v.  Spencer,  29  CaL  S02;  Stoppelkamp  v. 
Hangeot,  42  Cal.  324;  Johnson  v.  Chely,  43  Cal.  304.  So  in  Mecbsm  v. 
UcKay,  37  CaL  162,  sustaining  the  constitutionality  of  the  forcible  entry 
act  of  1866;  Ivory  r.  Brown,  137  Cal,  005,  applying  rule  to  concarrenl 
jurisdiction  of  justices'  courts;  Norblett  v.  Farwell,  38  CaL  107,  bolding 
that  the  act  of  1663  remained  in  force,  »o  far  as  it  related  to  unlawful 
detainers,  though  repealed  by  the  act  of  1866  so  far  as  it  related  to  for' 
dble  entries  and  forcible  detainers.  Commented  on  in  Courtwright  v. 
Bear  Biver  etc.  Min.  Co.,  30  Cal.  677,  682,  594,  and  dictum  as  to  coD' 
current  jurisdiction  disapproved.  So,  to  same  effect,  in  Rosenberg  v. 
Prank,  68  CaL  403;  and  Robinson  v.  Fair,  128  U.  S.  80,  81,  83. 
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LDON  T.  Looms. 

diet  of,  advene  to  claimMit,  is  no  protection  to 

ainst  him  bj  the  claimaitt,  nor  is  it  admiEHible  in 

p.  123. 

a  Sponenbarger  t.  Lemeri,  23  Kan.  fl3;  and  Gravel 

192,  holding  that  a  judgment  of  a  Justice  of  the 

tor  the  trial  of  right  of  property  under  the  Kansas 

uive.    But  denied  in  Uapital  Lumbering  Co.  v. 


D  V.  HOLDEN. 

ipecific  mode  provided  by  statute  to  contest  elec- 
e  resort  to  quo  warranto  proceedings,  p.  IW. 
ity  in  Snowball  t.  People,  147  III.  266;  Bonner  v. 
'6,  278  (in  disaenting  opinion  of  Wyly,  J.);  State 
t.  2S3',  State  v.  Boyd,  31  Neb.  706^  and  State  v. 
nn.),  340.  Cited,  bearing  upon  nature  of  remedy 
anto,  in  Coglan  v.  Beard,  67  CaL  307;  State  t. 
Robertson  v.  State,  109  Ind.  151;  and  Osgood  v. 
itate  v.  Elliott,  117  Ala.  173;  Haverstock  v.  Ayles- 
construing  local  statutes.    Ruling  denied  in  Farka 

in   action   for  usurpation   of   office,   Nutained  a* 

ity  in  People  v.  Mclntyre,  10  Mont.  168. 

ititute  the  beat  evidence  of  the  intentions  of  the 

V.  Beard,  67  Cal.  306;  and  approved  in  Reynolds 
Hudson  V.  Solomon,  10  Kan.  180;  Albert  v.  Twohig, 
neider  v.  Bray,  22  Nev.  276;  Cited  in  McMenomy 
holding  burden  of  proving  spoliation  of  ballots  to 
g  it;  and  to  same  effect  see  Davis  v.  Grunig,  143 
Voolford,  91  Md.  635,  construing  local  sUtutes;  11 
te. 

d  containing  the   same  name  two  or  more  times 
one  vote  for  the  person  named,  p.  134. 
rity  in  Hiach  v.  Rustell,  136  HI.  32;  and  StaU  v. 

ing  his  family  with  intent  to  reside  in  another 
lence  from  time  of  removal,  p.  134. 
in  Ereitx  t.  Behrensmefer,  125  DL  19S;  &  a  8 
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Same. — Sojourn  bb  a  Boldier  neither  creates  nor  destroys  citiieiuhip, 
but  may  give  a.  resideiice  if  so  intended,  p.  137. 

Affirmed  in  Devlin  v.  Andsrson,  3S  Cal.  93;  and  Stewart  v.  K;«n, 
105  Cal.  463;  and  approved  in  Darragh  v.  Bird,  3  Oreg.  240;  and  Wood 
V.  Fitzgerald,  3  Oreg.  573.  Cited  in  Estate  of  Gordon,  142  CaL  129,  u 
to  residence  in  soldier's  home;  Powell  v.  Spackman,  7  Idaho,  710,  719, 
under  constitution  an  inmate  of  soldiers'  home  cannot  acquire  right  to 
vote  in  county  and  precinct  in  which  such  institution  ia  located. 

Quo  Wananto — Stipulation.— Query,  whether  stipulation  by  tehitoi'i 
attorney  can  bind  state,  p.  138. 

Cited  in  People  t.  Jefferda,  126  CaL  301,  diacuasing  impntatks  of 
laches  to  an  irrigation  district. 

26  Cal.   151-167.     CALDERWOOD  v.  BBOOES. 

Summons. — Where  affidavit  of  serrice  of  states  the  county  in  which 
service  was  made,  and  defendant  makes  default,  it  will  be  presumed 
that  he  naa  a  resident  of  the  county  where  service  was  made,  p.  163. 

ated  as  authority  in  King  v.  Blood,  41  Cal.  317;  and  Pellier  r. 
Gillespie,  67  Cal.  583. 

Hew  Trial. — Notice  of  Intention  must  be  served  and  record  rnnst 
show  service,  p.  164. 

Cited  in  Fletcher  v.  Nelson,  6  N.  Dak.  99,  but  objection  held  waived 
because  not  made  in  lower  court;  King  v.  Pony  Gold  Min.  Co.,  28  Mont. 
83,  notice  of  intention  to  move  for  new  trial  is  not  necesaary  part  of 
record  on  appeal  from  order  denying  new  trial  unless  aome  objectiMi 
is  presented  to  notice  in  trial  court. 

General  Citationa.— In  Marshall  v.  Bhaftcr,  32  Cal.  IM,  as  authority 
that  a  judgment  for  plaintiff  in  ejectment  determinea  that  he  waa 
entitled  to  the  poasession,  at  the  commencement  of  the  action  and  the 
rendition  of  the  judgment;  Valentine  v.  Mahoney,  37  Cal.  394,  that  in 
ejectment  against  a  tenant,  if  the  landlord  assumes  the  defense  and 
puts  his  title  in  issue,  the  judgment  rendered  therein  binds  him,  as 
evidence  by  way  of  estoppel,  the  same  as  though  he  was  made  a  party 
defendant;  Eeay  v.  Butler,  69  Cal.  674,  that  prior  to  adoption  of  tie- 
tion  379  of  the  Code  of  Civil  Procedure,  the  court  had  power,  in  eject- 
ment againat  a  tenant  in  possession,  to  subttitute  the  landlord  aa  partf 
defendant,  after  a  notice  and  motion  to  that  effect;  Dominguez  v.  tlai- 
cotti,  74  Cal.  270,  that  where  a  motion  for  new  trial  is  denied,  it  will  not 
be  presumed  from  the  mere  fact  that  a  statement  or  affidavits  were 
filed  that  a  notice  of  the  motion  was  given  or  waived;  Pico  v.  Cohn,  78 
Cal.  387,  that  it  must  be  made  to  appear  by  the  statement  that  > 
notice  of  intention  to  move  for  a  new  trial  has  been  given,  or  that 
the  giving  of  such  notice  has  been  waived;  and  so,  to  same  effect,  is 
Street  t.  Mining  Co.,  9  Nev.  253;  People  v.  Dodge,  104  Cal.  490,  492,  thtt 
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«ription  of  land  in  a  summons  by  reference  to  the  complaint  has 
Feet  to  mske  that  portion  of  the  complaint  a  part  of  the  siimmonH, 
bviates  the  necessity  of  repeating  the  description  in  the  sum- 
snd  in  Wilson  t.  Brookshire,  126  iDd.  503,  diecusaing  question 
when  a  third  person,  not  a  party  or  priry,  can  be  concluded  by  the 
ent  rendered  in  an  action. 

I.  157-182.    ECHOLS  v.  CHEKBT. 

ncy. — Deed  made  by  an  attorney  in  fact,  and  to  which  he  signs  his 

lame  opposite  the  seal,  as  the  attorney  in  fact  of  his  principal, 

lot  convey  the  interest  of  the  principal  in  the  land  therein  de- 

i.    The  fart  that  the  party  of  the  first  part  is  the  attorney  does 

ake  the  deed  that  of  the  principal,  p.  101. 

^rTe<l  to  as  decided  before  the  abolition  of  the  distinction  between 

and  unsealed  instrumnts,  in  Southern  Pac.  S.,  B.  Co.  t.  Dredge 
IS  Cal.  371,  holding  that  the  rule  as  to  simple  contracts  is  now 
ible.  and  that  words  of  agency  employed  in  the  written  contract 

be  regarded,  not  as  descriptive  merely,  but  as  imparting  character 
spscity,  and  in  cases  of  doubt  parol  evidence  may  be  used  to 
line  whose  contract  it  is. 

JDguished  in  DonovaD  t.  Welch,  11  N.  Dak.  IIS,  upholding  deed 
«mey  in  fact  wherein  in  body  of  deed  grantor  was  described  as 
ey  for  his  principal  and  same  words  repeated  in  describing  grantor 
enants  and  used  in  signing  instrument. 

L  192-165.    HAGGIH  v.  CLARE. 

eal,  if  taken  from  order  made  after  final  judgment,  upon  affidavit! 

itatement  may  be  omitted,  p.  164. 

roved  in  People  v.  Doe,  46  Cal.  44. 

«.— If  appellant  makes  a  statement,  and  reltes  upon  it  in  the 

ste  court,  it  must  contain  a  specific  assignment  of  errors,  p.  165. 

roved  in  Leffingwell  v.  Grifling,  29  Cal.  193;  Wetherbee  v.  Carroll, 

I.  554;  Cross  v.  Zane,  45  Cal.  90;  and  Wilson  v.  Wilson,  46  OaL 

Referred  to,  and  the  ruling  sustained,  in  Leroy  v.  Eogers,  30  C*L 

13,  234;  S.  C.  89  Am.  Dec  89,  90,  91. 

.  166-170.    PEOPLE  V.  PRATT.    87  Am.  Dee.  110. 
idamus  lies  to  compel  an  inferior  tribunal  to  perform  a  duty  en- 
by  law,  but  if  the  duty  is  judicial,  the  writ  cannot  direct  what 
m  or  judgment  shall  be  rendered,  p.  169. 

roved  in  People  v.  Weston,  28  Cal.  641;  Lewis  v.  Barclay,  35  Cal. 
i^ple  V.  Sexton,  37  Cal.  534;  Beguh!  v.  Swan,  39  Cal.  411;  Strong 
int,  99  Cal.  102;  and  People  v.  Superior  Court,  114  Cal.  471,  472. 
ented  on,  in  the  simiUr  ease  of  People  v.  Loewy,  29  Cal.  266,  and 
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the  principle  of  the  decision  applied.  Approved  in  Board  of  Commii- 
aionera  v.  Majhew,  6  Idaho,  680,  naDdamiu  will  not  lie  to  reverie  ordei 
of  inferior  tribunal  continuing  hearing  of  action  or  proceeding  befon 
it  when  tribunal  ia  exerciaing  judicial  discretion  veat«d  in  it  bj  law;  H 
Am.  Dec  333,  noU;  OS  An.  Dec  376,  note;  and  25  Am.  St.  Bep.  H, 
note. 

26  Cal.  170-17S.    MOKE  v.  DEL  VALLE. 

AppeaL — Clerk's  minutes  of  the  trial  constitute  no  part  of  the  trao' 
•cript,  p.  174. 

Affirmed  in  People  v.  Empire  etc.  Min.  Co.,  33  Cal.  173;  Cited  in  Hecli 
etc.  Co.  T.  Gisbom,  21  Utah,  7S,  noted  under  Dawle;  y.  Hovlona,  23  Cal 
103. 

Same. — Exceptiona  taken  during  the  trial  ehoold  be  vrittan  down, 
settled,  and  aigned  by  the  judge,  tiled  in  the  cue,  and  annexed  to  Uu 
judgment  roU,  p.  174. 

ApproTed  in  Wetherbee  T.  Carroll,  33  Cal.  653.  Cited  in  Feelf  t. 
Shirle}',  43  Cal.  370,  holding  that  the  ruling  of  the  court  in  atriking  out 
part  of  a  pleading  does  not  form  a  part  of  the  judgment-roll,  and  cumol 
be  reviewed,  unless  incorporated  into  the  record  bj  atatement  or  bill 
of  exceptions. 

Pleading. — If  allegation  of  complaint  consiats  of  aeveral  clauaea  con- 
nected  by  word  "and,"  a  denial  of  the  entire  allegation  ia  evasive  and 
insufficient,  p.  172. 

Cited  aa  authority  in  Weatbay  v.  Gray,  116  CdL  063,  caae  of  eraiin 
answer  to  complaint  in  forectoaure  auit. 

Foidble  Entry  and  Detainer, — Complaint  muat  ahow  actual  posiet- 
sion  by  plaintiff,  p.  173. 

Cited  in  Knowles  v.  Crocker  Estate  Co.,  126  OaL  266,  noted  under 
Cummins  v.  Bcott,  23  CaL  62B. 

General  Citations.— In  87  Am.  Dec.  126,  note,  m  anataining  eonitl- 
tutionality  of  "spedfie  contract  laws." 

28  CaL  176-180.    FRAHKLUT  v.  DOHLAlfD. 

Deed. — Hecitale  in,  can  only  be  used  by  a  stranger  aa  simple  adini*- 
siona  of  the  grantor,  p.  176. 

Cited  aa  authority  in  Satterlee  v.  Bliss,  36  Cal.  50G,  holding  that  • 
stranger  to  the  deed  Is  not  precluded  from  showing  the  purpose  for 
which  it  was  executed;  and  dted  to  the  ruling  stated  in  40  Am.  St. 
Bep.  81. 

Same. — In  caae  of  diacrepanciea  between  the  monuments  and  tbi 
courses  and  distances  set  forth  in  deeds,  the  monuments  govern,  p.  173. 


Fote*  on  California  Reports.  28  Cat.  130-194 

313,  note;  3  Am.  St.  Rep.  721,  note;  and  39  Am. 

,  after  his  deed  ia  delivered,  take  adverse  poBsea- 
jnveyed,  and  if  his  poHBeBBion  ia  alloned  to  con- 
l  prescribed  hj  the  statute  of  limitations,  obtain 
rantee,  p.  180. 

tj  in  Dortand  v.  Magllton,  47  Cal.  487;  Lord  T. 
.rabaldi  v.  Sbattuck,  70  Cal.  612;  Cltod  in  Baker 
J,  sustaining  action  to  quiet  title  by  grantor 
on  such  possession;  04  Am.  Dec.  333,  note;   91 

□HS  T.  CHBESEIUIT. 

so  jurisdiction  where  the  amount  in  oontrorenj' 
■a  than  three  hundred  dollars,  p.  181. 
ter  V.  Fitzpatrick,  36  Cat.  273,  holding  that  juris- 
judgment  rendered  in  a  certiorari  case  doea  not 
it  in  contiovenf, 

iS  T.  TODD. 

court,  having  jurisdiction  of  the  Bubjeet  matter, 
fovor  of  the  action  of  the  court,  p.  185. 
Commeicial  Bank,  70  Cal.  342;  and  cited  as  an- 
ailroad  Co.,  7  Sawy.  3Bfl;  8.  C.  9  Fed.  Bep.  241. 
obate  court  not  to  be  reviewed  in  a  collateral 

>  V.  HcAUster,  S«  Cal.  102. 

>  T.  pmscs. 

Detaiaei.— In  action  of,  defendant  may,  to  show 
f  his  possession,  pnt  in  evidence  the  deed  of  his 
^ntor,  before  plaintilTH  entry,  took  up  the  land 
&et,  and  occupied  and  improved  It,  even  tfaougb 
ily  with  the  act,  p.  190. 

Thompson  v.  Smith,  28  Cal.  G32;  so  in  Bowers  r. 
08.    Cited  also  in  Beeler  v.  Cardwell,  77  Am.  Dee. 

»  party  enters  upon  land  under  color  of  title, 
ion  of  a  part,  he  has  constructive  possession  of 
>ed  in  the  document,  pp.  190,  191. 
T.  Hill,  38  Cal.  487;  and  Webber  v.  Olark,  74  Cal. 
rity  to  ruling  stated  in  86  Am.  Dec.  125,  note. 
orcible  entry  and  detainer  must  show  an  actual. 
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peacenble,  and  exclusive  poBaesBion  in  himself,  and  a  Krambling  or 
iutemipted  poaseBsion  is  inaufBcient,  p.   191. 

Approved  as  authority  in  Castro  v.  Tewksbury,  69  CaL  Snt;  Brooki 
V.  Warren,  5  UUh,  122.  Cited  in  Kelley  v.  Andrew,  3  Colo.  App.  184, 
holding  that  the  plaintiff  cannot  recover  upon  coDstmctiTe  poucsuon 
evidenced  by  deeds  conveying  the  title. 

28  Cal.  1M-2M.     HORH  T.  JONES. 

Quieting  Title. — Plaintiff  in  action  to  quiet  title  ma;  recover  vfia 
point  of  posaesaion,  unless  the  defendant  shows  a  better  right,  p.  2ffL 

Cited,  Betting  forth  requisites  of  complaint  in  action  to  determine  ed- 
verse  claim,  in  Castro  v.  Barry,  79  C*L  447;  Goldberg  v.  Taylor,  2  UUh, 
491,  492,  aa  to  right  of  action  to  quiet  title;  Shelton  Logging  Co.  t. 
Gosser,  26  Wash.  132,  where  in  action  to  quiet  title,  plaintiff  ahowi 
title  under  which  his  posBeasion  ia  claimed,  court  must  then  posi  upon 
validity  of  title  and  lawfulnesa  of  posaession. 

HortgAge  Foreclosure.— Title  under  relates  back  to  time  of  morigige, 
p.  202. 

Cited  in  Johnson  v.  Friant,  140  Gal.  262,  diacusaing  priorities  of  pur- 
chaaers  under  various  sales. 

Lis  Pendens. — In  foreclosure  suit,  party  who  purchases  pendente  lite 
with  notice  of  lis  pendens  is  bound  by  the  decree  of  foreclosure,  p.  20L 

Cited  in  MfNaniara  v.  Oakland  etc.  Assn.,  132  Cal.  249,  applying  nih 
to  homeateader  pendente  lite  though  not  a.  party  to  the  action.  CJtrd 
as  authority  to  tbe  ruling  stated,  in  Sharp  v.  Lumley,  31  Cal.  515;  70 
Am.  Dec.  754,  note;  and  Stout  v.  Manufacturing  etc.  Co.,  58  Am.  St. 
Bep.  857,  note,  discussing  at  length  the  rule  of  lis  pendens. 

General  Citationa.— In  Brady  v.  Burke.  SO  Cal.  6,  priority  of  lleni; 
BO  in  JacobUB  v.  Insurance  Co.,  27  N.  J.  Eq.  626;  Dixon  v.  Schineeier, 
110  Cal.  585,  that  title  of  purchaser  at  sale  under  foreclosure  of  lODrt- 
gage  has  relation  to  the  date  of  tbe  mortgnge;  and  in  Gold  Hill  eU- 
Min.  Co.  v.  Ish,  5  Oreg.  106,  that  right  of  mining  for  gold  ia  a  fiancbiM, 
and  the  attending  circumstanres  raise  the  preaumption  of  a  genenil 
grant  from  the  sovereign  of  the  privilege. 

28  Cal.  205-212.    PEOPLE  t.  AH  WOO. 

Criminal  Law.^Sufficieney  of  indictment  is  to  be  determined  by  the 
rules  prescribed  by  the  criminal  code,  and  if  au  In^ctment  atvidi  tliii 
test,  it  ia  aulficient,  p.  208. 

Cited  as  authority  to  the  ruling  stated,  in  People  v.  Boielle,  78  CsL 
90;  and  87  Am.  Dec.  101,  note. 

Indictment  ia  sufficient  if  conformable  to  tbe  statutes,  p.  209. 

Cited  in  Fitzpatrick  v.  United  States,  178  U.  S.  309,  noted  under  Pea- 
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ce,  p.  211. 

roved  in  People  t.  Todd,  77  Cat.  466;  nod  People  v.  Leonard,  103 
93  (case  of  falsa  entries  in  books  of  bank). 

le. — Indictment  may  charge  acts  or  intent  conjunctively,  in  one 
There  the  statute  describes  them  disjunct!  vel;,  p.  212. 
rmed  in  People  t.  Tomlinaon,  3S  Cal.  603;  and  People  t.  Thompson, 
il  256. 

le. — Uttering  and  passing,  as  well  as  the  making  of  a  forged 
ment,  is  forgery,  p.  212. 

<d  as  authority  in  State  v.  Malish,  15  Mont.  509;  and  State  v. 
I,  IS  Mont.  G40;   S.  G.  48  Am.  St.  Rep.  702,  construing  a  similar 

le.— Indictment  for  forging  iastrument  in  foreign  language  ia  good, 

let  out  a  translation  in  the  English  language  of  the  instrument 

(d  to  be  forged,  p.  800. 

d  in  22  Am.  Dec  320,  note,  giving  examples  of  instruments  held 

t  to  forgery. 

eral  Citation.— People  v.  <yBrien,  130  CaL  «. 

1.  212-214.    HARDING  v.  COWING. 

1  Coin  Rote. — In   action   on,   if  defendant  suffers  a  default,  the 
may  enter  a  judgment  against  him  payable  in  gold  coin,  p.  214. 
td  in  87  Am.  Dec.   126,  note,  as  authority  sustaining  the  consti- 
lality  of  "specific  laws." 

L  214-218.     PEOPLE  T.  THOMPSON. 

ictment. — One  offense  may  be  set  forth  in  different  forms  under 
■nt  counts,  but  It  should  appear  that  the  matters  set  forth  in  dif- 
.  counts  are  descriptive  of  one  and  the  same  transaction,  p.  216. 
irovcd  in  People  v.  Jailles,  146  Cal.  304,  upholding  information  for 
ihaiging  in  one  count  rape  committed  by  force  violence  and  resist- 
and  other  count  simply  alleging  sexual  intercourse  with   female 

age  of  sixteen;  People  v.  Frank,  28  Cal.  G13,  an  indictment  for 
y;  BO  in  Territory  v.  Poulier,  8  Mont.  150;  People  v.  Garcia,  68 
Q3,  information  charging  defendant  of  crime  of  asaault  with  intent 
nmit  murder;   State  y.  Chapman,  6  Nev.  325,  indictment  for  rob- 

State  v.  l^lim,  14  Nev.  200,  indictment  for  embezzlement;  and 
d  States  v.  Howell,  06  Fed.  Rep.  406,  indictment  for  being  in  pos- 
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Same. — Second  coont  in  indictment  .dioiild  refer  to  the  flnt,  in  ndi 
manner  as  to  identifr  the  offenae  as  th«  nine  already  described,  p.  ilT. 

Appro-red  in  People  v.  Ah  Sam,  46  CaL  648. 

Identity.— General  rule  is,  that  identity  of  the  same  is  prima  Itdt 
evidence  of  the  identity  of  the  person,  p.  216. 

Cited  as  authority  to  the  ruling  etated,  in  Oarwood  t-  Garwood,  B 
Cal.  620. 

Appeal. — Appellate  court  will  not  review  alleged  errore  in  initrnc 
tions  in  a  criminal  case,  unlees  embodied  in  a  bill  of  exception!,  o 
there  is  an  indorsement  thereon,  eigned  by  the  judge,  showing  the  aetio 
of  the  court  thereon,  p.  216. 

Approved  iu  People  v.  Martin,  32  CaL  92;  People  t.  Ferguson,  M  Ca 
310;  People  v.  Trim,  37  Cal.  276;  People  t.  Padillia,  42  CaL  638;  Peopi 
V.  Clark,  84  CaL  661;  and  People  t.  Pettit,  6  Utah,  242;  People  ' 
Tetherow,  40  OaL  267,  refusing  to  consider  alleged  errors  in  charge. 

General  Citations.— Referred  to  for  instances  of  judicial  notice,  in  t 
Am.  Dec.  677,  691,  note,  where  the  matter  of  judicial  notice  is  ijaeottc 
at  length.    California  Oil  etc  Oo.  t.  Miller,  96  Fed.  20. 

28  CaL  218-224.    CASLETOH  t.  TOWNSBND. 

New  Trial. — Aesigument  in  statement  on  motion  for,  ehonld  spedl 
the  particulars  in  which  the  evidence  is  insufficient  to  justify  the  vei 
diet,  or  it  will  be  disregarded,  p.  221. 

Approved  in  Beans  v.  Bmanuelli,  36  Gal.  120;  Spanagel  v.  Dellinge 
38  CaL  260. 

Identity  of  names  is  prima  facie  evidence  of  the  identity  of  person 
p.  221. 

Cited  as  authority  to  ruling  stated,  in  People  t.  Thompson,  28  Ci 
219;  Garwood  v.  Garwood,  29  CaL  620;  and  Stapleton  v.  Peaee,  2  Mod 
653.  So  in  40  Am.  Dec.  240,  note,  that  designation  of  place  of  rteiden 
afSxed  to  a  party's  name  is  no  part  of  the  name,  but  mere  nuttt 
of  deacription. 

Pneblo  Lands. — Tenure  by  which  such  lands  are  held  by  San  Fm 
oisco  is  of  a  fiduciary  nature,  and  cannot  be  alienated  except  in  aeoon 
auce  with  the  trust,  p.  222. 

Cited  as  authority  in  San  Francisco  v.  Canavan,  42  Cal.  657. 

Ejectment. — If  plaintiff  shows  possession  in  himself,  defendant  «i 
not  be  permitted  to  overcome  tlie  presumption  of  title  In  the  plsinti 
by  showing  title  in  a  stranger,  p.  224. 

Cit«d  as  authority  in  Niagara  ICn.  Co.  T.  Uining  Co.,  S9  CaL  613,  s 
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.  So  in  Sullivan  v.  Eddy,  154  IlL  396,  aHserting 
mere  intruder  upon  the  notorious  advene  posses- 
>t  juHtifj  his  treapaae  under  an  outstanding  title  in 
sence  of  eTideuee  connecting  him  vitb  auch  title. 

ITT  T.  STEAKKS.    8.  C.  81  Cal.  78. 
ion  to  forecloae  mortgage,  a  general  allegation  in 
le  defendants  had,  or  claimed  to  have,  some  interest 
iifficient,  p.  228. 

mann  v.  Spanagel,  39  Cal.  391,  action  to  recover  an 
t  improvements;  and  in  Sichler  v.  Look,  93  Cal. 
Be  mortgage;  Blair  v.  Mines,  84  Fed.  738,  but  deny- 
'endant  to  plead  statute  of  limitations  as  to  debt, 
and  Land  Co.,  62  Min.  300;  and  Ruet-Owen  Lumber 
k.  216,  action  to  enforce  mechanic's  lien.  Cited  to 
Am.  St.  Rep.  870,  not«. 

OPLE  T.  BOARD  OF  SUPBRVISORa 

of  will  lie  to  compel  board  of  superdsors  to  issue 

case,  for  payment  of  bills  for  expenses  of  volunteer 

San  Francisco,  36  Cal  604,  mandamus  to  compel 
d  with  work  altering  grade  of  street. 

VBLL  *,  JBWELL, 

Fe.— On  death  of  husband  intestate,  leaving  no 
ig  wife,  and  surviving  father  of  deceased,  each 
le  husband's  half  of  the  common  property,  p.  237. 
>dy,  113  Cal.  6S8,  holding  that  at  the  death  of  the 
cendants,  the  wife  is  entitled  to  succeed  to  three- 
innity  property,  which  passes  to  her  heirs  at  her 
In  Pratt  v.  Douglas,  38  N.  J.  £q.  G36,  construing 
!  husband  and  wife  were  domiciled  in  California, 
lied  seised  of  lands  in  California  and  also  in  New 

of  all  his  property  by  will  to  his  wife  and  it  waa 
unity  law  of  California  did  not  apply  to  the  tes- 
w  Jeraey.  Bo  in  Spark  v.  Spence,  40  Tex.  701, 
lunt  of  litigation  relative  to  community  property, 
state  of  the  statutes  on  the  subject. 
I  Person  arc  his  children,  grandchildren,  and  their 
test  degree,  p.  236. 

V.  Giltett,  132  DL  207;  and  cited  to  ruUng  stated, 
IB,  note. 

lep.— «fl 
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28  Cal.  238-245.     BRYAN  v.  HAUMB. 

Statement  on  appeal  must  be  filed  and  aerred  within  Btatntor;  tiiM 
p.  241. 

Cited  aa  anthorit;  in  Cody  \.  Filley,  4  Colo.  437 ;  St.  Croix  Lumbei 
Co.  T.  Pennington,  2  Dak.  Ter.  473;  Seelef  t.  Sebutian,  3  Ong.  5«fi;  am 
National  Bank  v.  Irvine,  2  Mont.  556;  Cameron  t.  Areata  etc  Co.,  til 
Cal.  282,  denying  right  of  court  to  extend  time  after  default  or  btjon 
period  allowed  by  Code  of  Civil  Procedure,  1054. 

Pleadings. — Affirmative  allegations  of  aaswei  stand  controverted  b; 
the  plaintiff,  and  burden  ia  on  defendant  to  prove  the  truth  of  lod 
allegations,  p.  244. 

Cited  in  Wilson  .'.  OaUfomia  etc.  R.  R.  Co.,  M  CaL  172,  to  tbe  gen 
eral  rule  that  the  burden  ia  on  the  defendant  to  prove  new  matte 
alleged  as  a  dafense.  So,  to  same  effect,  in  Cox  v.  Stage  Co.,  1  Idahi 
381.  Hamilton  v.  Spokane  etc.  R.  R.,  3  Idaho,  167,  applying  rule  i 
action  for  damagM  caused  by  grading  railway  roadbed  through  plain 
tiff's  land. 

Findings  of  Fact  should  not  be  interblended  with  matter  of  argn 
ment  or  the  conclusions  of  law,  p.  244. 

Approved  in  Jones  v.  Block,  30  CaL  229.  Cited,  holding  that  ob 
jeetions  to  findings  of  fact  cannot  be  made  available  on  appeal,  nnlei 
application  to  correct  or  amend  them  is  shown  to  have  been  mad 
in  the  court  below,  in  State  v.  Mining  Co.,  4  Nev.  337. 

28  OkL  240-247.    JONES  v.  FROST. 

Venoe.^ — Proceedinga  amounting  to  waiver  of  right  to  have  chang 
of,  set  forth,  p.  246. 

Cited,  holding  that  application  for  cliange  of  venue  must  be  mad 
by  defendant  in  the  answer,  or  contemporaneously  with  the  filing  of  a 
answer  or  demurrer  in  Cook  v.  Pendergaat,  SI  Cal.  76;  Heame  v.  D 
Young,  111  Cal.  376,  holding  that  the  right  to  have  a  cause  tried  in 
particular  county  ia  one  wbich  may  be  waived  either  expressly  or  b 
implication;  Scott  v.  Hoover,  99  Fed.  248,  on  point  that  genenl  de 
murrer  is  waiver  of  objection  that  action  was  not  brought  in  propc 
circuit  court. 

Pleadinga.— Filing  of  new  complaint  after  demurrer  sustained  ia  no 
the  commencement  of  a  new  action,  p.  246. 

Cited  as  authority,  holding  that  an  amended  complaint  takes  th 
place  of  the  original,  in  Barber  v.  Reynolds,  33  Cal.  601 ;  Easton  i 
Olteilly,  63  Cal.  308;  McFadden  v.  Mining  Co.,  8  Nev.  SO;  and  in  Louii 
viUe  etc.  Co.  v.  House,  104  Tenn.  Ill,  noted  under  Gilman  v.  Coagron 
22  CaL  356:  White  v.  Soto,  62  Cal.  668,  holding  that  the  amended  com 
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it  relat«i  back  to  the  date  upon  which  the  original  complafnt  mt 

M.  247-254.    HATTEB  OP  EDWASD  KUIG. 

tbeu  Coipui. — Doctrine  of  ree  adjudicata  does  not  applf  to  proceed- 
on,  p.  261. 

ted  aa  anthority,  holding  that  a  judgment  on  babeaa  corpus  remand - 
t,  judgment  debtor  arrested  on  execution  is  no  bar  to  an  action  by 
against  the  creditor  for  assault  and  false  imprisoament,  in  Bradley 
eetle,  153  Mass.  1ST;  Rogers  t.  Superior  Court,  146  Cal.  89,  on  cer- 
ui  to  review  judgment  finding  for  cootempt  for  refusing  to  answer 
itions,  former  judgment  of  supreme  court  on  habeas  to  review 
empt  proceedings  for  refusal  to  answer  some  questions,  is  not  bar  to 
iorsri;  People  t.  Fairman,  69  Mich.  670,  holding  that  writ  of  error 
not  lie  to  a  final  order  mode  in  proceedings  upon  habeas  corpus: 
e  V.  Kennie,  24  Mont.  61,  and  Miskimmina  t.  Shaver,  8  Wyo.  404. 
d  under   In   re   Perkins,  2   Cal.   424. 

idgroent  is  sufficient  in  a  criminal  case,  if  it  states  of  what  offens" 
defendant  was  finally  convicted,  and  the  penalty  imposed  by  the 
t,p.  263. 

pproved  as  anthority  in  £z  parte  Dobson,  31  Cal.  499;  Ex  parte 
e,  S3  Cal.  492;  Bi  parte  Young  Ah  Gow,  73  Cal.  442-,  Ex  parte  Tur- 
7S  Oal.  228;  People  v.  DougUss,  87  Cal.  283;  and  Ex  parte  Williarat., 
M.  427.  Cited  in  People  v.  Terrill,  133  Cal.  123,  defining  "record" 
eonitniing  section  1207,  Penal  Code;  La  Orange  etc.  Co.  v.  Carter. 
Gal.  666,  applying  rule  to  form  of  order  of  equalization  board  rais- 
auessment;  Ex  parte  Dela,  26  Nev.  360,  holding  judgment  sutScienl 
ape  case;  People  v.  Trim,  37  Cal.  276,  setting  forth  requisites  of  bill 
xceptions  in  criminal  cases. 

etention  of  Prisoner. — Certified  copy  of  judgment  properly  entered 
ufllcient  authority  in  hands  of  prison  warden  for  detention  of  de- 
lant,  p.  263. 

pproved  in  Ex  parte  Qibaou,  31  Chi.  623;  B.  C.  91  Am.  Deo.  649, 
Ur  of  Brown,  32  Oal  49;   Ex  parte  Ahem,   103  Cal.  414;   and  Ex 
■s  Peacock,  26  Fla.  500. 
eneral  Citation.— Ex  parte  Bridges,  2  Woods,  428,  Fed.  Cas.  No. 


:)al.  254-2S9.    PEOPLE  T.  SAN  FRAITCISCO  AlTD  SAN  JOSE  BAIL- 

SOAD  COMPANT. 

tatntes.— Repeal  of,  by  implication  is  not  favored,  p.  267. 

pproved  in  Matter  of  Yick  Wo,  68  Cal.  304,  holding  that  in  case  of 

condlable  conflict,  the  last  act  must  govern.    Cited  as  authority  to 

og  lUted  in  Saguache  v.  Decker,  10  Colo.  163. 
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B  Cal.  261-263.     KAVAHAQE  v.  MAUS. 


Appeal — Statement  on,  is  waived  if  not  aerred  witbin  the  itatutor] 
time,  p.  262. 

Cited  in  Cody  v.  Filley,  4  Colo.  437;  and  w  in  St.  Croix  Lnmbei  Co.  r 
Pennington,  2  Dak.  Ter.  473,  and  applied  to  bill  of  exception*. 

28  Cal.  263-266.     ZIE6LEK  t.  WELLS,  FASQO  AITD  CO. 

PleadinEB. — Immaterial  variance  between  pleading  and  proof  wiQ  bi 
diaregarded,  p.  26C. 

Approved  in  CUrk  v.  Chapman,  QS  Cal.  114,  case  of  immaterial  van 
ance  between  agreement  of  arbitration  and  the  undertaking. 

Irrelevant  Teatimony. — Admission  of,  not  ground  for  reversal,  if  tlat 
is  uncontradicted  testimony  sufficient  to  warrant  the  verdict,  p.  SU. 

Cited  to  ruling  stated  in  Winkle;  t.  Foye,  60  Am.  Dec.  717,  eitcndei 
note  bearing  on  subject.    Referred  to  in  83  Am.  Dec.  89,  note. 

28  Cal.  2dG-276.    PEOPLE  v.  KING. 

Criminal  Law. — If  defendant  refuses  to  plead  after  demurrer  t 
indictment  overruled,  the  court  ma;  direct  a  plea  of  not  guilt;  to  b 
entered  for  bim,  pp.  269,  270. 

Affirmed  in  People  v.  Jocelyn,  29  Cal.  563;  and  principle  approved  i 
Conneau  v.  Gels,  73  Cal.  178,  S.  C.  2  Am.  St  Rep.  786,  holding  that 
part;  demanding  a  jur;  trial,  and  refusing  to  pa;  jur;  fees  in  advuw 
waives  bis  right  to  a  jury. 

Same. — Defendant  ma;  voluntaril;  testify  before  a  grand  jury,  and  i 
ia  not  ground  for  setting  aside  the  indictment,  p.  272. 

Approved  in  People  v.  Page,  116  Cal.  393;  and  People  v.  Lander,! 
Mich.  120. 

Same. — Motion  to  aet  aside  indictment  most  be  made  before  demnnt 
or  plea,  p.  272. 

Affirmed  in  People  v.  Stacey,  34  Cal.  308. 

Same. — Judgment  that  defendant  be  imprisoned  for  a  apedfled  nmi 
ber  of  years  from  the  date  of  bis  incarceration,  la  not  void  for  an 
cerUinty,  p.  272. 

Approved  in  People  v.  Hughes,  29  Cal.  262. 

Statntea. — In  construction  of,  an  act  referring  in  terms  to  one  sectioi 
may  be  held  to  refer  to  another,  if  it  wonld  otherwise  be  a  nullity,  p{ 
272  et  seq. 

Approved  In  Edwards  v.  Railroad  Co.,  13  Colo.  62;  State  v.  Small,  2' 
Minn.  218;  and  Russell  v.  Ayer,  120  N.  C.  210.  So  in  In  re  Vanderberj 
28  Kan.  259,  holding  that  if  it  clearly  appears  that  a  provision  of  ' 
statute  baa  been  inserted  through  inadvertence,  it  will  be  diar^arded 
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ieion  approved  and  applied  in  Ex  parte  Hedley,  31 
Itate,  34  Ark.  270;  Gray  t.  County  Commrs.,  83  Ue. 
3  Utah,  363;  Cohen  t.  Cleveland,  43  Ohio  St.  166; 
lid,  62  Ohio  St.  10,  the  loat  case  not  being,  however. 


ENCBB  T.  PBINDLB. 

ei.— Verdict  in  action  to  recover  value  of  servlcea 

e  Bet  aside  on  the  ground  that  the  jury  adopted 

9  the  standard  of  value,  pp.  277  et  seq. 

ority  in  Tarpy  v.  Shepherd,  30  Cal.  181 ;  Poett  v. 

;  and  Carpentier  v.  Small,  3S  Cal.  3fi7.    Cited  as 

itionality  of  "speeiflc  contract  laws"  in  87  Am.  Dec. 

COMB  V.  REED.    87  Am.  Dec.  115. 
gular  npoD  its  face,  is  not  void  because  the  com- 
np  a  cause  of  action  warrantinf  an  attachment, 

ated,  in  7  Am.  St.  Rep.  033,  note.  Referred  to  in 
7  Colo.  App.  328,  as  authority  that  objections  to 
Dient  proceedings  cannot  be  first  raised  In  collateral 
pinion  of  Biasell,  J.     So,  to  same  effect,  in  Moiesi 

of  sheriff  to  apply  money  on  attachments  In  the 
aents,  p.  287. 

!  Am.  St.  Bep.  606;  53  Am.  St.  Rep.  165. 
^fense  should  be  specially  pleaded,  the  omission  to 
1  by  the  introduction  without  objection  of  evidence 
284. 
F  in  Nordholt  v.  Nordholt,  97  Cal.  566;  S.  0.  22  Am. 

—In  7fl  Am,  Dec.  142,  note,  that  it  is  the  duty  of  the 
orders  of  a  court  of  competent  jurisdiction  in  pro- 
Si  Am.  Dec.  160,  note,  referred  to  aa  authority  for 
ta  which  may  be  pursued  by  a  subsequent  attaching 
section  of  his  rights;  People  v.  Palmer,  9S  Am.  Dec. 
B  cannot  set  up  defects  in  process  in  excuse  for  his 
le  same;  and  in  97  Am.  Dec.  120,  note,  as  authority 
of  specific  contract  laws. 


UfE  T.  GLVCKATIF. 
-Contract  to  pay  in  gold  o 
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equal  market  Talue  of  legal  Under  notes,  ma,j  be  enforced  kceordiiig 
to  ita  meamiig,  and  warranta  a  judgment  in  coin,  p.  294. 

Approved  in  Burnett  v.  Steams,  33  Cal.  468,  473;  diwenting  opinion 
In  Fox  V.  Minor,  32  Gal.  130,  main  opinion  holding  sureties  on  guardian'* 
bond  not  liable  in  gold  coin.  Diatinguiahed  in  Keeae  v.  Steama,  29  Gal. 
276,  277;  Knox  t.  Gerhauser,  3  Uont.  2S1;  and  Wells  t.  Van  Sickle,  S 
Not.  50,  caaes  of  alternative  contracts.  Referred  to  as  to  effect  of 
legal  tender  sets  upon  contracts  to  pa^  in  g^ld,  in  89  Am.  Dec  G48, 
note;  01  Am.  Dec.  138,  note;  01  Am.  See.  671,  note;  and  96  Am.  Dtc. 
368,  noU. 

Judgment. — In  action  on  note  and  a  trial  had,  the  court  may  render 
judgment  for  the  amount  of  the  note  and  interest,  although  the  com- 
plaint only  prays  for  judgment  for  the  face  of  the  note,  p.  294. 

Approved  as  authority  in  CasaacU  t.  Pboenix  Ins.  Co.,  28  CaL  5; 
Corcoran  v.  Doll,  32  Cal.  8S;  Nevada  Co.  stc.  Canal  Co.  v.  Kidd,  37  CaL 
324,  dissenting  opinion  of  Sanderson,  J.;  Toxas  etc  Ry.  Co.  v.  Donnelly, 
46  Ark.  06;  and  Rbemke  v.  Clinton,  g  Utah,  £37,  the  last  case  hobUag 
that  the  court  may  iiwtmet  the  jury  to  give  interest  as  damages  in 
cases  of  destruction  of  property. 

Same. — Where  judgment  is  by  default,  the  court  cannot  grant  grmtn 
relief  than  is  demanded  in  the  complaint,  p.  204. 

Cited  a*  authority  in  Gsntler  v.  English,  20  Cal.  168. 

28  Cal.  206-301.    ABBOTT  v.  DOUGLASS. 

AppeaL — Interlocutory  orders  will  not  be  reviewed  unlesa  embodied 
in  a  statement  or  bill  of  exceptions,  p.  206. 

ated  in  Ryan  v.  Dougherty,  30  Cal  221,  holding  that  sUtemeot  not 
filed  in  time  forms  no  part  of  record;  Umick  v.  Campbell,  31  Cal.  340; 
and  Stratheni  v.  Daldn,  S3  Cal.  4B0,  specifying  papers  constitatiog  no 
part  of  jii^tment-roll,  and  improperly  in  the  record;  and  in  Quivey  »■ 
Gambert,  32  Cal.  323,  setting  forth  node  of  making  np  the  record; 
Cited  in  People  v.  Empire  etc  Co.,  33  Cal.  173,  applying  rule  to  niatun 
contained  in  clerk's  minutes;  Hecla  etc.  Co.  v.  Gisbom,  21  [Jtati,  7G, 
noted  under  Dawley  v.  Eorioua,  23  Cal.  103.  Bnt  cf.  Bawley  r.  Eochei, 
123  Cal.  81.  discussing  effect  of  recital  in  judgment  as  to  interlooutoiy 
order.  Approved  as  authority  to  the  ruling  etat«d  In  Wetherbee  v. 
Carroll,  33  Cal.  664;  and  Giaham  v.  Lineham,  1  Idaho,  7S1. 

Pleading. — After  cause  haa  been  submitted  for  trial,  the  court  cannot 
strike  out  the  answer,  p.  297. 

Cited  in  People  v.  McComber,  T2  Am.  Dec  626,  note,  discussing  n^jact 
of  striking  out  answer  as  sham. 

Same — Answer,  notwithstanding  order  to  strike  ont,  oonatltntei  part 
of  judgment -roll,  p.  300. 
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«d  as  authority,  and  applied  in  caM  of  demurrer  etriken  out,  in 
I  T.  Honej  Lake  WaUr  Co.,  98  Ca).  417;  Cited  in  Gregg  t.  Groes- 

11  Utah,  322,  323,  on  point  that  error  in  striking  out  pleading  is 
wable  on  appeal  based  on  judgment-roll  alone;  Warren  v.  Stoddard, 
ibo,  701,  order  striking  out  portion  of  pleading  on  part  of  record 

not  be  embodied  in  bill  of  exceptions  for  purpose  of  review; 
>11  T.  Schulenberg,  101  Cal.  158,  applied  to  complaint. 

iL  301-320.  HIDDEH  T.  JORDAN.  S.  C,  21  C»l.  B2;  32  Cal.  397; 
19  Cal.  el-,  and  GT  CaL  184. 

IT  Trial. — When  judgment  ii  reversed  and  new  trial  granted  in 
il  terms,  the  case  goes  back  for  trial  upon  all  the  issues  of  fact 
1  by  the  pleadings,  p.  330. 

«d  in  Phelps  V.  Winona  etc.  R.  R.  Co.,  37  Minn.  490,  S.  C.  S  Am. 
ep.  871,  holding  that  the  award  of  a  new  trial  wipes  out  the  ver- 
So,  to  same  effect,  in  Fisher  t.  Emerson,  IB  UtaJi,  S22;  State  v. 
ilin,  122  Ind.  238;  and  Louisville  etc.  Ry.  Go.  v.  Miller,  141  Ind. 

ne. — Presumption  is  that  the  statement  on  motion  for  a  new  trial 
les  bU  the  testimony  material  to  the  points  specified,  although  the 
]  does  not  show  aQ!imuitively  that  such  was  the  case,  p.  303. 
ed  as  authority  to  the  ruling  stated,  in  Smith  v.  Athem,  34  Cat. 
CUrk  V.  Gridlcy,  36  Cat.  403;  Judson  v.  Lyford,  84  Cal.  609;  and 
all  V.  Burk  Township,  4  B.  Dak.  344.  So  in  James  v.  Williams, 
l1.  213,  holding  that  the  court  is  presumed  to  have  found  the  facta 
sary  to  sustain  the  judgment.  So,  to  same  effect,  in  Poppe  T. 
m,  42  Cal.  el7;  so  in  Ervin  f.  Collier,  2  Mont.  SOT,  holding  that 
ppellate  court  must  presume  that  tlie  papers  not  in  the  transcript 
not  used  on  hearing  of  motion. 

idinga. — Party  requiring  a  finding  as  to  any  fact  in  issue  should 
Jj  the  point  upon  which  he  desires  a  finding,  without  dictating  how 
act  should  be  found,  p.  304. 

proved  in  Miller  v.  Steen,  30  Cal.  408;  S.  C.  89  Am.  Dee.  127;  Prince 
nch,  38  Cal.  631;  S.  C.  99  Am.  Dec.  428;  Porter  v.  Woodward,  67 
538;  Edgar  v.  Stevenson,  70  Cal.  287;  and  Warren  v.  Quill,  »  Nev. 
Cited,  bearing  on  the  practice  in  snch  case,  in  Eolcomb  v.  Keliher, 

Mceoo. 

ne.— If  judge  em  in  his  findings,  the  only  proper  proceeding  to 

!t  them  ia  by  motion  for  a  new  trial,  p.  306. 

Iraied  in  Prince  v.  Lynch,  38  Cal.  636;  and  Wnnderliu  v.  Cadogan, 

il.  918.  Cited  in  Clawson  v.  Wallace,  18  Utah,  308,  on  point  that 
cannot  make  additional  findings  to  support  a  judgment  after  its 
;  bearing  on  mode  of  reviewing  finding*,  in  Eahn  v.  Smelting  Co., 
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Some. — A  finding  ahould  be  a  conciee  and  pointed 
several  facts  found,  followed  by  tbe  conclusions  of  L 
opinion,  and  forms  no  part  of  the  judgment -roll,  p.  30 

Approved  in  Duryea  v.  Burt,  28  Cal.  588;  Jones  y.  B 
McClory  v.  MeClory,  38  Cal.  677;  Partalongo  v.  La 
Wilson  V.  Wilson,  04  Cal.  94;  Wiison  v,  Devine,  67  O 
V.  Railway  Co.,  2  Idaho,  902;  Thorp  v.  Freed,  1  M( 
Kleer,  I  Wash.  St.  370;  and  Potwin  v.  Blasher,  9  Wash 

Same. — If  a  discrepancy  exist,  the  more  specific  find 
facts  must  control,  p.  300. 

AfGrmed  in  Warder  v.  Enslen,  73  Cal.  294;  and  appr 
in  Walley  t.  Deseret  Nat.  Bank,  14  Utah,  322;  and  ] 
10  Nev.  248;  Jacks  t.  Eatee,  139  CaL  S12,  as  to  fiodini 

Accounting. — Where  taking  of  account  is  required, 
discretion  may  take  and  state  it,  or  refer  it  to  some 
state  it,  p.  308. 

AfOrmed  in  Trumpler  v.  Cotton,  100  CaL  265,  and  I 
Or.  156,  both  following  rule. 

Hoitgagee  in  possession  is  accountable  for  the  actu 
rents  and  profits,  and  is  allowed  for  necessary  expei 
the  property,  p.  309. 

Cited  as  authority  in  Murdock  t.  Clarke,  69  Cal.  895 
Taylor,  7  Oreg.  325.  8o  in  Murdock  v.  Clarke,  90  Cal. 
a  mortpigee  in  possession  is  bound  to  exercise  reason 
responsible  for  tbe  wont  thereof;  and  ao,  to  same  eff 
Rep.  69,  note. 

Same. — Mortgagee  in  possession  may  make  such 
reasonably  necessary  for  the  preservation  of  the  prop 
nent  improvements,  or  things  which  conduce  merely  t 
convenience,  are  not  necessary  eipensea  for  which 
p.  309. 

Approved  in  Baynor  v.  Drew,  72  Cal.  312;  and  pri 
cision  approved  and  applied  in  Woodward  v.  Wright,  8 

Interest.~-Circumstances  under  which  a  paraol  contr 
than  the  legal  rate  of  interest  will  be  enforced,  set  fort 

ated  as  authority  in  Pujol  v.  McKinlay,  42  Cal.  t 
applied  in  tbe  settlement  of  a  long  standing  account  ii 

General  Citations. — Connor  v.  Corson,  13  S.  D. 
Stephens,  6  Okla.  669. 

(28  Cal.  320-323.    GATES  T.  SALHOIT. 

Statute  is  not  BetroactiTe  anleas  m  decUrod,  p.  S2L 
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«  Sav.  Uiiioii  V.  Reclamatioa  DUt.,  144  Cal.  647, 
an  Francisco,  4  Cal.  127. 

in  action  for  partition  waa  not  appealable  prior 
as  not  retroactive,  pp.  321,  322. 
Vandenberg,  30  Cal.  21;  and  Peck  v.  Curtis,  31 
Sterling  v.  Sterling,  43  Or.  204,  final  decree  on 
artitiou  is  the  final  appealable  decree;  In  re 
Zd  Utah,  63,  order  directing  sale  bf  executor  is 
ler.  Explained  and  distinguished  in  Benale;  v. 
truing  act  of  1860,  and  holding  it  to  be  retro- 
>n,  ated  in  Began  v.  McMahon,  43  Cal.  627, 
)r  a  new  trial  may  be  resorted  to  for  the  purpose 
in  a  preliminary  decree  of  partition.  So,  as  to 
«,  u  died  in  Mills  t.  MiUer,  2  Neb.  310;  60  Am. 


V.  dUPPBH. 

no  juiiBdiction  of  action  to  recover  buea  whet« 
IB  lesB  than  three  hundred  dollars,  and  the  com- 
forecloBure  of  the  tax  lien,  p.  326. 
ect  of  concurrent  jurisdiction  among  the  several 
r.  Bear  River  etc.  Min.  Co.,  30  Cal.  681. 

LE  V.  CORBBTT. 

Verdict  in  criminal  case  without  an  arraignment 

id  no  valid  judgment  can  be  rendered  thereon, 

.  Monaghan,  102  Cal.  233;  Early  v.  State,  1  Tex. 
■J),  3  Tex.  App.  123;  Pate  v.  State,  21  Tex.  App. 
9  Ind.  App.  303;  and  Grain  v.  United  States,  162 
wning  V.  State,  54  Neb.  204,  208,  further  discuss- 
when  fact  of  nonarraignmeot  is  then  first  dis- 
ter,  32  Or.  266,  but  permitting  amendment  of 
neut  if  done  within  due  time  and  on  due  notice 
e  T.  Rodundo,  44  Cal.  642,  in  which  case  the 
d  and  put  in  his  plea.  So  in  People  v.  Bowman, 
ase  the  defendant  was  given  an  opportunity  to 
stated,  in  68  Am.  Dec.  223,  226,  note;  and  so 
1  Ind.  467. 
i»  not  waive  arraignment  and  plea  by  submitting 

Monagban,  102  Cal.  233.  Approved  in  Early  v. 
Cited  in  People  v.  Lightner,  40  Cal.  228;  Dixon 
Jtd  Paopl*  v.  Waters,  1  Idaho,  S62,  holding  that 
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mere  formalitiea  are  waived  by  plea;  and  to  thi 
Dec.  221,  note. 

General  dtatlona.— Gaines  t.  Unit«d  States, 
T.  City  of  Fargo,  7  N.  D.  M2, 

28  Cal.  33I-33B.     HAWXHURST  t.  LANDBB. 

Posse  ssien. — One  in  actual  poBaession  of  rea! 
posieMJoQ  alone  until  the  opposite  party  sbowi 

Approved  as  a  general  rule  in  McManua  v.  0 
boldjog  tbat  a  mere  naked  poaaession  anteced 
tifTs  intestate,  and  not  sufficient  in  point  of  di 
the  protection  of  the  statut*  of  limitations,  < 
a  presumption  that  the  claim  of  the  poasesaor 
particular  source  of  title. 

28  Cal.  S3fi-340.    CASBHEHT  t.  BIHGOOLD. 

Judgment  cannot  be  vacated  after  the  adjoi 
motion,  except  as  pioTided  by  atatute,  p.  337. 

Cited  In  Brackett  t.  Banegas,  90  CaL  626, 
development  of  the  procedure  upon  the  subji 
Shain,  111  Cat.  20;  S.  C.  62  Am.  St.  Kep.  U 
amendment  of  records.  Approved  in  Frederickj 
Jones  T.  Sulphur  Co.,  14  Nev.  174;  and  Lang  S; 
Nev.  187;  S.  C.  10  Am.  St.  Rep.  342. 

Same. — Clerk  acts  ministerially  in  enterii 
ministerial  act  may  be  performed  by  him  in  vs 

Approved  in  Genell*  v.  Relyea,  32  Cal.  ISO,  ai 
-within  which  to  appeal  from  a  judgment  coi 
time  the  court  announces  its  judgment  and  th 
entered  in  the  minutes.  So,  to  same  effect,  ii 
V.  Abraham,  5  Greg.  324.  Followed  in  Wakcle 
reversing  an  order  vacating  a  judgment  entcrei 
previously.  Ruling  approved  in  In  re  Newma 
Am.  St.  Bep.  161;  77  Cat.  226;  S.  C.  11  Am.  S 
Taylor,  B7  Cal.  426;  Baker  v.  Brickell,  lOS  CaL 

28  Cat.  340-346.    FEBKBA  v.  KHIPS. 

Waters. — Riparian  proprietor  to  whom  water 
to  BO  obstruct  the  stream  as  to  prevent  the 
■tantially  as  in  a  state  of  nature  it  was  accuab 

Ruling  approved  in  Lux  v.  Haggin,  00  CaL  3fl 
Felt,  71  Cal.  260;  Heilbron  v.  Canal  Co.,  75  Cal.  < 
m ;  White  v.  East  Lake  I^nd  Co.,  06  Ga.  420 
146;  and  Union  UiU  and  Min.  Co.  v.  Danberg,  31 
Bamelch  v.  Hercy,  130  CaL  206,  enjoining  maint 
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itoral  etc.  Co.  v.  Enterprise  etc.  Co.,  127  Fed.  74% 
n.  Dec.  276,  note;  57  Am.  Dec.  687,  noU;  79  Am. 
.  Dec.  641,  note;  97  Am.  Dec.  505,  note;  Mid  3  Am. 


tRT  V.  SAH  FKAHCISCO  0A8  COHPAmT. 
■titutional  proTiuon  which  requires  taxation  of 
ioned  to  the  value  thereof  applies  odIj  to  taxation 
eeived  sense,  and  not  to  local  asaeflsinenti,  where 
ipended  on  the  property  taxed,  p.  350. 
proved  in  Emery  v.  Bradford,  29  CaL  83,  96,  dls- 
ility  for  street  asoessments;  Taylor  v.  Palmer,  31 
ig  terms  "taxation"  and  "aasessment";  Taylor 
I,  090,  dissenting  opinion  of  Sawyer,  J.;  Nolan  t. 
set  contracts  under  act  of  1362.    So  in  Meuser  v. 

Himmelmann  t.  Spanagel,  39  Cal.  392;  Hagar 
.  234;  Dyer  t.  Baratow,  60  Cal.  064;  Hartman  v. 
lolding  that  a  license  fee  for  the  transaction  of 
ftte  T.  French,  17  Mont.  69;  San  Diego  t.  Linda 
L  198,  assessment  by  irrigation  district;  City  of 
;  Colo.  090 ;  Denver  aty  v.  Enowles,  17  Colo.  209, 
Ulanta,  TO  Ga.  823;  Palmer  v.  Stumph,  89  Ind. 

V.  Qogrere,  41  L*.  Ann.  264;  Daily  v.  Swops,  47 
isas  V.  Ridenour,  84  Mo.  2S9;  State  v.  Mayor  etc., 
.  13  Am.  Rep.  406;  Lima  t.  Cemetery  Assn.,  42 

Am.  Rep.  812,  construction  of  statute;  King  v. 

Cleveland  v.  Tripp,  13  R.  I.  61;  Winona  eU.  R. 
1  B.  Dale.  61,  64,  69;  Roundtree  v.  Galveston,  42 
>.  Longbam,  68  Tex.  684;  Railroad  Co.  v.  Lyncb- 
imatiou  Dist.  v.  Hagar,  0  Bawy.  670;  8.  C.  4  Fed. 
,  Railroad  Tax  case,  9  Sawy.  223;  8.  C.  18  Fed. 
orrison  v.  Morey,  140  Mo.  565,  as  to  assessment 
itrict;  State  v.  Fraxier,  86  Or.  186,  coustruing 
nl  statutes.  Examined  and  disapproved  in  Mc- 
Eteiak,  303;  S.  0.  24  Am.  Rep.  316.    And  so  in 

Ala.  10.  Cited,  bearing  on  subject  of  uniformity 
I.  Dec  336,  note;  in  65  Am.  Dec  286,  note,  dls- 
of  taxation  and  of  eminent  domain ;  66  Am.  Dec 

between  taxes  and  assessment;  65  Am.  Dec. 
it  of  taxes  and  asseasniGnts;  55  Cal.  289,  note;  in 
,  power  to  aaaesB  for  public  improvements;  and 
,  note;  69  Am.  Dec.  462,  note;  and  73  Am.  Dee. 
Dec.  281,  note,  cited  to  the  ruling  atated. 
ire  may  confer  upon  municipal  corporations  the 

adjoining  lots  the  cost  of  street  Improvements, 
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Affirmed  in  Emery  v.  Bradford,  29  Cal.  82;  W 
Cal.  123,  124;  and  Jennings  t.  Le  Breton,  80  Cal.  1 
V.  McCarthy,  128  Cal.  21,  on  point  that  rights  of  81 
out  of  goTemmental  power  of  taxation.  Cit«d 
ruling  stated,  in  Taylor  t.  Palmer,  31  Cal.  260,  9ff. 
ley,  31  Cal.  474;  Chambers  r.  SatUrlee,  40  Cal.  S14 
man,  54  Cal.  668;  In  re  Madera  Irrigation  District, 
Am.  St.  Kep.  126;  City  of  Ludlow  v.  Trustees  etc,  1 
T.  Dodge  County,  6  Neb.  130 ;  S.  C.  30  Am.  Rep.  tH 

Same, — It  ia  in  the  discretion  of  the  I^elatur 
principle  the  asseBsment  on  lota  fronting  on  a  atre 
improrementa,  shall  be  apportioned  among  the  loti 

Approved  in  Bpeer  t.  Mayor  etc.,  85  Ga.  62;  and  1 
phja,  AG  Pa.  St.  180.  Cited  in  English  v.  Mayor 
sustaining  local  statute  as  to  payment  for  sewer 
T.  aty,  7  N.  Dak.  666,  664,  6S&,  ruling  simikriy  i 
paving  street  and  citing  main  case  also  on  other  [ 

Sams. — Resolution  of  board  of  supervisors,  decia 
a  street,  may  include  a  declaration  of  Int 

Approved  in  Deady  t.  Townsend,  67  CaL  300;  ani 
Cal.  375;  Partridge  v.  Lucaa,  99  Cal.  922.  ated  in 
Cal.  246,  Harney  v.  Heller,  47  Cal.  17,  and  Bates  i 
sustaining  contracts  and  resolutions  as  to  street  u 
Schwiesau  v.  Mahon,  128  Cal.  116,  holding  specificat 
struing  contract  to  improve  atreets  in  dty  of  Oal 
Valdez,  32  Cal.  276,  279.  So,  as  to  validity  of  contr 
is  cited  in  Gafney  v.  San  Francisco,  72  Cal.  151;  Fc 
Town  Co.,  BO  Ky.  272;  and  Verdin  v.  St.  Louis,  131 

Stieeta — Resolution  of  Intention  will  be  conati 
to  improvements  vrithin  the  powers  of  the  board,  p. 

Cited  in  German  etc.  8oc  t.  Bamish,  138  CaL  1 
nance  to  grade  streets. 

28  Cal.  380-3B2.     PEOPLE  v.  JUAKEZ. 

Criminal  Law. — The  felonious  and  fraudulent  taki 
intent  to  deprive  the  owner  thereof  is  larceny,  p. 

Approved  in  People  v.  Brown,  105  Cat.  70;  and  s 
12  Nev.  403;  S.  C.  28  Am.  Rep.  303;  and  SUte  v.  : 
139.  Cited  in  State  v.  Rue,  72  Minn.  307,  dist 
embezzlement  and  larceny;  57  Am.  Dec.  274,  note 
State,  SI  Am.  Rep.  316,  316,  317,  note,  where  the  an 
tha  subject  ars  collected. 
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:e  t.  stratton. 

io  action  to  try  right  to  office  maj  aet  foitb 
1  one  defeoM,  p.  387. 

in  30  Am.  Dec.  62,  not«. 

rt,,  "office"  signifies  a  place  of  tnist.  In  legsl 
tj,  and  may  exist  In  fact,  though  it  be  without 

I  People  V.  Hopt,  3  Utah,  402;  Kendall  v.  Hay- 
nd  Coler  v.  Rhoda  School  Township,  6  S.  Dak. 
Citj  of  Alameda,  124  Gal.  96,  97,  noted  under 
1.  202;  Moore  v.  StrJchling,  46  W.  Va.  SIS.  hold- 
j  within  statute  as  to  jury  trials  ^  note  to  State 
lep.  182,  186,  189,  on  public  offices;  72  Am.  Dec. 

'  office  created  by  legislature,  who  hae  been 
lereto,  continues  to  hold  until  a  successor  has 
pointed,  p.  390. 

ling  approved  in  People  v.  Parker,  37  Cal.  643, 
County,  62  Cal.  666;  People  v.  Edwarda,  93  Cal. 
amble,  13  Fla.  20;  State  v.  Simon,  20  Oreg. 
4  Utah,  433;  and  United  States  v.  Justiees,  10 
ng  Tennessee  statute.  Cited,  and  held  to  have 
less  appointment,  in  Territory  v.  Stokes,  2  N 

it  filling  vacancy  in  office  ii  prorided  by  law, 
nent  of  governor,  the  governor  has  no  power  to 

appointment,  p.  392. 

ruling  sUted,  in  People  t.  Parker,  37  C«J.  047. 

'HAN  V.  MORRIS. 

iBW  authoridng  county  to  fund  Ita  outstanding 
>t  to  draw  interest,  and  to  make  the  bonds  given 
!ar  interest,  is  constitutional,  p.  3B6. 
iss  V.   Marion,  12  Mont.  224;   and  cited  to  the 
n.  Dec  298,  2S9,  note. 

?LK  T.  STEWART. 

Jn  murder,  prisoner's  repntation  for  peace  and 

Is  in  evidence,  p.  396. 

□  V.  State,  88  Ala.  224,  but  holding  that  the 

evideuce  of  his  good  character  for  tmth  and 
;  Involved  in  the  issue.    Wctum  that  a  jury  may 

that  evidence  as  to  previoun  good  character  la 
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not  entitled  to  any  weight,  except  in  doubtful  caaea,  denied  in  Feop! 
V.  Ashe,  44  Cal,  291,  holding  that  the  good  cb&ntcter  of  the  priioiw 
when  proven,  is  itself  a  fact  in  the  case;  Daniels  v.  State,  !  Penne.  it 
as  overruled  bf  People  T.  Mite,  44  Cal.  2S8. 

26  Cal.  402-404.  EILB  v.  TUBES.  8.  C.  before,  23  CaL  431;  and  B. ' 
again  32  C«L  332. 

Impeachment  of  Patent. — One  who  has  secured  a  right  of  pre-emptii 
stands  in  such  relation  to  the  United  States  government  as  enable*  hi 
to  attack  a  patent  from  the  state  collaterally,  p.  403. 

Cited  as  authority,  discussing  subject  of  impeachment  of  patent  I 
public  lands,  in  66  Am.  Dec.  93,  note. 

28  Cat.  406-409.    TTLEB  v.  GREEN.    87  Am.  Dec.  130. 

Pre-emption. — In  action  to  recaver  possession,  of  public  lands,  plai 
tiff  claiming  to  recover  by  reason  of  prior  possession,  and  the  defend! 
claiming  as  a  pre-emptor  onder  laws  of  United  States,  he  is  entitled 
prore  the  neceasary  facta  to  establish  iiia  pre-emption  right,  p.  408. 

Cited  in  Schieffery  t.  Tapia,  68  Cal.  186,  holding  that  the  defendi 
must  connect  himself  with  the  United  States,  the  original  source 
title.  So  in  3  Am.  St.  Rep.  888,  note;  31  Am.  St.  Rep.  198,  note; 
Am.  St.  Rep.  267,  note;  39  Am.  6t.  Rep.  708,  note;  and  42  Am.  St.  R 
4S8,  note;  all  bearing  upon  the  subject  of  pre-emptor's  rights. 

Judgment  will  not  be  reversed  for  error  that  ooold  not  affect  i 
rights  of  the  parties,  p.  409. 

ated  to  ruling  stated  in  90  Am.  Deo.  664,  note;  92  Am.  Dee.  340,  no 
aud  94  Am.  Dec.  363,  note. 

28  Cal.  409-414.     VILHAC  T.  BIVXN. 

Statement  on  motion  for  new  trial  must  spedfy  the  particol 
wherein  it  is  alleged  the  evidence  ia  insafficient  to  justify  the  ven: 
and  the  errors  upon  which  the  appellant  will  rely,  p.  413. 

Approved  in  Spanagel  v.  Dellinger,  38  Cal.  280;  Raymond  v.  Tbeit 
T  Mont.  306;  and  Caldwell  v.  Greely,  6  Nev.  261.  Cited  in  Slater  v. 
P.  Ry.  Co.,  8  Utah,  ISO,  holding  new  trial  improperly  granted  wl 
statement  was  insufficient;  dissenting  opinion  of  Sawyer,  J.,  in  Qni' 
V.  Gambert,  32  Cal.  320,  as  authorizing  the  practice  of  striking  i 
statement  on  motion  for  new  trial. 

28  Cal.  414-416.     EX  PASTE  KELLY. 

Criminal  Law. — Judgment  may  direct  imprisonment  for  payment 
fine  until  paid,  at  a  certain  rate  per  day,  and  such  imprisonment  n 
be  ended  at  any  time  by  payment  of  remainder  of  Bae,  p.  416. 
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,rte  Casej',  S5  C&1.  38,  in  which  case  the  prisoner 
eiueiinor;  Ex  parte  McGee,  33  Or.  170,  172,  quoting 
LS  Or.  601,  and  conHtruing  local  atatutes.  Dis- 
«  Ellis,  64  Cal.  208,  it  not  appearing  in  t'lie  latter 
if  the  fine  had  been  paid  or  tendered.  So  in  Ex 
I.  43S,  the  judgment  being  different;  and  so  in  £hc 
il.  300.  So,  to  same  effect,  in  State  v.  Bheppard, 
Dg  provisions  of  the  Oregon  code. 

LT  T.  PALHEB. 

I  been  "rendered"  when  an  order  for  judgment  hai 
arl7  entered  bj  the  clerk  in  the  minutes  of  the 
lent  has  been  drawn  up  in  good  form,  signed  bj 
ith  the  clerk,  pp.  419,  420. 

at  constitutes  "rendition"  of  judgment,  in  Harris 
1.  407.  So,  to  same  effect,  in  Young  v.  Wright,  52 
lan,  TS  Cal.  221;  S.  C.  7  Am.  St,  Rep.  161 1  In  re 
C.  11  Am.  St.  Rep.  270;  Sohurtz  v.  Romer,  81  Cal. 
lor,  07  Cal.  42fl;  Hodgins  v.  HurHs,  4  Idaho,  SI8, 
Lent  is  not  a  Gnal  appealable  judgment;  CMm  v. 
3.  C.  23  Am.  St.  Rep.  497,  in  which  case  it  is  noted 
ons  of  the  Code  of  Civil  Procedure,  whenever  find- 
>re  can  be  no  "rendition  of  the  judgment"  until 
'd  with  the  clerk.  Ruling  also  approved  in  Durant 
811;  S.  C.  36  Am.  St.  Rep.  267;  Harmon  v.  Com- 
g  Mont.  246;  State  v.  Bicsmau,  12  Mont.  16;  Pur- 
t.  27;  Douglas  Co.  Road  Go.  v.  Abraham,  0  Oreg. 
I  of  Shattuck,  J.;  Mayer  v.  Eaggerty,  138  Tnd.  631; 
vj.  336;  and  Schuster  v.  Rader,  13  Colo.  334,  but 
t  by  confession  from  the  time  of  actual  entry  in 
1  by  the  Colorado  statute. 

such  judgment  in  the  judgment  book  the  clerk 
421. 

in  County  of  Sacramento  v.  Railroad  Co.,  61  Cal. 
[gins,  3  Oreg.  412. 

xei  within  which  ftn  appeal  mutt  be  taken  from 
)  mn  from  the  time  of  Its  "rendition,"  and  the 

to  enter  the  judgment  )n  the  judgment  book 
ne  to  appeal,  p.  410. 

.  Curtis,  31  Cal.  209;  GenelU  v.  Relyea,  32  Cal. 
unn,  36  Cal.  262;  and  approved  as  authority  in 
.  08  lad.  606;  and  Mayer  v.  Hnggerty,  138  Ind. 
ing  opinion  in  Bell  v.  Staacke,  137  Cal,  310,  con- 
cede of  Civil  Procedure;  in  Ex  parte  Morton,  60 
imilar  local  statute  as  to  appeal  from  order;  Mc- 
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lAughlin  V.  Dohertj,  54  Cal.  519,  but  Doting  thi 
the  Code  of  Civil  Procedure,  an  appeal  must  be 
after  the  "entry"  of  judgment,  and  holding  that 
the  entTj,  though  after  the  rendition  of  judgn 
And  BO  in  Thomas  t.  AnderBon,  55  Cal.  45,  and 
the  latter  case  holding,  however,  that  an  intei 
tbe  account  of  an  adminiBtrator  but  not  dischaig 
ia  not  a  final  judgment,  within  the  meaning  of  i 
of  Civil  Procedure.  Diatingutshed  in  Trenouth 
274,  holding  that  under  a  different  statute  the 
limitation  of  an  action  upon  a  judgment  begina 
of  the  judgment,  and  not  upon  its  rendition. 

28  Cal.  423-42S.    PEOPLE  v.  KELLT. 

Criminal  Eridence. — Cimunatantial  evidence, 
sufficient,  if  it  produces  in  the  minds  of  the  jory 
fendant's  guilt  beyond  a  reasonable  doubt,  p.  426. 

Cited  to  the  ruling  stated,  in  38  Am.  Dec.  603, 
737,  note. 

Some. — Poasesaion  by  a  party  of  atolen  goods 
was  committed  is  a  fact  or  circumstance  from  ^ 
the  larceny  may  be  inferred,  p.  428. 

Cited  aa  authority  in  Perry  v.  State,  41  Tei,  4t 
447,  460,  note. 

InstnictionB. — If  inatnictiona  in  a  criminal  ca 
the  case,  it  is  not  error  to  refuse  other  instructi< 
the  law,  p.  428, 

aied  in  Muller  v.  Hale,  133  Cal.  188,  apply 
action;  People  v.  Oodge,  30  Cal.  450,  and  hoidii 
alter  or  add  to  instructionB  asked  by  counsel,  j 
in  People  v.  Ramires,  58  Cal.  638;  People  v.  Et 
United  States  v.  Cannon,  4  Utah,  139. 


Handunus  ia  the  proper  remedy  where  a  boar 
ing  want  of  legal  authority,  refuse  to  act  on  a  cli 
p.  431. 

Approved  in  Tilden  v.  Sacramento  County,  ' 
opinion  of  Crockett,  J.;  Cited  in  Niclceus  v.  Le' 
noted  under  Price  v.  Sacramento  Co.,  6  Cal.  254 
ruling  stated,  in  88  Am,  Dec,  2!I7,  note;  and  71 
Questioned  in  Lehn  v.  Ban  Fntncisco,  B0  Cal,  77,  hi 
of  the  city  of  San  Francisco  does  not  require 
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28  Cal.  465-476.     PEOPLE  v.  HEHDBBSON. 

Ciimiual  Practice.— A  judge  who  did  not  tr?  th«  case,  if  l^tl;  pn- 
siding,  has  juriBdiction  to  pronounce  senUnce,  p.  472. 

Cited  SB  authoritj  that  a  statement  on  motion  for  a  new  trial  may  bi 
settled  and  paBsed  upon  by  the  succesBor  of  the  judge  who  trifd  tii 
case,  in  Territory  v.  Bryson,  9  Mont.  42. 

General  Citation.— Carter  v.  United  States,  1  Ind.  Ter.  36% 
28  Cal.  470-484.    GORHAH  t.  GILSON. 

Corporation.— Title  to  property  of  remains  in  the  corporatioil  an 
not  in  the  stockholders,  and  the  latter  have  no  power,  as  inch,  t 
authorize  the  sale  of  the  corporate  property,  p.  484. 

Affirmed  in  Gasbwiler  t.  Willis,  33  Cal.  19;  S.  C.  91  Am.  Dec.  61£;  W 
Kohl  V.  Liljenthal,  81  Cal.  3S5. 

28  Cal.  484-489.  87  Am.  Dec.  136.  CASPBNIBB  t.  HEHDEnHALL 
Tenancy  in  Common. — A  finding  of  a  demand  by  one  tenant  in  MB 
mon,  to  be  let  into  possesaton,  and  a  refusal  by  his  cotenant,  is  not 
finding  of  ouster,  but  the  intent  to  oust  must  be  establisliGd  IM  tilt 
by  the  finding  of  the  jury,  p.  487. 

Principle  of  the  decision  approved  and  applied  in  Bull  v.  Bray,  SB  O 
298;  Board  of  Education  t.  Martin,  92  Cal.  214;  and  Higfastone  v.  Bn 
dette,  54  Mich.  332.  Referred  to  as  distinguishing  between  the  findii 
in  a  special  verdict  of  an  ouster,  and  of  probative  facts,  which  go  tows 
establishing  an  ouster,  in  Packard  v.  Johnson,  67  Cal.  1S3;  and  in  E> 
T.  Hudson,  73  Cal.  200;  S.  C.  2  Am.  St.  Rep.  795  to  the  same  elTect  cit 
to  ruling  stated  in  82  Am.  Deo.  589,  note;  and  60  Am,  St.  Rep.  W 

Same.—Presumption  is,  that  possession  of  one  tenant  in  common 
amicable  until  the  contrary  is  shown,  p.  487. 

Approved  in  Carpentier  v.  Small,  35  Cal.  356.  Explained  and  hi 
monized  in  Frick  v.  Simon,  75  Cal.  341;  S.  C.  7  Am.  St.  Rep.  179.  Cit 
as  authority  in  McCloskey  v.  Barr,  47  Fed.  Kep.  160.  Questioned 
Elder  t.  McCioskey,  70  Fed.  Rep.  543.  referring  to  Winterburo  t.  C1i» 
,  hers,  91  Cat.  170.  Cited  to  the  ruling  stated,  in  32  Am.  Dec.  160,  not 
92  Am.  Dec.  589,  note;  94  Am.  Dec.  358,  note;  97  Am.  Dec.  247,  no! 
100  Am.  Dec.  669,  note;  8  Am.  St.  Rep.  821,  note;   35  Am.  St.  Rep. 

General  Citations. — Referred  to  in  Carpentier  v.  Gardiner,  29  C 
163;  and  Carpentier  t.  Mitchell,  29  Cal.  333,  as  determining  some  of  I 
principal  questions  in  the  two  latter  cases.  Cited  on  question  of  da 
ages  for  an  ouster  by  a  cotenant,  in  Carpentier  v.  Mitchell,  29  CaL  X 
and  so  in  Pico  v.  Colimas,  32  Cal.  580.  Referred  to  as  bearing  on  subji 
of  ejectment  by  tenant  in  common  against  cotenant,  in  98  Am.  Dec  2 
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OTHAM  T.  MONHOE. 

for  filing  briefs  baa  expired,  and  no  brief*  or 
the  judgment  will  be  affirmed,  p.  489. 
he  rule,  that  where  the  appellant  neither  makes 
files  any  brief,  the  court  will  affirm  the  judgment 
a  of  the  record,  in  Faris  v.  Lampson,  73  Cal.  101) 
99;  and  Drexler  t.  Seal  Rock  Tobacco  Co.,  78  Cal. 
Bct  practice  in  Tucker  v.  Constable,  16  Greg,  239, 

?LE  T.  SHULEH. 

regarded  as  sufficient,  if  the  offense  Is  charged 
itiallf  as  it  is  defined  by  the  statute,  p.  492. 
V.  Rice,  73  Cal.  221,  an  information  for  receiving 
rred  to,  discussing  sufficiency  of  common-law 
1  V.  Commonwealth,  87  Va.  2S3. 
nt  for  robbery  charging  that  the  property  was 
,  and  that  another  person  was  the  owner  of  it,  is 

*eople  V.  Ammerman,  U8  Cal.  25,  but  holding  ui 
■ship  of  the  property  in  another  person  than  the 
People  T.  Walbridge,  123  Cal.  274;  Dariey  v. 
staining  information  and  indictment.  Approved 
T.  Ah  Loi,  5  Nev.  102;  State  v.  Adams,  58  Kan. 
iling  stated,  in  38  Am.  Dec.  250,  note;  and  70  Am. 
«nied  to  be  the  rule  of  the  common  law,  in  State 
;  S.  C.  61  Am.  Ht.  Rep.  581. 
lias  or  prejudice  of  the  presiding  judge  is  no  legal 

mes,  103  Cal.  398;  and  approved  as  authority  in 
1  Mont.  IB.  Cited  as  authority  as  to  requisites 
ition  for  change  of  venue,  in  People  v.  Yoakum, 
V.  Egan,  3  Dak.  125;  Kennon  v.  Gilmer,  6  Mont, 
ton,  8  Mont.  103;  and  74  Am.  Dec.  246,  note. 
Affidavit  for,  is  inBuFHcient  when  based  on  in- 
to bias,  p.  496. 

aty  of  San  Diego,  128  Cal.  314;  State  v.  Spotted 
ited  under  People  v.  McCauley,  1  Cal.  379. 
llu  of  Sheriff. — Qaaere,  whether  BuOicient  ground 

vage,  36  Or.  201,  discussing  propriety  of  appoint- 

[ualification  of  sheriff. 

Ienc«  if  alone   relied   on  to  sustain  a  criminal 
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charge,  the  proof  ought  not  only  to  bo  conaJBtent  with  the  priione 
guilt,  but  inconsisteDt  with  any  other  rational  concluBion,  p.  495. 

Afiinned  in  People  v.  Strong,  30  CaL  154;  and  People  t.  Dsvi*,  H  C 
441,    Approved  in  Jones  v.  State,  34  Tex.  App.  491. 

It  will  be  pTeaumed  on  appeal  that  the  charge  of  the  court  to  1 
jury  in  a  criminal  case  was  in  writing,  unless  the  record  shows  oth 
wise,  p.  4B6. 

Affirmed  in  People  v,  Wright,  45  CaL  261;  and  cited  as  autboritf 
Territory  v.  Duffield,  1  Ariz.  Ter,  74 

23  CaL  497-498.    STONE  v.  BUNKER  HILL  MUnHG  COHPAITT. 

Court  commisaioner  cannot  bear  motion  to  disaolve  an  injunction  i 
leas  referred  to  him  by  the  court,  p.  498. 

Approved  in  Quiggle  t.  Trumbo,  66  Cal.  027,  holding  that  a  eoort  N 
miasioner  has  no  juriadiction  to  appoint  a  receiver. 

£8  ObI.  498-602.    COHBS  t.  JELLT. 

While  certificate  of  purchase  remains  uncancelled,  claims  not  forfo' 
for  nonperformance  of  labor,  p.  499. 

Approved  in  Southern  Crosa  Gold  Min,  Co.  v.  Sexton,  147  CaL  1 
where  owner  of  mining  claim  after  applying  for  patent  obtains  cert 
cate  of  purchase  secretary  of  interior  cannot  make  cancellatimi  ret 
active  for  nonperformance  of  labor. 

28  CaL  602-507.    PEOPLE  EX  REL.  VAATINE  t.  SBHIES. 

Estates  of  Decedenta, — Mexican  ayatem  of  adminiatration  npon,  i 
superseded  by  the  adoption  of  the  common  law  in  California,  April 
1860,  p.  G06. 

Cited  aa  authority  in  Coppinger  v.  Rice,  33  Cal.  424,  holding  tl 
estates  of  persons  dying  before  the  passage  of  the  probate  laws  of 
state,  were  governed  by  Meximn  law.  So  in  Ryder  v.  Cohn,  37  Cal. 
disaenting  opinion  of  Rhodes,  J.;  McNeil  v.  Congregational  Soc,  66  ( 
108,  112;  Seavema  v.  Gerke,  3  Sawy.  363,  Fed.  Cas.  No.  12^95;  and 
Am.  Dec.  547,  note.  Referred  to  in  Ryder  v.  Cohn,  37  Cal.  89,  m  d« 
ing  that  where  an  intestate  died  after  the  passage  of  the  probate  set 
1850,  and  before  it  was  repealed  by  the  act  of  1861,  letters  of  adinii 
tration  might  be  token  out  under  the  latter  act.  (3t«d  in  JIaddoek 
Russell,  109  Cal.  422,  holding  that  proceedings  in  Oalifomia  for  the  : 
ministration  of  the  estates  of  decedents  are  purely  statutory,  and 
statutory  rule  is  to  be  followed,  in  any  case,  so  far  as  given,  bef 
resort  can  be  had  for  guidance  to  the  rules  of  the  common  law. 

General  QUtiona.— Graves  v.  Hebron,  12S  CaL  40S.  Morgansti 
T.  Commonwealth,  94  Ya.  79a 
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LE  V.  FRANK. 

a   statute   in   defining  an  offense   enumerates  k 

which  separate!;,  or  all  together,  may  constitute 
ts  may  be  duirged  in  a  single  count,  p.  513. 

De  1a  Guena,  31  Cal.  4G1;  People  v.  Tomlinson, 
UtCarthy,  72  Cal.  386;  People  v.  HarroM,  84  Cal. 
.,  93  Cal.  643;  and  People  v.  LeyahoQ,  108  Cal, 
I,  92  Cal.  590;  Territory  v.  Poulier,  8  Mont.  150. 
i,  113  Cal.  179,  noted  under  People  v.  Shotwell,  27 
inwood,  76  Minn.  210,  sustaining  indiotment  for 
rton,  29  Wash.  378,  380,  upholding  information 
it  feloniously  made,   forged  and  counterfeited  a 

then  and  there  unlawfully  uttered  and  published 
f  the  decision  approved  and  applied  in  People  v. 
!;  and  Territory  t,  Ashby,  2  Hont.  96.    Cited  to 

Am.  Dec.  243,  244,  note. 

lay  be  committed  by  forging  an  indorsement  up- 
,  p.  514. 

.  Mnnroc,  100  Cal.  666;  8.  C.  38  Am.  St.  Rep.  324. 
purporting  to  be  a  sale  or  assignment  of  the  un- 
lie  school  teacher  may  be  the  subject  of  forgery. 
zed  in  People  r.  Tomlinson,  36  Cal.  607.  Cited  to 
:  Am.  Dec.  319,  notej  69  Am.  Dec.  559,  note;  and 

instTumenta  uttered  by  the  defendant  about 
«  used  to  prove  guilty  knowledge,  though  ac- 
I,  p.  616. 

in  Garwood  v.  Garwood,  29  Cal  523;  People  t. 
eople  Y.  Bibby,  91  Cal.  476;  Bell  v.  State,  67  Md. 
orne,  2  8.  Dak.  322;  Withaup  t.  United  States, 
rule;  70  Am.  Dec  479,  note,  as  to  conclusiTeness 

to  must  be  apeciSc,  p.  61B. 

T.  Louie  Foo,  112  Cal.  22;  People  t.  Owens,  123 
in  to  admission  of  dying  declaration;  People  v. 
id  applied  in  the  case  of  a  party  moving  to  strike 
tness.    Cited  as  authority  in  Hamilton  t.  UinJng 

I  33  Fed.  Rep.  667. 

II  trial,  the  existenea  of  a  corporation  may  be 
Ltation,  p.  B19. 

the  following  cases:  People  t.  Ah  Sam,  41  Cal. 
19  Cal.  344;  People  v.  Leonard,  10«  Cal.  310;  Peo- 
.1.  661;  State  t.  Thompson,  23  Kan.  340;  S.  a 
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33  Am.  Kep.  166;  and  State  v.  Habib.lS  B.  I.  669.  Cited  in  6UU  i 
MiMio,  105  Tenn.  225,  holding  evidence  sufficient  on  charge  «f  itceinD 
stolen  goods  belonging  to  nilroad  company. 

£B  Cal.  620-637.    CULTEK  ▼.  ROGERS. 

Lien  of  Judgment.— Judgment  on  mortgage  forecloauTe,  even  if  dockel 
ed,  does  not  become  a  lien  until  a  sale  of  the  mortg^ed  propert; 
and  the  balance,  if  any,  reported  by  the  sheriff  and  docketed  by  U 
clerk,  and  then  only  for  such  balance,  p.  624. 

Approved  in  Boyd  t.  Desmond,  70  Cal.  267j  McKean  v.  Gennan-Ai 
Sav.  Bank,  118  Cal.  340;  and  Weil  v.  Howard,  4  Nev.  300,  301,  383.  !> 
nied  in  Creightoo  v.  Uershfield,  2  Mont.  380. 

Execution  Sale  will  be  enjoined  when  creating  a  cloud,  p.  G2fl. 

Cited  in  Einstein  v.  Bank,  137  CaL  60,  noted  under  Sbattuck  v,  Carsoi 
2  Cal.  580. 

Same. — If  homestead  is  claimed  before  balance  Is  ascertained,  the; 
is  no  lien  on  it  for  deficiency,  and  it  cannot  be  sold  imder  eieentioi 

Principle  of  the  decision  approved  and  applied  in  Reeves  v.  Petennai 
109  Ala.  369;  Jacoby  v.  Diatilling  Co.,  41  Minn.  230.  Declared  to  be  tl 
settled  law  of  California,  in  In  re  Henkel,  2  Sawy.  308;  and  declared  1 
be  the  law  of  Kansas,  in  Kelly  v.  Sparks,  54  Fed.  Rep.  72.  Cited  u  »i 
thority  in  Lubbock  t.  McMann,  82  Cal.  230;  S.  C.  IS  Am.  St.  Rep.  11 
holding  that  although  the  sale  of  a  homestead  under  execution  convej 
no  title,  it  may  create  a  cloud  and  involve  the  homestead  claimant  i 
litigation,  and  will  therefore  be  enjoined.  So  in  Roth  v.  Insley,  86  Oi 
140;  28  Am.  Dec.  441,  note;  and  TO  Am.  Dec.  601,  note. 

28  Cal.  627-634.    THOUPSON  v.  SMITH. 

Forcible  Entry  and  Detainer.— Unlawful  entry  muat  have  some  ii 
gredient  of  fraud  or  willful  wrong  without  a  bona  fide  claim  or  color  a 
title,  p.  532. 

Cited  in  Carteri  v.  Roberts,  140  Oal.  168,  quoting  Voll  v.  HoUis,  ( 
Cal.  569;  McMinn  v.  Bliss,  31  Cal.  126,  holding  that  if  the  eompkii 
charges  a  forcible  entry  with  a  multitude  of  people,  and  a  forcible  u 
unlawful  detainer,  the  forcible  entry  is  the  gist  of  the  action.  Rulin 
approved  in  Shelby  v.  Houston,  38  Cal.  422.  Cited,  as  to  evident*  t 
title  in  defendant,  in  Dennis  v.  Wood,  4S  Cal.  363,  364.  So  in  VoU  i 
Hollis,  60  Cal.  576,  holding  that  under  the  provisions  of  the  Cod*  c 
Civil  Procedure,  all  entries  on  the  actual  possession  of  another  are  un 
lawful,  and  the  question  of  good  or  bad  faith  on  the  part  of  the  dc 
fendant  no  longer  affects  the  right  of  the  recovery  in  this  form  of  actioi 
Distinguished  in  Valencia  v.  Couch,  32  Cal.  346;  S.  C.  01  Am.  Dec  59; 
setting  forth  requisites  of  complaint  in  forcible  entry  and  detainei 
Cited  as  to  admissibility  of  deed  in  evidence,  in  77  Am.  Dec  664,  note. 
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New  TriaL— Order  vacating  a  verdict  or  finding  and 

ial  necesiarilf  vacates  the  judgment  in  the  case  reat- 

t  or  finding,  p.  534. 

>B  V.  ThompBon,  133  Cal.  247,  on  point  that  judgment 

er  new  trial  ia  granted;  Fierce  v.  Birkholm,  110  Cal. 

the  reversal  of  an  order  granting  a  new  trial  leaves 

Igment  standing.    Cited  as  authority  to  ruling  stated, 

lick,  8  S.  Dak.  587. 

IS.— In  Brooks  T.  Warren,  5  Utah,   122,  that  a  men 

ion  is  not  siillicieiit  to  maintain  thp  artinn  for  forcible 

'.    New  Orleans  v.  Stempel,  17S  U.  8.  31S. 

[AWEINS  V.  KBICHERT. 
is  Mere  Servant,  his  occupation  may  be  occupation 

if  BO,  employer  should  be  made  defendant  in  eject- 
others  V.  Mining  etc.  Co.,  122  Fed.  308,  resident  agent 
Ltion  who  has  merely  served  on  plaintiff  a  notice, 
nanaging  director,  that  plaintiff  is  wrongfully  occupy- 
vill  be  held  as  trespasser  unless  he  surrenders  them, 
fendant  to  ejectment  against  corporation  so  as  to  pre- 

f  real  parties  in  possession  should  be  defendants, 

ick  V.  Derringer,  32  Cal.  491;  Mahoney  v.  Middleton, 
k  V.  Mansflald,  44  Cal.  39;  8.  C.  13  Am.  Rep.  154; 
)7  Cal.  372;  and  approved  in  Morrison  v.  Holladay,  27 
t  V.  Pace,  30  Ark.  597;  and  Grundy  v.  Hadfield,  16  R. 
liiug  stated,  in  82  Am.  Dec.  775,  note. 
Trial  is  addressed  to  the  sound  legal  discretion  of 

ity  in  Hall  \.  Bark  "Emily  Banning,"  33  CaL  SZS; 
105  Cal.  170;  Rosina  v.  Trowbridge,  20  Nev.  121;  and 
i  Pac.  Ry.  Co.,  20  Mo.  App.  466. 

d  V.  Willlania,  21  Nev.  233,  on  point  that  order  will 
1  conflict  of  evidence,  even  though  made  by  successor 
■les  V.  Series,  36  Or.  297,  noted  under  Walton  v.  Ma- 
iistlnguished  in  Magnusson  v.  Linwell,  0  N.  Dak.  156, 
lying  new  trial. 

,AIXy  V.  WISB. 

rate  not  agreed  upon  in  writing,  allowable  for  to* 

is  the  legal  rat«,  pp.  643,  644. 
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Paitiea. — Koch  of  the  partiea  to  whom  «i  jnjun 
payable  may  eue  thereon  for  hiB  several  damages, 
is  made  payable  to  the  obligeea  jointly,  p.  543. 

Approved  in  Austin  v.  Snider,  17  Colo.  App.  IBO,  i 
injunction  bond  were  payable  to  plaintiff  and  two 
of  whom  was  aued  only  as  receiver  and  held  only  f 
discharged  before  suit  on  bonds,  and  pending  appe 
leaving  appeal  as  sole  heir,  plaintiff  could  sue  ale 
tana  Min.  Co.  v.  St.  Louis  etc.  Milling  Co.,  IS  Mot 
that  in  an  action  for  debt  on  an  injunction  bond  sU 
necessary  parties  to  the  action. 

£8  Cal.  645-548.    JOBHSOH  v.  SAHTA  CLARA  COU 

County  is  not  liable  for  medical  treatment  of  a 
residents,  p.  548. 

Approved  as  authority  in  Lebcher  v.  Commis^onei 
and  Tucker  v.  Virginia  City,  4  Nev.  29. 

Pleadings. — Pleader  must  state  the  facts  of  his 
them  to  be  deduced  by  argument  and  inference,  p.  C 

Cit«d  a*  authority  to  ruling  stated,  in  70  Am.  Dec 

Se  Cal.  640-651.    DBHVBS  v.  BURTON. 

Pleadings.— Material  fact  in  a  complaint  should  ' 
p.  G50. 

Cited  to  the  ruling  stated,  in  Stringer  t.  Davis, 
V.  Jones,  123  Cal.  301,  applying  nile  to  all^^tion  < 
ment;  Weinberger  v.  Weidman,  134  OaL  001,  holding 
newal  of  note  insufficient. 

28  CaL  661-666.    MOORE  v.  HORKOW, 

Tenancy  by  Snfierance  is  not  by  the  consent  but  I 
owner,  p.  654. 

Approved  in  Johnson  v.  Donaldson,  17  R.  L  lOB.  CI 
the  proposition  that  the  estate  is  destroyed  when  tl 
entry  uid  ousts  the  tenant,  in  91  Am.  Dee.  664,  nt 
Dec.  130,  note,  that  tenant  by  suffierance  is  not  ei 

28  CaL  556-581.    BUCKHAH  v.  WHITHZT. 

Appeal.— None  can  be  taken  if  lost  record  be  not  i 
Cited  as  authority,  holding  that  the  appellate  cour 
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rd  as  it  exists  id  tbe  lower  court,  duly  autheutf- 
ribed  bj  law,  in  Satterlee  t.  Bliss,  36  Cal.  622; 
!opte  T.  Center,  S4  Cal.  237;  Thompson  t.  Patter- 
>se  T.  Close,  2B  Oreg.  109. 

OLPB  T.  HARRIS.    S.  C.  87  Am.  Dec.  130. 

I  action  upon  a  lost  iustniment  iDdemnitj  should 

but  failure  to  do  so  only  affects  the  question  of 

Schuttler  V.  King,  13  Mont.  229,  holding  that  the 
stitutes  no  part  of  the  plaintiff's  cause  of  action. 

Altura  etc.  Min.  Co.,  120  Csl.  270.  So  in  Citi- 
m,  45  Uhio  St.  01.  Cited  on  question  of  neces- 
;ion  on  lost  instrument,  in  13  Am.  Dec.  461,  4S2, 

notej   61  Am.  Dec.  740,  note;   and  24   Am.  Bt 

lAK  V.  WOODWORTH. 

Cause  of  action  for  the  wrongful  taking  and 
iropertj  survives  against  the  personal  represen- 
rrongdoer,  p.  GOB. 

Fox  T.  Hale  and  Norcross  Silver  SCn.  Ga,  108 
obisoD,  21  Utah,  44S,  holding  action  based  on 
rrive  against  defendant's  szecuton;  in  S3  Am. 

a. — Objection  that  claim  against  sstate  of  de- 
sented  to  the  administrator  for  allowance  or  re- 
1  court  below,  cannot  be  raised  on  appeal,  p. 

V.  Homblower,  33  Cal.  278 1  Bank  of  Stockton 
;  and  Preston  v.  Enapp,  86  Cal.  6S1.  Approved 
,1.  363;  Wise  v.  Hogau,  77  Cal.  188;  Toulouse  v. 
ind  Heis  v,  Farquharson,  9  Wash.  St.  017.  Cited 
ird,  124  CaL  674,  noted  under  Eentsch  v.  Porter, 


BA  T.  BUBT. 

ixista   between  owners  working  the  mine,  and 

^cording  to  interest,  without  express  partnership 

■om  an  ordinary  partnership  in  not  being  found- 

.nae,  p.  678. 

J,  treating  of  nature  of  mining  partnerahipa,  In 

)  Cal.  300;  B.  C.  89  Am,  Dec.  123;  McConnell  v. 

.  C.  95  Am.  Dec.  108;   Decker  v.  Howell,  42  Cal. 

1  Oal-  49;  Charles  v.  Eshleman,  6  Colo.  112;  Han- 


28  Cat  669-590  Notes   qd  C&lifomia  Reporta.  U 

Tille  T.  F,  na.  7  Colo.  133.  134;  Meagher  v.  Heed,  H  Colo.  354,  355;  P 
rick  T.  Weston,  22  Colo.  49;  Snyder  v.  Burnham,  77  Mo.  54;  Priest 
Chouteau,  83  Mo.  406;  8.  C.  66  Am.  Rep.  378;  Nolan  v.  Lovdock. 
Mont.  227;  Scuthmnyd  v.  Soutltmayd,  4  Mont.  112;  Anaconda  Cop; 
Win.  Co.  V.  Butte  etc.  Mia.  Co.,  17  Mont.  523;  Congdon  t.  Olds, 
Mont.  400;  Treat  v.  Kiles,  68  Wis.  364;  S.  C.  60  Am.  Rep.  863;  and  I 
sell  V.  FosH.  114  U.  S.  261.  Cited  in  Childera  v.  Neely,  47  W.  Va.  73, 
applying-  rule  to  joint  tenanta  under  oil  lease  who  work  the  propei 
and  Bustainiup  lien  of  one  partner  for  advancements  made;  G.  V,  R  il 
Co.  v.  BanK,  95  Fed.  38,  39,  40,  but  denying  lien  under  facts  stated,  n. 
to  Breaiix  t.  Le  Blanc,  69  Am.  St.  Rep.  418,  on  general  subject;  apin 
of  Hayne,  C,  in  Smith  t.  Smith,  80  Cal.  327,  as  to  the  interest  which  i 
partner  takes  under  deed  made  to  firm.  Cited,  discussing  the  nhj 
ID  83  Am.  Dec.  103,  104,  106,  110,  note. 

Same. — Mining  claim  so  worked  is  to  be  treated  in  equity  as  partn 
ship  property,  whenever  acquired,  pp.  679,  687. 

Approved  in  Meagher  v.  Reed,  14  Colo.  367;  Hogle  v.  Lowe,  1!  N 
295,  298;  Riedeburg  v.  Schmitt,  71  Wis.  656;  and  Holton  v.  Guinn. 
Fed.  Rep.  454.  Cited  in  83  Am.  Dec.  110,  note;  98  Am.  Dec.  198,  no 
and  43  Am.  bt.  Rep.  378,  note.  Referred  to  in  Iron  Works  v.  Davids 
73  Cal.  392,  treating  of  priority  of  firm  creditors. 

Same. — One  of  the  partners  may  convey  his  interest  !n  the  mine  i 
buainesB  without  dissolving  the  partnership,  p.  578, 

Approved  in  Southmayd  v.  Southmayd,  4  Mont.  113;  and  Ksho 
Mining  Co.,  102  U.  S.  MS;  reversing  8.  C.  2  Utah,  218;  Hawkint 
Spokane  etc.  Min.  Co.,  (2  Idaho,  976),  3  Idaho,  245,  655,  holding  n 
jority  owner  has  right  to  control  means  used  and  method  adopted 
working  mine  and  may  restrain  minority  owner  from  worldoj;  it  oth 
wise  than  as  he  directs;  S3  Am.  Dec.  107,  note. 

Same. — Each  member  of  the  partnership  has  a  lien  for  moniy  i 
ranced  and  for  debta  due  creditors,  until  he  aells  out,  p.  679. 

Approved  in  Jones  v.  Clark,  42  CaL  194;  and  dt«d  to  rating  stated, 
83  Am.  Dec.  lOS,  note. 

Finding  of  Facts  by  court  ia  not  an  opinion,  p.  68S. 

Approved  in  Jones  v.  Block,  30  Cat.  229. 

General  Citations.— In  Galigber  v.  Lockhart,  11  Mont.  113,  thst 
coming  partner  )s  not  liable  to  another  partner  for  the  value  of  the  li 
ter'a  services  rendered  to  the  firm  prior  to  hi^  coming  into  the  partm 
ship,  there  being  no  agreement  among  the  former  partners  that  n 
services  should  be  compensated. 

28  Cal.  689-590.    PEOPLE  T.  DE  LACBT. 
New  TiiaL— On  application  for,  on  ground  that  the  court  d^ 


NotcB  on  GalifomiB  Reports.  28  Cal.  591-605 

iant  should  procure  the  sftldavits  of  the  absent  wit- 
,  they  can  testify  to  the  facta  sought  to  be  proved. 
For  not  obtftining  such  affidavits,  p.  SOO. 
e  T.  Jocelyn,  26  Cal.  563.  So,  to  same  effect,  in  Ar- 
il. 088;  and  Cox  t.  N.  W.  Stage  Co.,  1  Idaho,  382. 
Ireen,  130  CaL  78,  holding  discretion  not  abused  on 


(TCAS  T.  CITT  OF  SAH  PRAHCISCO.  S.  C.  sub 
•X  V.  SAN  FRANCISCO,  44  Cal.  29B. 
igment  of  aa  appellate  court  upon  a  point  in  issue 
becomes  the  law  of  the  case  In  all  its  Stages,  p.  594. 
e  V.  Gaylord,  53  Ind.  372;  Powell  v.  Railroad  Co.,  14 
re  V.  Dittmar,  47  Tex.  375. 

>  finding  not  excepted  to,  after  refusal  to  correct, 
under  act  of  1861,  p.  596. 

es  V.  Williams,  31  Cal.  213;  Poppe  t.  Atheam,  42 
m  V.  Quill,  B  Nev.  264,  construing  a  similar  statute; 
64  Cal.  604,  and  holding  that  the  findings  of  a  court 
^ly  the  facts  found,  and  the  conclusions  of  law. 
White  V.  Beale  etc.  Co.,  65  Ark.  SiO.  and  held  inap- 
ocal  statutes. 

INNETT  V.  BENNETT. 

r  must  aver  and  prove  a  bona  flde  residence  within 

]uired  time  as  a  jurisdictional  fact,  p.  601. 

ns  V.  Adams,  154  Mass.  296.    Referred  to  in  Dutcher 

667,  construing  Wisconsin  divorce  statute;  Smith  v. 
231,  holding  nccesaity  of  proof  of  residence  not  ob- 
na  in  answer;  National  etc.  Co.  v.  Syndicate,  106 

aufKciency  of  notice  of  sale  under  foreclosure. 

BOPLB  T.  HIDDLETON. 

sioners  of  funded  debt  of  San  Francisco  are  not  of- 

mstitutional  provision  that  no  officer  shall  bold  of- 

'ouT  yeare,  p,  604. 

jority  in  Territory  v.  Scott,  3  Dak.  Ter.  417.     Cited, 

>f  ofl^ce  and  ofllcerf,  in  Shelby  v.  Alcorn,  72  Ant.  Dec. 

note.    Distinguished  Id  People  v.  Perry,  79  Cal.  X13, 

he  members  of  the  board  of  health  of  the  city  and 

Lcisco  are  ofllcers  within  the  meaning  of  the  constitu- 
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28  Cftl.  e05-ei2.  PAGE  T.  FOWIEH.  S.  C.  37  C»l. 
Cat.  320,  aub  nom.,  ATHERTON  r.  FOWLER. 

To  Constitute  Adverse  PoBsession  of  public  land, 
party  in  possession  claims  the  right  against  all  tl 
United  States,  p.  611. 

Approved  in  McMsnus  v.  O'Sullivan,  48  Cal.  16; 
Cal.  87;  and  Rflthbone  v.  Boyd,  30  Kan.  490;  Altscl 
212,  216,  holding  use  and  occupation  with  intent  to 
title  not  adverse  as  to  one  previoably  obtaining  tfat 
sessor's  knowledge;  note  to  Schneider  v.  Uutchinsi 
481,  on  general  subject. 

Replevin  for  hay  cut  on  public  lands  cannot  I 
prior  possessor  against  one  in  adverse  possession,  cla 
right  when  be  cut  the  hay,  p.  610. 

Approved  in  Hull  v.  Hull,  I  Idaho,  363;  Batbboi 
491;  Lehigh  Zinc  and  Iron  Co,  v.  Iron  Co.,  SS-N.  J 
Gravel  Co.,  86  Fed.  Rep.  271;  and  MXIaniiaugby 
154,  155;  8.  C.  33  Fed.  Rep.  463,  454,  holding  that 
against  a  mere  intruder;  Ophir  Silver  Min.  Co.  v. 
Cat.  477,  action  involving  damage  for  trespass  on  qui 
state  by  mining  upon  dip  thereof  on  ground  in  pos 
is  local  and  superior  court  has  no  jurisdiction.  Ci 
tbe  ruling  stated,  in  53  Am.  Dec.  SIS,  note;  65  Am, 
89  Am.  Dec.  42B,  note.  Commented  on  in  Page  v. 
417,  418. 

Action  foi  CTi>pB  Cat— A  purchaser  from  Vallej 
Ranch,  who  entered  into  possession,  cannot  inainta 
for  crops  cut  on  the  land  by  one  wfao  under  a  c! 
right  entered  on  his  possession  in  1802,  pp.  007,  at  i 

Affirmed  in  Hutton  v.  Frisbfe,  37  Cal.  490,  491. 

Penonal  Action.— Title  to  real  property  cannot 

eio. 

Cit«d  as  authority  in  King  v.  Mason,  89  Am.  De 
cussing  the  subject. 

Gencial  atation.- Phillips  t.  Eeysaw,  7  Okla,  e 

28  Cal.  6I2'S]6.    PEOPLE  t.  SHEATH. 

Taxation. — Personal  property  may  be  assessed  for 
out  any  statement  of  the  character  of  tbe  property. 

Approved  in  People  v.  McCreery,  34  Cal.  441;  Sai 
84  Cat  BOB,  506;  and  San  Francisco  v.  Pennie,  93  C 

Same.^ Assessment  of  personal  property  of  formi 
made  to  the  firm  after  its  dissolution,  is  void,  p.  014 
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r.  Henele;,  121  Cai.  659,  noted  under  Kelaey  v. 
Imith  V.  Davis,  30  Cal.  638,  an  asseasment  to  k 
)r  V.  Donner,  31  Cal.  482,  holding  an  aHscHflment 
;lie  true  owner  or  to  "unknown  owners";  go  in 
bL  332;  BO  in  Crawford  v.  Schmidt,  47  Cal.  618, 
lent  made  to  the  owner  b;  his  surname,  leaving  a 
me.  Cited  in  Pearson  t.  Creed,  69  Cal.  539,  and 
18  of  the  Political  Code,  as  amended  in  ISSO,  pro- 
the  name  or  supposed  name  of  the  owner  of  real 
er  an  assessment  invalid.  And  t^ited  as  authority 
it  taxes  must  be  assessed  in  strict  accordance 
the  statute,  in  Huntington  v.  Railroad  Co.,  Z 
ililitaij  Road  Co.,  3  Sawy.  24;  and  86  Am.  Dec 

IAS  V.  VAlfLIEn. 

r. — A  judgment  creditor  purchasing  at  his  own 
a  prior  unrecorded  mortgage,  must  show  that  his 
recorded,  before  he  cau  claim  to  be  a  purchaser 
.  valuable  consideiation,  p.  617. 
1  Vaughn  v.  Bchmalsle,  10  Mont.  107.  Cited  in 
'ritchard,  126  CaL  604,  holding  conveyance  aub- 
if  not  previously  recorded. 

EN  T.  JONES. 

if  care  required  to  be  exercised  by  persons  driv- 

streets  of  a  city  is  the  same  as  that  exacted  of 

1.627. 

T.  Fresno  Flume  etc.  Co.,  118  Cal.  322,  case  of 
rictous  bull;  Eiohel  v.  Scuhenn,  2  Ind.  App.  210; 
It.  523;  8.  C.  25  Am.  Rep.  748,  750,  treating  of 
irriers;  and  so  in  Kennon  v.  Gilmer,  6  Mont.  372. 
lion  of  Crockett,  J.,  in  Laverone  v.  Mangianti,  41 
shed  in  Cunningham  v.  Los  Angeles  Ry  Co.,  110 
to  infant  by  electric  railway  car. 
:  damage  to  the  persou  by  cattle  being  driven 
intiff  having  proved  that  he  sustained  the  injury 
art,  makes  a  case  of  prima  facie  negligence,  and 
ifendant  to  show  he  was  not  in  fault,  p.  626. 
IS  y.  Contra  Costa  S.  N.  Co.,  44  CaL  84.     Dis- 

FaciRc  Imp.  Co.,  08  Cal.  344,  case  of  injury  re- 
riving  of  team. 

the  defendant  may  show  in  defense  that  the  per- 
in  driving  the  cattle  had  competent  skill  in  the 
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DenfRd  Id  Hatb  t.  Mllar,  77  Pa.  St.  241,  S.  C.  18  Am.  Rep.  449,  cue  ol 
iDJUTj  caused  hj  the  negligence  or  unskillfulneEB  of  penoni  muu^ 
a  towboat. 

General  Citation.— Hollida;  t.  Gardner,  27  Ind.  App.  241. 

26  Cal.  628-031.    CASSACIA  v.  PHOENIX  INSVKANCB  COHFAHT. 

Pleading. — Keeping  of  gunpowder  contrary  to  contract  murt  h 
specially  pleaded  aa  a  defense  to  action  on  insurance  policj,  p.  SSO. 

Cited  as  authority,  holding  that  fact  of  increase  of  riak  by  the  t* 
Bured  must  be  set  up  in  the  answer,  in  Tischler  v.  Insurance  Co.,  68  Ctl 
179;  and  Sperry  t.  Insurance  Co.,  22  Fed.  Rep.  S18;  so  in  InsuranM  Co 
V.  Thorp,  48  Ean.  243,  as  authority  for  sufficiency  of  allegation  of  losa  ii 
suit  on  policy;  Cronin  v.  Fire  Assn.,  112  Mich.  100;  Hong  Sling  t,  Insni 
ance  Co.,  7  Utah,  444;  and  Kahn  *.  Insurance  Co.,  4  Wyo.  448,  82  Am 
St.  Rep.  68,  holding  certain  defeases  properly  excluded  because  not  s 
pleaded.    Referred  to  in  86  Am.  Dec.  231,  note. 

Judgment  for  Interest. — Where  answer  is  flled,  judgmeut  may  b 
rendered  for  the  principal  and  interest  added  thereto,  although  the  con 
plaint  only  prays  for  judgment  for  the  principal,  p.  630. 

Approved  as  authority  in  Texas  etc.  R.  R.  Co.  v.  Donnelly,  46  Ai) 
06 ;  and  cited  to  the  ruling  stated,  in  87  Am.  Dec.  128,  note. 

28  Cal.  632-63B.    BOUT  T.  WILSON.    87  Am.  Dec  142. 

Trusts. — Express  trust  in  lands  cannot  be  created  or  proved  withoot 
writing,  p.  637. 

Approved  in  Bnrr  v.  O'Donnell,  76  CaL  471;  B.  C.  0  Am.  St.  Rpp.  241 
Morrall  v.  Waferson,  7  Kan.  207;  and  Rogers  v,  Rsiney,  137  Mo.  V» 
Cited  as  authority,  holding  that  a  trust  does  not  result  to  the  gnnlii 
merely  berau^p  tht^re  was  no  consideration  for  the  oonveyance,  in  Tillsn 
T.  Tillaux,  115  Cal.  66i 

Deed. — If  ian<!;uage  of  is  that  intended  to  be  used  by  the  grantor,  hi 
mistake  as  to  its  legal  effect  will  afford  him  no  ground  for  relief  i 
equity,  p.  637. 

Approved  in  Eopp  T.  Gunther,  06  Cal.  74;  and  cited  as  authority! 
ruling  stated,  in  100  Am.  Dec.  1ST,  note;  3  Am.  St.  Rep.  161,  not«;  in 
66  Am.  St.  Rep.  516,  note. 

Defendant  waives  benefit  of  statute  of  frauds  by  admitting  the  rot 
tract  sued  on  and  failing  to  specifically  plead  the  statute,  but  if  li 
claims  the  benefit  of  the  statute  in  his  answer,  he  is  entitled  to  It,  ] 
638. 

Cited  in  Jamison  t.  Hyde,  141  Cal.  HE,  but  holding  plea  of  statute  nc 
waived  by  answer  under  facts  stated;  Bickle  v.  Irvine,  9  Mont  £5; 
holding  that  the  facts  constituting  constructive  as  well  as  actual  fran 
must  be  alleged  in  order  to  be  proved.     Uarmouiced  in  Feensy  < 
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;.  C.  12  Am.  St.  Rep.  169,  and  holding  that  if  the 
.  eontnict  within  the  statute  of  frauds,  a  denial 
;ieiit  to  raise  the  question  of  its  validity  under  the 

Am.  Dec.  eS6,  087;  93  Am.  Dec.  758;  12  Am.  St. 

St.  Rep.  657. 

sale  by  one  partner  to  another  maj  be  enforced 

lirs  are  adjusted,  p.  038. 

lilar  case  of  Reeae  v.  Kinkead,  18  tier.  129;  and 

xiatence  of  vendor's  lien  in  California,  in  4  Am. 

to  enforce  a  tmst  may  be  joined  in  a  complaint 
lien  existing  without  any  written  contract,  p. 

1.  St.  Rep.  707,  note,  joinder  of  causes  of  action. 

?LS  V.  WESTOB. 

appeal  from  juBticea*  court*  required  no  stamp 
k>ngTess,  p.  640. 

S69,  note,  discussing  validity  of  contracte. 

the  act  to  be  done  is  judicial  in  its  character, 
ct  in  what  manner  the  inferior  court  shall  act, 
ct,  p.  S40. 

id  denying  the  writ  in  the  following  cases  of  dis- 
jewis  V.  Barclay,  36  Cal.  214;  People  v.  Gamett, 
Dg  V.  Cohen,  «3  Tex.  486.     Cited  in  Kerr  v.  Su- 

185,  186,  noted  under  People  v.  Sexton,  24  Cal. 

Utah,  05,  denying  writ  to  compel  reinstatement 
r  its  dismissal;  Board  of  Commissioners  v.  May- 
ndaraus  will  not  lie  to  reverse  order  of  inferior 
ariug  of  proceeding  before  it  wlieu  such  tribunal 
iscretton  vested  in  it  by  law;  State  v.  Curler,  4 
tion  to  transfer  cause  from  state  to  federal  court; 
^ncisco  V.  Insurance  Co.,  36  Cal.  287 ;  so  in  Peo- 
534,  decision  of  motion  for  leave  to  intervene  in 
Grant,  90  Cal.  102;  denial  of  defendant's  motion 
prosecution.  Cited,  holding  that  the  writ  will  tie 
(ettle  a  statement  on  motion  for  a  new  trial,  in 
ev.  92.  Distinguished  in  Cahill  v.  Superior  Court, 
bion  of  court  that  it  did  not  have  jurisdittion  to 
apart  probate  homestead,  is  not  conc'ijsive  on 
udamus   where   no   question  of   fact   involved   in 

State  r.  Philips,  97  Mo.  344,  and  holding  that  the 

appellate  court  haa  plainly  erred  on  a  point  of 
an  appe*L 
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28  Cal.  641-644.    BUFFENDEAU  T.  BRO( 

IndeiDiuty  Bond.— Bond  indemnifying 
levied  on  in  Tiolation  of  bq  order  enjoiniu 

Cited  BB  Authority,  holding  that  a  bond 
loss  for  omitting  to  do  that  which  it  is  hit 
public  polic}',  in  Harrington  t,  Crawford 
firmed,  136  Mo.  472;  68  Am,  St.  Rep.  655; 
but  holding  valid  the  indemnity  bond  tl 
McDevitt,  126  Mich,  421,  86  Am.  St.  Rep.  I 
these  cftsea ;  40  Am.  Dec.  420,  note. 

Same. — The  purpose  for  which  such  be 
though  the  bond  itself  discloses  no  unlaw 

Distinguished  in  Daw  v.  Niles,  104  Cal 
foreclose  a  mortgage,  and  it  was  held  t 
raneoua  oral  agreement  between  the  part 
pay  the  taxes  that  might  be  assesaed  on 
nesB  secured  thereby,  and  which  was  offere 
ing  the  written  stipulation  for  interest  co 
gage,  was  inadmissible. 

28  Cal.  «46-64&.    FESSIS  v.  ISVinO. 

Action  to  0"iet  Title.— Under  Practice 
time  of  bringing  suit  wae  essential,  p.  647 

Cited  as  authority,  construing  similar 
Pac.  Ry.  Co.  v.  Gannon,  46  Fed.  229;  and  S 
49  Fed.  Rep.  538.  Referred  to,  bearing  on 
in  Wagner  v.  Law,  3  Wash,  St.  Sll ;  S.  C. 
In  re  Estea,  8  Sawy.  464;  S.  C.  3  Fed.  I 
Sawy.  3S3,  Fed.  Cas.  No.  IISB. 

Specific  Perfoimance. — Land  purported 
so  described  that  it  may  be  identified,  othe. 
not  be  decreed,  p.  647. 

Cited  as  authority  in  Mariner  v.  Deoni: 
Dec.  666,  note. 

Power  of  Attorney.— Death  of  principal 
power  of  attorney  to  convey  land,  p.  648. 

Cited  to  ruling  stated,  in  10  Am.  Dec.  4 

General  Citation. — Fe^fuson  t.  Blaekw 

28  Cal.  649-662,    GLIDDEH  t.  PACKARD. 
AppeaL — On  appeal  from  order  made  at 
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copy  of  the  order,  and  copies  of  all  tlM  papers 

D  the  order  was  made,  p.  050. 

Collier,  2  Mont.  007. 

defendant  will  move  to  dissolve  an  attachment 

not  constitute  an  appearance  in  the  action,  p. 

>Iknap  T.  Charlton,  26  Oreg.  47. 

tred  by  the  clerk  by  default,  there  having  been 

)r  appearance,  ii  void,  p.  062. 

t  the  cleric  in  entering  defauita  exercises  no  ju- 

I  merely  in  a  ministerial  capacity,  in  Wilson  v. 

So,  to  same  effect,  in  Providence  Tool  Co.  v. 
C.  01  Am.  Dec.  000;  Reinbart  v.  Lugo,  80  Cal. 
Hep.  64;  and  Graydon  v.  Thomaa,  3  Oreg.  262. 
,  Pacbeco,  30  Cal.  634,  holding  that  a  judgment 

default  is  not  void  when  merely  erroneous,  as 
1  sum  greater  than  that  demanded  in  the  com- 

)WAT  V.  SEHPLE. 

e  of  court  upon  survey  of  is  res  adjudicata,  and 

1  the  rights  of  all  those  who  become  parties  to 

Wright,  32  Cal.  086,  887,  088;  Bemal  v.  Lynch, 
nith.  38  CaL  6],  Crocket,  J.,  diasenting,  pp.  63, 
IS  Cal.  408.  Ruling  approved  in  Bisseli  v.  Hen- 
684;  Boyle  v.  Hinds,  2  Sawy.  G30;  Southern 
5awr.  616;  8.  C.  22  Fed.  Rep.  406. 

LIT  V.  COLUSA  COONTY. 
pslature  may  fix  the  mode  of  condemnation  of 
s,  and  the  method  by  which  damages  shall  b« 
eedings  to  be  had  for  their  recovery,  p.  606. 
.  Alameda  County,  46  Cat.  23. 

T.  HcLAUOHLUr. 

tcate  judgment  by  default  will  b«  denied  where 
id  a  great  degree  of  laches,  and  fails  to  show 
I  defense,  p.  072, 

Burnham  v.  Hays,  68  Am.  Dec  SOS,  3S8,  note, 
>  collected.    So,  Blytb  v.  Swenson,  16  Utah,  303. 
de  V.  Li^n,  7  Mont.  383,  in  which  case  the  de- 
rious  defense. 
-91 
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Jariadiction. — Appe&rance  of  attorney  for  i 
process,  gives  the  court  jurisdiction  of  the  p 
ney  appears  without  authority,  p.  S72. 

Cited  in  UniverBity  v.  Laasiter,  83  N.  C.  43, 
ment  will  not  be  vacated  if  the  attorney  he  e 
in  damages.  Referred  to  in  75  Am.  Dec.  141 
with  the  earlier  California  decisions,  but  dti 
Cal.  368,  aa  maintaining  a  dilTerent  doctrine. 
ete.  Co.  79  Cal.  191. 

DemniTer. — Where  a  frivolous  demurrer  is 
to  file  an  answer,  the  court  may  enter  a  defai 
tiff  upon  overruling  demurrer,  p.  672. 

Approved  in  Barron  v.  Deleval,  SS  Cal.  S7. 


Pleadings. — Common- law  rule  that  pleadir 
strongly  against  the  pleader  where  the  langut 
apply  where  the  pleader  confesses  that  his  t 
asks  to  amend  it,  p,  6S4. 

Cited  in  Frost  v.  Witter,  132  Cal.  426,  oi 
amendable  to  set  out  facts  entitling  plaintiff  t 
original  cause  of  action  is  not  abandoned;  Mi 
192,  discussing  requisites  of  complaint  in  eject 
109,  note,  construction  of  pleadings. 

28  Cat.  703-713.    BULBS  OF  STTPHEME  C01 
Referred  to  in  In  re  Jeuup,  81  CaL  M9, 
hearings. 
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IMS.    DE  CASTRO  v.  CLAfiEB. 
linK  muat  be  ttUceii  most  itrongly  againat  the  pleader,  p.  16. 
i  in  TO  Am.  Dec  739,  note,  to  the  same  point;  dted  in  Naaon  t. 

lU  Cal.  366,  noted  under  Oreen  t.  Covillaud,  10  Cal.  317,  70  Am. 
■S. 

3nent — Writ   of    Bettitntion. — Liability'    upon    undertaking    on 
accrue*  upon  affirmance  of  judgment,  although  liability  may  con- 
mtil  appellant  delivers  poBBeeaion  of  premises,  pp.   16.19. 
1  in  Clark   v.  Smith,  66  CaL  646,  in  afBnuftnce;  Id.  649,  in  dk- 

ttl  CitaUoii— Gaoceart  t.  Henry,  98  Cal.  284. 

.  18-10.    HOPPBK  T.  JONES. 

age.— Absolute  deed  may  be  shown  by  parol  to  be  a  mortgage, 
clear  eaee  should  be  made  out,  p.  19. 

1,  Seats  V.  Dixon,  33  Cal.  332,  to  the  point  that  parol  evidence 
iwible  for  such  purpose;  Holmes  v.  Warren,  145  Cat.  463,  where 
*BB  controversy  as  to  whether  deed  absolute  under  which  plain- 
ims  title,  w«a  intended  aa  mortgage,  evidence  admissible  to  show 
9  for  purchase  money  and  contract  for  sale;  so,  also,  in  Gay  v. 
on,  33  Cal.  690;  Jackson  v.  Lodge,  38  Cal.  49;  and  in  Raynor 
■ns,  37  Cal.  454.  Approved  in  Ganceart  v.  Henry,  98  Cal.  284. 
o,  in  Winston  t.  Bumell,  44  Kan.  370,  S.  C.  21  Am.  St.  Rep.  291, 
ing  the  question  of  what  is  meant  by  "clear"  proof,  "satisfac- 
proof,  etc.;  Ewing  v.  Keith,  IS  Utah,  318,  holding  evidence  In- 
nt  to  prove  mortgage,  and  tliat  certain  testimony  was  properly 
iL    ated  In  60  Am.  De«.  I9fl,  note. 

.  19-47.    BOTD  T.  BLAHKUAIT.    67  Am.  Dec.  146. 
iniitiatoT   purchasing   at   his   own   sale   through   medium  of  an- 
is  chargeable  aa  trustee  for  heirs,  pp.  31,  32. 
1443 
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aUid  in  Gray  v.  Quicksilver  Min.  Co.,  6B  Fed.  JU 
effect.    &e«  noteB,  78  Am.  St.  Rep.  198,  and  12  Am. 
Same. — Such  purchase  ia  not  void,  but  voidable  . 
pp.  33,  41. 

Cited  in  San  Dkgo  v.  S.  D.  etc  R.  R.  Co.,  44  G 
that  a  trustee's  act  of  bargaining  in  relation  to  tr 
warrantable;  Guerrero  v.  Ballerino,  4S  Cal.  121,  in 
V.  Dunlap,  73  Cal.  159,  applfing  the  principle  to  a  pu 
Jones  V.  Hanna,  81  Cal.  51Q,  510,  520,  523,  in  dissei 
it  is  aaid,  after  discusHion  of  the  point,  that  the  p 
that  case  overrules  the  principal  case.  But  in  Bur 
CbL  341,  342,  343,  the  principal  case  1b  ledared  i 
overruled  or  modified,  and  that  the  Btateraent,  in  tb 
to  that  effect  is  erroneous,  and  said  case  is  eiplainec 
White  v.  belin,  26  Minn.  490;  Furth  v.  Wyatt,  17  I 
V.  White,  H  T«x.  86;  Afelms  v.  Fabst  Brewing  Co., 
E7  Am.  St.  Rep.  904;  and  Gnj  v.  Quicksilver  M.  Cc 
all  in  afOrmance.  Cited  in  9  Am.  Dec  246,  note;  12 
IS  Am.  Dec  616,  note,  and  90  Am.  Dec  210,  note,  t 
Oid«i  of  Sale  of  probate  oourt  wbicb  Iibb  aoquir 
not  be  aoll«terall7  attacked,  pp.  41-43. 
Cited  in  61  Am.  Dec  622,  note,  to  tbe  same  point 
Equity. — Ignorance  ia  not  a  ground  of  relief  un. 
whom  relief  is  Bought  is  relied  on  and  has  nuarepresi 
Cited  in  Royee  v.  Hampton,  16  Nev.  34,  approving 
also,  in  29  Am.  St.  Rep.  869,  note. 

Statute  of  Limitationa  applies  alike  to  actions  i 
pp.  34,  46. 

Cited  in  Duff  v  Duff,  71  Cal.  629,  630,  but  referre 
as  supporting  the  principle;  Castro  v.  Geil,  110  Ca 
Rep.  87,  in  substantial  affirmance;  Hale  t.  Coffin,  1 
right  to  enforce  stockholder's  statutory  liability  is  bi 
will  apply  same  limitation;  Humphrey  v.  Carpentei 
tbe  same  effect;  in  Case  of  Broderick's  Will,  21  V 
^joval;  also  in  12  Am.  Dec  369,  note. 

Statnte  of  Limitations. — Three  year  period  appli 
on  fraud,  p.  44. 

Distinguished  in  Murphy  v.  Crowley,  140  CaL  147 
period  applicable  in  action  based  on  fraud,  under  fa 
V.  Utah  Loan  etc  Co.,  Z3  Utah,  4SB,  applying  ruk 
bank  for  fraud  In  loaning  special  deposit  without  • 
Pleading— Fraud.— When  fraud  alleged  was  more 
before  salt  oompUut  mnat  aver  discovery  within  tl 
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110  Okl.  29fi;  S.  C.  62  Am.  St.  Rep.  85,  in  AfflrmT 
leer,  112  Cal.  446,  to  tlie  same  point;  Youi^  t. 
12,  with  approvaJ;  McMillan  v.  Cheenej,  30  Minn. 
I  is  Dotneoesaary  to  negative  exceptions,  but  thej 
;  Zteverink  t.  Kemper,  50  Ohio  St.  217,  to  the 
i^pal  case;  and  Dannemejer  t.  Coleman,  11  Fed. 
J.  S8,  in  affirmance.  Cited  to  ruling  stated,  in 
te;  and  1  Am.  St.  Rep.  788,  note, 
f  three  years  does  not  begin  until  discovery  of 
on  inquiry  a  person  of  ordinary  intelligence  and 

Den,  34  Cal.  26S;  Parker  v.  Euhn,  21  Neb.  423; 
Zieverinlc  t.  Kemper,  50  Ohio  St.  217;  Ranaome 
r ;  and  Uorgan  v.  Morgan,  10  Wash.  St.  106,  all 
loctrine.    (Sted  to  ruling  stated,  in  31  Am.  St. 

T.  SHUTDLEK. 

will  annul  and  remove  a  cloud  on  title,  even 
i  be  not  in  poBsession,  pp.  66,  57. 
rring,  28  Cal.  649,  in  afflrmanee;  Thompson  t. 
ith  approval;  Marshall  t.  Shafter,  32  Cal.  109, 
with  the  fact  that  a  certain  deed  in  a  prior  suit 
but  the  record  did  not  sDow  that  title  was  in- 
iscom,  34  Ca).  380,  S.  C.  04  Am.  Dec.  740,  affirm- 
T.  Raj,  43  Cal.  88,  following  the  doctrine;  Lame 
iS4,  wliere  the  jurisdiction  of  equity  to  arrest 
Jie  probate  court  was  afBrmed  as  an  application 
ihbishop  of  S.  F.  T.  Shipman,  69  Cal.  50],  as  not 
ing  there,  that  a  court  of  equity  would  not  en- 
as  a  cloud  on  title;  Judson  v.  Lyford,  84  Cal. 
declared  that  if  a  certain  deed  was  m  fact  made 
creditor  it  was  a  cloud  on  title  which  should  be 
k  Growers'  Bank  v.  Newton,  13  Colo.  260,  in 
I  Orove  V.  Jennings,  46  Kan.  360;  Huntington  t. 
T.  614;  and  In  re  Beadle,  6  Sawy.  363.  Cited  in 
ah.  St.  507,  610,  Sll;  5.  C.  28  Am.  St.  Rep.  02, 
udgment  creditor  who  is  the  execution  purchaser 
in  to  set  aside  a  fraudulent  conveyance,  and  to 
In  re  Estes,  3  Fed.  Bep.  138,  S.  C.  6  Sawy.  483, 
as  tbe  principal  case,  but  the  question  involved 
a  judgment  where  a  fraudulent  conveyance,  as 
and  Nortbem  P.  R.  Co.  v.  Cannon,  46  Fed.  Rep. 
e  was  approved  in  discussion,  but  in  that  case 
lief  against  an  invalid  patent  was  held  demur- 
stated,  in  60  Am.  Dec.  356,  note. 
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Equity  will  Intftrfere  wbere  it  doea  not  appear 
is  adequate  and  complete,  p.  OS. 

Cited  in  Hills  t.  Sherwood,  46  Cal.  302,  in  affir 
Ridenbaugh,  2  Idalio,  160,  in  dissenting  opinion  to 
point;  and  in  56  Am.  Dee.  366,  note,  to  the  ruling  sti 

Cloud  on  Title. — Right  of  action  bj  purdtaser  at 
not  depend  on  execution  returned  nulla  bona,  p  66. 

Cited  in  90  Am.  Dec.  289,  note,  to  the  same  point 
"creditors'  bills  and  proceedings  in  equity  in  ^d  of 
requisites  to  creditoie'  sutta." 

Same. — Purchaaer  at  sherifl*8  sale  who  files  a  b 
fraudulent  deed  of  the  judgment  debtor  need  not  a 
pp.  58-60. 

Cited  in  First  Ns.t.  Bank  t.  Maxwell,  123  Csl.  371 
72,  holding  intent  to  defraud  estftbliabed;  Banning 
Iowa,  645,  holding  finding  as  to  grantor's  insolvenc; 
such  action;  Bull  v.  Ford,  66  Oal.  178,  holding  that 
the  conveyance  was  made  "with  intent  to  binder,  d 
the  creditor  was  sufficient  in  the  absence  of  a  special 
V.  Lfford,  84  Cal.  508,  with  approval.  So,  also,  in  B 
300;  Ogden  State  Bank  r.  Barker,  12  UUb,  24,  holdi 
need  not  be  expresslj  alleged  where  the  fact  is  i 
whole  bill;  Wilson  v.  Spear,  68  Vt.  148,  holding  thi 
his  estate  is  immaterial  where  the  grantor  has  co 
creditors;  79  Am.  Dec.  218,  note;  and  00  Am.  Dec  : 
fullj  discussing  the  question  of  prerequisites  to  creij 

Limitation  of  Action  for  relief  on  the  ground  of  fr 
where  gravamen  is  a  cloud  on  title,  p.  60 

Cited  in  Chalmers  v.  Sheehy,  132  Cal,  462,  84  Ai 
point  that  statute  does  not  begin  to  run  against  ex 
right  to  set  aside  prior  trsJisfer  until  issuance  of  sh< 
Stewart  v.  Thompson,  32  Cal.  263,  in  afGrmance,  e*i 
ve;ance  is  asked  to  be  set  aside  because  made  to 
Goodenow  v.  Parker,  112  Cal.  145,  in  afflrmanoe  of  th< 
there  was  held,  however,  to  be  governed  by  section 
Civil  Procedurfe,  and  not  by  section  338,  subdivision 
Civil  Procedure;  Jackson  v.  Holbrook,  36  Minn.  504;  f 
691,  quoting  from  the  principal  c«se  on  this  point; 
Wash.  St.  513,  G17;  S.  C  28  Am.  St.  Rep.  70,  with  i 
gan  V.  Morgan,  10  Wash.  St.  107,  distinguishing  the 
holding  that  the  action  there  being  one  to  set  aside  a 
Ian  J  fraudulently  obtained,  was  within  the  three 
statute. 

Attorney  at   law  may   testify   to   client's   commv 
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irmAtloi)  foreign  to  nutter  uf  employment 
ijment,  pp.  01,  68,  70,  72. 
'0  Cftl.  678,  where  the  question  is  fullj  con- 
nications  are  coafidential;  State  ex  rel.  v. 
tie  certain  commiinicationB  were  admitted 
'.  SomerB,  108  Wis.  504,  504),  admitting  evi- 
^lem^nt  made  hj  him  under  client's  author- 
Utali,  326,  protection  given  to  privileged 
converBationa   with  an  attomej'   in  nego- 

WorkB  V.  San  Frandsco,  82  Cal.  321,  S.  C. 
ting  opinion,  to  the  point  that  it  is  notsuffi- 
sial  tenna,  but  the  facta  must  be  alleged; 
Dexter,  22  Wash.  240. 

NDEPENDENCS  CO. 

Judgment  bo  entered  will  not  be  disturbed 

abuse  of  discretion,  p.  74. 

9  Cal.  424,  to  the  aame  point  and  explain- 

rd  "discretion";   Chamberlain  t.  Co.  of  Del. 

ance.     So,  also,  in  Buell  v.  Emericb,  85  Cal. 

ah,  344,  and  SS  Am.  Dec.  304,  extended  note 

mt  bj  default  should  be  required  to  b«  paid 


,  20  CbL  427;  Leet  t.  Grants,  86  Cal.  289; 
il.  663;  and  Erpenbach  v.  Chicago  etc.  Ry. 
tffirmaiMe. 
T.  Indiana  Ckr  «ta.  Co.,  26  Ind.  App.  181. 

BKADFORD. 

'  act  ot  1862  for  improTement  of  streets  In 

tewH,  29  Cal.  124,  in  aSrmanee;  Chambera 
ipresBly  approving  the  ruling.  So,  al»o,  in 
Cal.  568;  Jennings  t.  Le  Breton,  60  Cal.  15, 
afflnned;  Sims  t.  Hines,  121  Ind.  637,  to 
re  has  power  to  declare  what  questions  shall 
dgments  as  to  street  aBsessments  or  to  de- 
10  appeal;  and  State  ex  rel.  t.  Dodge  Co., 
p.  823,  to  the  same  point  in  connection  with 
tutiooal  provision  for  a  delegation  of  power 

dent   of   streeta   is   agant   of   mty    for   con- 
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tracting  for  street  improTemeata  and  for  ftpprovin 
nork  for  the  atj,  p.  63. 

Cited  ia  Taylor  v.  Palmer,  31  Cal.  248,  to  a  lik« 
of  tbe  asBignability  of  a  contract  to  do  street  work 
32  Cftl.  210,  to  the  same  point;  and  ChanM  t.  C 
Oreg.  293,  to  the  same  effect. 

Street  Work, — Acceptance  bj  superintendent  is 
work  wiuj  done  according  to  contract  and  in  accori 
nance,  pp.  83,  ST. 

Cited  in  Cochran  t.  Collins,  29  Cal.  130,  in  affir 
Satterlee,  40  CaL.  620,  to  the  same  point;  Chance 
26  Oreg.  293,  to  the  point  that  such  acceptance  is 
V.  Galveston  etc.  Co.,  20  Tex.  Civ.  App.  429,  but  li 
case  of  total  failure  to  perform  work  specified. 

Street  Assessment  is  «  Tax,  p.  84. 

Cited  in  Beaudrj  t.  Valdez,  32  Cal.  27B,  in  affinni 
T.  St«arns,  51  Cal.  501,  to  the  point  that  a  licenee 
ployed  in  section  838  of  the  Code  of  Civil  Proc© 
article  6,  of  the  constitution,  but  not  a  tsJt  under  i 
of  the  constitution;  and  in  State  v.  French,  17  Mi 
point  as  the  last  citation  and  quoting  therefrom. 

Suns.— Lot  owner  is  liable  on  this  principle  am 
of  a  contccct  with  the  street  contractor,  pp.  81-81 

ated  in  Hendrick  t.  Crowley,  31  Cal.  474,  in  i 
Reese,  32  CaL  436,  quoting  at  length  from  ttie  pri 
provsl;  Meuser  t.  Risdon,  36  Cal.  244,  in  affirms 
repeatedly  so  held.  So,  also,  in  Himmelmann  v.  S\ 
Chamhers  v.  Satterlee,  40  Cal.  626;  Heft  t.  Payne, 
Santa  Cniz  R.  P.  Co.  v.  Bowie,  104  Cal.  888.  the  do 

Assessments. — Acta  of  supervisors  on  appeal,  al 
nature,  are  duties  of  a  mixed  character  always  im] 
and  legislative  officers  of  a  local  government,  p.  86 

Cited  in  Sullivan  v.  Gage,  145  Cal.  707,  refusing  i 
state  board  of  examiners  to  audit  claim  for  feee 
oeiver  of  corporation  erroneoualy  allowed  by  court 
dissolve  corporation  where  board  had  rejected  claim 
34  OaL  641,  but  only  generally  in  discussion  of  th 
mining  whetlier  certain  powers  and  duties  beton; 
executive,  or  judicial  departmente;  Belaer  y.  Ho 
460,  where  it  is  declared  that  "under  the  dedsioi 
action  of  the  city  council  in  the  matter  of  appeal  ' 

Assessments. — Remedy  for  wrong  decision  of  s 
in  accepting  work  ia  by  appeal  to  supervisors,  pp. 

Cited  in  Cochran  v.  Collins,  29  Cal.   131;   and  1 
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e;  B«audi7  v.  Valdei,  32  Cal,  278,  holding 
9  demand  for  tbe  amount  of  tui  assessment 
ppea);  Smith  v.  Cofreu,  34  Cal.  310,  320.  in 
litchcock,  36  Cal.  626,  holding  that  if  the 
the  defect  is  not  cured  by  failure  to  appeal 
ist  remedy  when  the  time  came  for  appeal; 
76,  in  affirmance:  Chambers  v.  Satterlee, 
.  Himmelmann  t.  Hoadley,  44  Cal.  279,  with 
Ireton,  BO  Cal.  11,  to  the  point  that  appeal 
ns  are  waived;  Fanning  v.  I^viston,  93  Cal. 
Payne,  97  Cal.  110,  to  the  same  effect;  and 
BS  U.  S.  239,  holding  that  for  mere  irregular 
remedy  is  exclusive,  but  when  the  statute 
uestions,  a  determination  of  such  questions 
1  does  not  preclude  parties  aggrieved  from 
es.    Cited  in  63  Am.  Dec  216,  note,  bearing 

is  entitled  to  lien  on  lot  and  to  personal 
lot  to  amount  of  aseeflsment  for  work  done 
pp.  88.  89. 

«ws,  29  Cal.  123,  with  approval;  Taylor  v. 
adding,  but  whether  the  statute  was  in  that 

not  considered,  and  the  dting  case  holds 

held  liable  beyond  the  value  of  his  laud; 

S3  Mo.  63,  to  the  same  point,  quoting  at 
n;  Hammett  v.  Philadelphia,  66  Pa.  St.  18fl, 
.1  judgment.  See  Schwlesan  v.  Mahon,  110 
Ins,  110  Cal.  506;  Liths  t.  Cooper,  107  Cal. 
J  Cal.  174  i  Wllcoion  ».  City  of  San  Luis 
uelmaim  v.  Strioer,  88  OaL  176;  and  OonHl 


OF  OBX. 

husband  ot  wife  v«sts  In  survivor,  pp.  103, 

I,  30  Cal.  113,  to  the  earns  effect.     Bo,  also, 
437;  and  Durland  t.  Seller,  27  Neb.  37. 
part  by  probate  eourt,  oeues  to  become  a 
.  103,  104. 

e  of  Wixon,  36  Cal.  324,  to  the  same  point. 
Ueh  V.  Tubbs,  41  CaL  36;  Estate  of  Bums, 
«n,  63  OaL  38;  and  In  re  Ackerman,  80  CaL 
,  117. 

snrvivors  take  subject  to  all  valid  liena 
id,  but  free  from  all  other  elainis,  p.  104. 
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Cit«d  in  Brown  r.  Orr,  2Q  Cal.  122,  in  connection  with  tin-  right 
have  a.  mortgage  foreclosed;  Scbadt  v.  Heppe,  45  Ca.1.  437,  in  ftffirmaii; 
and  in  Durland  v.  Seiler,  27  Neb.  37,  to  the  aame  effect. 

Mortgage. — District  court  has  jurisdiction  to  enforce  mortgage  IJ 
oa  homestead,  p.  104. 

Cited  in  Rich  t.  Tubba,  41  OaL  36,  but  only  generally  to  thii  poii 
Verdier  t.  Bigne,  16  Oreg.  210,  to  the  lome  effect;  twd  dt«d  to  mli 
stated  in  81  Am.  Dec.  140,  note. 

29  CaL  104-111.    SEALS  t.  FOKD. 

Mexican  Grant. — Conflnned  eurvey  of  oonfinned  grant  haa  effect  ■ 
validity  of  patent,  pp.  106,  107. 

Cit«d  and  affirnied  in  O'Connell  v.  Dougherty,  3S  Oal.  462;  Merrill 
Chapman,  34  Cal.  253;  Morrill  t.  Chapman,  35  Cal.  S8,  both  thcM  h 
citations  also  holding  that  such  survey  takes  effect  by  relation  to  I 
date  of  filing  tlie  petition  and  will  prevul  oTer  a  subsequent  patei 
Bema]  v.  Lynch,  36  Cal.  14S,  holding  the  same  as  the  prindpal  cai 
Yates  T.  Smith,  38  Cal.  65,  in  dissenting  opinion,  to  tl>e  same  poii 
Miller  t.  Dale,  44  Cal.  67S,  where  the  language  of  the  court  impi 
a  doubt  as  to  the  rule;  Younger  r.  Pagies,  60  Gal.  624,  in  dissenti 
opinion,  to  the  same  effect  as  the  principal  case,  but  in  the  citing  a 
there  was  no  final  conBrmation;  Phelan  v.  Poyoreno,  74  Cal.  45^,  t 
only  generally  to  the  point  that  the  holders  of  perfect  grants  coi 
present  for  confirmation  but  were  not  bound  to  do  so;  and  Le  Roy 
Carroll,  3  Sawy.  68,  in  affirmaooe. 

Jurisdiction. — Causes  transferred  under  amended  oonstitution  t»  a 
courts  oould  be  taken  up  at  that  stage  of  proaeediug  reached  at  ti 
of  transfer,  pp.  100,  110. 

ated  in  Smith  v.  Tosi&i,  1  S.  Dak.  637,  quoting  with  kpproral  ■ 
holding  to  the  same  eSeot. 

2S  Cal.  112-110.    SAIT  FKAITCISCO  AUD  S.  J.  K.  S.  CO.  r.  MAHOHl 

Appeal  lies  in  proceedings  to  oondemn  lajids  to  the  use  of  a  ooipo 
Hon,  p.  115. 

Cited  in  Appeal  of  Houghton,  42  Cal.  68,  as  supporting  the  point  tl 
the  supreme  court  entertains  jurisdiction  of  special  cases  both  wbi 
the  statute  provides  for  appeal  and  where  it  does  not. 

Eminent  Domain.— Owner  is  entitled  to  oompensation  when  land 
"taken,"  pp.  116-116. 

Cited  in  note,  73  Am.  Dec  G84,  aa  citing  on  this  point  Benslay 
Mountain  Lake  W.  Co.,  13  Cal.  306;  S.  a  73  Am.  Dee.  675. 

Eminent  Domain. — Commissioners  should  aseertatn  value  of  land,  a 
have  no  power  to  make  apportionment  nor  determine  title,  p.  US. 
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>  etc.  Co.  T.  Neale,  78  Cal.  7S,  m  io  deciding,  but 
that  the  court  or  Jury  determtned  the  compenaa- 
it  the  qucfltion  of  value  ts  still  distinct  from  that 

Foi  T.  W.  P.  R.  R.  Co.,  31  Cal.  546,  as  relied  on 
wnrt  said  "the  point  here  made  was  not  made  in 
]t  conaidered." 


Voman  executed  Jointly  with  her  husband  Is  the 
bhere  can  be  no  pereonal  judgment  thereon  af^inat 

^onlieim.  38  Cal.  233;  S.  C.  M  .\m.  Dec.  364,  where 
irmed  in  a  case  where  a  mHiried  woman  borrowed 
7.  Prnther,  31  Ind.  103;  S.  C.  99  Am.  Dec.  598,  to 
liolrtinff  that  a  married  woman's  Bepnrnte  property 
n  her  contract  unless  her  intent  tn  ileal  with  and 
early  appearB;  and  Vantilbiirg  v.  Black,  3  Mont, 
idcment  on  a  married  woman's  note  was  erroneona 
onsldering  the  defense  of  coverture.    Cited  in  85 

breclosed  against  estate  of  deceased,  p.  I2S. 
«c.  146,  note,  to  the  same  point. 
-Davanay  t.  EggenhofT,  43  Cal.  397,  holding  that 
ilaint  on  a  note  sets  out  a  copy  and  avers  that  it 
general  denial  only  puts  in  issue  the  fact  of  pay- 
kin  Frandseo,  44  Cal.  300,  holding  that  under  a 
nt  may  be  proved;  and  Maudlin  v.  Ball,  6  Hont. 
it  a  general  denial  and  purporting  to  quote  frMn 
jt  this  is  error,  as  the  quotation  is  in  fact  from 
T,  43  Cal.  397. 

ISH  T.  BUTTHEWS. 

ptance   of   street   superintendent   Is   conclusive   as 

of  evldenee  that  work  was  not  done  according  to 

iferenee  to  Emory  v.  Bradford,  29  Cal.  75. 

.  Collina,  29  Cal.  131,  in  affirmance. 

2   for   improvements   of   streets   in   San   Frandseo 

23. 

V.  Satterlee,  40  Cal.  614,  with  approval.     So,  also, 

man,  64  Oil.  568,  and  in  State  ex  rel.  v.  Dodge  Co., 

Am.  Hep.  823. 

is   entitled   to   personal   Judgment   against   owner 
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to  amount  of  aaieMment  for  work  done  on  atre 

p.  124. 
Cited  in  Hunmett  v.  Philadelphia,  65  Pa.  St  186 
CroM-ref«rence.— EnMry  v.  Bradford,  29  CoL  7e-( 

29  Oftl.  124-128.     HASSIS  t.  HcGEEGOR. 

Coipoiation.— CerUflcate  must  show  eubatantial  o 
ntorj  oonditiona  before  oorporation  can  be  consider 
128. 

Cited  in  Pacific  Bank  v.  De  Ko,  37  Cal.  542,  anc 
tinguistied  in  that  the  sta.tute  there  was  not  in  the 
statute  prohibiting  an  inquirj  into  the  right  of 
tion  to  exercise  corporate  powers  j  McCallion  v.  Hib< 
70  Cal.  166,  nhere  the  certiScate  was  held  not  pre 
in  esse;  Fresno  etc.  Co.  v.  Warner,  72  Cal.  384,  but  3 
that  oaae  holding  that  one  who  haa  contracted  nil 
poration  as  such  is  estopped  in  an  action  on  the  oo: 
ita  existeikee;  dissenting  opinion  in  People  v.  Rec 
Cal.  629,  on  point  that  state  ia  not  estopped  fron 
existence;  Los  Angeles  etc  Co.  t.  Spires,  12S  CaL 
lian  V.  Hibernia  etc  Soc,  TO  Cal.  168;  Bates  t. 
Colo.  1S7,  in  affirmancei  Bigelow  v.  Gregory,  73  II 
effect;  Kaiser  v.  Lawrence  Sav.  Bank,  56  Iowa,  110 
87,  but  only  generally  as  to  eomplianoe  with  stati 
Paxton  Cattle  Co.  v.  First  Nat.  Bank,  21  Neb.  637; 
653,  In  affirmanoe;  Capps  v.  Hastings  Prospecting 
S.  C.  42  Am.  St.  Bep.  680,  to  the  same  effect,  hoi 
to  flle  articles  of  incorporation  gives  the  corpcratioi 
de  jure;  73  Am.  Dec.  661,  note;  33  Am.  St.  Rep. 
note,  to  tlie  same   ptrint,  also  as   to   collateral  atfa 

Corporations. — Operations  may  be  carried  on  in  i 
principal  plaoe  of  buaineas  be  in  another,  p.  128. 

Cited  in  Credrton  y.  Consumers  L.  Co.,  06  CaL 
the  principal  case  in  connection  with  parol  evidenc 
oounty  an  alleged  insolvent  corporation  bad  its  pla4 

Action  to  Becover  Seal  Batate  brought  on  prior  ] 
tiff,  defendant  who  is  a  mere  trespasser,  cannot  ; 
true  title  in  a  third  perstm,  p.  120. 

Oit«d  in  70  Am.  Dee.  020,  note,  as  dting  Bird  t 
and  70  Am.  Dec.  617,  note,  to  this  point. 

29  Cat.  129-131.     COCHBAH  t.  COLLIITS. 

Street  Work. — Besotution  of  Intention  need  not  b 
of  San  Francisco  under  Act  of  1862,  p.  ISl. 
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mw,  31  CsL  244,  and  Heudrick  v.  Crowlej,  31 

MeHmeiits. — Demand  of  contractor  b  aAeiga- 

Imtt,  31  Cal.  248,  and  Ertekeoo  t.  BrookingB 
in  approToL 

T.  ITEVILLE.    S.  G.  36  Col.  4SS,  460,  95  Am. 

[Htitntion. — Sheriff  should  Temove  all  persona 
1  pending  Buit  unleaa  entering  by  title  adverae 
37. 

»,  34  CaL  4t>0,  fn  affirmance;  Scheerer  v.  Good- 
ising  burden  of  proof  of  persona  in  possesaion 
era  v.  Parish,  36  Cal.  129,  irbere  It  was  held 
be  disposaeased  who  were  not  parties  to  the 
enter  into  poesession  under  the  partiea  to  aaid 
38  Cal.  460,  S.  C.  95  Am.  Dec  203,  to  the  same 
le;  Ford  T.  Doyle,  37  Cal,  348,  holding  that  the 
it«d  against  strangers  to  the  reccH'd;  Hueratal 
ith  approval,  and  so  holding;  Stat«  ex  rel.  t. 

445,  in  affirmance;  3»  Am.  Dec  311,  312,  sz- 
d  to  in  95  Am.  Dee.  204,  noU. 

does  not  apply  to  ejectment  but  only  to  ac- 
upon  title,  p.  136. 

Ihepard,  71  Cal.  476,  noting  the  change  in  1872; 
y,  18  Colo.  303,  to  the  same  point  as  the  prin- 
hat  tbe  notice  of  lis  pendens  is  not  neoeseary 
lechanics'  lieu ;  and  56  Am,  St.  Bep.  866,  note. 

;  T.  BEHAUD. 

ind  ore  liable  on  voluntary  dismissal  by  appel- 
n  of  Teapondeot,  p.  136. 

Oaruthers;  100  Cal.  103,  in  affirmance,  as  to  lia- 
7  consent;  8tat«  v.  Biescman,  12  Mont.  16,  to 
in  disaenting  opinion;  Howell  y.  Alma  M.  Co., 
Am.  St.  Bep.  699,  holding  that  sureties  are  not 
itution  of  other  parties  plaintiff  nor  by  a  con- 
sent nor  by  a  rendition  of  judgment  upon  atip- 
,  Rep.  708,  extended  note,  fully  considering  tbe 
in  thii  connection. 

i  T.  LEIMBACE. 

61  findings  by  tbe  court  should  contain  all  tbe 

itute  a  basis  for  the  judgment,  p.  140. 


29  CftL  142-100  Kotea  on  (kUfoniia  Beports.  la 

Cited  in  Kalu  t.  Centnl  «te.  Co.,  2  Utah,  382,  m  ntboritf  to  tit 
sfune  point. 

If  Fmdiu{«  by  tlw  Court  are  def«otive  as  not  eontaintng  all  dmm 
eary  facta  application  ahould  be  made  below  to  amend  tbe  aame  o 
the  judgment  will  not  be  reversed  on  appeal,  pp.  140-142. 

Cit«d  in  State  v.  Maoliattan  S.  M.  Co.,  4  Ner.  337,  in  affinni>it<!( 
So,  alBo,  in  Warren  y.  Quill,  9  Nov.  264,  under  a  similar  statute  m  tlii 

of  isai. 

Fixdinga. — Presumption  a  that  facts  not  found  were  proved  unlet 
court  below  on  application  has  not  supplied  the  defect,  pp.  141-142, 

Cited  in  Lucaa  v.  City  of  San  FrauciBco,  28  Cal.  697,  in  affirmsnoe 
James  v.  WilliamH,  31  Cal.  213,  to  the  point  that  the  court  is  presume 
to  have  found  the  facts  necessary  to  sustain  the  judgment;  Bemal  1 
Gleim,  33  CaL  676,  with  approval;  and  Poppe  v.  Atheam,  42  C*L  611 
aa  having  been  repeatedly  so  held. 

29  Cal.  142-147.    HUNSAEER  v.  STURGIS. 

Pledgor,  if  debt  is  paid,  is  entitled  to  income,  profits,  and  snrph 
realized,  p.  145. 

Cited  in  Smelting  Co.  v.  Heed,  23  Colo.  S84,  in  affirmance;  and  49  An 
Dec  736,  extended  note. 

If  Pledgee  Who  is  Agent  to  sell  becomes  agent  of  purchaser,  it  if 
breach  of  trust,  and  he  is  bound  to  account  to  pledgor  for  amonnt  R 
ceived  including  persona]  compensation,  pp.  145-147. 

Cited  in  Blood  v.  Ia  Serena  L.  and  W.  Co.,  U3  Cal.  236,  in  diuenl 
ing  opinion,  alarming  the  principle  as  applied  to  a  broker. 

29  Cal.  147-150.  COHHISSIOHERS  S.  J.  v.  YOUNGER.  87  Am.  De< 
164;  S.  C.  29  Cal.  172. 

Attorney  at  Law. — Right  of  attorney  of  record  to  manage  and  con 
trol  cause  cannot  be  questioned  by  opposite  party,  p.   149. 

Cited  in  Willeon  r.  Cleaveland,  30 -Cal.  200,  holding  that  the  coui 
will  not  strilce  out  answer  signed  by  attorney  of  record,  and  nil]  no 
inquire  whether  It  was  put  there  by  himself  or  his  associate;  Clsrl 
V.  Willett,  36  Cal.  638,  explained  and  distinguished,  the  question  thcr 
being  the  power  of  the  court  to  inquire  as  to  the  retainer  of  an  attoi 
ney  upon  a  suggestion  of  abuse  of  office;  Mott  v.  Foster,  45  CsL  7! 
in  affirnuinoe;  Merritt  v.  Campbell,  47  Cal.  646,  holding  that  a  ntraii 
must  be  made  by  the  attorney  of  record  and  not  by  plaintiff;  Jone 
V.  Spears,  G6  Cal.  166,  holding  that  the  principal  case  is  not  in  conflio 
with  the  right  of  the  piaintilT  to  order  issuance  of  execution;  West 
bay  T.  Gray,  116  Cal.  866,  to  the  point  that  authority  as  to  a  i«tTUUi 
is  conferred  upon  the  attorney  of  record;   Wylie  r.  Sierra  Gold  Co. 
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lation  of  part;  dUregarded  bjr  court;  I«7y  t.  Brown, 
Srmance;   30  Am.  Sep.  359,  note,  as  to  tbe  right  of 
;e  and  control  a  case;  and  20  Am.  St.  Rep.  730,  note, 
«tion  attorney's  power  to  appear. 
ho  appears  b;  attorney  caniurt  aasume  control  of 

'.  Crane,  121  Oal.  100,  as  to  answer  signed  by  client; 
7.  Montgomery,  124  Cal.  146;  and  To?  v.  Haskell, 
m.  St.  Rep.  71,  as  to  personal  stipulations  for  jiidg- 
Loewenthal,  129  Cal.  200,  holding  client  bound,  when 
Ley's  stipulation  at   trial;    Palmer  v.   Miller,   19   Ind. 

client  bound  by  attorney's  employment  of  reporter 
1  r.  Thorp,  71  Fed.  Rep.  929,  quoting  at  length  with 
^m.  St.  Rep.  262,  extended  note. 

innot  dismiss  aotion  If  attorney  of  record  does  not 
J. 

'oster,  4S  CaL  72,  applying  the  rule  to  a  stipulation 
it  granting  time  to  file  a  statement  even  though  the 
xirarily  absent  from  the  county;  Theilman  v.  Supe- 
.  826,  but  distinguisbed  in  that  the  objection  there 
lid  not  object  to  dismissal  "on  behalf  of"  their  clients 
int  of  their  fee;  and  in  Pence  t.  Sweeney,  2  Idaho, 
ngth   from   the   principal   case    (p.   ISO),  but  holding 

etc   of   clients   without   attorney's   knowledge   bind 

a.— Marriner  v.  Dennison,  78  Cal.  211;  B3  Am.  Deo. 
ght  of  party  to  change  his  attorneys,  citing  note  to 
Lm.  Dec.  166;  so,  also,  43  Am.  St.  Rep.  162,  note. 

ffiADWOHL  T.  HARRIS. 

lie  in  his  own  name  and  recorer  whole  debt  though 

ily  «  portion  of  demand,  p.  154. 

Doggett,  142  Cal.  145,  sustaining  action  by  assignee 
ig  T.  Riordan,  99  Cal.  323,  holding  that  an  assignee 
collection  can  sue  in  his  own  name;  and  Board  of 
Fomeson,  S6  Ind.  164,  but  only  generally  in  discussing 
lignee  to  sue;  also  in  34  Am.  Dec.  723,  extended  note. 
ssignor  tnay  intervene  to  protect  interest  retained  by 
tim  or  he  is  bound  by  the  judgment,  p.  1S4. 
y  V.  Nichols,  131  Ind.  218,  in  connection  with  the 
to  intervene  on  appeal  concerning  litigation  as  to 
also  in  16  Am.  Dec.  182,  extended  note,  and  73  Am. 
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29  Cal.  166-160.    BLANC  t.  KLUMPKB. 

Pleading. — DemurrM'  to  oomplaint  for  ambiguitj  oi 
specially  pewit  out  tlie  Batoe,  p.  167. 

Cited  m  Yolo  Co.  v.  Cit^  of  Sacramento,  36  Ca! 
Albert,  6S  Oal.  279;  and  Kirsch  v.  Derby,  96  Cal.  60 
so  in  Palmer  v.  UUh  and  N.  Ry.  Co.,  2  Idaho,  293, 
Sharpleigh  etc.  Co.  t.  Knippenberg,  133  CaL  3U,  ll 
sufficient  and  improperly  Burtained. 

Nuisance. — Private  action  lies  to  abate  a  public 
special  damage  where  free  use  of  private  property 
injury  only  affects  plaintiff  in  common  with  public 
private  action,  p.  169. 

ated  in  Yolo  Co.  v.  City  of  Sacramento,  36  CaL 
So,  also  in  Grigsby  v.  Qear  Lake  Water  Co.,  40 
Shirley  v.  Bishop,  67  Cal.  546,  to  the  same  point;  ! 
V.  Brooks,  74  Cal.  46S,  467,  but  declared  not  in  poin 
different  although  the  principle  was  approved;  Gi 
S9  Cal.  29,  in  affirmance.  So,  also,  in  Hargo  v.  Ho 
Cited  in  Fisher  v.  Zumwalt,  128  Cal.  496,  holding  p 
tainabtc  for  abatement  of  noxious  gases ;  San  Fr 
T.  Petroleum  Co.,  144  CaL  138,  13S,  sustaining  acti 
prietoT  whose  right  of  access  has  been  obstructed; 
gon  etc.  Railroad,  26  Utah,  4B1,  upholding  right  of 
cially  damaged  to  enjoin  laying  of  railroad  track 
sidewalk  without  lawful  authority;  Redway  v.  Mc 
to  the  point  that  the  code  has  not  changed  said  ruli 
Ry.,  20  Nev.  435,  in  affirmance;  Williams  v.  Tripp, 
Shepard  v.  Bamett,  52  Tex.  641,  both  to  the  same  ] 
and  in  the  latter  case  it  was  also  held  that  the 
sufficiently  alleged.    Cit«d  in  31  Am.  Dec.  132,  134, 

Hniaance. — The  question  whether  certain  obstrue 
nuisance  or  not  is  one  of  fact,  p.  15S. 

Cited  in  Requena  v.  City  of  Los  Angelas,  45  CaL  56 
67  Cal.  540;  and  in  People  v.  Park  eU.  R.  R.  Co., 
affirmance. 

General  Citation.— Oourtwright  t.  Bear  R.  W.  ai 
6SS,  upon  the  general  point  of  jurisdiction  of  oourt* 

29  Cat.  160-166.    CARPEHTIEB  t.  GAKBIIfES.    S 
New  TiiaL — Remission  of  damages  may  be  lequ: 

the  submission  to  a  new  trial,  p.  JB3. 
Cited,  Prince  v.  Lynch,  3B  Cal.  531;  S.  C.  99  Am. 

ftncej  Davis  v.  Southern  Pae.  Co.,  08  CaL  IT,  with 
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Ner.  121.    Cited  in  Fox  t.  Hale  etc  Co^ 

Coita  T.  Mining  Co.,  17  Cal.  613. 

:ei. — Denial  of  ootenant  in  exclusive  ocou- 

p.  lea. 

,  41  Oal.  eiO,  *a  being  conclusive  proof  of 

67  CaL  IS3,  aa  ao  deciding,  but  under  the 

t  tlMt  there  wu  not  a  auffident  finding  of 

lenta  cannot  in  an  action  to  recoTec  lands 

less  defendant  B-akB  it  in  answer,  p.  163. 

(tended  note,  to  the  same  point. 

IS  to  damagSE,  in  action  to  recover  landa, 

he  evidence,  pp.  163,  164. 

ney,  32  Cal.  235,  in  affirmance  of  the  prin- 

>  Cal.  369,  holding  that  a  new  trial  would 

trere  contiurf   to  »  stipulated   fact;   and 

7,  but  onlf  aa  ttearing  upon  the  queation 

eliange  oonclueiona  of  law. 

BHGLISH. 

ief  cannot  properly  exceed  prayer  of  oom- 
— !-g  amount  may  be  modified  on 


30  CaL  636,  in  affirmance  aa  to  modifica- 
rott  V.  Dew,  34  Oal.  81,  with  approval; 
220,  to  the  point  tliat  oounael  fees  cannot 
kwe  mortgage,  if  they  are  not  prayed  for; 
trd,  6  Colo.  488,  in  affirmance  ae  to  relief 
ilaint.    Also  in  87  Am.  Dec  128,  note. 

>TTER. 

r  does  not  lie  in  favor  of  vendee  of  land* 
lea  to  »ttom,  pp.  170,  171. 
63  CaL  60,  noting  that  such  was  the  rule 
atute,  but  holding  aiao  that  such  action 
I  executor  under  section  1601  of  the  Code 
terfield  v.  Staues,  24  Wis.  404,  in  a  gen- 
m-law  rule,  but  held  inapplicable, 
y  title  of  vendee  of  landlord,  pp.  170,  171. 
igraff,  33  Cal.  246,  as  an  illnetration  of 
ulei  Felton  v.  HllUrd,  81  Gal.  642,  to  the 
sue  in  imlawful  detainer  suite;  State  v. 
tiority,  but  held  not  applicable  as  against 
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tlie  code  proviiion  of  that  Bt«te;  and  Winterfield 
404,  in  a  general  discuBsicw  U  to  title  and  the  right  t 
but  held  inapplicable. 


Equity  aids  the  vigilant  and  not  the  idle  who  w 
will  not  take  care  of  themselvee,  p.  178. 

Cited  in  Maatick  t.  Thorp,  29  Cal.  44Q,  to  the  (aii 
to  laches. 

Contract  will  not  be  rescinded  f«-  miirepresental 
of  truth  wbere  parties  deal  at  arm's  length  witboii 
and  have  equal  means  of  knowledge,  pp.  178,  179. 

Cited  in  Perkins  v.  Center,  35  Cal.  726,  in  affirmai 
seeking  relief  having  had  sufficient  notice  to  put  her 
r.  Senter,  TO  CaL  623,  but  there  in  an  action  to  i 
divorce,  relief  was  gnuited  on  the  ground  of  misre 
ducing  assent  to  the  decree;  Kellj  v.  Central  P.  R.  ] 
S.  C.  B  Am.  St.  Rep.  476,  but  distinguished  aa  being 
»  contract  «nd  not  for  specific  performance;  and  Ms 
78  Cal.  211,  where  the  court  sa;s  to  the  point  "that 
alleged  to  have  been  made  were  not  as  to  existinj 
matters  as  were  material  or  that  the  plaintifl^  had  i 
and  the  rule  was  approved. 

Vendee  of  Land  lb  aot  entitled  to  relief  in  squit; 
by  metes  and  bounds  stating  the  number  of  acres,  t 
take  as  to  the  latter,  and  it  appear*  that  quantit; 
dpal  condition  of  the  contract,  pp.  178,  179. 

Cited  in  Britt  v.  Marks,  20  Oreg.  229,  to  the  san 
Am.  Dec  390,  ncrt«.  Distinguished  in  Quarg  v.  S( 
holding  leecisaion  justified  under  facts  stated. 

29  Cal.  180-189.    WALLACE  t.  HAYOB  OF  8AH  J( 
Municipal  Corporations.— Common  council  of  San 

*  debt  without  present  provision  of  funds  to  meet  it 
Cited  in  McBean  v.  Fresno,  U2  Cal.  168,  S.  C.  63 

substantially   affirming   the   principle;    CHy   of   IndL 

144  Ind.  ISO,  with  approval;  Ulster  v.  City  of  Kanaai 

where  the  court  said  that  as  the  corporation  "has  pi 
'    tbe  full  amount  appropriated  she  is  not  liable  for  an; 

of  that  amount";  Read  v.  Atlantic  City,  49  N.  3.  L. 

McAleer  v.  Angell,   19  R.   I.  694,  holding  that  oontr 

proviaiona  are  void. 
Ultra  Tiiei. — A^  of  municipal  corporation  or  of  it 
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od  those  oontraoting  with  such  corp(»«tioD 
of  auch  powers,  pp.  1S6,  188. 
m  Pae.  R.  E.  Co.,  3»  Cal.  197,  198,  2C1,  S.  C. 
)Dnectioii  with  the  powcn  of  a  railroad  oor- 
enti  Ex  parte  Frank,  52  0*1.  608,  S.  0.  28 
e  principle  as  to  acts  of  a  cit;  in  ezceas  of 
d  Society  v.  Reta,  71  Cal.  633;  Sutro  t.  Pet- 
.  St.  Rep.  445,  to  the  point  that  the  isBuance 
irtue  of  express  authority  of  the  legislature; 
>,  holding  that  purchasers  of  municipal  bonds 
irporation's  powers  and  also  ot  its  ofRcers; 
»1  Ry.  Co.,  109  Cal.  321,  holding  that  a  city 
rith  a  railroad  company  regulating  rates  of 
[rant  from  legislature;  and  McAleer  t.  An- 
lint  of  strict  construction  of  powers. 

OH  T.  LYKCB. 

ainiatrator  of  land  sold  by   decedent  in  his 

M  a  cloud  on  title,  even  though  complainant 

W-192. 

•S  Cal.  176,  applying  the  principle  to  an  exe- 

r,   bowerer,   was   in   posBession;    LehmaD   T. 

holding  as  to  possession  but  not  followed; 

369,  to  the  point  as  to  possession  and  ap- 
ington  T.  C.  P.  R.  R.  Co.,  2  Sawy.  614,  and 
Qt  in  In  re  Beadle,  5  Sawy.  3S3. 

may  deny  on  information  and  belief  the 
deed  of  intesttLte  averred  in  complaint,  pp. 

ik,  60  Cal.  322,  to  the  point  that  a  denial 
kTermenti  alto  in  70  Am.  Dec  631,  extended 


WKLL  ▼.  GUFFIHG. 

n  order  directing   statement  OB  motion   for 

193. 

ppen,  31  Cal.  367,  holding  that  an  order  re- 

nent  on  motion  for  a  new  trial  is  not  appeal- 

32  Cal.  76,  in   affirmance,   the   orders   being 

o,  also,  in  Genella  v.  Relyea,  32  Cal.  ISO; 

32  Cal.  305;  but  this  last  citation  was  over- 

[yeer,   42   Cal.   117,   citing   also   the   principal 

appeal  may   be   taken   from   an   order  ninde 

it  a  •t«tement  on  motion  for  a  new  trial. 
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CSted  in  60  Am.  Dec  43S,  exUnded  note,  m  to  ' 
interlocutory  judgmentc  and  decreea." 

29  CaL  194-200.    CUKIAC  t.  PACEASD. 

Sureties  are  releaaed  by  tender  of  amoimt  of  U 
pp.  197,  200. 

Cited  in  Dueri  t.  GoeeoU,  139  CaL  418,  419, 
JoBcpbi,  20  Cal.  63S;  Oppenheimer  t.  Clunie,  148 
to  cancel  lease  for  fraud,  under  facta  atatedj  ' 
Aflsn.  Co.,  03  Ala.  420,  S.  C.  35  Am.  lUp.  SI,  ap 
the  payment  of  mone;  due  on  a  policy  of  inHDrBu 
aeiita.tive  of  insured  holding  that  a  surety  on  a  c 
thereby  diachargcd;  Spurgeon  t.  Smith,  114  Ind. 
also,  in  MiteheU  t.  Roberta,  17  Fed.  Rep.  781;  S. 

Who  ue  Sureties.— Under  the  facta  of  tills 
held  to  be  sureties,  p.  197. 

Cited  in  Preaton  y.  Hood,  04  Cal.  408,  ae  ant 
partiea  in  tint  ease  to  be  suretiea  a«  well  also  as 
Code  of  Civil  Procedure. 

Bridence. — If  incompetent  testimony  is  admit 
its  competency  cannot  be  questioned  in  appellate 

Cited  in  Janson  v.  Brooks,  29  Cal.  223,  in  affli 

UndertaldoE  to  Releue  Attadunent  may  be  si 
he  is  the  real  party  In  intereat,  p.  200. 

Cited  in  Commisaionen  etc.  v.  Lineberger,  3  H 
the  county  is  the  real  party  in  interest  in  an  act; 
urer'a  bond;  and  IfcBeth  v.  Vaji  Sickle,  6  Key. 
sheriff  is  not  the  real  party  in  interest  in  a  suit 

Geuetal  Citation.— In  Fox  r.  Mackenzie,  1  N.  1 
the  effect  of  such  an  underteking  as  in  the  princ 
the  Levy  and  destroy  the  writ. 

29  Cat.  200-210.    HcOOHALD  t.  ASKEW. 

Water  Rights. — Right  of  pri(»  appropriates  foi 
a  property  in  the  water  aa  such,  p.  206. 

Cited  in  Nevada  etc.  Co.  v.  Kidd,  37  CaL  811 
in  58  Am.  Dec  411,  note;  7S  Am.  Dec  479,  note. 

Same. — M'H  owner  has  right  to  momentum  of 
tiou  and  to  natural  flow  above,  p.  206. 

Cited  in  Alder  Gulch  C.  M.  Co.  v.  ^yes,  0  M 
the  point  of  the  right  of  minere  working  in  the 
aurpluB  w»ter  diacharged  for  use  below;  also  in  G 
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t  in  name  of  real  putj  in  intereat;  the 
3  used  to  redrem   private  wrong*   where 

idsoo,  36  CaJ.  006,  806,  but  diitittguUbed 
>uld  not  be  diBmisaed  because  not  made 
interested  if  the  attome;  generai  unites 
s  writ;  People  v.  County  Judge,  40  Oal. 
:1.  V.  CommisBioneTS,  II  ICaa.  71,  m  hold- 
itereat.  Doubted  in  Cbumaaero  t.  Potta, 
'.  California  M.  Co.,  13  Nbt.  210,  to  the 
-ney  general  has  control  of  tax  euits  in 
e  preiumed  that  another  attorney  who 
1  ia  act  by  the  attorney  general;  North 
.  Dak.  39,  aa  to  deciding  aa  to  the  real 
nmtra;  State  ex  rel.  t.  Lord,  2S  Oreg. 
piature  of  the  attorney  general  or  other 
>f  a  private  relator  ia  insufficient;  State 
,  Dak.  63,  affirmlDg  the  principle  and  to 
al  case;  State  t.  Pac.  etc.  Co.,  21  Wash, 
r.  San  Fraocisoo,  30  Cal.  806. 

BBOOES. 
will  not  lie  against  a  sherifF  for  execut- 
>od  faith  though  poesession  was  rightful, 

,  28  CaL  G3Z,  quoting  with  approval  from 
ig  mala  flde  as  well  as  wrongful  and  the 
that;  Shelby  v.  Houston,  38  Cal.  422,  to 
ry  in  good  faith  is  not  unlawful,  although 
r.  Tewksbury,  69  Cal.  609,  holding  that 
:  a  mere  treapasa  on  land. 
objected  to  will  be  treated  aa  competent 
motion  for  new  trial,  pp.  223,  224. 
y,  144  Cal.  102;  noted  under  McCloud  v. 
.  V.  Hall,  100  Fed.  768,  sustaining  refusal 
^ore  auch  evidence;  Wright  v.  Roseberry, 
Mint  that  secondary  evidence  not  objected 
Siddal,  12  Oreg.  283;  S.  C.  63  Am.  Rep. 
er  etc  Co.  v.  Ingli,  1  S.  Dak.  167,  to  the 


'  PACHBCO. 

t   of   supreme   oourt  becomes   the   law  of 
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a  case  unless  there  is  such  s  cliaiige  of  oonditions  as  to  render  its 
complishineDt  impracticable,  p.  220. 

Cited  in  Bodge  v.  Gaylord,  63  Ind.  372,  in  affirmance. 

Notice  of  Appeal  from  all  orders  rendered  on  a  day  specified  co 
all  appealable  orders  of  that  date,  p.  22S. 

Cited  in  Estate  of  Keane,  fi6  Cal.  409,  and  exphuoed  in  that 
appeal  was  taken  under  a  statute  which  authorized  an  appeal  1 
an  order  refusing  to  revoke  letters  testamentary  and  also  declared 
in  point.  Referred  to  in  Sharon  t.  Sharon,  SB  Cal.  337,  wheie  i 
said  that  there  is  nothjng  in  the  principal  case  and  other  dted  ( 
to  indicate  that  a  notice  of  more  than  one  appeal  may  not  be  in 
same  paper:  and  In  re  Dewar's  Estate,  10  Moot.  424,  heading  thi 
is  no  objection  in  an  appeal  from  an  order  sustaining  objections 
final  account  and  from  an  order  entering  a  deer«e  of  distribotioii 
two  separate  aetlon*  hare  been  united  in  one  appeaL 

29  CaL  227-237.    SOLOMON  t.  HAGUIKB. 

BzecntioD. — Time  within  which  it  may  issue  is  not  eztaodei 
order  staying  prooeedings,  pp.  236-237. 

Cited  in  Cortex  t.  Superior  Court,  86  Cal.  278;  S.  C.  21  Am.  Gt 
38,  so  holding;  Buell  t.  Buell,  92  Cal.  397,  holding  that  the  time  Ai 
which  execution  is  stayed  ehould  not  be  excluded  from  the  com] 
tion  of  Sve  yean;  Smith  t.  Scbwarts,  21  Utah,  134,  construing 
statutes;  and  as  limiting  Dewey  v.  Latson,  6  CaL  134,  and  En| 
V.  Lewis,  26  CaL  362,  and  see,  also.  Savings  et«.  Co.  t.  Bear  Val 
Co.  89  Fed.  39. 

20  CaL  238-243.    DUPUT  r.  SHEAS. 

Hods  of  CommencinK  Snita  is  regulated  by  statute  and  not  by 
mon  law,  p.  239. 

Cited  in  Adams  t.  Patterson,  35  Oat.  I2fi,  but  only  general!;  a 
cuseion  as  to  the  commencement  of  an  action  in  CMinectian  wit] 
statute  of  limitations  and  also  to  the  point  that  at  common  la 
action  is  commenced  by  issuing  a  writ;  Walker  t.  Ooldamitlii  H 
1S4,  in  dissenting  opinion  to  the  point  that  in  California  unde 
statute  an  action  ie  commenced  by  filing  a  complaint  and  issuii 
summons,  but  the  question  as  to  when  a  suit  ie  oommenoed  in 
nection  with  the  point  where  notice  of  lis  pendens  begin)  wii 
decided;  and  so  in  16  Am.  Dec  346,  extended  note,  as  to  oommenec 
of  action  generally. 

Commencement  of  Action. — Summons  must  iaene  within  one 
under  act  of  16S0  and  not  thereaftai  without  order  of  oout,  pp. 
S41. 


'ot«s  on  Cklifomia  B«porU.  29  Cal.  243-251 

.  Pb^,  36  Cal.  301,  in  diasenting  opinion,  bnt 
ease  aubBtantlallj  holds  to  the  Bame  effect  oa 
itbin  one  year;  Ex  parte  Conuoway,  ITS  U.  S. 
xie  of  Civil  Procedure,  Bections  405,  406,  416; 
lo.  266,  holding  that  if  a  summons  is  not  issued 
>f  the  code  suit  may  be  dismissed;  and  Sterena 
to  the  same  effect  as  the  last  citation. 


1. 

r.  Patton,  5  Colo.  4T,  48,  quoting  at  length  on 
),  and  holding  that  a  nen'  writ  could  under  the 
:  court  when  the  summcma  was  quashed  because 
'ena  t.  Carson,  21  Colo.  263,  quoting  from  page 
Bn  T.  Bell,  22  Ner.  194,  8.  C.  58  Am.  St.  Hep. 
it  was  declared  unneccsaary  to  decide  the  point, 
serrioe  of  aummoos  is  a  nullity  it  may  be  with- 
d  and  filed,  and  another  one  seired. 
Med  for  want  of  prosecution,  for  long  n^lect, 
court,  pp.  242,  243. 

fferds,  126  Cal.  290,  301,  as  to  dismissal  of  quo 
nd  holding  power  not  limited  by  Code  of  Civil ' 
Fleynolda  r.  Page,  Sfi  Cal.  302,  holding  that  in  ail 
-aatable  delay  the  dismissal  is  gOTeroed  by  the 
IS;  Carpentier  v.  Mintum,  36  Cal.  451,  where 
when  the  services  was  more  than  eight  years 
Coombs  T.  Pariah,  6  Colo.  296,  where  there 
it  of  issuance  of  summons  within  the  time  limit 
IS  V.  Caraon,  21  Colo.  283,  but  to  the  point  that 
>roperly  ecerciaed  it  ii  a  ground  for  reversal  of 
jn.  Dec  215,  note. 

)T  T.  SEALES. 

F  building  ii  liable  for  injuries,  subsequent  to 
a  defective  construction,  and  liability  of  con- 
auch  cases,  the  doctrine  of  respondeat  superior 
10. 

taey,  38  Oal.  034;  8.  C.  99  Am.  Dec  439,  hold- 
liable  for  such  acts  only  of  his  servants  sb  are 
luty  and  execution  of  his  authority;  Du  Pratt 
ilding  that  the  doctrine  of  respondeat  superior 
9  employing  independent  contractors.  So,  also, 
'cher,  97  Iowa,  516.  See  notes  70  Am.  8t.  Rep. 
>9,  nota. 
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2»  CbI.  257-264.    PEOPLE  t.  HUGHES. 

Evidence — Aiaou  to  Defraud  InauTance 
prove  a  corporation  de  facto  in  such  case. 

Cited  in  People  v.  Burrie,  49  Cal.  344; 
310;  People  v.  Oldham,  111  Cal.  651;  an 
185,  all  afiSrming  the  principle  aB  applied 

Same. — In  such  case  it  is  not  necessarj 
insurance  was  valid  and  could  be  collectec 
delivery  to  defendant,  p.  262. 

Cited  in  State  v.  Tucker,  &i  Mo.  25,  i 
ance;  and  Cowan  v.  SUte,  22  Neb.  524,  w1 
gage,  executed  bj  accused  was  held  proof 
a  bank  the  charge  being  that  of  obtaininf 

Arson — Arrest  of  Judgment. — Variance 
panf  defrauded  is  not  ground  for  arrest  o 

ated  in  People  v.  Oliveria,  127  Cal.  379, 
20  Cal.  433;  People  v.  Bchwarti,  32  Cal.  1 
there  was  in  that  case  a  mere  averment 
tended  to  be  defrauded. 

Verdict. — Affidavit*  of  juron  are  not 
verdict,  p.  262. 

Cited  in  Goodman  v.  Cody,  1  Wash.  Ter 
in  affirmance  with  this  qualification — exct 
result  of  chance;  Griffiths  v.  Montandoa 
jurors  are  inadmissible  to  impeach  verdict 
by  resort  to  chance;  24  Am,  Dec  479,  nob 

Judsment  of  Imprisonment  for  a  fixed 
to  warden  of  penitentiary  is  not  void  for  i 

Cited  in  People  v.  Bursas,  35  CaL  US, 

General  Citation.— In  81  Am.  Dec  70, 
numerous  cases  upon  the  point  as  to  who 
dpal  case  upon  the  facts  being  an  illustral 

29  Cal.  26T-273.    JACKSON  r.  SHAWl. 

Constitutional  Law— Pawnbrokers.— The 
interest  pawnbrokers  may  charge  does  m 
provision  aa  to  uniform  operation  of  lawi 

Cited  in  Ex  parte  Lichtenstein,  67  Cal 
affirmance;  Youngblood  v.  Birmingham,  7 
Am.  St.  Rep.  249,  approving  the  principle 
fixing  the  rate  of  intereat  to  be  charged  b. 
Dottenheim,  107  Q«.  62S,  applying  rule  to  i 
able  by  building  and  loan  companies;  Bot 
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the  principle  of  uniform  operation  of  laws  to  a 

I  action  to  a  person  injured  bj  the  oegligeDce  of 

utened  or  unguarded  in  the  street. 
and  will  not  be  enforced,  where  originating  in 

by  statute  under  penalty,  pp.  271,  272. 

Btin,  131  Cal.  384,  admitting  parol  evidence  to 
appearing  in  aggregate  among  the  several  ele- 
eto.  Co.  T.  Hayes,  76  Cal.  393,  9  Am.  St.  Rep. 

an  unlawful  contract  in  restraint  of  trade  can- 

L  61  Am.  Dec.  343,  344,  extended  uot«,  diecusaing 

principal  case. 

iforceable  aa  to  any  legal  element  if  separable, 

McKenzie,  136  Oal.  660,  enforcing  such  portion 

I  a  prohibition  of  the  act,  pp.  272,  273. 
Simmton,  43  CaL  247,  with  approval,  and  ao 
-milk  Ordinance"  of  San  Francisco  under  atatnte 


lar  in  tresanry  notes  la  in  law  aqual  to  a  dol- 
ia  not  admiasibie  to  show  a  difference  in  value, 

vmt,  31  Oal.  80,  so  holding;  Belloc  v.  Davis,  38 
e  constitutionality  of  the  legal  tender  act,  but 
Lcuired  before  its  pa^sag^  could  be  discharged 
xcept  otherwise  specified  in  the  contract;  and 
^an  Sickle,  6  Nev.  48,  to  the  same  point  as  the 
87  Am.  Dec.  I2B,  127,  extended  note. 

. — A  contract  to  pay  in  coin  or  its  equivalent 
>t  be   entoroed  In  any   specific  kind   of   money, 

ckersou,   14  Allen,  40S,   holding  that   an   award 
r  of  dollars  in  gold,  will  not  l>e  specifically  en- 
Dec.  126,  127,  extended  note. 
idgment  payable  in  gold  ooin  or  its  equivalent 
not  authoriied,  p.  277. 

Small,  36  Cal.  3S7,  holding  that  upon  a  finding 
uy  for  use  and  occupation  in  ejectment  a  Judg- 
for  tiu  curreney  value. 


sg  CaL  278-202  Notei  on  CaUfornia  Rep 

25  Cal.  278-280.    UEYEB  t.  EOHH.     S.  C.  3: 

the  modifioation  of  the  judgment. 
0«neial  CiUtian.^In  87  Am.  Dec   126,  a« 
the  oonatitutioDAlity  of  the  Bpedflo  contract  L 

26  Col.  281-292.    STODDARD  t.  TR£ADW&] 
Casta. — Upon   rersraal   of  judgniwt   for   p) 

and  award  of  new  trial  and  recovery  of  ju 
tiB  costi  of  the  first  trial  mnj  be  included,  p 

Cited  in  Shrove  v.  Chaeaman,  69  Fed.  Rep.  7 
T.  Ek>t£,  130  Col.  224,  holding  coata  a  mat 
quiet  title;  Senior  v.  Anderson,  130  C&L  29' 
trial  aa  in  main  case. 

On  Appeal,  pointa  not  made  in  eonrt  belo 

Cited  in  Andenoa  t.  Black,  70  Cal.  231; 
Tl  CaL  32;  and  Fiek  v.  Cuthbert,  2  Hont.  G99, 
L.  Iiu.  Co.  T.  HoOrew,  188  U.  S.  309,  feden 
petitJOD  for  rehearing  in  higheit  itate  court  i 
diction  oa  supreme  court  where  such  petit 
opinion. 

20  Cal.  2B3-292.    DAVIS  ▼.  LITIHGSTOn. 

Hechanlca'  Lien  Law  must  be  strictly  com; 
■tatus,  p.  28S. 

Cited  in  The  Eclipse  Mfg.  Co.  v.  Nichols, 
v.  Beck,  80  Va.  678;  and  Liberty  etc  Co.  v. 
Rep.  037,  all  in  afSrniuice. 

Same.— Notice  of  lien  for  materials  need 
consisted,  nor  that  they  were  used  in  the  bu 
of  both  of  two  Buboou tractors,  pp.  287,  288. 

Cited  in  McClain  t.  Button,  131  Cal.  13fl, 
Swasey,  16  Cal.  141;  Hicks  v.  Murray,  43  Oa; 
ion,  but  the  caae  holds  that  the  name  of  the 
should  be  stated;  Jewell  t.  McKay,  82  Cal. 
is  unnecessary  t«  set  out  the  items  of  ao 
Church  V.  Santy,  G2  Kan.  4SS,  to  the  point  tl 
is  not  defeated  by  a  mistake  in  incorrectly 
tractors  where  the  name  of  the  contractor,  w 
who  was  in  charge  of  the  work,  is  given.  To 
Dec  608,  note. 

Liens  of  Subcontractors,  etc,  are  baaed  upc 
Inal  contract  of  which  it  k  presumed  sooh  pai 
notice,  p.  290. 


Notes  on  Califomia  Reports.  29  CaL  2e2-3(W 

T.  Murdock,  36  Cal.  298,  in  sffirmanoe. 
IB  cannot  be  affected  by  apportionment  Of  job  among 
verbal  assent  of  employer,  p.  290. 
T.  Murray,  43  Cal.  522,  in  dissenting  opinion,  but 
ally  upon  the  point  of  apportionment. 

>EBKINGES  v.  PLATE.    ST  Am.  Dec.  17a 
of   1S63   ia   not  ezcluafve   of   oommon-Iaw  Temedles, 

T.  Shaver,  G4  Iow«,  209,  37  Am.  Rep.  1B6,  to  the 
Icock  T.  Guf,  33  Wash.  239,  complaint  for  infringe- 
i  which  fails  to  allege  that  it  was  registered  in  ac- 
linget's  Code,  section  3621,  must  stat«  case  for  equi- 
imon  law. 

no  separate  abstract  existence,  but  is  appurtenant 
Dated,  yet  it  is  property,  p.  296. 

bank  t.  Schmidt,  44  Lk.  Ann.  271,  273,  S.  C.  32  Am. 
to  the  same  point.  So  also  in  Williams  t.  Farrand, 
Jtective  Union  v.   Conbsim,  40  Hinn.   246;   5.   C.   12 

StaU  T.  Bishop,  128  Mo.  383;  S.  C.  49  Am.  St.  Rep. 
K),  note;  and  96  Am.  Dec.  277,  note,  to  the  point  that 
>pert7i  so  also  in  note  100  Am.  Dec  281. 
1863  does  not  take  away  remedy  from  those  not 
arks  under  the  act,  pp.  297,  299. 
!r  T.  Dietz,  66  Cal.  T9,  but  holding  that  einoe  adop- 
ftling  for  record  is  necessary. 

L— In  Brown  Chemical  Co.  t.  Meyer,  139  U.  S.  648, 
a  trademark  may  be  assigned  to  an  outgoing  partner 


iAVNDBRS  T.  CLAKK. 

fiitten  Contracts  must  be  construed  acowdlng  to  In- 
Lving  in  view  the  conditions  and  motives  of  the  par- 
tnt  must  prevail  over  the  literal  sense,  pp.  304,  307. 
r.  True,  36  Oal.  S15,  to  the  same  effect.  8c,  also,  im 
ds,  48  Cal.  240,  and  in  Anderson  v.  Bank,  4  N.  Dak. 

etc.  Co.  V.  Wells  etc.  Co.,  7  Idaho,  G7,  construing 

secure  purchase  price  of  property. 

;ASIA6A  t.  DBYDEN.     B.  C.  30  Cal.  246. 

Igment,    however    erroneous,   by   court   having   JuHa- 

I  disturbed  by  wtit  of  mandamus,  p.  309. 


Not«B  on  Oklifonua  Repo: 


Cit«d  in  Lewis  i 
Beguhl  r.  Swan,  3( 


29  Csl.  309-312.    HAGAK  ▼.  LUCA& 
Collateral  Attack.— Patent  not  void  upon  It 

not  aubjeet  to  eollatenl  attack  by  one  elMmin 
Cited  in  Durfee  r.  Flaisted,  38  CtU.  83,  bu 

void  upon  itB  face  may  be  attacked  collaterall; 

aa  to  impeachment  of  patent  tor  public  lands. 

29  CU.  312-317.    O'CONHOK  t.  BLAEE. 
Defenae  of  Ptioi  Lla  Pendena  ia  available 

leaat  in  both  actions  ie  the  aame  person,  p.  31 

Cited  in  Ayrea  v.  Beneley,  32  CaL  630,  in  afl 

Second  Attacbment  of  property  in  poBBeaeio 

turn  of  interest  in  aucb  property,  p.  316. 

Cited  in  70  Am.  Dec  779,  note,  to  this  poin 

Judgment  for  defendant  dissolTea  attachmei 

Cited  in  Rauft  t.  Young,  21  Nev.  403,  in  a 

Wbelan,   133   Cal.   113,   further   holding   judgm 

such  release;  39  Am.  Dec.  609,  extended  nota. 

Judgment  may  not  he  Vacated  and  oaae  i 

the  peace  where  suit  haa  been  dismiased  on  { 

of  the  plaintiff,  p.  319. 

Cited  in  Winter  v.  Fitapatrick,  36  CaL  273, 
tice  may  not  review  his  own  judgment  except  < 
and  Dollina  etc.  v.  Pollock  ft  Co.,  89  Ala.  361 
the   principal   case. 

Seplerin. — Judgment  for  ooats  should  be  giv 
to  possession  at  commencement  of  action,  bui 
pending  action,  he  ia  not  entitled  to  judgment 
pp.  316,  317. 

Cited  in  Flinn  v.  Perry,  127  Cal.  853,  holdii 
tiff'a  right  to  possession  pending  the  action  im; 
der  V.  Gentry,  36  Cal.  110,  S.  C.  96  Am.  Dec.  1 
point  as  to  judgment  when  right  ceases  pend 
Pico,  B6  CaL  468,  in  affirmance,  but  explained 
allegations  of  the  answer,  but  upon  equitable  p 

29  Cal.  817-326.     KOBINSOH  v.  FOBREST. 

State  Patent  to  lands  can  only  be  queBtione< 
and  the  United  St«tes  there  is  a  privity  df  tit 


itM  on  CalifomU  ReporU.  29  Cal.  32S-329 

V«ii  Winkle,  33  Cftl.  458,  to  the  BMoe  effect; 
S2  CaI.  216,  holding  that  »  preemptioner  baa 
Brodt,  121  Cal.  336,  337,  but  holding  govem- 
'audulentlj  attackable  by  occnpant  with  right 
.  Dee.  93,  note  to  the  ruling  atated. 
greater  part  of  unalleBt  legal  aubdlvision  ia 
jnp,  p.  323. 

Zumwalt,  134  Cal.  46,  boidiog  land  not  avamp 
om  T.  Ehrhardt,  08  Cal.  233,  holding  that   an 
atj  aerea  of  land  la   awamp  muat   contain  an 
part  of  ft  legal  subdivieion  is  ewamp. 
the  etat«  i«  owner  of  all  swamps  and  over- 
of  within  its  limits,  modified,  pp.  322,  323. 
Quick,  46  Cal.  06S,  aa  qualifying  the  doctrine, 
■  the  question  there;  commented  on  in  Gaston 
but  the  court  withheld  its  opinion  ae  to  the 
ning  adopting  such  modification, 
riptive  notes  on  plat  of  survey  are  not  com- 
acter   of    land   until   adopted   between   United 
I,  326. 

fiSth,  31  Cal.  404,  in  afBrmance. 
complete  of  townships  until  they  &re  subdi- 
[uarter  sections  by  an  approved  United  States 
lot  ascertained,  but  created  by  such  surrey, 

olack,  TO  Cal.  4S0;  Hughes  t.  Wheeler,  70  CaL 
Cal.  594;  Buchanan  v.  Nagle,  8S  CaX.  663,  aU 
ilTendeo,  110  Oal.  002,  in  afflrmanee  as  applied 
it«  V.  Central  P.  R.  R.  Co.,  21  Nev.  101,  and 
rada,  162  U.  S.  625,  both  to  the  point  that  until 
r  cannot  be  Identified  for  taxation.  Dietin- 
Dirt.  V.  McCullah,  124  Cal.  178,  holding  rule 
ML  in  aseesement  under  aecUons   3460,  3461, 

r  T.  JtDBPHY. 

rith  proper  redtalf  ia  prima  fade  eridenoe  of 

I.  18S,  extended  note,  to  this  point, 
against  persons  named  and  against  all  own- 
»nd  claimanta  of  any  interest  or  liens,  is  good, 

65  Am.  Dec  100,  as  commenting  upon  Uoa* 
J.  S5  Am.  Dec  94,  in  this  connection. 
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Stewart,  74  Oftl.   101,  with  approval,   also  in  2Q  Am. 

3t  to  be  presumed  in  the  absence  of  manifest  intent 

;he  testator  that  he   designed  to   dispose   of  property 

50. 

Gilmore,  81  Cal.  242,  to  the  sane  effect;   In  re  Smith, 

h  approval.     So,  also,  in  Matter  of  Estate  of  Ootzlan, 

C.  67  Am.  Rep.  46;  and  26  Am.  Dec  603,  note. 

ley  in  fact  must  be  signed  witb  tbe  principal's  name, 

em  P.  Co.  V.  Von  Schmidt  D,  Co,,  118  Cal.  371,  but 
as  the  principal  case  was  decided  before  the  distinc- 
id  u  to  Qontra^^B  under  seal;  in  2  Am.  Dec.  615,  ei- 

m  Correspond  with  the  relief  aalced  and  courts  should 

ts  beyond  that,  p.  354. 

a  etc.  Oo.  T.  Kidd,  37  Cal.  304,  with  approval  quoting 

i  case. 

KTEB5  T.  HOTT.    89  Am.  Dec  49. 

dgment  raises  all  material  points  in  regard  to  attach- 

en  V.  Kantrowitt,  16  Colo.  444,  to  the  same  effect, 
irdng  Attachment  Lien  by  sale  of  property  and  ap- 
leds  to  satisfaction  of  demand  cannot  be  rendered  in 

against   administrator,   pp.   3M-3Se. 

of  Stockton  V.  Howland,  42  Cal.  133,  to  the  same 
>n  with  tbe  question  as  to  joint  judgment  being  erro- 
e  surviving  obligors  and  tlie  administrator  of  a  de- 
nd  in  EoUaday  v.  Hare,  66  Cal.  517,  but  only  as  so 

m  is  Dissolved  by  death  of  defendant  after  levy  and 

pp.  367-370. 

}y  V.  Morgan,  47  Cal.  623,  in  afBrmanoe.  So,  also,  in 
lam,  50  Cal.  366;  Day  v.  Superior  Court,  61  Cal.  404; 
:.  69  Cal.  517,  in  connection  with  the  point  as  to  dis- 
ptcy  and  liability  of  property  attaclied;  in  Brown  v, 
39.  with  approval;  in  Berryman  v.  Steam,  14  Nev. 
ig,  but  in  that  case  it  was  held  that  under  the  Insol- 

such  lien  was  preserved;  38  Am.  Dec.  466,  note;  39 
tended  note;  70  Am.  Dec.  703,  note;  80  Am.  Dec.  139, 
e;  and  8  Am.  St.  Rep.  28S,  note. 


ZQ  Cftl.  38S-414  NoU«  on  California  R( 

S«me. — In  euch  case  the  attached  propei 

Utrator'a  hands  for  adminiatistion,  p.  370. 

Cited  in  Day  v.  Superior  Court,  el  Oal  4 

29  CaL  380-392.    DOE  t.  TALLEJO. 
Verdict  will  not  be  set  aside  as  contnrj'  t 

■ubatantial  oi«iflict  of  evidence,  pp.  390,  39ii 
Cited  in   Appeal   of   Piper,   32   Cal.   637, 

PratuH  T.  Pacific  G.  &  S.  M.  Co.,  86  OaL  3' 

14  Utah,  264. 
Same. — Such  rule  appliei  in  law  or  equitj 
Cited  in  Silva  t.  Pickard,  14  Utah,  254,  ii 
Interest  upon  Intereat  due  cannot  be  alio 

ment,  p.  392. 

Cited  in   Finger  t.   McCaugliey,   114   CaL 

connection  with  compounding  intereat  under 

116  Cal.  545,  646,  B.  C.  58  Am.   St.  Bep.  2 

36  Am.  Dec.  141,  note. 

29  Cal.  393-395.    BLOOD  t.  SHAimON. 

Btolcer  is  entitled  to  commission  where  h< 
bj  effecting  a  sale  at  tbe  price  specified,  ; 

Cited  in  Wilson  t.  BtiugU,  71  CaL  229;  ai 
149,  both  in  affirmance;  Watson  v.  Brookt 
8  Saw;.  320,  as  to  when  a  sale  by  a  bnJi 
formed  but  declared  not  esactlj  in  point. 

26  CaL  305-407.    BZ  PASTE  HcCAftTHT. 

Senate  has  Power  to  investigate  alleged 
bers  with  a  view  to  expulsion  or  punishmen: 

Cited  in  Ex  part«  Lawrence,  116  Cal.  291 
Fed.  Bep.   101,  102,  both   in  affirmance. 

Contempt. — Senate  has  power  to  commit 
refusing  to  testify  before  it,  pp.  408,  407. 

Cited  in  In  re  Lawrence,  80  Fed.  Rep.  10! 
Ean.  379,  to  the  same  point  in  afSrmance. 
rence,  116  CaL  209. 

General  Citation.— In  86  Am.  Dec.  491,  m 
general  question  of  perjury  before  officers 

29  Cal.  407-414.  WINTEB  t.  STOCK.  89 
Deed  to  L.  B.  and  Co.  Tests  title  in  L.  B. 
Cited  in  Woodward  r.McAdam,  101  Cal. 


itM  OH  CftlifomU  ReporU.  ES  Ckl  414-422 

a  partnership  under  the  firm  name  was  per- 
against  the  grantee  of  the  mortgagor  by  an 
ndley  v.  Davis,  7  Mont.  219,  in  dissenting  opin- 
tbe  question  there  conoemed  the  withdrawal 
I  of  real  estate  standing  in  the  names  of  co- 
hmsn,  12  Nev.  367,  in  affirmance;  98  Am.  Dee. 
tep.  742,  note;  19  Am.  St.  Rep.  237,  note;  and 
i«nded  note.  Distinguished  in  Freeno  etc.  Co. 
mL  826,  holding  aeaignment  to  partnership  with 
the  pn^rty  in  the  partnership  as  such. 
4  "indisputable  and  aatisfaetory"  is  oomplied 
ind  valid,  notwithstknding  attorney's  rejection 

T.  FadSc  Coast  L.  Bureau,  M  Ca].  290,  B.  C. 
I  affirmance;  Allen  v.  Podcwitz,  103  CaL  B8,  8. 
1,  but  briefly  noted  and  declared  not  in  point, 
tract  provided  for  the  sooeptanoa  cv  rejection  of 
.  attorney. 

LB  T.  KICHMORD. 

justified  by  the  fact  that  aocused  aotad  under 

ipal,  parent,  or  superior,  p.  41G. 

.te,  87  Ala.  39,  in  affirmance,  as  applied  to  the 

y  a  minor  under  parent's  instructions.     So,  in 


>LB  V.  KOSBOBOUGH. 

emedy   for  defeated   party  is  appeal  and    not 
The   jurisdiction   in   such  cases   is   special,   pp. 
n  so  decided  in  Dorsey  v.  Barry,  24  Cal.  449. 
Craig,  114  Csl.  97,  in  affirmance  quoting  from 

impel  county  judge  to  settle  statement  on  mo- 

.17. 

vther,  76  Cal.  660,  S.  C.  9  Am.  St  Rep.  263,  in 

Ice  of  the  -writ  and  holding  that  it  lies  to  com- 

itersign  a  warrant   for  street  assessmentj   also, 

9  Nev.  96,  with  approval. 

1  TO  Am.  Dec.  724,  note,  aa  to  juriedictioD  of 

ler  article  B,  section  4,  of  the  constitution. 

?LB  T.  KOBLES. 

Kd  <m  eroBS-examination  as  to  Us  different  M- 
an  prior  oocasiona,  p.  421. 


1!»  Cal.  422-427 


29  Cal.  422-427.    BAILEY  i 

Setting  Aside  Definlt.~A 
either  a  meritorious  defense 
take,  inadvertence,  surprise, 

Cited  in  Parrott  t.  Den, 
of  merits  is  indispensable. 
Cat.  326;  approved  in  Msje 
defense;  Gauthier  t.  RubicI 
of  merits,  the  answer  not  1 
ment  Cited  in  C8  Am.  De< 
advertence,  surprise,  and  exi 

Granting  or  Refusing  Ot( 
cretioD  of  court  subject  on 
intended  is  not  arbitrary  bi 

Cited  in  Melde  v.  Beync 
Kreyenhagen,  13  Col.  46G;  '. 
to  motion  to  dismiss  acrtion 
74  Minn.  512,  and  Uteh  et 
vacation  of  default  imprap 
240,  to  the  point  that  the 
subject  only  to  review  for 
affirmance;  Williamson  v.  < 
as  to  the  matter  resting  in 
view  for  a.buse;  Miller  v.  d 
in  affirmance  quoting  from 
Coio.  207,  with  approval  a< 
well  V.  Wetherapoon,  18  Fla 
tion  that  the  discretion  is  i 
12  Mont.  676,  in  approval  c 
Mallory,  4  Nev.  453,  in  dissi 
below  to  open  the  default 
21  Nev.  187,  in  affirmance  ■ 
Northwest  Stage  Co.,  5  Ore( 
interfere  in  such  ease  except 
10  Oreg.  336,  quoting  from 
character  of  the  discretion; 
and  Evans  v.  Fall  River  Cc 
effect  as  the  principal  ca«e 
Co.,  2  Utah,  333;  Enright  v 
17  Wash.  St.  369,  in  afBm 
to  the  character  of  the  dii 
extended  note. 


on  CalifornU  Beporta.  29  Cal.  427-436 

be  made  by  defendant  unleBs  good  cause 
me\,  pp.  426,  426. 

ill,  66  Cal.  37,  where  the  affidavit  by  the 
showed  fluflteieut  ree»on  for  its  not  being 

also  in  G8  Am.  Dec.  396,  extended  note. 

defense  need  not  be  stated,  p.  426. 
13  Cal.  325,  in  affirmance ;  contra,  Donnelly 
y-ckerwn  v.  California  R.  Co.,  61  Cal.  268. 
300,  extended  note. 

the  better  praetice  to  be  exhibited  to  the 
«  default,  p.  426. 
M  Cal.  SI,  where  the  default  was  rendered 

and  it  was  held  that  the  answer  to  the 
it  be  treated  as  an  affidavit  of  merit;  bo, 
tf.  Dak.  3,  holding  that  where  the  anawer 
t  of  merits  was  necessary  to  vacate  judg- 

were  considered  Id   connection  with   affl- 
motion  to  set  aside  default,  pp.  426,  427. 
33  Oal.  326,  holding  that  where  merits  aro 
-aflldavite  cannot  be  received;  also  explain- 

ibould  be  Imposed  aa  a  condition  therefor, 

ryer,  48  CaL  6S3,  so  holding. 

Am.  Dec.  394,  note,  to  the  point  that  an 

by  default  is  appealable. 

'.  HOOKE. 

County  oouTte  have  original  Jurisdiction  to 

Mr  R.  W.  &  M.  Co.,  30  Cal.  G7T,  in  affirm- 
rict  courts  have  such  jurisdiction, 
is  "a  case  in  equity,"  p.  429. 
er,  72  Cal.  246;  S.  C.  1  Am.  St.  Rep.  62, 
1  in  Akin  v.  Davis,  11  Kan.  B87. 

.  EVANS. 

kre   liable   thereon    notwithstanding   defects 

wrong  officer,  p.  436. 
and,  31   Cal.  293,  with  approval.     So,  also, 

32  C»L  148;   following  in  People  v.  Huaon, 
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78  CsJ.  1S7.  Cited  in  Board  of  Co.  Commn.  i 
184,  to  tbe  point  that  such  lUretieB  cannot 
ground  tbat  the  prindpal  was  not  dul;  electei 
qualified:  and  in  State  etc  y.  Fioudfoot,  38  V 
effect  as  the  principal  cam. 

Action  on  Official  Bond— Joindn^-An^  num 
liable  on  bond  may  be  joined  without  Joining  i 
with  argument  of  counsel,  p.  430. 

Cited  in  &ppe  v.  Johneon,  73  CaL  270,  in  : 

Official  Bond. — Judgment  may  be  altered  i 
Amount  of  his  liability  and  foi  all  oosta  w. 
amount  of  judgment  be  collected  in  gioas,  p.  ti 

Followed  in  Heppe  t.  Johnson,  73  CaL  270. 

29  CaL  437-444.    HASKELL  v.  HOOBE. 

ConnteicUim. — Paitnsrahip  demands  betwea 
ant  cannot  be  set  off  in  suit  on  a  oontraot  of 

Cited  in  Lane  t.  Tumer,  114  CaL  309,  in  affir 

29  CaL  444-440.     HASIICK  ▼.  THORP. 

Judgment. — Equity  will  not  set  aside  judgn 
except  all  remedy  «t  law  has  been  lost  with 
or  there  has  been  fraud,  accident,  mistake,  or 

Cited  in  Boston  t.  Haynes,  33  Cai.  30,  38,  so 
fant,  81  Cal.  631,  as  authority  in  oonneetion  v 
bill  in  equity  to  set  aside  jud^ent  and  obtain 
lap  T.  Steere,  92  Cal.  3S5,  S.  C.  27  Am.  St.  Bi 
the  principle  aa  applied  to  grounds  for  equitable 
an  unconscionable  advantage  gained  i  McMillan 
holding  insufficient  a  complaint  in  action  tc 
former  action;  19  Am.  Dec.  606,  607,  extended 
the  varioua  phases  of  this  subject;  and  53  Am 
note,  aa  to  negligence  as  a  bar  to  equitable  r 
not  attending  trial." 

General  Citation.— In  Latham  t.  Blake,  77  C 
cipal  case  at  page  448,  in  dissenting  opinion,  bi 
to  determine  the  citation  is  not  in  point,  altt 
of  the  diaaenting  opinion  might  indicnte  that  t 
ment  of  judgments  and  orden  was  involred  in 

29  OaL  449-463.    PEOPLE  ▼.  HASTHTCS. 

Taxation. — Asseesment  must  be  made  as  pro 
not  valid,  p.  4BI. 

CSted,  in  Peoida  r.  San  Prandsco  Bar.  Union 
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le  T.  McCrMr7,  34  C&L  437;  People  t.  S< 

0  this  point  with  approVBl;  ao,  in  S*Tii 
CaL  512;  and  Nebnuka  Citf  v.  Gu  Co., 
!t;  State  T.  F.  J.  S.  M.  Co.,  14  Nev.  2 
)  KuL  848,  bolding  taxation  act  unooiutil 

Clegg  ▼.  State,  42  Tex.  610,  holding  tl 

1  provided  by  law  to  give  right  of  «4!ti<»L 
let  be  made  by  dulj  elected  a«ieMor  and 
z  m  levied,  pp.  46I-4G2. 

Sftv.  Union,  31  Cal.  138,  with  approval 
led  aasMTCr;  bo  in  People  v.  McCreer;, 
,  34  CaL  476,  and  People  ▼.  Hastings, 
'.  P.  A  8.  V.  R.  K.  Co.,  34  OaL  667,  wi 
^neaater,  39  OaL  358,  359;  People  v.  Si 
ings  Mid  Loan  Soc.  v.  Austin,  46  Cal.  fi 
)  principal  caee.  Affirmed  in  Williama 
>  the  asBBMnient  made  by  assessor  of  d 
White,  47  CaL  617.  Cited  in  Houghton 
affirmance;  Mason  v.  Johnson,  61  Cal.  6! 
of  a  dty  cannot  collect  taxes  of  on  adjoi 
exed  to  the  utj  after  his  election;  Smi 
the  same  effect  aa  the  last  citation;  Ft 
17  Cal.  324,  but  holding  that  the  princii 
the  new  oonstitution ;  City  v.  Kaunitz, 
!ft7i  noted  under  Ferris  v,  Coover,  10  C 
'.,  SB  Ey.  124,  to  the  point  that  the  val 
.  aesecBor;  and  so  in  State  v.  Tonella, 
:  the  legislature  cannot  substitute  anoti 
Jonal  deaignstion  of  the  officer. 
,  nuke  the  valuation,  p.  462. 
nukcisoo  Sav.  Union,  31  Oal.  138,  in  affir 
eery,  34  Cal.  437;  and  Slaughter  v.  Lou 
State  V.  Tonella,  70  Miss.  711,  to  the  pol 
substitute  another  than  the  one  autlunii 
9  Bseessment. 

'  V.  B.  8.  Sacramente  Co.,  39  CaL  11, 
institution  declares  an  office  elective  it  c 
ban  that  provided  by  the  instrumeut  itsc 
7. 

TEHAMA  COUNTT. 

I  body  of  limited  juiisdietion,  and  iu  ji 
e  record  of  ite  proceedings,  p.  46S. 
Co.,  6  Nev.  319,  in  affirmance;   County 
124  Cal.  EOl,  applying  rule  to  state  boa 
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of  equalization;  State  t.  Onnsby  Co.,  6  Ne 
U  applied  to  count?  commisBioners;  mi  in  SI 
Co.,  9  Nev.  89;  Johnsoa  t.  Eureka  Oo^  12  1 
v.  CftTpenter,  19  Nev.  418. 

29  Cal.  469-460.    PEOPLE  ▼.  BtTRKET. 

Certioiaii^-UeK  errors  of  I^w  of  ui  inf< 
viewed  on  eertionuri,  p.  460. 

Cited  in  Morley  v.  Blkina,  37  Cal.  467,  to 
does  not  lie  for  error  within  the  juriBdiction 
in  Central  P.  R.  R.  Co.  v.  Placer  Co.,  46  Cal 
State  ex  rel.  v.  Sldnner,  33  U~  Ann.  267,  in 
cuit  Court,  10  S.  Dak.  41,  denying  right  to 

Appellate  Power  of  supreme  court  does  no 
demeanor,  p.  460. 

Cited  in  People  t.  Johnson,  30  CaL  101,  in 

29  Cal.  460-4B6.  BONDS  t.  HICKHAN.  S. 
sidering  the  points  of  •  patent  to  admii 
patent  as  evidence. 

Filing  Notice  of  appeal  is  indispensable  to 
of  the  filing  is  not  its  equivalent,  for  conse 
error,  cannot  confer  jurisdiction,  pp.  462,  403. 

Cited  in  Moyle  v.  Landen,  73  Cal.  106,  S 
with  approval,  but  declared  not  in  point,  ser 
in  that  ca^e  upon  attorney  after  his  client') 
ployed  bj  deceased's  representativos;  Matter 
ton,  2  Dak.  Ter.  40,  in  substantial  affirmance; 
Harvey,  5  Oreg.  362.  Cited  in  Wolf  v.  Smitk 
points,  citing  also  the  last  citation  herein;  S4 
19  Wash.  633,  634,  notice  and  holding  defect  n 
Chamberlain  v.  Hedger,  10  S.  Dak.  293,  as 
as  to  appeal  prematurely  taken;  Yori  ▼.  Cohi 
ties  fail  to  agree  as  to  statement  of  oaae  on 
statement  is  settled  by  court,  certificate  of  , 
been  allowed  and  is  corre^  oaimot  be  impi 
trinsic  evidence. 

AppeaL — Supreme  court  can  only  act  up( 
record  which  may  be  perfected  by  inserting 
document  itself  cannot  be  varied  or  ameodei 
463,464. 

Cited  in  Satterlee  v.  Bliss,  36  Cal.  621,  as  « 
son  V.  Patterson,  64  Cat.  547;  affirmed  in  Bo; 
ated  in  State  v.  a  P.  R.  H.  Co,  21  Nev.  101, 
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.  470,  to  the  lams  eSect;  Wasboe  et«.  Co.  v.  Hickej, 
b  sustaining  right  of  appellate  court  to  e^iamiiie  orig- 

not withstanding  clerk's  certificata  as  to  its  correet- 
Elarris,  00  Tex.  477,  to  the  point  that  the  trial  court 
Hate  court  retauui  jurisdiction  over  the  record  and  it 
r  to  change  it  or  determine  its  correctness;  and  in 
:Id  etc.  Ins.  Co.,  12  Wash.  St.  633,  as  settled  doctrine, 
ation  that  Dotice  was  filed  and  served  will  not  be 
t  aside  by  appellate  court  for  mistake,  pp.  464,  466. 
V.  Brovm,  6B  Cal.  186,  in  affirmance;  Moyle  v.  Landers, 

12  Am.  St.  Rep.  28,  but  on  the  last  point  herein,  al- 
ited  whether  an  express  stipulation  naming  the  neces- 
.  not  be  binding}  Wadaworth  v.  Wadsworth,  SI  Cal. 
itipulation  was  held  sufficient,  although  it  does  not 
exact  tacts  were;  and  in  Forin  v.  Yoell,  99  Cal.  174, 
,tion  as  to  the  undertaking  was  upheld,  referring  also 

the  Code  of  Civil  Procedure. 
>urt  upon  proper  application  could  relieve  from  such 
>  ground  of  mistake,  p.  464. 

v.  Spring  Vallej  G.  Co.,  74  Cal.  536,  in  affirmance. 
ted    States    cannot    be    attacked    collaterally    because 
strator  of  deceased  assignee  of  a  military  laud  war- 

ee  etc.  R.  Co.  t.  Campbell,  44  Cal.  92,  holding  that 
it  be  attacked  collaterally  for  mere  error  in  the  exer- 
to  make  the  grant;  Sherman  t.  McCarthy,  57  C*l. 
[n  the  principal  case  to  the  same  point;  and  so  in 
r,  58  CaL  257;  California  Reduction  Co.  v.  Sanitary 
.,  126  Fed.  42,  validity  of  grant  of  franobiae  by  city 
attacked  by  private  party  on  ground  of  irregularity 
wer  by  dty,  nor  because  of  failura  of  grantee  to  per- 
nonperformance  of  which  mvk  forfeiture. 


WOODS  ▼.  BUGBET. 

tgages  of  persoDal  property  are  void  as  to  credltora 
te,  actual,  and  continued  change  of  possession,  and 
I  such  change  depends  upon  the  dreumstanoes  of  ea/ih 

!r  T.  Kuhn,  71  Cal.  221,  applying  the  rule  to  a  pledge; 
.  05  Cal.  267,  S.  C.  29  Am.  St.  Rep.  114,  in  affirmance 
th  the  sale  to  a  third  person  by  a  cotenant  in  exclu- 
Dubois  V.  Spinke,  114  Cal.  294,  in  affirmance;  Geoi|^ 
L  177,  noted  under  Stevens  v.  Irvrin,  16  Cal.  503;  Rug. 
127  Cal.  295,  noted  under  Chenery  v.  Palmer,  6  CaL 
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119;  IU7  T.  B«7moiid,  8  Colo.  470,  applying  tli 
BMsinger  v.  Spangler,  9  Colo.  186,  187,  188, 
Steiger,  17  Colo.  567,  holding  tiiftt  a.  moitgat 
BiOD  within  a.  reiaonable  time;  Atttrey  v.  B 
with  ftpproval;  Dodge  v.  Jones,  7  Mont.  14 
but  the  oaae  hMm  that  executing  and  deliverin 
bought  in  good  faith,  paid  for,  brEuided  and 
Itorsss  was  a  sufficient  deliver;;  Tognini  v.  I 
4S  Am.  Bep.  443,  holding  that  the  change  of 
of  charcoal  in  pits,  where  the  vendee's  agen 
tlieir  name,  remained  in  posBeesion  a  few  da^c 
of  anotiier  who  visited  the  pita  every  day; 
Dale  402,  in  afBimaaee;  Bwing  t.  Merlcley,  3 
delivery  to  a  mortgagee  should  be  in  a  rea 
Alterton,  151  U.  S.  624,  in  affinnanoe.  So,  i 
Sawy.  208,  200;  S.  C.  7  Bank.  Keg.  4,  in  the 
in  In  re  Morrill,  2  Sawy.  3S9;  S.  G  7  Bank, 
a  mortgage.    Cited  in  74  Am.  Dec  604,  note 

General  Citation.— Walters  t.  BatliS,  10  Okl 

29  CU.  480-4SS.    PEOPLE  t.  SASSOTICH. 

Conatitntional  Law. — Statute  must  be  held 
pugnuit  to  the  o(»iHtitution,  p.  46E. 

Cited  in  Ex  parte  BodrigueE,  39  Tex.  770,  in 
em  P.  R.  R.  Co.  v.  Orton,  32  Fed.  Eep.  473,  B.  C 
tiaUy  the  same  effect;  Tucker  v.  Bamum,  144 
ion),  construing  County  Qovernment  Act,  p.  30 

Penan  is  de  facto  Official  w1k>  enters  under  1 
office,  p.  486. 

ated  in  Hull  v.  Superior  Court,  63  Ctil.  1T7, 1 
Petition  for  Habeas  Corpus,  3  Moot.  430,  with 
Dec  68,  extended  note. 

Title  to  an  Ofice  <»nnot  be  queetioned  eolla 

Cited  in  People  v.  Prorines,  34  Cal.  523,  and 
660,  in  afGnnance;  eo  in  Hull  v.  Superior  Co 
Auk's  Petition  for  Habeas  Corpiu,  3  Mont. 
WeUs,  21  Nev.  65;  S.  C,  37  Am.  St^  Bep.  484,  U 
T.  Kaesafei,  16  Oreg.  460;  S.  C.  3  Am.  St. 
Susanville  v.  Long,  144  CaL  36S,  as  to  ordii 
alleged  to  have  been  merely  de  facto;  19  Am, 

£0  Cal.  486-491.   PAIS  t.  STEVENOT. 

In  Case  of  Separate  Appeals  each  most  be  bei 
f.487. 
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Mr,  36  CaL  291,  lo  holding. 

tieh  u  open,  notorioua,  and  ezolnaiTe  is  suffi- 
of  oocupant's  title  to  real  estate  to  put  eubae- 
117,  pp.  486-491. 

,  31  Col.  IM;  S.  C.  89  Am.  Dec  170,  so  holding; 
fi72,  aa  a  well-settled  doctrine;  in  ThompttMi  v. 
ffimtance;  Pico  v.  Gallardo,  E2  Cal.  208,  to  the 
on  ia  not  notice  but  onlj  evidenoe  tending  to 
r.  Levy,  65  Cal.  119,  in  affirmance;  ho  in  the 
g  T.  Doutricli,  G9  Cal.  167;  S.  C.  43  Am.  Rep. 
S  Cal.  606;  S.  C.  49  Am.  Rep.  106;  Montgomery 
I.  C.  T  Am.  St.  Rep.  126,  also  declaring  the  rule 
endodno  v.  Baker,  82  Cal.  117;  and  Dreyfua  v. 
plied  to  an  unrecorded  lease;  Emeric  t.  AItb- 
iIbo  declaring  that  Huch  possession  is  not  ipso 
ridence  tending  to  show  notice;  Winterbum  v. 
t  applied  to  an  entry  and  possesHlon  under  an 
ecorded;  so  in  De  Frieze  v.  Quint,  04  Cal.  663; 
!i6;  Randall  t.  Lingwall,  43  Or.  387,  where  de- 
rother,  who  reconveyed  to  decedent,  and  latter 

decedent  took  posaeasion  and  leased  land  to 
«nt  to  him,  and  after  decedent's  death  brother 
id  rent,  posoession  of  tenant  wa«  notice  to  pur- 
lU;  Gale  t.  Shillock,  4  Dak.  196;  JeffersonviUe 

82  Ind.  406;  and  in  Raybum  v.  Davisson,  22 
lier,  1  S.  Dak.  194;   13  Am.  Dec  250,  note;  73 

B2  Am.  Dec.  776,  note.  Distinguished  in  Bell  v. 

in  action  to  cancel  deeds  where  plaintiff  as- 
nrecorded  deed  and  defendants  claim  under  re- 
in flubsequent  recorded  deed  from  plainitS's 
Dtor  took  DO  title  as  such,  burden  is  on  defend- 

nee  of  findings  appellate  court  will  not  assume 
and  make  findings,  p.  401. 
Small,  86  Cal.  360,  to  the  same  efieot. 

.  CUNHINGHAH. 

rUl  not  be  disturl>ed  where  there  Is  a  eubstan- 
pp.  496,  406. 

per,  32  Cal.  G37,  in  affirmance;  Wilson  t.  Cross 
B  the  rule  is  stated,  but  held  not  to  retain  Ha 
4mony  consists  entirely  of  depositions  and  the 
iportunity  to  judge  tlie  witnesses;  Pralus  t, 
17,  in  affirmance;  so  in  Welland  v.  Williams,  21 
lation  Co.  t.  Moyle,  4  Utah,  330. 
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Same. — This  rule  U  unchanged,  even  though 
the  motion  for  a  new  trial  did  not  preside  at  tli 

ated  in  WeUand  t.  Williams,  21  Nev.  233,  it 

Evidence — Alcaldes'  Grants. — Record  book  is 
exhibition  of  marginal  notes  and  crosB-lines. 
circumatanceB  is  admissible,  pp.  497-501. 

Cited  in  Donner  v.  Palmer,  31  Cal.  el4,  522, 
plaining  the  principal  ease,  but  it  was  held  tbi 
admissible  though  not  strictly  kept;  Palmer  t. 
ing  from  the  principal  case,  p.  497. 

Eridence  of  former  statement  of  wrtoeas  can 
except  for  impeachment,  but  witness  must  be 
to  such  statements,  p.  601. 

Cited  in  Ruiofeon  v.  Billings,  140  Cal.  46S,  t 
tions  of  decedent  Dot  against  interest;  73  An 
analogous  paints,  in  an  extended  note  discussu 

General  Citation.—In  Cunningham  v.  Ashle; 
merely  historically,  as  preceding  that  action. 
the  principal  case,  is  also  quoted  from  in  Heai 
Rep.  53. 

2B  Cal.  503.607.     BRUUHAGIN  ▼.  TALLAHT 

Statute  of  Limitatiani  begins  to  run  from 
cate  of  deposit  payable  on  demand  and  do  demi 
606. 

Cited  in  OrKeil  y.  Magner,  81  CaL  633,  15  An 
ing  the  principle  to  a  note  payable  on  demand; 
34  to  tbe  point  that  the  statute  begins  to  run 
accrues;  Mereness  v.  First  Nat.  Bank,  112  lo' 
320,  holding  action  thereon  barred  under  fact 
tenius,  30  Mich.  469,  S.  C.  24  Am.  Rep.  614,  v 
WitUr,  68  Wis.  20;  S.  C.  60  Am.  Rep.  628, 
Rogers,  3  Sawy.  06,  with  approval;  42  Am.  Dec 
781,  note;  and  15  Am.  St  Bep.  89,  note. 

Certificate  of  deposit  and  promissory  note  a 
feet,  pp.  606,  507. 

ated  in  Poorman  v.  Mills,  35  Cal.  120;  S.  C. 
ing;  McCully  r.  Cooper,  114  Cal.  202;  8.  0.  56  . 
proval;  so  in  Mitchell  v.  Easton,  37  Minn.  33E 
511;  Contra,  Gutch  ».  Foedick,  48  N.  J.  Eq.  35' 
477.  Cited  in  Curran  v.  Witter,  68  Wis.  20;  8 
holding;  14  Am.  Dec.  426,  note;  42  Am.  Dec  67' 
note;  96  Am,  Dec  93,  note;  and  4  Am.  St.  Ref 

General  Citation. — In  98  Am.  Dee.  564,  aot«. 
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liscuMion  »a  to  proniiesory  notes  payable  on  de- 

KS  V.  NOLTIITG. 

ntitled  to  poaseMion  ot  personal  estate  of  intea- 
the  date  of  intestate's  death,  pp.  510,  511. 
[enderson,  50  Cal.  36S,  with  approval;   Murphy  r. 
loted  under  Beckett  v.  Selover,  7  Cal.  215;  68  Am. 


action  for  wrongful  taking  or  conversion  of  pet' 

sed,  pp.  512-514. 

Ddersoo,  50  Cal.  369,  with  approvaL 

of  Deceased. — Section  116  of  Probate  Act  does  not 

ly,  pp.  512-514. 

luperlor  Court,  105  Cal.  607,  603,  in  affirmance  in 

ms  1458-1461  of  the  Code  of  Civil  Procedure. 

1  of  the  Probate  Art  is  not  a  penal  but  remedial 

V.  Bank,  6  N.  Dak.  487,  in  affirmance. 

:WOOD  T.  GAKWOOD. 

is  prima  facie  evidence  of  identity  of  persona,  p. 

T.  Pease,  S  Mont.  6S3,  in  affirmanee. 

iudieata  applies  to  decrees  and  judgments  of  pro- 

Budd,  ei  Cal.  349,  360,  so  holding  in  connection 
of  heirship)  Estate  of  Harrington,  U7  Cat.  132, 
laws  of  another  state  where  second  marriage  con- 
ot  death  of  former  husband  which  made  second 
beginning  were  not  proved,  proof  of  such  laws  on 
bution  do  not  overcome  estoppel  of  former  judg- 
widowhood. 

nt  of  court  having  jurisdiction  is  as  a  plea  as  bar, 
luiive,  but  thie  rule  doe*  not  extend  to  facte  which 
y,  but  rest  in  evidence  and  are  merely  collateral,  p. 

r.  Shafter,  32  Cal.  189,  holding  that  a  judgment  In 
ide  a  deed  as  a  cloud  on  plaintiff's  title  adjudi- 
I  in  the  plaintiff;  Jackson  v.  Lodge,  36  Cal.  38,  sub- 
the  rule,  but  holding  that  it  did  not  prevent  the 
t  upon  a  certain  issue  in  that  cose;  Estate  of  Pico, 
;  that  as  to  certain  parties  the  judgment  there 


20  Oil.  626-649  Notes  on  California  Sa 

operated  m  bji  estoppel,  but  whether  i 
estopped  the  court  did  not  decide;  Feirea  v. 
that  a  judgment  oan  onlj  be  used  as  evid 
directly  determined  bj  it  and  that  the  cod 
claratory  of  the  common  law;  Sanders  v. 
that  in  a  proceeding  by  the  administrator 
waa  error  to  lefuae  evidence  aliunde  npon  I 
both  husband  and  wife  having  periabed  in 
Emigrant  Ditch  Co.,  95  Cal.  G60,  in  affirma 
109  Cat.  20«;  Heed  v.  Cross,  116  Cal.  484 
Oreg.  574;  La  Follett  v.  Mitchell,  42  Or.  47 
against  seller  for  failure  to  deliver,  seller  m 
buyer  refused  to  deliver  when  property  tei 
meat  for  defendant  for  costs  is  no  bar  to  ai 
for  damages  for  refusal  to  receive  goods  i 
26  Wis.  162,  in  connection  with  the  concli 
the  status  of  parties;  and  in  Boyle  v.  Hini: 
to  the  point  that  a  failure  to  appeal  from 
sioners  as  to  a  Mexican  grant  makes  the  [ 
41  Am.  Dec.  6B2,  ext«nded  note,  as  to  the  n 
directly  in  issue;  S6  Am.  Dec.  211,  note,  a 
ments;  and  96  Am.  Dec  776,  779,  note,  to 

29  Oal.  629-633.   KICHAKDSON  t.  SKITH. 

Pleading. — Material  allegation  not  suffide 
631 -532. 

Cited  in  Salmon  v.  Olds,  9  Oreg.  4B9,  in 
and  BO  in  Ejewrcn  t.  Purdom,  11  Oreg.  2Q8. 

29  CaL  S33-549.  PEOPLE  ▼.  HOME  inS0R 

Bonds  of  the  state  are  subject  to  taiatioi 

Approved  in  State  v.  Board  of  Assessors, 

opinion  of  Bermudez,  C.  J.;  and  Id.  067,  disi 

State  bonds  owned  abroad  and  depoeitei 

here,  p.  540. 

Principle  of  the  decision  approved  in  Sta 
601;  Mortgage  Go.  t.  School  District,  10  Si 
3fl9;  and  Savings  etc.  Soc.  v.  Multnomah  Cc 
tinguished  in  Murray  y.  Charleaton,  96  1 
municipality  cannot,  under  the  guise  of  ta 
contract  obligations  to  its  creditors;  Estate 
noted  under  People  v.  Eastman,  26  Cat.  6 
La.  Ann.  1320,  noted  under  Falkner  t.  Hunt 
kuk  etc.  Co.,  153  Mo.  166,  77  Am.  St.  Ri 
Charleaton,  96  U.  S.  432;  Walker  v.  Jack, 
128,  and  New  Orleana  v.  Stemple,  176  U.  1 


t«8  OD  California  Heporta.  29  Cal.  SS5-S64 

D  in  contro!  of  a^ent  within  state;  Western 
Fed.  264,  sustaining  tax  on  bonds  deposited 

oner  by  foreign  corporation;  Western  Assur, 
266,  under  Ohio  itatutea  municipal  bonds  de- 

mperintendent   by   foreign   inauranoe   company 

Dlicy- holders  as  required  by  lnw  are  taxable; 
U.  S.  689.  Cited  to  ruling  ststted,  in  56  Am. 

;he  state  belou^ng  to  a  ncmrestdent  may  be 
■.  B47. 

ted  in  San  FranciHOO  t.  Lux,  64  Oal.  483.  So 
Equalication,  66  lowft,  40;  and  In  re  Jefferson, 
3d  to  property  of  a  nonresident  in  the  pos- 

:  which  identifier  ihe  property  assessed  with 

49. 

ruling  stated,  in  People  v.  MoOreery,  34  Cal. 

'.  Pennie,  93  OaL  470.     Bt«te  t.  Kidd,  125  Abk 

i  perxHialty  auffldent. 

kept  by  an  inanranoe  company  u«  »  part  of 

ndsco  T.  Spring  Valley  Water  Works,  63  Oal. 
ipital  sloek." 


Pledgee  does  not  lose  possession  of  wagons 
Igor  to   paint  them   on   premises   of   pledgee, 

iling  stated,  in  70  Am.  Dec  504,  note, 
iounsel,  and  refused  by  the  oourt,  ekonld  not 
1^  jury,  p  561. 

iritory  t.  Harper,  1  Ariz.  400;  and  Starling 
Va.  9S. 

i  T.  JOCELYW. 

or  refusing  of  motkm  tvr,  rests  In  the  soutd 
ilow,  p.  663. 
the  ruling  stated,  in  Territory  t.  Perkins,  2 

ent  witness  should  be  procured  by  defendant 
ison  to  the  contrary  appears,  p.  663. 
I,  130  Cal.  73,  noted  under  People  t.  Da  Lacey, 
304,  note. 


29  Cal.  G64-67&  Notes  on  California  Repi 

Witneases. — Persona  whose  names  are  Dot 
ment  may  be  ezaioiiied  as  witaesses  on  the 
state,  p.  563. 

Approved  as  authority  in  State  v.  Bought 
V.  Church,  6  S.  Dak.  95 ;  and  People  v.  Thiodi 

20  Cal.  5M-56r.    CAMDEN  t.  HULLBN. 

Harried  Woman,  acting  at  sole  tiader,  may 
567. 

Cited  with  approval  in  Hickey  v.  Thompsc 
Am.  Dec.  145,  □ot«;  and  cited,  generally,  a 
woman  acting  ob  sole  trader,  in  70  Am.  Dec.  6 

Pleading. — Ru]e«  of  pleading  require  a  den 
a  sworn  complaint,  in  subatan<:e  and  in  spirit 
fails  to  make  sui^  denials  he  admits  the  aver 

Cited  aa  authority  to  ruling  stated,  in  Doll  - 

20  Cal.  567-675.    HALL  t.  CBAHDALL.    80  j 
Agency. — Agent  is  not  liable  upon  an  unaul 
binding  hie  principal,  unless  it  oontnins  apt 
liability,  p.  671. 

Approved  and  followed  In  Lander  r.  Caatr< 
as  authority  to  the  ruling  stated,  in  Blanche 
462;  Farmers'  etc  Bank  v.  Colby,  64  Cal.  354 
Co.,  66  Cal.  455;  S.  C.  56  Am.  Eep.  108;  Walls 
S.  C.  11  Am.  St.  Rep.  233;  Senter  v.  Monroe,  : 
T.  O'Brien,  34  Neb.  70;  S.  C.  33  Am.  St.  Rep, 
Rulfino,  129  Cal.  523,  79  Am.  St.  Rep.  134;  not 
12  Cal.  168,  holding  principal  of  real  estate  aj 
tract;  Thilmany  v.  Iowa  etc.  Co.,  108  Iowa.  3 
of  bank  not  personally  liable  on  contract;  Bn>: 
holding  husband  not  personally  liable  when  coi 
note  to  Taylor  v.  Reiger,  63  Am.  St.  Rep.  356, 
officers;  Anderson  v.  Adams,  43  Or.  620,  holdii 
for  principal  in  excess  of  authority,  to  furr 
purposes,  personally  liable  thereon  on  implied 
dissenting  opinion  in  Andrus  v.  Blazzard,  23  I 
Ing  guardian  mortgaging  real  property  of  ws 
sooally  liable.  Cited,  bearing  upon  the  questii 
incurs  personal  liability,  in  HefTron  v.  Pollan 
Am.  St.  Rep.  770;  and  bo,  to  same  effect,  in  6 
Am.  Dec  76,  note;  93  Am.  Dec.  150.  note;  94 
Am.  Dec  437,  note;  100  Am.  Dec.  621,  note;  3 
11  Am,  St.  Rep.  234,  note;  22  Am.  St.  Rep.  608, 1 


<t«s  on  Califomiti  Reports.  29  Cal.  676-G8S 

iep.  8B0,  Dote;   and  48  Am.  St.  B«p.  914,  917, 

ley  T.  Catterlin,  94  Uo.  App.  637. 

i  Y.  AH  TEK. 

for  rape  it  is  noi  Decesaor;  t«  SrVer  ths  a|N 

ith  committing  the  crime,  p.  576, 

Wessel,  93  Cal.  353;  Sutton  v.  People,  145  III. 
*.  Cannon,  4  Utah,  127.  Cited  in  Mitchell  v. 
Iiolding  proof  of  age  unneoesaary;  State  v. 
indictment  for  carnally  knowing  female  under 
of  1S99,  page  67,  age  of  defendant  need  not  be 
,  note,  to  the  effect  that  the  age,  neither  of  the 

need  be  averred.  ' 

INS  T.  JOBDAH. 

order  to  recover  for  threat*  of  personal  rio- 
a  clearly  CTinceB  a  determination  to  reaiat  by 
laintiff,  must  be  sbowu,  p.  679. 
ion  approved  in  Buel  v.  Fruier,  38  OaL  697; 

Cal.  569;  Giddings  v.  Land  and  Water  Co.,  83 
Soott,  10  Oreg.  437. 

E  T.  JACOBS. 

istitute  offeiue  of  assault  vith  deadly  weapon, 

list  be  charged  in  the  indictment,  p.  579. 

ruling  stated,  in  People  v.  Congleton.  44  Cal. 
»  Cal.  229;  and  People  v.  Pape,  66  Cal.  367.   So 

Oreg.  30S,  8.  C.  11  Am.  St.  Rep.  333,  holding 
«d,  althougb  in  complete  ignorance  of  the  fact, 
'ee  from  alarm. 

[  T.  GABHIEL. 

8  docs  not  begin  to  run  in  relation  to  pueblo 
l>e«n  issued  by  the  United  States,  p.  585. 
Aguilar,  43  Cal.  291,  294;  Younger  v.  Pagles,  60 
V.  Fogle,  63  Cal.  11.  Approved  in  Treadway  v. 
camined  in  Norris  v.  Moody,  84  Cal.  152,  hold- 
of  1863,  tbe  statute  of  limitations  commenced 
inds  from  the  date  of  final  confirmation  of  the 
t,  under  the  codes,  which  went  into  effect  Jan- 
tion  runa  against  such  lands,  without  regard  to 
!  survey  or  grant,  or  to  the  issuance  of  any 
e  effect,  in  Bissell  v.  Benabaw,  1  Sawy.  560. 


29  CaL  695-605 


Bes  AdJQdicata. — Referrad  to 
where  the  alleged  new  fact  ezi 
action  in  which  the  point  in  isl 
glected  to  avail  himaelf  ol  it,  1 
sequent  action. 

29  Oal.  6Se-697.   6IFF0RD  t.  Ci 

Fiandulent  KepieaentatioiiB.— 
its  convenience  to  wood  and  w 
aa  to  which  the  purchaser  of  at 
rely  upon  the  repreeentations  o 

Cited  aa  authority  in  Morgan 
Bap.  128;  and  Hoock  v.  Bowm 
694,  and  applied  to  repreaenta 
ruling  stated,  in  90  Am.  Dec.  4 
Am.  St.  Rep.  509,  note. 

Beacisaion. — A  party  cannot  d 
price  of  property  on  tlie  gTOnnc 
sentations,  unless  he  has  retui 
within  a  reasonable  time,  if  it  1 

Ruling  approrsd  in  Herman 
Towneend,  5S  Cal.  fll4,  distingui 
of  Thornton,  J.;  Canal  Co.  t.  R( 
82  CaL  106;  Hammond  v.  Wall 
244;  Gamble  y.  Tripp,  9B  Cal.  Z 
of  stock  in  a  corporation) ;  Buei 
and  Girard  v.  St.  Louis  Car  Wl 
Austin,  131  Cal.  384,  holding  . 
valueless;  Wilson  v.  Hundley, 
cussing  remedies  in  case  of  sal' 
y.  Harrington,  6  Idaho,  332,  co 
scinded  after  suit  oommenced  ■ 
Kelley  t.  Owena,  607,  508,  609,  ( 
in  Maloy  v.  Berkin,  11  Mont.  14 
oellati^Hi  of  a  deed.  Cited  in  40 

29  Cal.  697-606.  WAKEFIELD  ' 
Pleading. — Complaint  in  actio 

need  not  aver  that  the  promise 
AfBrmed  in  Vaasault  t.  Edw 

Comlr,  75  Cal.  255;   Broder  t.  C 

77  CaL  431,  432  (applied  to  cm 


I  m  Oftliforala  Keporta.  29  CaL  eOS-410 

T.  Howard,  79  Cal.  688,  636,  8.  C.  18  Am. 
ft  deui&l  of  tbe  eoatrKct  is  auffldent  to  nise 
'  under  the  stfttute) ;  McMenomy  v,  Talbot, 
lojd,  86  Gttl.  132;  ftnd  Bradford  luFestment 
X>8  {rule  apfdied  to  an  answer  which  sllegea 
Bfenae).  Approv«d  in  Sklnker  v.  Arraatrong, 
iiUng  stated,  in  16  Am.  Dec.  149,  note, 
niae  to  paj  anj  draft  that  maj  be  drawn 
leM  in  writing,  and  signed  bf  the  promisor, 

Btc  Co.,  134  Cal.  193,  holding  letter  to  be  an 
.ecept  a  oertain  instnuuent,  and  ranutruing 
Tslton  T.  Mandeville,  60  Iowa,  597,  S.  C.  41 
an  oral  acoeptanoe  of  an  order  to  pay  money 
or  lias  no  fonds  of  tlte  drawer  in  his  lianda 


refusing   of,   on   ground   of   surprise,   is   a 
extent  in  tbe  legal  discretion  of  tlte  court 

By  V,  Mahoney,  30  Cal.  227. 
self,  either  by  a  nonsuit,  a  oontinuance,  or 
testimony,  or  in  any  other  way,  and  fails 
it  be  granted  on  ground  of  surprise,  p.  607. 
rla,  38  Cal.  466;  Delmas  t.  Martin,  39  Cal. 
rprised  must  apply  for  relief  at  the  earliest 
such  method  as  will  produce  the  lest  vexa- 
Ferrer  v.  Home  Mut.  Ina.  Co.  47  Cal.  430,  to 
:,  65  CaL  562;  and  Bailey  v.  Richardson,  60 
unsel  claimed  to  have  been  misled  by  the 
approved  as  authority  in  Bragg  v.  City  of 
Albert  v.  Seller,  31  Mo.  App.  257;  Rickrood 
;  and  Gaines  v.  White,  1  S.  Dak.  446,  447. 
ok,  2B  Wash.  148,  reversal  of  grant  of  new 
where  surprise  was  due  to  neglect  of  party 
use  reasonable  efforts  to  overcome  evidence 

hould  show  it  by  tbe  best  evidence  within 

U,  3  UUh,  159.  ated  in  Brooks  v.  Douglass, 
irty  moving  must  show  not  only  a  surprise, 
it,  and  this  he  must  do  by  showing  what 
event  of  a  new  trial.  So  in  Estate  of  Car- 
e  arising  from  the  testimony  of  a 


i!9  CaL  612-632  NoteB  on  CalifornU  1 

<UBappointiiig  witnnfl,  the  truth  of  which 
dent  ground  for  a  new  trial. 
Wbera  facts  exist  amounting  to  legal  si; 

bj  the  affidavit  of  the  attomef ,  and  not  o 
Cited  as  authority  in  Martin  v.  Bill,  3  I 

29  C«i.  612-616.  HcQDADE  t.  WHALEY. 

Appeal. — Transcript  on  appeal  from  or 
contain  an  authenticated  cop;  of  the  pleat 
of  their  contents,  p.  614. 

Cited  in  Todd  v.  Wiuante,  36  Cat.  130,  he 
to  will,  in  moat  cases,  answer  every  purp<: 

29  Cal.  615  619.   BOLTOH  t.  STEWART. 

New  TriaL — Order  granting  will  not  be 
assigned  for  grantiog  it  is  a  bad  one,  if 
granting  it,  p.  617. 

Cited  in  Borkheim  t.  Insurance  Co.,  3f 
power  of  the  appellate  court  in  reviewing 
ing  a  new  trial  is  not  limited  to  the  grouru 
So  in  Field  y.  Kinnear,  6  Kan.  233,  holdii 
granted  the  appellate  court  will  require  a  i 
than  when  one  has  been  refused. 

29  CaL  610-622.    SKIDMOHK  t.  TAYLOR. 

Replevin  is  a  Proper  Remedy  to  recover  i 
up  in  a  leatber  bag,  p.  B22. 

Approved  in  Sharon  v.  Nunan,  03  Cal.  ! 
Ter.  178,  and  Hamilton  v.  Clark,  26  Mo.  A[ 

29  Cal.  622-632.   PEOPLE  v.  GARNETT. 

Criminal  Law. — Exclusion  of  witnesses  . 
is  a  matter  resting  in  the  discretion  of  the  < 

Approved  in  People  v.  San  Lung,  TO  Cal. 
lin,  3  Utah,  146. 

Same. — Indictment  charging  a  burglar;  l 
two  offenses,  and  is  bad  on  demurrer,  p.  62! 

ated  in  People  v.  McFarlane,  133  Cal.  4 
is  not  necessarily  included  in  'Qaroeny";  P 
135,  an  information  charging  laroeay  and 
property;  People  v.  Curtis,  76  Gal.  53;  Sti 
Territory  v.  Fox,  3  Mont.  442;  and  North 
618.  Denied  in  State  v.  Ah  Sam,  7  Kev.  12! 
47  Minn.  427,  S.  C.  28  Am.  St.  Rep.  331,  1 


tea  on  CalifornU  Report*.  29  Cal  B32-B68 

aed  mkj   be   prosecuted  for  each   crime   eepa.- 

lent  ehargea  two  offenses,  the  objection  is 
hy  demurrer,  p.  626. 
Miplo  T.  Burgees.  36  Cal.  118;  snd  Territor; 
0.  Bo  in  People  t.  Jim  Ti,  32  Cal.  62,  and  ap- 
liription  of  stokn  property  in  Indictment. 
People  T.  Richards,  2  Am.  St.  Rep.  301,  ez- 
y  that  a  f«lonion*  intent  is  essential  to  the 

I  T.  DWIHELLB. 

ings  up  for  review  only  the  question  iriiether 

eeded  its  jurisdiction,  p.  634. 

R.  R.  Co.  V.  Placer  County,  46  Cal.  670;  Sayers 

645;  Farmers'  etc  Bank  v.  Board,  97  CaL  328; 
V.  Board  of  County  Commrs.,  S  Nev.  362;  anil 
,  169,  176.  Cited  in  Gamsey  v.  County  Court,  33 

review  to  reriae  adJon  of  probate  court  as  to 
riadiction. 

[  V.  SIGHAN. 

of  parties  plaintiff  must  be  taken  advantage 
>pear  on  the  face  of  the  complaint,  and  if  it 
sswer,  or  the  same  is  waived,  p.  640. 
V.  Stark,  36  Cal.  126;  Rutenberg  v.  Main,  47 
ider  of  parties  defendant) ;  Trenor  v.  Railroad 
it  V.  Pfiater,  51  Cal.  513;  Heinlen  t.  Heilbron, 
anley,  02  Cal.  88;  Faraccmb  v.  SUm,  18  Colo. 
140  U.  S.  604. 

I  T.  BOOHET. 

igainst  sureties  on  official  bond,  for  defalcation 

643. 
hnoon,  73  OaL   2T0;   and  approved  In  City  of 

442. 

T.  HOOBB. 
ig  new  trial,  if  for  any  cause  correct,  will  not 
reason  assigned  for  it  may  have  been  wrong. 

Borkheim  v.  Insurance  Co.,  38  Cal.  506;  and 
238.  See,  also,  Bolton  t.  Stewart,  20  Col.  61S, 


2S  CU.  S58-6H  Notea  on  CWifoniU  Re 

Malldom  PtoMCUtioB.— When  the  facta 
to  anbuilt  the  qnertioii  of  want  of  piob&bk  < 

Affirmed  in  Bmersoii  r.  Skaggi,  52  Cal.  24' 
ton,  66  Cal.  126;  Ball  t.  Rawlea,  93  Cal.  232: 
People  T.  Kilvington,  1M  Cal.  91;  8.  C.  43  A 
V.  Sbeiman,  107  Cal.  384;  approved  m  Pewi 
Ind.  146;  Burton  t.  Bm1w»7  Co.,  33  Uinn.  I 
B  Utah,  401;  <nt«d  to  the  ruling  sUted,  in  9 
Am.  St.  Rep.  141,  extended  nots,  where  tl 
and  the  subject  diacusaed  at  length. 

In  action  for  malidoua  proaecotion,  tiie 
show  affirmativelr  a  want  of  probable  cause 

Affirmed  in  Jonea  v.  Jonea,  71  Cal.  91;  Id 
and  Smith  v.  Liverpool  etc.  Ine.  Co.,  107  Ct 
V.  Tompkina,  IT  Colo.  448.  Cited  in  Davis 
319,  noted  under  Potter  t.  Seale,  8  CaL  221 
Cal.  102,  on  point  that  want  of  probable  ca 

Same. — To  sustain  this  action,  it  must  ap 
to  have  been  prosecuted  malicioualj  was  > 
party  injured  by  it,  p.  657. 

Cited  HB  authority  to  ruling  stated,  in  D 
3S2;  and  Ferguson  t.  Tobey,  1  Wash.  Ter.  i 

29  Cal.  658-661.   PEOPLE  v.  WIHTESS. 

Evidence. — Burglars'  tools  found  in  poaae 
offered  in  evidence,  as  a  lurcumstauce,  if  othi 

Approved  in  People  v.  Hope,  62  Gal.  296 
84  Cal.  463,  but  in  the  latter  caae  the  circui 
the  admiBsion  of  such  evidence.  Disapprove 
App.  200,  S.  C.  affirmed,  80  Mo.  54,  65,  holdi 
although  there  was  no  evidence  that  bui;gl: 
the  ooromiseion  of  the  burglary. 

Appeal. — Error  muat  affirmatively  appear 
p.  661. 

Affirmed  in  People  v.  Ebanka,  117  Cal.  66 
144  Cal.  300,  ae  to  instructions  where  reoor 

29  Cal.  661-664.    BBUHMAGrU  v.  SPENCI 
Jurisdiction. — Genei&l  terms,  "acUons  of  I 

as  employed  in  the  constitution,  include  ad 

ing  over  by  tenante,  p.  663. 
Approved  in  Johnson  v.  Chely,  43  Cal.  3 

eounty  courts  of  actions  of  unlavrfnl  detain 


ifornia.  lUporU.  29  Csl.  6U-e8S 

606,  noted  under  C&ulBeld  t.  Steveiu, 

I    8.  a  IS  Cftl.  S36;  eo  OaL  387;  and 

ho  oome  into  posseuion  after  anit 
tiff  recover,  and  a  writ  of  po«KM(on 
e  in  under  the  defendant,  p.  671. 
onei,  34  Cal.  4ST,  490;  and  Wether- 
96  Am.  Dec.  1S9,  in  both  of  which 
>r  in  the  report  of  the  principal  case, 
Id  be  Bubstituted  for  the  word  "plain- 
Ittom  of  page  671;  Scheerer  t.  Good- 
ng  T.  Neville,  29  Cal.  131.  Approved, 
£2;  and  Ritchie  v.  Johnaon,  60  Arh. 
«d  in  30  Am.  Dee.  313,  note;  and  16 


terrene  to  let  aside  an  attachment 

an  attachment  or  execution  creditor 
a  proper  showing  defeat  the  lian  of 
iball  v.  Riehardaon-Kimball  Co.,  Ill 
ppet  T.  Beck,  2  Colo.  App.  395;  Cited 
I.  109,  noted  under  Davis  v.  Eppinger, 
and  90  Am.  Dec.  Z9S,  note. 
mt  lien  cannot  be  made  on  account 
ivae  commenced  fraudulently,  p.  677. 
,  16  Nev.  402,  in  which  case  an  at- 
ood  faith  for  a  greater  oum  than  wa* 

B  not  stand  or  fall  upon  ttie  reasons 
order,  but  upon  all  the  fact«  in  the 

noe  Co.,  38  Oal.  600;  and  so,  to  same 
£38. 
Ben.  Boeietj  r.  Dudley,  27  Ind.  App. 


)d  upon  proof  of  the  act  by  the  ao- 
«d,  in  Bradley  v.  People,  8  Cola  006. 
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Evidence. — Dmnkenneai  of  defendant  chj 
missible,  not  as  an  excuse  for  the  crime,  bu 
p.  683. 

Approved  in  People  v.  Blake,  65  Cal.  2 
forgeiy;  Chatham  v.  Stat«,  92  Ala.  49,  proi 
V.  Commonweath,  92  Ky.  525,  robbery;  O'G 
passing  forged  check;  Hill  r.  Stat«,  42  Net 
der;  Cllne  v.  State,  4.S  Ohio  St.  334,  malicii 
wound;  and  Lyie  v.  State,  31  Tex.  Cr.  Rep 
denoe  held  admissible  in  mitigation.  Doctrii 
21  Minn.  28,  which  was  also  an  indictment 
at  aa  election.  Cited  in  People  v.  Hartman 
I>M.  10^  iM>t«;  kDd  40  Am.  Rep.  C70,  note, 


VOLTJKE  XXX. 

By  WILUAM  FOSTER. 
e  dlMioiu  to  Volame  147,  bj  Charles  L.  Taomoit. 

ICE  T.  TANDEHBBBO. 

.  does  not  appl;  to  appeals  from  Iat«rlo<nitor7  judg* 
I  entered  before  lUitnte  took  effect,  p.  21. 
■k  V.  CourtiH,  31  C>1.  206,  as  to  interlocutory  Judg- 
ibaron  v.  Sharon,  68  Cal.  337,  aa  an  example  of  ap- 
erlocutorj  order  and  a  final  judgment  being  included 
of  appeal,  bolding  thia  practice  correct,  and  also  tliat 
appeals  maj'  be  in  one  transcript;  Sterling  t.  Ster- 
cree  upon  conaideration  of  report  of  reference  in  parti- 
able  order;  Estate  of  Williamson,  26  Utah,  63,  order 
an  executor  of  decedent'*  realt]'  ie  not  a  Qnal  ap- 
Us  V.  Miller,  2  Neb.  310,  where  the  court  ruled  on  in- 
in  partition,  though  holding  tbem  not  appealable; 
,  11  Oreg.  73,  holdii^  that  an  appeal  lies  only  from  a 
ling  the  controreray  as  to  all  the  parUes;  and  In 

^.  434. 

defined,  p.  22. 

.  Smith,  137  CaL  301,  holding  a  judgment  not  final 
!  a  Deed. — Whether  it  may  be  explained  bj  parol 
•d  b7  a  majority  of  the  court,  pp.  22-64. 
7.  Ellen,  36  Cat.  369,  holding  that  "the  rule,  u  now 
lost  the  entire  bodj  of  modem  authorities,  is  that, 
isea  at  least,  the  real  conaideration  of  a  deed  may  be 
rent  from  that  expressed  in  the  deed.  It  cannot  be 
iraa  no  consideration,  for  the  purpose  of  showing  that 
jid  thn«by  defeating  the  operation  of  the  deed,  but 
or  other  and  collateral  purposea."  Cited  in  Salmon  v. 
I,  holding  that  although  the  conaideration  named  was 
aixty-one  dollars  an  instrument  was  re^ly  a  deed 
Jnity  Soc,  120  Mo.  510,  41  Am.  St.  Bep.  71S,  hold- 
tration  of  one  dollar  did  not  change  a  donation  to 
!;  Lake  v.  Bender,  18  Nev.  3B5,  holding  that  it  may 
1495 
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be  shown  that  the  coiuideration  named  was  ii 
Mutual  Life  Co.,  2  Saw;.  329,  to  the  point 
surance  premium  may  be  contradicted  by  tt 
to  3  Am.  Dec  307;  21  Am.  Dec  674;  30  Am. 
640;  and  90  Am.  Dec  270,  271. 

Deed  to  a  Mortied  Woman  held  to  be  a  gii 
to  be  her  sepamte  property,  p.  64. 

Referred  to  in  Peck  t.  Bnimmagin,  31  Cal 
citing  cosea  from  Textia  to  the  effect  that  i 
gift  to  the  wife  out  of  the  community  pr< 
Texas  cases.  Cited  in  Schuyler  v.  Broughton, 
that  when  a  deed  to  a  married  woman  show 
tion  paid  by  her,  the  presumption  is  that  th< 
erty;  Yesler  v.  Eocbstettler,  4  Wash.  St,  368, 
bought  land  in  her  own  name,  with  money  a 
herited,  a  part  she  had  earned,  and  the  rem 
profits  of  the  husband's  separate  property  wh 
all  the  land  bought  became  community  prop 
B4  Fed.  Rep.  66,  holding  that  a  quitclaim  de 
in  consideration  of  love  and  affection,  was  a  | 
112;  62  Am.  Dee.  479;  67  Am.  Dec.  629;  73  A 
637;  87  Am.  Dec  107;  and  96  Am.  Dec.  4S 
Lehi  Co.  t.  Moyle,  4  Utah,  340,  on  a  quest 
tinguished  in  Brown  t.  Whaley,  68  Ohio  St 
and  note,  page  800,  holding  deed  from  pu^i 
gift  under  local  statutes. 

30  Cal.  66  76.   LICE  t.  DIAZ. 

Alcalde  Giant. — An  indorsement  by  the  a: 
certificate  that  one  of  two  grantees  has  rsnoi 
is  therefore  granted  to  the  other,  does  not  divi 
in  the  absence  of  any  evidence  that  he  authoi 

Affirmed  in  Lick  v.  Dial,  37  Cal.  440.  ated 
Sawy.  407,  holding  that  after  title  has  reatei 
not  be  divested  by  the  commissioner  of  the 
patent  without  consent  of  the  grantee. 

Adverse  Possession  held  improperly  pleaded 

Cited  in  De  Freiie  v.  Quint,  94  Cal.  663,  28 
point  that  the  burden  of  proving  advene  pc 
relying  on  it;  and  in  Paine  v.  Comatock,  67 
pleading  the  statute  of  limitations  the  facta  n: 

80  CaL  76-78.  lORD  t.  HOPKnCS. 
Amendment  to  complaint  should  hara  beoi  i 
ated  in  note  to  34  Am.  Dec  198. 
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.  U7BKP00L  CO. 

t  P«lic7  held  valid  m  agalnat  other  creditors 
«r  making  no  objection,  though  not  having 
t,  pp.  85-91. 

Idere'  Co.,  38  Gal.  544,  646,  holding  that  aa- 
.gaignment  is  necesEftrj  if  so  stipulated  in  tlie 
'  etc  Co.,  92  Fed.  586,  687,  590,  holding  aa- 
illaterat  securitj  not  to  be  fraudulent  prefer- 
cy  act!  Blackburn  v.  St.  Paul  Co.,  116  N.  C. 
,  valid  because  assented  to  hj  the  insurer;  to 
r.  Colonial  Co.,  169  Mors.  16;  el  Am.  8t.  Rep. 
)enix  Co.,  71  Pa.  St.  34,  holding  a  condition 
len  waived  by  the  Insurer;  Bentley  v.  Stiutd- 
18,  holding  assent  of  the  insurer  necessary  to 
id  in  notes  to  56  Am.  Dec  748,  760;  67  Am. 
St.  Rep.  344. 

is  from  daU  thereof  "If  there  be  interest  due 
he  action  Is  brought,  it  should  be  included  in 
1,"  p  01. 

,  22  N«v.  399,  holding  that  interest  is  not  al- 
by  atatnte. 

CAZALIS. 


Ite,  89  Cal.  S36,  holding  that  a  contract  for 
I  the  relation  of  landlord  and  tenant,  not  a 
to  83  Am.  Dec  104,  106,  and  68  Am.  Rep.  101. 

.  JOHNSON. 

of  the  supreme  oourt  ie  limited  to  "eases 

the  inferior  court,  board,  or  officer  is  im- 

r.  Bryant,  62  Cal.  135,  to  the  point  that  "in 
ed  in  this  court  the  vrit  was  issued  by  this 
irt  to  an  inferior  court  or  judge";  Hetzel  v. 
3^,  dismisaing  the  writ,  because  the  board 
in   its   jurisdiction.     Affirmed    in   Phillips    v. 

I  used   in  the  constitution   "for   the   purpose 

■  local  jurisdiction,"  p.  102. 

lo.  T,  Board  of  Commrs.,  3  Wyo.  609,  holding 
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that  the  wordi  "muni<jip»l  aorporation"  do 
Bchool  district. 

Appellate  Jmiadiction  of  supreme  oourt  u 
the  oonstitution,  i*  of  "civil  u  distinipiiBhe 
106. 

ated  in  Wheeler  t.  DonneU,  110  Gal.  667, 
against  a  district  attomcf,  under  section  77S 
within  the  appelate  jurisdiction  of  the'supn 

30  Cal.  106-114.  ESTATE  OF  ISAACS. 

Probate  Appeal.— The  petition  and  account 
tlement,  are  part  of  the  record  on  appeal  fro 

AfBrmed  in  Estate  of  Page,  57  Cal.  B40.  ( 
Cal.  613,  holding  that  findings  made  by  the 
of  the  record  on  appeal. 

Bxecntor*!  Cemnussioni  allowed  on  monej 
cedent,  in  lieu  of  homestead,  by  order  of  the 

Cited  in  Estate  of  Ricaud,  70  CaL  Tl,  holi 
estate  accounted  for  ae  the  basis  for  allowai 
Estate  of  Dewar,  10  Mont.  438,  holding  that 
lated  by  the  law  in  force  at  the  time  of  flni 

30  C^I  123-126.  CASPENTIES  v.  THUKSTO 
Written  Retlce  of  DecitioD.— Notice  of  ii 
trial  held  to  have  been  served  in  time,  after 
in  a  jury-waived  case  of  notice  of  the  decisioi 
Cited  in  Mallory  v.  See,  129  Cal.  358,  note. 
t«n,  12  Cal.  446;  McCord  etc.  Co.  v.  Glen,  6 
statutes;  Biagi  v.  Howes,  66  Cal.  471,  hold 
"is  entitled  to  eueh  notice  of  decision  befo: 
although  he  is  present  in  court  when  the 
waives  findings,  and  aske  for  a  stay  of  proc 
feet  in  Keane  v.  Murphy,  19  Not,  B7.  First 
V,  Mi<!arty. 

30  Cal.  126-136;  S9  Am.  Deo.  70.   NORTON  t. 

Statute  of  Limitations. — Mutual  acoounts 
of  setoff,  p.  130.  Where  money  Is  delivered  1 
and  credited  by  the  latter,  it  must  ordinarily 
a  payment,  but  not  so,  we  apprehend,  as  to 
The  legal  presumption  is  that  a  delivery  of 
at  a  fixed  valuation  is  a  sale  and  not  a  paym 

Cit«d  in  SanU  Rosa  etc  Bank  v.  Bamett, 
meat  made  as  such  not  to  constitute  a  mutu 
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^.,  81  Am.  St.  Rep.  253,  on  general  subject;  Adams 
I.  126,  holding  that  an  account  was  not  mutual;  and 
74  Cal.  528,  530,  where  credits  for  merchandise  and 
I  be  pajments,  and  "there  were,  therefore,  no  re- 
letween  the  parties,"  Cited  in  Millet  v.  Bradbury, 
g  th&t  there  was  no  mutual  account  between  a  trus- 
■y,  the  trustee  holding  monej  of  the  beneficiar^r  for 
Ki  having  a  claim  against  the  beneficiary  for  serv- 
ee  was  a  creditor  as  to  the  services,  but  could  not 
of  this  claim  from  the  trust  funds;  while  the  tmstee 

of  the  beneflciarj  as  to  the  trust  fund  until  after 
ter  and  refusal  by  the  trustee.  Cited  in  Abbey  v. 
3,  holding  that  mutual  dealing  will  not  revive  lia- 
r  items  fully  barred  by  the  statute;  Wamii  t, 
I,  holding  that  delivery  of  personal  property  as  pay- 
«  an  account  mutnal,  but  Beatty,  C.  J.,  diaeenting 
X  between  delivering  a  piece  of  personal  property  to 
«ount  at  a  stipulated  price,  and  the  payment  of  the 
uty  to  be  credited  on  account,  la  so  little,  or  my 
at,  that  I  am  wholly  unable  to  comprehend  It,"  (p. 
1  V.  Disbrow,  TO  N.  Y.  11,  35  Am.  Rep.  503,  holding 
tt«r  uid  eggs,  to  be  credited,  on  a  store  account, 
nutual;  Hayden  v.  Waymire,  10  Oreg.  369,  where 
rvioes  and  defendant  furnished  liquor  in  return,  and 
Id  mutual;  Purvis  y.  Kroner,  18  Oreg.  417,  holding 
d  to  same  effect  in  Hannan  v.  Engelmann,  49  Wis. 
rage,  8  Utah,  470,  holding  that  credits  do  not  make 
The  note  to  the  principal  case,  80  Am.  Dea   70, 

Am.  St.  Rep.  143,  and  41  Am.  St.  Rep.  851. 

LBES  V.  McLELLAK. 

foreclosure  of  mortgage,  gives  the  purchaser  not  a 

37. 

Bank  v.  Bank  of  l&dera,  121  CaL  S42,  discussing 
lent  of  certiQcate  of  redemption  as  collateral;  Mc- 

32  Or.  6S2,  noted  under  People  t.  Hayhew,  26  Cal. 
kn,  70  Ala.  65,  holding  that  a  purchaser  at  sheriff's 
y  aell  to  another  and  convey  a  title  in  fee  simple. 

ITZEL  T.  WALDIE. 

,  validating  powers  of  attorney  by  married  women, 
ause  it  does  not  divest  vested  rights,  pp.  143-145. 
0.  V.  Shaffer,  116  Cal.  623,  58  Am.  St.  Rep.  108.  say- 
re  may  from  time  to  time  alter,  change,  or  modify 
ig  In   so   doing  they  do  not  affect  the  right;   but 
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whenever  tbej  aa  tix  alter  the  Teroedj  as  t 
or  Tender  the  right  scnroelj  north  pursuin; 
the  obligation  of  the  contract  upon  which  su 
holding  that  eo  much  of  section  3817  of  the  ] 
in  1865,  tta  impairs  the  right  of  redemption  a 
delinquent  taxes,  is  unconstitutional.  Cited 
Ark. 424,  and  JohnaoD  v.  Hichardaon,  44  Ark.37 
acknowledgment  is  validated  hy  a  healing  at 
165  Ind.  14fi,  sustaining  local  statutes  as  nc 
contract;  Utter  v.  Fraklin,  172  U.  S.  424,  susi 
ritorial  bonds  theretofore  issued;  to  the  same 
lor,  SO  Tex.  386;  Tilton  v.  Swift,  40  Iowa,  81, 
tive  statute,  authorising  a  court  to  receive  a  ' 
the  term,  is  constitutional;  Also  in  Webber  v.  I 
Rep.  592,  holding  that  a  sale  of  liquor,  void 
was  not  validated  b^  a  repeat  of  the  statub 
Nev.  229,  holding  that  a  statute  allowing  SticI 
be  probated  was  oonstitutional;  Stanley  v.  8 
ing  a  statute  validating  unsealed  deeds  was  co 
on  remedial  statutes,  in  18  Am.  Dec  510,  S20 
Am.  Rep.  398. 

Hanied  Wonun  may  convey  her  separate  ( 
:iey,  under  the  statute  of  1863,  provided  the 
cution  of  the  instruraent,  by  signing,  sealiii, 

p.  14a 

ated  in  Hart  T.  Church,  126  Cal.  4TT,  77 
under  ingoldsby  v.  Juan,  12  Cal.  S04;  Ellison 
;I55,  sustaining  conveyance  of  wife's  propert; 
ney  from  both  spouses;  Dow  v.  Gould  &  Cui 
holding  that  a  power  of  attorney  from  the  wi 
her  separate  estate  was  void,  even  under  the 
it  was  not  within  the  t«rms  of  that  statute, 
strictly,  'Twing  retrospective  in  terms,  and  1 
its  policy,  as  every  statute  must  be  that  maki 
evidence  in  proof  of  title,  whkh  at  the  time 
tion  was  evidential  of  nothing  except  a  mil 
Kantrovitz  v.  Prather,  31  Ind.  103,  99  Am.  1 
demurrer  was  properly  sustained  to  a  compi 
goods  sold  to  her  on  the  faith  of  her  separate  ■ 
no  averment  that  she  intended  to  bind  her  e 
Clark,  16  Oreg.  230,  holding  that  a  joint  signii 
and  wife  wae  snfBdent,  and  the  husband's  nam 
body  of  the  deed;  and  in  notes  to  26  Am.  Dec 
named  In  deed;  73  Am.  Dec  699,  65  Am.  Dec 
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tOPIX  T.  STB0N6. 

ridmce. — Tlw  proof  ought  to  be  not  0T1I7  eonslst- 
»*■  guilt,  bat  iiiaoiuUt«i)t  with  everj  other  nttknwl 

le  V.  Lachanais,  32  C%1.  435;   People  t.  R&mirez,  66 

DftTb,  04  CaL  441;  State  v.  Moxl«7,  102  Mo.  3B9; 
Tn.  Cr.  Bep.  491. 

iona. — Where  initnictioiw  already  given  in  a  crimi- 
i  subsUuice  all  that  defendant  aiked  for  and  was 
>reme  court  cannot  presume  he  ^os  injured  by  the 

to  reiterate  the  same  thing,  even  though  lubmitted 
:  but  in  such  c««et  it  is  better  to  give  the  instruc- 

pretext  for  an  appeal  by  refusing,  p.  156. 
le  T.  RamireE,  S6  Cat.  538,  saying:  "A  court  is  not 
elf  in  its  charge  at  the  request  of  counsel."  Cited 
,  T  Neb.  343,  holding  that  defendant's  instructions 
>Terad  by  the  charge  as  given;  United  States  v. 
39,  holding  it  was  not  error  to  lefuse  immaterial 
I  note  to  87  Am.  Dec.  101. 

t. — The  language  of  Shaw,  C.  J.,  in  Commonwealth 
L  320,   is   probably  the   moat  satisfactory  definition 

words  "reasonable  doubt"  in  any  case  known  to 
ice,  p.  155. 

.  Ferry,  84  Cal.  34,  holding  that  the  opinion  of  the 
h  absolute  certainty,  that  is,  a  conviction  so  perfect, 
iditioned  as  to  exclude  the  poasibility  of  a  doubt"; 
Idaho,  84,  holding  that  the  doubt  must  be  one  fairly 
idence;  and  in  note  to  52  Am.  Dec.  738. 
alms  in  omnibiis,  is  not  applicable  to  an  innocent 
BS,  p.  166. 

V.  Sprague,  53  Cal.  494,  holding  that  if  a  witness 
evidence  must  be  distrusted,  and  wholly  rejected 
ere  he  has  told  the  truth  in  other  respects;  to  same 
3oto,  50  Cal.  369;  White  v.  DUher.  87  Cal.  403,  hold- 
]1  of  the  Code  of  Civil  Procedure,  providii^  that  "a 
:  part  of  his  testimony  is  to  be  distrusted  in  others," 
ry  "must  distrust  him,  and  may  or  may  not,  not- 
distmst,  believe  him";   People   v.  Durrant,  116  Cal. 

witness  should  absolutely  discredit  his  own  testi- 
f  to  opposite  statements.  .  .  .  the  jury  must 
it.  Tbey  are  bound  to  look  upon  it  with  suspicion 
nay  reject  it";  Bonnie  v.  Barll,  12  Mont.  241.  hoid- 
may  disregard  nil  the  testimony  of  a  witneas  who 
:  are  not  bound   toj   dissenting  opinion  in   State  v. 


to  OkL  160-170  Notea  on  California  Rep( 

E^le,  14  Waah.  St.  567,  a  majoritj  of  tbe  oou: 
tiona  on  tbia  point  it  was  not  neceaaarj  to  i 
garding  tbe  false  teBtimony;  and  in  note  to  8 

Fact!  most  not  be  Awnnied  ia  charging  th 
but  it  must  be  left  to  the  juiy  to  wij  wliethei 
167,  1G8. 

Affirmed  in  People  v.  Buster,  53  Cal.  G13,  a 
Vtt.  760,  Cit«d  in  State  y.  Glynden,  61  lowi 
instruct  tbe  jury  that  the  admisBions  of  def 
tion;  cited  in  State  t.  Allen,  45  W.  Va.  76,  1 
oui  aa  being  on  matters  of  fact;  note  to  76  i 

Confessions  is  not  the  mere  equivalent  oi 
or  "declarations,"  pp.  167,  168. 

Cited  in  People  v.  Miller,  122  C»I.  87,  d 
and  "admission"  and  holding  certain  evidence 
102  Oa.  226,  quoting  Fletcher  v.  State,  00  Qa. 
Cal.  638,  aafing:  "The  term  ia  leatricted  to  a 
Cited  in  People  t.  lUmirez,  66  Cal.  538,  hold 
"tbe  apontaneous  suggestion  of  the  defendai 
erl;  admitted";  ako  in  People  v.  Velarde,  5 
meats  to  be  "in  no  aenae  a  confession  of  t 
on  the  contrary,  declarations  of  his  innocenc 
Cal.  614,  holding  that  admissions  of  defend 
and  "while  not  in  themselves  involving  his  | 
with  other  facts,  tend  to  prove  it";  to  sami 
merman,  118  Cal.  32.  Cited  in  the  following 
of  a  defendant  not  to  amount  to  a  oonfesai 
Kan.  110;  Taylor  v.  State,  37  Neb.  7B6;  SUt 
3S3,  384;  Fletcher  v.  State,  SO  Ga.  471.  Citei 
Oreg.  478,  holding  that  false  entries  by  a  bo 
feasion  of  his  embezzlement;  and  in  note  to  i 

30  CaL  160-170.    PEOPLE  v.  SANDERSON. 

Chief  Justice  cannot  be  a  trustee  of  the  a' 
not  a  judicial  office,  pp.  167-170. 

Disapproved  in  People  v.  Provines,  34  Cal.  i 
the  police  judge  of  San  Francisco  may  be  a  p 
in  Staude  v.  Ejection  CommisBiooers,  61  Cal. 
trict  judges  of  San  Francisco  could  perfom 
police  commissionera ;  Smith  v.  Moore,  90  Ini 
ion,  a  majority  of  the  court  holding  that  wh 
was  re-elected  for  a  aecond  term,  but  decUnei 
was  not  barred  from  taking  the  office  of  coti 
beginning  after  the  end  of  liis  firat  term  aa 
withsL-.iding  the   constitutional  proviaion   thi 


Hot«a  on  CkliforaU  BeporU.  30  Cal.  173-185 

ineligible  for  anj  other  during  the  term  for  which  ba 
nioD*  of  Justioee,  96  Me.  586,  deflniag  "offices  of  profit" 
utes;  Attomej  General  v.  Common  Coundl,  112  Mich. 
i.t  city  major  is  an  "officer  under  the  state"  and  vacates 
lection  to  goTernerahip;  note  to  State  t.  Hooker,  83 
),  on  public  officers.  Disapproved  in  State  v,  Laughton, 
ling  that  where  a  statute  made  the  lieutenant  governor 
ibrarian,  his  failure  to  file  the  statutory  bond  as  libra- 
icancy  in  that  office,  but  not  In  the  office  of  lieutenant 

in  note  to  72  Am.  Dee.  187,  on  offices. 

McDonald  t.  davidson. 

enying  allegations  of  complaint,  but  stating  facta  that 
's  right  to  recover,  raises  an  issue  that  may  tie  sup- 


PATTOIT  V.  PLACEK  CO. 
ir  c»nnot  retain  license  fees,  in  addition  to  bis  salary, 

Lmento  Co.  v.  Bird,  31  Cal.  78,  in  dissenting  opinion, 
lie  court  holding  tliat  a  county  treasurer  could  retain 
money  paid  o^er  to  the  state;  and  in  Ream  v.  Siski- 
622,  holding  that  a  tax  collector  may  retain  part  of 

TARPY  ¥.  SHEPHERD, 

—Defendant  in  replevin  is  bound  to  pay  "the  value 
onverted  in  lawful  money":  gold  and  greenback  values 
y  legal  oondusion,"  181. 
ett  V.  Steams,  31  Cal.  80,  as  to  the  values  being  pre- 

same,  but  holding  that  where  an  addendum  to  a  note 
ment  in  gold,  the  judgment  sliould  tw  for  gold. 

PEOPLE  T.  ALAMEDA  TUBHPIKE  CO. 
ill. — TIte   affidavit   must   show   strict   compliance   with 
14. 

«re  V.  Beese,  35  CaL  187;  Reed  t.  Allison,  61  Cal.  437; 
V.  New  Basil  Co.,  63  Cal.  122.    ated  in  Linforth  v. 

191,  holding  mail  service  of  notice  of  appeal  to  tie 
own  by  affidavit. 

is  not  taken  of  whether  there  Is  communication  by 
o  places  in  the  same  state,  p.  ISG. 
to  89  Am.  Dec.  S97,  on  judicial  notice. 


30  (M.  186-202  Notes  on  C&Iifomu  &t 

30  CaL  186.    WALTHEK  t.  BABOLT. 

Alien  e*iiiiot  hold  office,  p.  188. 

Dtetiuguished  in  Ward  t.  Crowell,  142  Ci 
¥.  Woodbury,  14  Oal.  43. 

30  Cal  lOO-lQI.    BOULWAKK  t.  CSADDa 

Tiorei  OT  Keplerin  Afainat  Sherifi.— Den 
to  suing  for  wnuigful  seisure  of  good*  ub 
third  party,  p.  101. 

Affirmed  in  Wellman  v.  English,  38  OaL 
56  Cal.  560;  Sharon  t.  Nunan,  63  Cal.  236; 
Cal.  483,  holding  it  unneceSBary  to  decide 
689  of  the  Code  of  Civil  Frooedure  as  ame: 
the  rule.     Affirmed  in  Burchett  t.  Purdy,  2 

Ler;  by  SheiifE. — The  drcumatance  that  < 
the  posteasioa  of  the  execution  debtor  a 
amounts  to  nothing  except  upon  proof  of 
191. 

Disapproved  in  Fuller  Co.  v.  McDade,  111 
officer  may  "seize  any  personal  found  in 
if  he  have  no  reason  to  suppose  it  to  be 
Cited  in  notes  to  12  Am.  Dec.  384;  20  Am. 
Cited  in  Brooke  v.  McCraclcen,  10  Bank.  lU 
the  taking  is  not  tortious,  there  must  be 
tlie  subsequent  detention  has  been  wrongfu 

30  Cal   1B2-202.     WILI^SOW  v.  CLEAVELA 
Setting  Aaide  Default.— Motion  made  aft 
not  too  late,  if  made  before  final  judgment, 
ing,  p.  107, 

Cited  in  Kaufman  v.  Sbain,  111  Cal.  20,  6S 
that  a  court  may  amend  a  minute  order  at 
respond  with  the  facts. 

Clerk  Entering  Default  "exercises  no  ju 
merely  in  a  ministerial  capacity,  and  unless 
within  the  statute,  his  acta  can  have  no  bind 
Cited  in  Kennedy  v.  Mulligan,  136  Cal. 
made  during  pendency  of  void  order  extend 
dence  Co.  v.  Prader,  32  Cal.  635,  01  Am.  Deo. 
entered  by  the  clerk,  after  plaintiff  had  fileii 
valid.  Cited  in  Sacramento  v.  Central  Pac. 
that  the  clerk  of  a  superior  court  had  no  p 
for  taxes  less  than  the  amount  assessed,  th 
had  agreed  to  compromise   the   claim;   BeinI 


Totea  on  California  lUporU.  30  Ce.\.  192-202 

Iding  tbat  where  the  affidavit  «f  service  of  sum' 
Ike  clerk  had.  no  authority  to  enter  a  default; 
Co.,  2  Mont.  101,  holding  that  a  judgment  b; 
led  on  a  bad  complaint,  and  the  question  can  be 
9  on  appeal;  and  in  Graydou  v.  Thomas,  3  Oreg. 

the  clerk  acts  ministerially. 

Complaint  should  be  stricken  out,  p.  200. 

Oasaneuara,  30  Cal.  565,  holding  that  the  rule 
■aignment  of  title  in   an   action  of   ejectment"; 
Ca).  45fl,  holding  that  "the  office  of  a  complaint 
J  issuable   facts   which  constitute  the   cause   of 
dence  to  prove  those  facts";  Jones  r.  Petaluma, 
ighcy  T.  Sohuette,  117  Cal.  225,  69  Am.  St.  Eep. 
ra  Am.  Dec.  490,  on  this  point, 
y  to  ■  Pleading. — "The  court  was  not  bound  to 
ler  the  signature  was  genuine,  or  put  there  by 
ut  any  eipress  authority,"  p.  200. 
>meys  in  87  Am.  Dec.  170. 
:. — Defendant  in  ejectment  may  deny  plaintiff's 

statute  of  limitations,  p.  200. 
rbctt,  43  Cal.  269,  holding  that  a  plea  or  defense, 
form  and  substance,  "is  not  to  be  defeated  or 
Luse  it  is  Inconsistent  with  some  other  plea  or 
there  is  no  distinction  in  this  respect  between 
ilcadinga  unverified";  also  in  People  v.  Lothrop, 
it  inconsistent  defenses  may  be  pleaded,  If  each 
itebbins  T.  lATdner,  2  S.  Dak.  140,  holding  that 
e  many  defenses  as  he  has;  Lawrence  v.  Peck, 
that  several  defenses  were  not  inconsistent,  but, 

need  not  elect  which  one  to  stand  on;  cited  in 
reus,  20  Utah,  247,  noted  under  Bell  v.  Brown, 
blbrook,  32  Wash.  353,  denial  of  cause  of  action 
ation  and  receipt  of  money  from  sale  of  land  is 
lea  of  limitations  setting  up  repudiation  of  any 
n  three  years  prior  to  oommenceroent  of  action; 
r,  13  Wash.  St.  201,  holding  that  the  defenses 
listent  with  each  other  that  plaintiff  was  not 
verments  of  the  complaint. 
miaes,  by  plaintiff  in  ejectment,  may  be  proved 

general  issue,  p.  200.  Upon  a  question  of  aban- 
ith  parties  should  be  allowed  to  prove  any  fact 
which  any  aid  for  the  solution  of  the  questioo 

wanda  Water  Co.,  147  Cal.  234.  applying  rule  t» 


30  CaL  202-208  Note*  on 

abandoTiineDt  of  water  right  I 
Rock  Co.,  39  CaL  £1S,  holding 
in  rebuttal  aa  to  hie  alleged  abi 
95  Am.  Dm.  186,  to  the  poin 
allowed  to  rabut  the  inferetuw 
use";  Moienhaut  t,  WilwMi,  ffi 
miaing  claims,  "the  inatant  a 
in  the  poBBeesion  occuib,  .  . 
does  not  lose  hia  right  of  poasi 
with  one  or  more  of  the  local  i 
a  forfeiture  m  the  result  of  su 
76  Cal.  211,  9  Am.  61.  Rep.  198, 
in  ejectment  defendant  may  pn 
to  show  that  the  plaintiff  1^ 
brought"  Cited  in  Utt  v.  Fie 
water  rights  for  Irrigation  that 
possesHion  thereof  without  any 
■titute  such  abandonment  there 
TIE.,  the  act  of  leaving  the  pies 
be  appropriated  bj'  the  next  coi 
at«d  in  Trevaakis  t.  Peard,  li: 
•M»ted  a  claim  to  mioeral  lant 
tiff  oould  not  defeat  the  claim 
note  to  40  Am.  Dec.  496,  on  ab 

Landlord  and  Tenant.— The 
hii  landlord's  title  does  not  eni 
under  the  leaae,  p.  201. 

AMrmed  in  Tewkabury  t.  Ma 

Judgment  in  unlawful  detain 
anoy  and  refusal  to  surrender, 

Afflrmed  in  Fredericks  ▼.  Jud 

30  CaL  202-200;  89  Am.  Dec  SI 
Misnomer  of  defendant  is  mal 
default  against  such  defendant 
Cited  in  Casper  t.  KUppeu,  6 
ing  that  a  judgment  against  0 
T<Hd  but  can  be  amended;  Alabt 
St.  Rep.  644,  holding  that  if  d 
ia  bound  by  a  judgment  by  def 
83  Am.  Dee.  292;  and  42  Am.  I 

30  CaL  206-208.     PEOPLE  t.  B 

Instructions  in  a  criminal  ca 

and  need  not  be  given  on  a  po 
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T.  Taylor,  36  CkL  26S;  People  r.  Beat,  39  Ckl. 
ton,  fil  Cal.  49S;  PeopU  v.  Gilbert,  60  Gal.  Ill; 
1  Coki.  146,  147.  Oted  in  note  to  8T  Am.  Dec  102, 
word  Bhould  be  defined,  if  used  in  an  inatruction. 


'.  French,  1  Ariz.  149,  as  to  the  word  'Awfully." 
tmctioB  on  «  point  shoald  b«  naked  for  if  dMii«d, 

T.  Willianu,  SS  OaL  28S. 

CH  V.  BUHCH. 

iai  muat  apedfy  aa  a  grooDd  the  fcuulBdeney  of 
finding  of  fact,  if  auch  grouiid  ia  relied  on,  p.  211. 
Freed,  1  Mont.  6fl3,  to  the  point  that  an  aaaign- 
point  out  wberein  the  error  lies. 
1  a  deed  in  one  particular  only,  and  that  is  the 
eed  delivered  to  a  third  peitoa  ia  an  escrow  onlj 
livered  to  the  gnuitee  upon  the  performance  hj 
condition,  p.  213. 

r.  Sears,  Bl  Oal.  284,  iS  Am.  St.  Bep.  177.  Cited 
,  87  Iowa,  761,  flaying:  "To  oonatitute  a  good 
must  part  with  all  power  and  oontrol  over  the 
>  revoke  it";  Nichole  ete.  Go.  v.  Bank,  B  N.  Dak. 
crow  la  not  shown  when  property  remaina  under 
Oark  V.  Campbell,  23  Utah,  672,  deposit  of  min- 
wHh  writing  authoriiing  Ita  purchase  by  certain 
rice  within  certain  time  is  not  good  escrow  In 
itract  therefor  between  parties;  Nicbots  t.  Opper- 
20,  iM^ding  parol  evidence  in  admiaaible  to  show 
eeda  for  exchange  of  land  were  executed;  Pruta- 
is.  652,  11  Am.  Bep.  698,  holding  that  where  a 
1  to  a  third  party,  to  be  delirered  to  the  grantee 
'a  death,  it  was  not  an  eecrow,  because  the  grantor 
it;  Campbell  v.  Tbonns,  42  Wis.  440,  24  Am.  Bep. 
t  ."'1  escrow,  because  the  grantor  retained  control. 
r*a  Agent,  of  a  deed  intrusted  to  him  for  that 
inly  if  made  before  the  agent's  authority  is  re- 
■,  p.  213. 

lybock,  63  Cal.  494,  holding  that  without  delivery 
c  V.  Bailhoche,  6S  Cal.  331,  holding  that  aa  an 
leliver  a  deed  until  so  instructed  by  the  grantor 
t  earlier.  ABirmed  in  Patton  v.  Coen  Co.,  3  Colo, 
dt   T.   Deegan,   69   Wis.   307,   holding  a   note   and 
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mortgage  to  have  be«i  deliTend,  ind  bej 

gagor. 

30  Gal.  214-218.     PEOPLE  v.  ENGLISH. 

Indictment  for  awault  to  oommit  murd 
utorj  requirement*,  p.  216. 

Cited  to  the  sune  effect  ht  a  rape  ci 
663.  rated  in  People  t.  Murat,  46  OaL  81 
dietment  charging  aasault  to  commit  murd 
a  deadlj  weap<Hi  to  do  bodily  harm  oaa 
pears  in  tlie  indictment  that  a  deadly  wu 
in  PeopU  t.  Lightner,  49  Cal.  229;  Pea 
ated  in  State  v.  Miller,  25  Kan.  700,  hold 
eientlj  described  hsBault  with  a  deadly 
in  State  v.   Sheerln,   12  Mont.  643;   33  A: 

Conviction  of  Lower  Degree  <a  Oiade  of 
where  the  lower  grade  ia  included  in  tbe  oi 

CiUd  in  Ex  parte  Ah  Cha,  40  Cal.  427, 
was  convicted  of  a  misdemeanor  under  • 
conviction  which  directed  impriBonment  in 
form  of  punishment  not  being  allowed  i 
efTect  in  Ex  parte  Max,  44  Cal.  S81,  bu 
punishing  a  misdemeanor  by  imprisonmei 
inquired  into  on  habeaa  corpus,  but  only 
adding  that  this  obvious  distinction  was 
case.  Cited  in  Ex  parte  Donahue,  65  Cal 
indictmmt  for  assault  with  a  deadly  wei 
aault  may  be  rendered;  People  v.  Pape, 
rerdict  of  assault  with  a  deadly  weapoi 
assault  with  intent  to  murder;  and  in  Pi 
to  same  effect;  State  v.  Snider,  32  Wuh 
offense  as  assault  with  deadly  weapon  un 
"with  deadly  weapon"  in  verdict  are  aur; 
T.  Odell,  1  Dak.  102;  Territory  v.  Coniad, 
45  Iowa,  327;  St«t«  t.  Robey,  8  Nct.  321; 
152. 

90  CkL  218-223.    BYAH  y.  DOVGHEBTY. 

Statement  on  appeal,  not  filed  within  < 
out,  p.  221. 

Cited  in  dissenting  opinion  in  Quivey  r. 
example  of  striking  out  a  statement;  and 
2  Ut^  110,  to  the  point  tliat  where  tbe  at 
tlw  appeal  it  only  on  tbe  judgment  .roll. 

SobmiaaioB  to  Aibitiation  becomes  an  oi 


lifornia  fteporta.  30  Oal.  223-236 

lie  itatntory  requirements  hAve  been 

Tel.  129,  bolding  thst  where  the  aub- 
lent  should  be  entered  on  the  award, 
.Id  be  entered  as  k  rule  of  court,  % 
leing  no  cauee  pending  in  that  court 
id";  Pieratt  v.  Kenned;,  43  Cal.  365, 
nly  be  authorized  by  the  BubmiBsiou 
t  he  must  actuallj  BO  enter  it;  and 
reodwa;,  65  Cal.  505. 
date  stipulated  in  the  submiseicm  is 

^n.  I 


n  bj  consent  «f  couneel  to  obttun  a 
,tute,  will  not  be  beard,  as  it  is  no 

ih,  M  Ney.  157.  Cited  in  Ward  ». 
kintng  right  of  amicus  curiae  to  show 
of  the  suit  under  consideration. 


re  a  spMial  verdict,  not  an  opinion, 

39  Cal.  577.  Cited  in  Pratolongo  t, 
that  "where  epeciflc  facts  are  put  in 
duty  of  the  court  or  referee  to  find 
enting  opinion  in  Murphy  t.  Bennett, 
ndingB  are  a  special  venlict;  and  in 
3,  90Z,  to  the  point  that  the  decision 
I  only  ultimate  facts  and  oonclusionB 

LB  KOT  Y.  BOGBBS. 
not  be  impaired  by  an  entry  by  those 
land,  unless  made  in  pursuance  of  a 
limant  was  a  party  or  privy,  p.  234. 
J4  Cal.  382,  M  Am.  Dec.   735,  holding 
quired  by  adverse  possession;   and  to 

12  Oreg.  410. 
at  bind  one  who  Is  not  a  party  or  » 
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Affirmed  In  bring  t.  CuDningliam,  77  Cal.  G 
Am.  St.  Rep.  173  and  54  Am.  St.  Rep.  046,  on  t 
to  66  Am.  St.  Rep.  8S7,  on  lis  pendens. 

Remainder- man  on  expiration  of  particular 
under  it,  but  claims  through  independent  source 

Cited  in  Pryor  v.  Winter,  147  CaL  668,  sta1 
not  run  against  remainder-maji  until  t«rminat 

30  Cal.  237-242.     BICKNBLL  t.  AMADOB  COI 
Official  Fees,  not  authorised  hf  atatnte,  oanii 


30  Cal.  243.    PEOPLE  t.  LAEDNER. 

Tazktlon.— McDcy  in  bonda  of  oonnty  treat 
and  belonging  to  litiganta  ia  aaeesaable  to  tb 
244. 

Cited  in  MinneaptJis  etc  Co.  t.  Trull  Co.,  9 
local  act  as  to  taxation  of  grain  in  warehouse 
367,  funds  of  bankrupt  estate  in  hands  of  tru 
ing  district  wlwra  values  would  be  tuseMable 
supervened. 

30  Cal.  244-247.    CASIAGA  t.  DBTDSH. 

Mandamna  is  within  the  jurisdiction  of  dis 

Cited  in  dissenting  opinion  in  Bosenbauro  i 

a  majority  of  the  court  holding  that  a  United 

not  issue  tbe  writ,  except  in  aid  of  a  jurisdici 

30  Cal.  253-280;  89  Am.  Dee.  03.  SHERMAN 
EnioUed  Statnte,  properly  authenticated  and 
retary  of  state,  Is  conclusive  evidence  of  the 
and  tbe  regularity  of  its  enactment,  and  caon 
islative  journals  or  pard  evidence,  pp.  254-280- 
ated  ia  Yolo  Co.  v.  Colgan,  13Z  Cal,  267,  2W 
taining  rule  and  holding  it  not  affected  by  pre 
tion;  People  v.  Harlan,  133  ChL  24,  holding  b 
Milwaultee  Co.  v.  Isenring,  100  Wis.  26,  on  pi 
of  a  Htatut«,  courts  may  examine  enrolled  or 
evidence;  Narregang  v.  Brown  Co.,  14  S.  Di 
Hahn  v.  Kelly,  34  Cal.  424,  holding  that  the  ju 
of  the  ooort  wherein  it  is  made,  and  easDot  b 
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,  minutei;  OroviUe  Co.  t.  Superriaora,  37  Cal.  363, 
KedingH  on  mandamua  to  compel  superviBora  to 
[lueation  of  fiaud  in  procuring  tbe  paaaage  of  the 
anaidered;  Earpeuding  t.  Haight,  39  Cal.  202,  2 
ig  that  in  mancULmua  to  compel  the  governor  to 
«,  the  motiTsa  of  aenatora  in  regard  to  their  pro- 
iquired  into.  AfBrmed  in  People  v.  Burt,  13  Cat. 
1  Oakland  Paving  Co.  v.  Hilton,  60  Cal.  406,  hold- 
rewrd  a  propoeed  amendment  to  tbe  eoiutitution 
iifwlB  rendered  tbe  amendment  void;  and  in  Hale 
U.  114,  holding  it  unnecessary  to  decide  whether 
itution  the  legialative  journals  could  be  examined 
t;  of  a  atatute,  "since  we  are  of  the  <^lnion  that 
rom  those  joumali  tha.t  the  act  in  queation  was 
passed."     In  the   Railroad   Tax  case    (San   Mat«a 

Co.),  8  Sa.W7.  203,  204,  13  Fed.  Rep.  767,  Sawyer, 
red  tbe  opinion  in  the  priixupal  case  in  1860,  said 
think  the  cam  of  Sherman  v.  Storj  oorrectly  de- 
stitutJon  as  it  then  was,  we  are  of  the  opinion 
the  Gonstitntion  requires  a  change  in  the  rule." 
U.  S.  676,  holds  that  an  enrolled  act  of  congress 

a  note  all  the  authorities  on  the  point,  to  1801, 
irindpal  caaa  is  approved  in  Graves  v.  Alaap,  1 
ommtseionera  r.  Butford,  03  Ind.  386;  Division  of 
211;  Weeks  t.  Smith,  81  Me.  648;  Ex  parte  Wren, 
.  Rep.  830;  State  v.  Swift,  10  Nev.  183,  186,  108; 
I,  736;  Usener  r.  State,  8  Tex.  App.  181;  McLane 
Div.  App.  401;  People  v.  Clayton,  S  UUh,  601; 
4  Utah,  3G3;  State  v.  Jones,  6  Wash.  St.  473;  and 

46  Fed.  Rep.  171.  Denied  in  State  v.  Franlt,  60 
such  inquiry.  Disapproved  in  the  following  cases, 
il&tive  journals  may  be  looked  into,  and  that  the 

prima  facie  evidence  of  ita  corToctnese  and  valid- 
:  CUoot  v.  Daviee,  40  Ark.  210;  Webster  v.  Little 
olding  that  the  journals  should  not  be  allowed  to 
nless  it  plainly  appes^rs  that  the  constitution  baa 
easential  point;  In  re  Roberts,  6  Colo.  628,  629, 
T  the  court  to  say  how  far  the  jouruals  are  evi- 
ist  of  authorities  on  both  sides;  Burkhart  v.  Reed, 
T  V.  Hill,  60  Iowa,  560,  6B5;  dissenting  opinion  in 
,  256;  Hart  v.  McElroy,  72  Mich.  460;  dissenting 
a  V.  Jackson,   61    Mks.   760;    State   v.   Smith,  44 

in  State  v.  KJesewetter,  45  Ohio  St.  263,  holding 
oiled  or  entered  In  tbe  journal  ciumot  be  proved 
lepoaited  in  tbe  stete  library;  Hunt  v.  State,  22 
ng  that  wbere  the  eonstituti<m  ^vvides  that  tba 
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presiding  officere  of  the  kgisUture  aiaM  ei, 
of  signing  bIuII  be  entered  in  the  jouroalB,  tl 
journals  to  see  if  it  has  been  done;  and  in 
621;  58  Am.  Dec.  S76;  66  Am.  Dec.  667;  85  i 
762;  9S  Am.  Dec  719;   13  Am.  Rep.  648;  47 

30  Cal.  280-200.    HIHir  t.  FECK. 

Findings. — It  ia  not  neceesar;  for  the  cot 
sent  the  reaulta  of  last  aoalfBia.  The  faet« 
and  the  facts  whidi  the  pkader  b  to  atat 
that  is.  In  both  conneetioiiB  fftots  are  to  1>e 
legal  effect,  p.  286. 

Cited  In  Porter  v.  Woodward,  67  CaJ.  530 
to  possession  in  ejectment  were  sufficient,  : 
request  for  finding  oo  that  point,  though 
made.  It  might  hare  been  held,  on  eiceptif 
that  the  findings  ehouM  have  been  made  a. 
Brown,  113  Oal.  17,  holding  that  the  fact  . 
sufiicientlj  expressed  in  the  findings,  and  tb< 
fact,  n  not  impaired  by  ita  having  been  pli 
conclusions  of  law." 

Appeal  from  denial  of  new  trial  being  tal 
cannot  be  considered  on  an  appeal  from  the 

Affirmed  in  Peck  t.  Vandenberg,  30  Cal. 
Sharon,  68  Cal.  337,  holding  that  where  the 
the  same  action,  the  notice  of  all  may  be  in 
Uking  as  to  all  in  one  bond;  Brown  v.  Wil 
point  that  where  there  is  no  appeal  taken 
the  evidence  cannot  be  examined  on  an  ap 
Reever  t.  White,  8  Utah,  100,  uot«d  under 
408;  State  v.  Reed,  3  Idaho,  560,  order  overru 
of  venue  m  criminal  case  is  reviewable  only  i 

Shenfrs  Sale.— The  title  of  a  buyer  resU  i 
tion,  sale,  and  sheriff's  deed.  The  judgmen 
proved  by  producing  tliem.  Recitals  in  the 
missible  to  prove  his  authority,  but  are  en 
aj  evidence,  as  his  offidal  return  on  the  execu 
ated  in  Heyman  v.  Baboock,  30  CaL  37( 
order  of  sale  of  mortgaged  premises  is  not  p 
of  it  in  the  sheriff's  deed  "is  b«  incompetent 
a*  of  the  decree";  People  v.  Doe,  31  Cal.  2! 
.-cant  to  a  district  court  for  a  writ  of  assistan 
at  a  tax  sale,  ordered  by  the  judgment  of  a 
produce  the  judgment;  Blood  r.  Light,  38  C 
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leed  on  execution  salea  recitee  &  levy,  this 
iflt  one  not  &  part;  to  the  execution;  Los 
1  Cal.  147,  holding  that  where  a  purchaser 
the  judgment,  execution,  and  sheriff's  deed, 
he  sale,  uid  the  legal  presumption  ia  that 
rhich  preceded  the  sale  had  heen  dul;  per- 
d,  63  Cal.  519,  holding  that  where  an  exe- 

the  purchaEer  is  entitled,  after  the  time 
ds  deed,  and  may  compel  ite  execution  and 
lusive  evidence  of  the  facte  of  the  Bale  as 
ned  in  FeterHon  v.  Weiaabein,  76  Cal.  178, 
ieed  on  execution  aale  was  wrongly  admit- 
xat  requiring  production  of  the  judgment 
ffeot  m  Leviston  t.  Henninger,  77  Oal.  462, 

152,  ated  in  BoUtns  v.  Henry,  78  N.  C. 
1  a  sheriff's  deed  are  prima  facie  evidence 
>tes  to  11  Am.  Dec  709;  13  Am.  Dec  365; 
x.  64,  166. 

)  pass  the  title  on  delivery,  aa  the  reoerva- 
bions  precedent,  and  the  grant  was  by  words 

enberg,  30  CaL  64,  and  Bank  r.  Stark,  106 
Sprigg,  63  Cbl.  66,  holding  that  "an  estaU 
created  by  deed  except  when  the  terms  of 
other  reaeooable  interpretation."  Cited  in 
J.  470,  to  the  point  that  the  consideration 
dieted  when  thereby  the  legal  operation  of 
;  also  in  Gates  v.  Salmon,  36  OaL  598,  95 
ion  B«  to  whether  lands  conveyed  by  deed 
'ate  property. 

■,  116.    DODGHEBTT  y.  CBEABT. 

ita  proceedings  and  applies  its  jurisdiction 
t«  administer  justice  and  enforce  right  for 
I've  in  a  court  of  equity,  p.  297. 
),  55  Cal.  S6,  to  the  pcuut  that  a  court  of 
trdian  od  litem  to  set  up  a  mortgage  that 
it;  and  in  note  to  52  Am.  St.  Rep.  417,  on 

In  a  mining  ditch  may  be  temporary,  and 
lin  taken  up  by  the  party  aba:ndoDing,  even 
icurred  expense  on  the  faith  of  the  abaiid(Mi- 
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Mining  PutnCTihip. — Members  of  the 
Its  propert7,  m  t«KLDtt  in  oammon,  kdi 
thef  are  to  be  considered  as  partnen. 
diasatiafied  minority  ma;  resort  to  the  i 

Affirmed  in  Manville  v.  Parka,  7  Colo, 
and  partnen.  Cited  in  Hawkiiu  t.  Spa 
point  that  the  majority  oontrola,  and  to 
lock,  1  Mont.  227;  Anaconda  Oo.  v.  Butt 
ing  that  no  partjienihip  eiiated  under 
panj  WBB  not  actually  «ngaged  in  work 
ion  in  Kohn  v.  Old  Telegr&ph  Co.,  2  t 
mining  company  is  a  partnership  i  and 
107;  Childere  t.  Neely,  47  W.  Va.  75,  n 
CaL  S6B;  Bawkin*  t.  Spokane  etc  Mia. 
majority  owner  of  mining  d&im  may  oi 
adopted  in  working  mine,  and  may  enjo 
Ing  claim  except  aa  directed  by  plaintif 

30  Oal.  301-30D.  SALMON  t.  STMOHD 
United  SUtei  Patent,  when  issued  U 
it  held  in  trust  for  the  real  owner,  and 
the  operation  of  the  legal  Utk  for  the  b 
ated  in  O'Oonnell  r.  Dougherty,  32  ( 
trustee  does  oonvey  the  title,  "actions 
baaed  upcm  the  tjtle  must  be  brought  in 
33  Cal.  263,  holding  that  the  patentee 
real  ownw;  Hardy  t.  Harbin,  1  Sawy. 
from  the  patentee,  who  bad  no  amsti 
the  patentee's  title,  had  a  better  right 
grantee;  Norton  T.  Ueader,  4  Sawy.  61 
vested  in  a  conflimee  of  the  land  CMni 
tween  him  and  third  parties  remained 
T.  Sierra  Co.,  II  Sawy,  238,  26  Fed.  B> 
Cobban,  13  Mont.  3S0,  holding  that  a  ooi 
of  a  ootenant  of  the  patentee,  whose  nan 
as  against  purchasere  from  the  patent 
End  Co.  V.  Tinney,  22  NeT.  30,  holdiii 
trustee  for  another,  because  there  was 

30  Cal.  309-312.    HOUGH  V.  WATEBS. 

Estoppel  by  Judgment.— Judgment  a 
held  not  to  estop  him  from  bringing  ■ 
p.  311. 

Cit«d  in  HilU  t.  Sherwood,  48  Cal.  31 
against  defendant  in  ejectment  is  not  a 
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Dunlap,  73  Cal.  105,  sajing:  "The  rule  is 
uttable  defense  may  let  judgmeot  go  at  law 
;bool  District  t.  Whalen,  17  Mont.  16,  hold- 
,  who  did  not  appear  and  whose  rights  wer« 

estopped  from  userting  rights  in  a  later 
30  Ohio  St.  144,  holding  that  defendant  in 
[uitable  defense  or  reserve  it  for  a  separate 
Am.  Dec.  699,  and  64  Am.   St.  Bep.  S2B  on 


T.  CAHPBELL. 

LB  are  ground  for  new  trial,  p,  318. 
deraon,  44  CaL  69;  Chideater  v.  Consolidated 
Jush,  66  Cal.  134;  Mackey  t.  People,  2  Colo. 
le,  9  Colo.  126,  holding  it  must  offinnatiTely 
large  did  not  prejudice  def^idsnt,  or  it  Lt 
•  T.  Collins,  2  Idaho,  138,  holding  on  erro- 
red  by  a  later  oorrect  one.  Affirmed  in  Ter- 
139,  and  McClaine  t.  Territory,  1  Wash.  St 

Med  not  find  that  the  killing  was  absolutely 
1  to  the  assailed,  nnder  inrcumstances  suffl- 
a  reasonable  man,  p.  31S, 
[usoD,  9  Ner.  114,  116. 

V.  FAKRELI^ 

of  oonnterfeit  coin  from  defendant  held  to 
iiud  "othen,"  if  not  the  purohaser,  p.  317. 
Dec  67,  on  rea  gestae, 
not  require  corroboration,  p.  317. 
{er,  71  CaL  20,  holding  that  a  detectire  WM 
V.  State,  7  Tei.  App.  677,  32  Am.  Sep.  601, 
r  of  a  witness  and  whether  he  was  on  oc- 
to  the  jury.    Oted  in  People  r.  Chadwiek,  7 
iceeesary  after  fact  needs  do  OMToboraUMi; 
Z04,  where,  in  prosecution  for  larceny  which 
by  defendant,  it  appeared  that  it  was  aug- 
unknown  to  defendant,  was  deputy  sheriff 
nfurmed  of  what  troaspired,  such  witness 
ir  nor  an  accomplice. 
V.  Torphy,  78  Mo.  App.  208. 

CK  Y.  DATIS. 
that  goods  "were  furnished  for  and  used 
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in  tbe  fa^liahil^;  oP'  •  liotel,  la  not  on  a 
in  the  bot«l,  p.  321. 

Cited  in  People  t.  Jonea,  123  CaJ.  301, 
134  Oal.  eoi,  noted  under  Denver  r.  B 
PaciHc  Co.  V.  Sanders,  46  Fed.  It«p.  24f 
faotB,  not  inferences,  must  be  averred. 

Amendmenti  are  to  be  allowed  or  deni 
tinl  justice.  The  diBcretion  of  the  cour 
guided  bj  the  fixed  priDciplea  of  law,  p. 

Cited  in  Man-  t.  Rhodes,  131  Cal.  270, 
Improperly  refused;  Crosby  v.  Clark,  13! 
ment  property  allowed;  Hartin  t.  Luger 
Smith  T.  WaUr  Co.,  14  Cal.  201;  Cbtrk 
holding  tbat  (in  amendment  to  complain' 
mere'  Bank  t.  Stover,  00  Cal.  396,  holding 
an  amendment,  that  the  infttt«rs  therel 
when  be  filed  his  original  answer;  Scott  ' 
ing  that  if  an  objection  to  testimony  hai 
answer  might  have  been  amended  so  ai 
similar  effect  in  Estate  of  Doyle,  73  Ot 
Cal.  033,  holding  that  the  lower  court  erw 
ment  to  answer;  to  same  effect  in  Bumi 
as  to  a  replication,  in  Wright  t.  Bachell 
V.  Ralston,  12  Nev.  203,  holding  that  ai 
properly  allowed  aft«r  eridenoe  h&d  beei 

30  Cal.  325-343.    CALAVEBAS  COTJHrr 

Election  for  Choice  of  County  Seat. — Tl 
of  supervisors,  authorized  by  statute  to 
facie  evidence  of  the  result  of  the  electi 
reached,  the  citizens  must  have  a  remedy. 

Cited  in  People  v.  Stewart,  132  Cal. 
board  of  supervisors  are  merely  minister 
turns;  Borchard  v.  Supervisors,  144  Cal. 
supervisors  are  ministerial  as  to  canvaei 
result;  Powell  v.  Holman,  60  Ark.  9S,  ho 
control  until  their  "verity  is  overcome  b; 
do  not  speak  the  truth." 

Handamna  to  county  officers,  eommai 
offieee  to  the  oounty  seat  officially  decls 
of  a  majority  of  voters  at  the  election 
effective  remedy"  to  t«Bt  the  validity  of  i 

Cited  in  Gibson  t.  Supervieora,  80  Cal. 
18,  artide  n  <rf  the  CMiatitution,  legul 
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tatj,  prorldea  no  maduneiy  for  enforcing 
eery  baa  iurisdiction,  by  neceBsary  impli- 
tbe  people.  Affirmed  in  People  t.  Corn- 
ordering  an  iatae  of  fact  to  be  tried  by 
nglie,  5  N.  Dak.  695.  Denied  in  Leigh  t. 
.Ikat  neither  mandamus  dot  quo  warranto 
in  Mendenhall  v.  Denham,  3S  Fla.  254, 
commisBionen  alone  have  authority  to 
returns,  a  court  of  equity  cannot  enjoin 
n  tranEf erring  the  county  seat;  Jones  v. 
6,  bedding  that  in  the  absence  of  a  etat- 
irt,  in  the  exercise  of  general  jurisdiction, 
•a  case,  as  to  subscribing  stock  to  a  rail- 
Parmeter  v.  Bowne,  8  Wash.  St.  62.  a 
ig  that  a  superior  court  baa  no  jurisdic- 
iction  against  removal  of  a  county  seat, 
ition,  and  the  legislature  having  made  no 
canvas  of  votes  by  the  county  coramis- 
to  89  Am.  Dec.  731,  on  mandamus, 
nty  Buildings,  contributed  by  the  citizens 
leld  to  be  in  compliance  with  the  statute, 

29  Kan.  VH,  holding  that  where  eitiiena 
ction  to  give  land  to  it  in  caee  h  should 
.,  this  was  not  bribery  and  did  not  vitftiite 
o.  v.  Prindle,  61  Wis.  312,  holding  that  a 
to  a  county,  that  the  county  should  eret-t 
m  the  land,  waa  broken  by  a  remoTal  of 
itor  had  a  right  to  re-enter. 
Reed.  10  Okla.  137. 

T.  WILSOH.  8.  C.  13  Cal.  494. 
«Maining  tiK  words  "grant,  bargain,  and 
it,  "this  is  only  a  quitclaim  deed,"  must 
d  a  covenant  of  nonclum  therein  operates 
•,  grontoT  had  or  may  have  claimed  at  the 
S. 

33  Cal.  2SD,  to  the  point  that  a  quit- 
rter-soquired  title;  to  same  effect  in  Mc- 
130;  McGarrahan  v.  New  Idria  Co.,  49  Cal. 
xmflrmee  of  a  grant  gave  a  quitclaim  deed 
lied  later  related  bai^k  to  the  date  of  the 
ir  confirmation;  but  the  patent  waa  void 
aim  was  finally  oonfirmeil;   Emeric  v.  Al- 
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tiub4o,  90  CaL  459,  to  the  p 
quitdAim  deed  "i.ttachee  mere 
ports  to  coDvey";  Faivre  t.  Di 
a  deed  may  limit  or  quaUf  j 
"should  not  hesitate  to  cany  i 
T.  Yoakum,  94  Cal.  228,  28  Ai 
in  quitclaim  deed,  that  anj 
grantee,  does  not  hare  "the  e 
grantee  upon  ita  acquisition  hj 
ion  in  Emeiy  t.  Three  Hiveri 
holding  that  a  deed  vmb  perfc 
atruction;  Bean  v.  Kemmuir,  I 
a  life  estate  in  a  wife,  with  rei 
Bolter,  1  Mont.  708,  holding  thi 
deed  was  the  full  value  of  the 
quitclaim"  are  words  of  bai^ 
687,  on  quHclaim  deeds. 

30  Cal.  349-3Se.  HB5S  t.  Wim 
Prior  Possession  of  Mining 
but  it  must  be  actual.  In  the 
bousdariee  of  the  land  must 
marks  or  monuments  as  will  fa 
what  it  is,  pp.  365,  354. 

Cited  In  Gartbe  v.  Hart,  73 
good  against  mere  intruders,  \ 
complied  with  the  mining  laws 
holding  that  a  claimant  must  ( 
the  statutory  qualiflcations  of  i 
holding  that  the  marking  of  be 
7  NeT.  220,  holding  that  marl 
whole  claim,  though  only  part 
Utah,  206,  holding  that  constr 
physical  monuments  or  oomplit 
kin,  09  U.  B.  262,  holding  that 
of  title;  to  same  effect  in  Harr 
Rep.  866;  North  Noonday  Co.  ' 
128,  to  the  point  that  "a  mil 
claimants  is  valid,  irreBpective 
Lynch,  123  Fed.  934,  where  on 
on  public  domain  to  impound  t 
taxes  on  property  and  hired  agi 
BuOicient  to  preclude  acquiaition 
by  locator  basing  claim  principi 
notes  to  70  Am.  Dec.  679,  and  8 
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SOH  V.  KEYSTONE  CO.   S.  C.  23  Cal.  575. 
culm  ia  illegal,  linoe  the  Rtatut«  of  ISGO,  p. 

tt,  30  Cal.  484;  Felger  v.  Coward,  35  CaL  652; 

al.  644;  Herron  7.  Eagle  etc  Co.,  37  Or.  168, 

.  Co.  T.  Straoahan,  20  Cal.  108. 

pleaded,  not  tlie  evidenoe  of  them,  p.  364. 

Dcker,  42  Cal.  3S1.    Cited  in  James  v.  Qood«- 

g  that  probative  facta  need  not  be  proved  a* 

a.  Dec  408,  on  pleadings. 

[  mining  claim  is  the  bill  of  sale,  p.  366. 

idlett,  33  Cal.  320,  321,  and  Terpening  v.  Hol- 

1  note  to  S3  Am.  Dec.  107,  m  oonveyanoe  of 

f  T.  BABCOCE. 

Mmt  of  iqortgage  i*  faiTalld  onleM  an  order 
17  of  the  decree  la  given  to  the  iheriff,  pp. 

'ant,  132  Cal.  480,  on  pcjnt  that  commiMicmer 
'der  of  sale  in  making  sale  under  forecloauTe; 
87,  bnt  denying  power  of  equity  to  reform 
iroperty;  Nawmark  t.  Chapman,  S3  CaL  G69, 
I  was  ludeT  a  certified  oopj  of  the  decree,  in 
ad  684  of  the  Code  of  Civil  Prooedure,  it  was 
M  was  amendable,  "it  will  be  treated  in  ttda 
1  amended — th^t  is  to  say,  it  oanmat  be  at- 
kine  t.  Wiard,  72  Gal.  261,  saying:  "In  the 
rescribing  the  mode  we  think  the  oourt  might, 
the  sale,  direct  how  it  ibould  be  made";  Tr«- 
:^1.  542,  0  Am.  St.  Rep.  240,  holding  that  the 
S84  of  the  Coda  of  C^vil  Procedure  is  properly 
kHithem  Cal.  Co.  t.  Ocean  Beadi  Co.,  Hi  Cal. 
holding  that  aection  6S3  of  the  Code  of  Civil 
[ecution  to  be  made  returnable  in  sixty  days, 
t  named  in  section  684,  and  "in  the  absence 
jTy  has  resulted  from  a  delay  in  making  the 
aside  merely  because  it  was  not  made  before 
t";  and  in  note  to  S4  Am.  Dee.  672,  on  execu- 

BIN  y.  HOKI. 

d  to  pledgee,  p.  S7S. 

ntri<^,  6B  Cal.  160,  43  Am.  Bep.  848,  bolding 
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that  i[  the  pledgw  gets  back  the  pledg 
bailee,  the  pledgee  will  still  be  entitled  t 
third  person;  and  in  notes  to  49  Am.  E 

314,  on  pledge. 

30  Cal.  379-393.   PEOPLE  r.  DAVIDSOR. 

Nuisance. — ^'Whether  wiy  given  eneroa 
Tate  right  is  a  nuisanoe  or  not  b  a  quest! 

Affirmed  in  IC«quen>  t.  Lob  Angeles,  46 
People  T.  PbtIc  &  Ocean  Co.,  76  Cal.  161. 
Rirer  Co.,  30  Cal.  686,  as  an  illustration 
by  a  district  instead  of  a  oount;  oourt. 

AIcaJAe  Grants  of  marsh  and  tide  landi 
May  14,  1861,  p.  385. 

AfBrmed  in  Walker  v.  State  Harbor  C 
that  an  alcalde  oould  not  grant  lands  c 
the  bay;  and  in  Walker  t.  Marks,  2  San 

Tide  Lands  are  on  the  shore,  ''eoreret! 
p.  388. 

Affirmed  in  Rondell  t.  Fay,  3S  Cal.  : 
Sawy.  155,  158;  also  in  Andrus  v.  Knott 
covered  with  water  three-quarters  of  the 
such."  Cited  in  Elliott  v.  Stewart,  15  O 
bank  in  the  Columbia  river,  a  mile  from  t 
T.  Forrest,  11  Wash.  St.  229,  holding  thai 
harbor  area  and  the  line  of  high  tide,  or 
if  below  high  tide,  were  tide  lands  under  1 

Attorney  Genera]  may  file  an  informal 
ease  of  public  Duisanoe,  but  "the  jurisdio 
on  with  great  hesitancy  and  cautiMi,"  b 
no  criminal  jurisdiction,  and  public  nuie 
387,  388. 

Affirmed,  as  to  obstruction  of  a  street, 
220.  Cited  in  People  v.  Truckee  Lumber 
Rep.  187,  to  the  point  that  the  attorney 
formation,  apply  for  an  injunction  s^ini 
refuse  matter  in  a  stream  stocked  with 
Co.,  36  Ohio  St.  440,  holding  that  the  at 
join  the  obstructioD  of  a  county  road  by 

Erection  of  a  wharf,  on  or  below  tide  li 
may  he  abated  or  enjoined,  if  injurious 
and  proceedings  at  law  would  not  be  adeq 
wise  the  equitable  jurisdiction  fails  and 
kgal  remedies,  p.  389, 
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|[  k  Ocean  Co.,  7fl  Cal  161,  holding  that  u  a 
in  San  FiUDcisco  did  not  untawfullj  obstruct 
of  the  park  in  tbe  cuetomarj'  manner  bj  the 
purpreatuie,  it  waa  not  a  nuisance,  and  the 
people,  but  bf  the  citj;  dissenting  opinion  in 
Wash.  St.  284,  aajing  that  the  theory  of  pur- 
not  much  more  than  an  ancient  prerogative 
letanoe  has  been  complctlj  emasculated  bj  tha 
I  the  court  holding  that  the  right  of  the  state 
lOre  of  navigable  vater  is  BUperior  to  the  right 
larlan  Co.  v.  Paschal),  5  Del.  Ch.  456,  bolJing 
t  lie  against  the  election  of  a  wharf  under 
f  Madison  v.  Mayers,  97  Wis.  416,  65  Am. 
that  attorney  general  alone  can  sue  to  en- 
aide  of  city  limitB.  Denied  in  Revell  v.  People, 
ep.  26i  (note,  p.  280),  and  Hiclis  v.  Smith  (At- 
,  10&  Wis.  641,  holding  mere  purpreature  abat- 
'   general,   though  not  amounting  to  a   publio 

tVM. — The  state  may  bring  ejectment  for  a 
ID  state  land,  and  may  thereafter  oontrol  its 

P'rancisco  t.  Calderwood,  31  Cal.  590,  91  Am. 
e  owner  of  a  beach  and  water  lot,  by  adverse 
to  it,  in  spite  of  its  former  dedication  to  the 
!dication  never  having  been  made  complete  by 
le  public  Cited  in  Cobum  v.  Ames,  52  Cal.  397, 
g  that  if  a  riparian  owner  has  the  right  to 
in  navigable  tidewater  below  low-water  mark, 
oay  exercise  or  not  at  hie  discretion,  but  if  he 
t,,  and  a  wharf  is  built  by  another,  the  riparian 
ges,  or  if  the  obstruction  is  a  public  nuisance 
ropriate  proceedings ;  "but  he  has  no  such  title 
of  the  bed  of  the  ocean  as  wilt  enable  him  to 
ed  in  Son  Pedio  v.  Southern  Pacific  Co.,  101 
itj  cannot  enjtnD  the  driving  of  piles  in  a  bay, 
:  surveyor  general,  because  it  is  a  trespass  on 
hicli  alone  haa  the  authority  to  complain, 
listrict  courts  is  that  administered  in  the  high 
land,  but  these  courts  cannot  decree  the  dem- 
pon  the  public  domain  for  the  reason  simply 
:hout  leave,  p.  391. 

idiction  over  the  quardian  ad  1it«m  of  a  minor, 
lal.  86;  Rosenberg  v.  Frank,  68  Cal.  400,  hold- 
had  equity  jurisdiction  to  construe  a  pro- 
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senting  opioion,  Wright  v.  Su| 
,  of  discovery;  Bums  v.  Super 
it  powers  of  court  ss  to  punis 
ena;  Faught  v.  Faugbt,  98  Ir 
legatees  ma;  maintain  suit  t« 

.  NORWOOD  V.  EBNFIBLD.  t 
S  WitiUM. — The  party  e&lling 
^t  testified  to  by  him  by  any 
itly  oonbradiet*  the  witnees,  p. 
»  to  15  Am.  Dee.  97;  60  Am.  D 
lection. — Evidence  of  Utegality 
voter's  name  is  not  on  the  lis 
■ne  party  to  the  other,  p.  399. 
iwars  T.  County  Court,  14  Oo 
>ae  party,  the  other  aide  is  pre 
iX  voters,  this  fact  must  be  alli 
AppelUot  Shows  Bintr,  the  p 
1  by  it,"  p.  400. 
Rice  T.  Heath,  30  Cal.  612,  be 
at  no  harm  "could  have  been  t 
t  a  Voter,  as  to  his  place  of  r 
I  not  admiuihle  in  a  c(HiteBte< 
Iter  T.  Estes,  120  Cal.  p.  SSS,  I 
declaratiiMi  of  a  Tot«r  a«  to  li 
1  hearsay  of  the  most  dangeroi^ 

!.  ANTHOHY  v.  NYK. 
of  Mortgage. — A  complaint,  alli 
lave  some  interest  or  claim  up 
lly  adopted  and  long  establit 
the  nature  of  his  claim,  p.  402. 
nmelmann  v.  Spanagel,  30  CaL 
;  is  applicable  to  an  action  to  rt 
ihmead,  88  Cal.  323,  holding  t 
n,  the  burden  w«s  on  defeni 
,  and  it  should  have  beea  disclo 
I.  608,  holding  that  the  charactt 
immaterial  to  the  plaintiff  anc 
"  CMted  in  Howard  v.  Iron  C 
TB  are  made  defendants  in  a  s 
tion  of  whether  the  mortgage  ii 
-  they  have  set  up  their  inters 
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.m.  St.  Kep.  755,  holding  that  the  allegation  of  k  lup- 
interest  oovers  a  gubaequent  purchaser  and  the  owner 
redemption;  to  same  effect  in  Horton  v.  Long,  2  Wash. 
St.  Rep.  868;  and  in  Rust-Owen  Go.  t.  Fitch,  3  S.  Dak. 
:  the  rule  applies  to  foreclosure  of  mechanic's  liens. 

89  Am.  Dee.  124.  HILLEB  t.  STEEN. 
le  essence  of  the  contract  in  a  conditional  sale  only 
tion  clearly  appears  that  upon  default  of  paj'ment  of 
II  prior  payments  are  to  be  forfeitted,  p.  407. 
)  V.  Branch,  40  Gal.  11,  holding  time  not  to  be  of  tha 
ntroct  in  an  agreement  for  sale  of  land. 
unding  must  put  the  other  part^  in  statu  quo.  It  the 
a  resdnded,  the  plaintiffs  (vendees)  are  entitled  to  re- 
paid.  If  the  ooutract  was  not  rescinded,  the  Tendees 
to  the  possession  upon  payment  of  the  full  amount  due, 

case,  34  CaL  143,  holding  that  vendor  did  not  rescind. 
Id  not,  hecause  they  had  used  the  property;  the  ven- 
k  possession  under  terms  of  the  contract,  and  Tendeeg 
■  hack  what  they  had  paid  on  the  purchase  price;  Cen- 
r.  Mudd,  6B  Cal.  6SS,  holding,  on  demurrer,  that  the 
ould  bring  ejectment  against  the  vendee  in  possession, 
to  eomply  with  the  contract  of  sale,  which  stipulated 
by  vendee  his  right  to  possession  terminated;  Wilson 
tL  229,  to  the  point  that  the  vendor  of  land  must  re- 
m  received  on  account  of  purchase  price,  before  he  out 
Soe.  T.  Welch,  12  Oolo.  App.  198,  allowing  depositor 
y  to  recover  instsJlments  already  paid  subject  to  legal 
ished  in  Stntton  v.  California  Land  Co.,  86  Cal.  361, 
:tion  to  quiet  title  by  a  vendor  who  had  received  from 
ase  of  all  claims  against  a  defendant  claiming  the  bene- 
ulting  from  his  advancing  mMiey  to  the  vendee  to  pay 
lurchase  price, that  the  vendor  was  entitled  to  judgment, 
to  a  rescinding  vendor  being  compelled  to  return  the 
did  not  apply;  and  in  Rayfield  v.  Van  Meter,  180  Cal. 
;  where  the  buyer  of  personal  property  refused  to  pay 
it,  and  the  seller  replevied  the  goods,  the  buyer  could 
ss-oomplaint  in  the  replevin  suit,  reoover  what  he  bad 
account.  Cited  in  Hays  v.  Jordan,  S6  Ga.  749,  holding 
of  a  piano,  leas^  with  privilege  of  sale,  must  return 
paid  by  the  lessee,  deducting  a  reasonable  charge  for 
le  oontract  oould  be  rescinded;  and  in  notes  on  this 
Dec  317;  95  Am.  Dec  466;  96  Am.  Dec.  691;  1  Am.  St. 
St.  Rep.  679;  7  Am.  St  Rep.  262;  24  Am.  St.  Rep.  286. 
1  case,  89  Am.  Dec.  124,  is  cited  in  Beach's  Appeal,  68 
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Ooaa.  473,  holding  tbat  i,  conditioiiftl  sale  TCata 
tb«t  he  can  sell  or  mortgage. 

FindiDKS. — A  part;^  requiring  a  Bnding  upon 
specify  the  pmnt  without  dictating  the  terms 

Clited  in  Prince  y.  LjDch,  38  OaL  631,  536,  1 
that  ftfter  Bndings  are  made  and  filed  they  o 
tered  in  the  lower  oourt,  but  enors  of  fa«t  < 
motion  for  new  trial  AflSrmed  in  Pori«r  t.  Wc 
ing:  "This  must  be  bo,  inaamuch  aa  it  is  the  < 
the  fact.  Tlie  right  of  the  party  does  not  ext 
suggesting  the  point  on  which  a  finding  b  reqi 
StevenBon,  70  CaL  287,  holding  that  when  def< 
and  asked  the  oourt  to  "find  the  same  as  fact 
the  request  was  not  error.  Affirmed  in  Baml 
630.  Cited  in  Tombstone  Co.  v.  Way  Up  Co., 
findings  must  be  such  as  would  answer  tor  a  s] 

30  Oal.  408-419.  BORBL  t.  KOLLIHS. 

Power  of  Attome;  to  sell  land  does  not  an 
act  that  operates  as  an  estoppel  in  pais,  such 
of  the  partition  attempted  to  be  made,  and  d 
allotted  to  the  principal  by  the  partition  as 
it  by  deeds,  confirms  the  partitkm  made  by  tl 
authority,  pp.  413,  414. 

Affinned  in  Delano  t.  Jacoby,  96  CaL  280,  31 
ing  thai,  although  a  power  of  attorney  to  eel 
principal  was  estopped  from  repudiating  it, 
mortgage  given  in  payment,  and  demanding  t 
in  Gribble  v.  Columbus  Co.,  100  Cal.  72,  hold 
ratification  by  a  principal  of  the  iuiautborize< 
plies  to  corporations  equally  with  individual 
president  of  a  corporation  acted  beyond  the  au 
row  money,  but  the  eorporation  received  ani 
were  estopped  from  denying  the  validity  of  t 
don  V.  San  Diego,  101  Cal.  531,  40  Am.  SI 
"estoppels  must  be  mutual,"  and  where  a  cit 
half  of  a  pueblo  lot,  and  on  the  next  day  conn 
same  lot  to  another  party,  the  dty  could  not 
ing  an  undivided  interest  in  the  east  half,  bi 
that  the  first  grantee  did  not  still  hold  an  i 
west  half;  Blood  t.  La  Serena  Co.,  113  CaL  £ 
by  a  corporation  of  the  acts  of  Its  president  a 
a  mortgage,  bidding  that  ratification  is  "a  que 
while  estoppel  in  pais  addressee  itself  to  equi 
in  fact  has  been  ratified,  the  ratification  is  si 
need  of  invoking  the  doctrine  of  estoppel";  di 
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ised,  and  ratifloation  not  proTen;  and  referHog 
dissenting  opinion  on  page  236;  Uorria  v.  Bw- 
ed  under  Grogan  t.  S&n  Francisco,  18  Cal.  590; 
irch,  113  Gal.  661,  holding  that  a  church  wat  not 
ing  a  contract  made  by  its  secretarj  for  street 
rk  done  was  worthlesa.  Cited  in  Frost  t.  Erath 
.  St.  Rep.  835,  holding  that  a  power  to  sell  land 
lange  or  partition;   and  in  not«  to  92  Am,  Dec. 

land  must  be  actual,  and  II  an  incloaure  is  re- 
luat  h6  substantial,  p.  417. 

ill,  41  Ca).  682,  holding  that  an  imperfect  in- 
of  land  was  not  aulGdent  evidence  of  exclusive 
.ant  of  a  specific  piece  within  the  general  in- 
g  Valle]',  57  Cal.  546,  holding  that  a  fence  on 
lOt  was  not  «  sufficient  incloeure  thereof;  Town- 
i.  688,  holding  that  adverse  poBsession  must  be 
tatutory  period;  Shearer  v.  Middleton,  68  Mich, 
nanj  ways  in  which  adFcrse  poBsessiou  can  be 
by  bringing  suit;  and  in  notes  on  this  point  in 
Am.  St.  Rep.  ISO. 
urehill  T.  Ackerman,  22  Wash.  231. 

T.  CLAKKE. 

a  not  groond  of  reversal,  if  no  exception  was 

tral  Smelting  Co.,  2  Utah,  383,  holding  that  If 
the  cause  will  be  reversed  if  the  findings  do  not 

)f  contract  to  sell  land  cannot  be  enforced  by 
u  failed  to  pay  the  first  installment  and  the 

UiT,  31  W.  Va.  759,  holding  that  epecifle  per- 
lecreed  of  an  option  on  land,  as  it  was  not  a 

r  T.  BVBKTS. 

t  being  excepted  to,  It  must  be  presumed  not 
aeed  on  the  question,  but  decided  it  properly 
able  thereto,  p.  426. 

ipman,  34  Cal.  252,  holding  that  where  there  is 
.nt's  title,  it  is  presumed  that  the  court  found 
tiS;  to  same  effect  in  Morrill  v.  Chapman,  35 
stem,  38  Cal.  421,  to  the  point  that  "findings 
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which  will  support  the  judgment  are 
V.  CuBhing,  41  Cat.  99;  and  in  Kabn 
383,  tor  which  see  note  to  30  Cal.  419 

Kent!  and  ProfitB.— In  a  auit  to  i 
sold  at  sheriff^  sale,  from  date  of  aal< 
the  judgment- roll  in  a  pending  ejeotmi 
for  the  same  land,  is  not  evidenoe,  p. 

Cited  in  San  Jose  etc.  Bank  t.  Bai 
log  receiver  improperlj'  appointAd  1 
closure  suit;  Whithed  v.  St.  Antboa 
under  Barrls  t,  Seynolds,  13  CaL  61i 
holding  that  the  allegations  of  ft  com] 
■bowed  A  good  cause  ot  actimi;  note 
of  another  suit. 

30  Cal.  427-430.   PBOPLB  r.  JACESC 
Statntei.— Two  acta  on  the  aam«  i 
are  to  be  read  together,  p.  430. 

Affirmed  in  Chandler  v.  Lea,  1  Ida) 
mann,  134  Cal.  ISO,  as  modified  bj  Da 
flcntiug  opinion  in  City  t.  Board,  111  i 
and  constitution.   Cit«d  by  mistake  in 

30  Cal.  430-436.  SHESD  t.  WOODWi 
Declarations  of  PlaintlfE  In  S]ectm< 
held  admissible  to  rebut  the  presumpti 
Distinguished  in  Frink  y.  Roe,  70  O 
of  the  Code  of  Civil  Procedure,  as  U 
not  make  his  oral  declarationa  competi 
be  established  b;  a  writing,  or  give  t 
be  obtained  by  a  deed,  <w  make  the 
which  they  are  foreign." 

30  Oal.  435-439.  NAPA  VALLET  CO.  i 
Handamns. — Wl>ere  a  public  body 
to  do  an  act  whidi  concerns  the  publ 
power  may  be  insisted  on  as  •  duty,  p. 
Cited  in  People  v.  San  Franciseo,  36 
issue  to  compel  supervisors  to  aet  nn< 
of  Second  street  in  San  Francisco,  bei 
•ome  discretion  as  to  details,  it  waa  m 
work;  San  Di^o  v.  San  Diego  Co.,  4' 
the  words  "authoriied  and  empowered 
still  the  ofiScera  of  a  dty,  to  whom 
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luided  to  do  only  what  in  their  judgment  would  moat  promote  the 
itv'B  interests";  Price  v.  Riverside  Co.,  68  Cal.  434,  holding  that  where 
,  company  was  incorporated  to  furnish  water  for  irrigation,  't  was 
oand  to  furnish  wat«r  upon  being  paid  the  legal  rates,  and  mandamus 
'i»  the  proper  remedy;  but  euBtaining  a  demurrer  to  the  complaint  be- 
iiue  it  did  not  aver  a  speciBe  demand  before  bringing  suit.  Cited  in 
llinois  Co.  T.  Bamett,  S3  111.  321,  holding  that  where  aid  to  a  railroad 
ru  voted  by  a  town,  mandamus  might  issue  to  compel  delivery  of 
londE  to  the  oompany,  though  no  formal  subscription  had  been  made 
o  the  company's  books;  Atchison  Co.  t.  Jefferson  Co.,  17  Ean.  33, 
olding  that  maudamue  did  not  lie  to  compel  issuance  of  bonds  to  aid  a 
ailway,  because  the  majority  of  votes  cast  was  against  such  aid;  Bled- 
oe  V.  International  Co.,  40  Tai.  69T,  holding  that  mandamus  did  not 
is  against  a  state  cootrolter  to  compel  him  to  countersign  bonds  in  aid 
i  a  rulway;  and  in  note  on  thia  point  in  6S  Am.  Dec  360. 

KailToads  Concern  the  Pnblic  Interest  as  matter  of  legal  Judgment, 
.nd  however  that  conclusion  may  be  opposed  to  the  fact  in  the  case 
t  bar  makea  no  difference,  the  action  of  the  legislature  on  the  question 
LOt  being  open  to  review  by  the  judicial  department  of  the  government, 
1.437. 

Affirmed  in  Stockton  Co.  v.  Stockton,  41  Cal.  169,  ITS,  saying,  on 
iige  175;  "It  is  plain  enough  that  where  the  legislature  has  deter- 
alned  a  ^ven  purpose  to  be  a  pubUc  purpose,  we  must  so  consider  it, 
iiil«s«  ve  can  see  at  first  blush  that  it  is  not  possible  that  it  could  be 
Dch";  holding  constitutional  a  statute  empowering  a  city  to  aid  a 
■ilroad,  and  ordering  mandamus  to  issue  for  levy  of  a  tax  to  pay 
Dterest  due  on  bonds.  Cited  in  Santa  Ana  v.  Harlin,  99  Cal.  642,  an 
iction  by  a  city  to  condemn  land  for  a  street,  holding  that  while  in 
ome  eases  the  oourta  may  determine  whether  the  use  for  which  private 
rroperty  is  sought  to  be  t«ken  is  a  public  one,  these  cases  are  excep- 
iou  to  the  general  rule  that  the  legislature  determines  what  are  pub- 
ic uses,  and  its  action  is  not  open  to  review  by  the  courts.  Cited  in 
Itate  V.  Commissioners,  28  Kan.  436,  holding  that  the  legislature  ha« 
lower  to  establish  a  state  road  at  expense  of  a  county,  without  sub- 
nitting  it  for  appTOv«,l  to  the  officers  or  people  of  the  county;  and  in 
loU  to  22  Am.  Dec  692,  695,  on  public  uses,  and  note  to  60  Am.  Dec 
S3,  on  munidpal  aid  to  railways. 

U^lative  Appropriation  of  Sevenne,  raissd  by  general  or  local 
aiatiiHi,  is  coextensive  with  the  power  of  taxation;  the  power  of  a 
late  over  a  county  and  its  revenues  ie  as  its  power  over  all  the  coun- 
it,  that  is,  as  its  power  over  the  whole  people,  p.  438. 

Ched  in  Reals  v.  Amador  Co.,  36  Cal.  633,  holding  that  a  statute 
mpowering  one  county  to  pay  interest  on  its  debt  to  another  county 
'u  valid,  and  ordering  mandamus  to  issue  to  compel  the  levy  of  a 
Ai;  alao  in  dissenting  opinion  in  Hoag  v.  Sparks,  27  Aric.  614,  a  ma- 
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jority  of  the  court  holding  that  where  the 
raiaed  for  one  purpose,  the  funds  cannot  be 

30  Cal.  439-448.     CARPENTIBR  t.  OAELi 
Equitable  Defense  of  Fraud  must  be  full] 

equity,"  not  barred  by  the  statute  of  limit 
Cited  in  Jackson  v.  Lodge,  3fl  Cal.  55,  1 
barred  by  the  statute  Is  not  "live";  holdin 
evidence  is  admissible,  both  in  law  and  e 
is  in  fact  a  mortga^.  Cited  in  Lyon  v.  I 
to  foreclose  a  mortgage  by  the  mortga) 
that  a  counterclaim,  based  on  notes  of  thi 
by  the  statute  at  the  beginning  of  suit  by 
be  allowed;  Swasey  v.  Adair,  88  Cal.  182, 
comes  an  "actor"  as  to  his  equitable  defen 
a  character  as  may  be  ripened  into  a  decret 
V.  Kessing,  89  Cal.  485,  23  Am.  St.  Rep.  49 
defense  was  not  fully  pleaded. 

Statute  of  Limitatiant.— An  action  to  set 
must  be  brought  within  three  years  from  di 
A£Brraed  in  Dannmeyer  t.  Coleman,  S  Si 
Pipe  V.  Smith,  5  Colo.  157;  Bradbury  r.  Di 
Pogue,  2  Colo.  App.  164;  Young  t.  Whitten 
V.  Kemper,  90  Ohio  St.  217;  the  statutory 
years,  and  in  Ohio  four;  Pierce  v.  Merrill,  1 
62,  noted  under  Sublette  t.  Tinney,  0  CaL 

CoUateial  Attack  on  Judgment.— A  judgi 
laterally  attacked  for  fraud;  nor  for  want 
appears  on  the  face  of  the  record.  The  jv 
eral  jurisdiction  imports  absolute  verity.  I 
appearing  of  an  attorney  without  authoritj 
damages  against  him  if  solvent,  or  in  equitj 
446. 

Affirmed  in  Hahn  t.  Kelly,  34  Cal.  402,  1 
judgment-roll  importing  absolute  verity,  sa; 
consequence  whether  the  jurisdiction  of  the 
upon  the  judgment-roll  or  not,  for  if  it  doet 
presumed";  Butler  v.  Soole,  124  Cal.  72,  hoi 
elusive  when  not  contradicted  or  inpeachei 
T.  Ferris  Irr.  Dist.,  132  Cat.  292,  holding  decn 
ization  of  defendant  not  attackable  collab 
fraud;  Harter  v.  Shull,  17  Oolo.  App.  166. 
defense  that  it  waa  pioeured  by  fraud  ia  i 
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a  action  is  a  collateral  attack  upon  a  decree 
I  is  primarilj  to  lecure  separate  maintenance 
former  spouse,  and  as  mere  incident  thereto 
lal  decree  set  aside;  Eobbs  v.  Duff,  43  Cal, 
at  foreclosing  a  mortgage  cannot  be  collatef' 
that  the  suit  was  amicable,  or  contradicted 
'er  from  the  judgment-roll ;  Drake  v,  Duven- 
iudgment  in  foreclosure  was  held  to  be 
tment  for  the  same  land,  the  entry  of  the 
of  summons  being  presumed  to  be  reguli 
Co.,  TS  Cal.  64S,  holding  that  in  a  suit 
□bate  court,  appointing  a  guardian  for  plain- 
f  attacked;  Hill  v.  City  Cab  Co.,  76  Cal.  190, 
□  a  judgment,  if  the  flndingt  show  the  judg' 
for  wajit  of  proper  service  of  summons  on 
e  of  action;  Crim  v.  Eessing,  86  Cal.  4S4,  23 
that  in  a  suit  to  recover  a  deficiency  in  a 
e  former  judgment,  though  in  some  respects 
icbed  by  any  evidence  outside  of  its  own 
tE,  S6  Cal.  283,  holding  that  where  a  judg- 
M  in  a  later  suit,  contained  two  judgments, 
considered  as  being  part  of  the  roll,  and  if 
imed  that  the  former  judgment  was  vacated 
and  in  In  re  Eichoff,  101  Cal.  603,  holding 
inistration  by  a  widow,  a  prior  decree,  an- 
on the  ground  of  the  former  wife's  insanity, 
been  properly  made,  though  there  were  no 
»rd,  of  service  of  process  on  the  insane  wife 
Cited  in  Newcomb  t.  Newcomb,  13  Bush 
19,  holding  thaA  where  service  of  summons, 
ue  notice  is  shown  by  the  record,  the  judg- 
u:ated  by  a  direct  proceeding;  Edgerton  v. 
Iding  that  a  decree  of  divorce  in  Savor  of  a 
lly  attacked  in  a  suit  by  the  wife  for  main- 
f  want  of  jurisdiction;  Deegan  v.  Deegan,  22 
r44,  and  Wandling  v.  Straw,  25  W.  Va.  703, 
:tack  the  authority  of  an  attorney  appearing 
med;  Smith  v.  Montoyo,  3  N.  Met.  B,  hold- 
le  presumed  from  the  judgment;  Treadwny 
olding  that  a  judgment  in  trespass,  reciting 
good  on  collateral  attack;  Nevil  v.  Clifford, 
taxpayer  may  sue  to  get  aside  a  judgment 
Gained  by  fraud,  and  need  not  wait  until 
the  tax;  and  in  note  to  79  Am.  Dec  148, 
illa.teral  attack  on  a  judgment. 
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30  CaL  448-455.    PEOPLE  ▼.  DODGE. 

Instructions  for  Defendant,  in  a  criminal  case,  need  not  be  presented 
in  the  precise  language  and  arrangement  selected  by  counsel,  p.  4oO. 

Cited  in  People  ▼.  Williams,  32  Cal.  288,  to  the  point  that  the  oouit 
may  modify  an  instruction;  People  y.  Davis,  47  Cal.  96,  holding  that 
an  addition  by  the  court  to  the  instruction  asked  for,  '*that  in  no 
respect  changed  or  modified  the  sense  of  what  preceded,"  was  proper; 
People  V.  Hall,  94  Cal.  600,  to  the  point  that  '"a  court  has  a  right  to 
amend  imperfect  instructions."  Approved  in  United  States  v.  Camp, 
2  Idaho,  218. 

Murder. — ^A  verdict  based  on  circumstantial  evidence  is  valid,  p^  45L 
Approved  in  State  v.  MoEieman,  17  Nev.  230. 

30  Cal.  455-458;  89  Am.  Dec  129.    McPHSRSON  v.  PAfiKES. 

Parties  in  Equity. — One  creditor  cannot  sue  alone  an  assignee  for 
benefit  of  creditors,  to  recover  the  pro  rata  of  the  party  suing,  hut  sD 
the  creditors  must  be  joined,  p.  457. 

Distinguished  in  Alison  v.  Goldtree,  117  CaL  549,  a  suit  for  aeooont- 
ing  by  beneficiaries  against  a  trustee,  where  all  the  beneficiaries  named 
in  the  bill  were  not  made  parties,  holding  that  the  only  injury  vhidi 
could  result  from  this  "was  the  danger  of  future  litigation  against  the 
trustee  at  their  instance,  but  the  trustee's  failure  to  present  the  point 
to  the  trial  court  was  equivalent  to  a  waiver  of  this  rule  designed  for 
his  benefit."    Qted  in  note  to  90  Am.  Dec.  292,  293,  on  creditor's  bills. 

Multiplicity  of  Suits. — ^A  decree  in  equity  aims  to  do  complete  jus- 
tice by  settling  the  rights  of  all  persons  interested,  securing  the  safetj 
of  those  compelled  to  obey  the  decree,  and  preventing  further  litiga- 
tion, p.  457. 

Cited  in  Watson  v.  Sutro,  86  Cal.  529,  to  the  point  that  "equity  vill 
not  permit  litigation  by  piecemeal,  but  will  determine  the  whole  eon- 
troversy,  so  as  to  prevent  future  litigation";  to  same  effect  in  Pence 
V.  Sweeney,  2  Idaho,  923,  a  case  of  dispute  between  the  owners  of  a 
mine  as  to  their  rights. 
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30  Cal.  458-467.    AfiGENTI  y.  SAN  FRANaSCO. 

Reversal  of  Judgment. — ^The  consequence  of  a  simple  reversal  usoally 
is  that  the  parties  in  the  court  below  have  the  same  right  whidi  they 
originally  had;  when  the  reversal  practically  ends  the  oontroveTsy,  it 
is  usually  accompanied  by  an  order  dismissing  the  action,  p.  46BL 

Cited  in  Harrison  v.  Trader,  29  Ark.  95,  holding  that  where  a  judg- 
ment for  defendant  was  reversed  on  appeal,  the  lien  of  an  attaohmeot 
continued  to  be  valid;  and  in  Dickerson  v.  Davis,  111  Ind.  440,  holding 
that  where  judgment  by  default  was  set  aside,  defendant's  rights  must 
be  restored. 
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L  judgment  of  reveraal  ma.7  order  a  new  trial 
a  particular  issue,  or  may  direct  the  entrj  of 
Lcts,  p.  4S3. 

awyer,  33  Cal.  41S,  holding  tliat  where  the  bu- 
lae  "reversed  and  remanded,"  the  district  court 
;ment  than  the  one  directed;  Ryan  t.  Tomlin- 
Lg  that  if  0.  case  is  "raverBed  and  remanded," 
lat  this  was  intended  as  a  final  disposition  of 
,he  reversal  was  only  to  set  aside  the  judgment, 
be  held";  Heinlen  v.  Martin,  69  Cal.  182,  hold- 
a  appeal  is  a  final  adjudication,  requiring  only 
in  the  lower  court  to  make  it  enforceable,  the 
is  all  that  ii  to  be  done,  and  a  retrial  of  the 
udgment  is  the  law  of  tbs  ease;  Scbroeder  v, 
.  471,  holding  that  instead  of  directing  judgment 
ladings  Uke  case  must  be  remanded  for  a  new 
ren  v.  MeDouaM,  68  CaL  165;  DuS  t.  Daff,  101 
lere  a  new  trial  was  limited  to  a  single  issue, 
lely  on  that  issue,  or  might  also  recite  the  pro- 
trial  as  modified,  and  add  its  own  finding;  and 
07  Oal.  64,  to  the  point  that  the  effect  of  an 
M  remand  the  cause  for  a  new  trial.  Cited  in 
[an.  162,  holding  that  where  judgment  on  the 
a  appeal,  the  case  was  not  for  retrial,  unless 
were  presented;  Woolman  y.  Garringer,  2  Mont. 
igh  the  case  was  reversed  and  remanded,  a  new 
,  as  the  error  complained  of  occurred  after  ver' 
L8  Nev.  373,  holding  that  the  court  maj  order 
the  issues  in  a  divoroe  case;  and  in  420  Mining 
«j.  667,  to  same  affeot  in  a  cats  of  pre-emption 

D  decision   must  be    followed   by   trial   eourt, 

)anl[,  139  Cat.  307,  holding  modifloaUon  of  jndg- 
leeision  on  appeal. 

V.  SHEAK.     S.  C.  26  OaL  38. 

n  Ejectment,  acquired  aft«'  Issue  joined,  must 

nUI  answer,  pp.  472-475. 

V.  Pyser,  31  Cal.  338,  holding  that  an  objection 

lie  joined,  that  the  suit  was  abated  by  the  di- 

laintiS,  should  not  only   have   been   pleaded   by 

rat,  being  dilatory  matter,  "should  have  been 

discovered";  Barstow  v.  Newman,  34  Cal.  92, 
sold  his  title  pending  suit,  this  would  not  neces- 
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earily  defeat  the  action  even  if  pleadi 
Baglpy  V.  Ward,  37  0«1.  129,  153,  99  An 
sheriff's  deed,  even  if  pleaded  by  aupp) 
evidence,  for  although  for  some  purpose 
date  of  the  Bale,  "it  waa  executed  subaeq 
limited  the  issue  to  the  title  then  hei 
Heetres  v.  Brennan,  37  Cal.  380,  holding 
Ui  demand  that  plaintiff's  vendee  be  si 
he  had  pleaded  the  transfer  by  suppleme 
ter  that  concerned  only  plaintiff  and  hi> 
caster,  30  Cal.  356,  holding  that  a  sheri 
cause  not  pleaded  in  supplemental  ansi 
Telegraph  Co.,  2  Utah,  ISO;  and  McLan 
in  Dotea  to  IS  Am.  Dec.  262,  and  70  Am. 

CooTejrance  by  Plaintiff  in  Sjectment, 
of  ths  slightest  consequence  to  the  defi 
and  258  of  the  Practice  Act,  the  suit  u 
name,  or  his  vendee  substituted,  aa  the 

ated  in  Clink  v.  Thurston,  47  Cal.  3 
plaintiff  pending  suit  did  not  affect  his 
that  the  deed  waa  intended  as  a  mortg: 
Edwards,  4  Sawy.  12S,  and  Elliot  v.  T< 
that  an  action  of  ejectment  may  prooei 
plaintiff  after  bis  conveyance  to  a  etnjn 
80  Fed.  ISS,  permitting  continuance  of  a< 
tifT  after  conveyance  by  him,  under  Ore 
man,  2  Utah,  273,  holding  that  where  pl 
was  substituted  in  a  pending  suit,  any  c 
made  at  the  time;  Box  v.  Kelso,  6  Wash 
to  substitute  plaintiQ^s  assignee  in  a  sui' 
from  defendant. 

Description  of  Land  in  Compl&int  in  < 
the  lower  court  after  hearing  the  eviden 
cause  tor  error,  pp.  479,  481. 

Cited  in  Walsh  t.  Hill,  38  Cal.  480,  b. 
ing  call  bi  a  deed  waa  wrong,  the  fac 
agreed  with  each  other  and  conflicted  9 
ing  that  the  deed  covered  tJie  land. 

30  C»l.  481-486.    60LLEB  t.  FETT. 
Verbal  Sale  of  Hudag  Claim  is  inval 

p.  484. 

Clt«d  in  King  v.  Kandlett,  33  CaL  321, 
daim  by  purchase  must  be  proved  by  1 
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made  prior  to   1860.     Affirmed  in  Felger  y. 

Garthe  t.  Etirt,  73  Cal.  644,  holding  that 

Civil  Code,  the  transfer  of  a.  mining  claim 
!  T.  Hammeratag,  109  Oal.  124,  holding  that 

States  Bevised  Statutes  ia  in  the  nature  of 

locator  of  a  mine,  "and  the  interest  thus 
y  the  government  cannot  be  transferred  by 
in  accordance  witji  the  statute  of  frauds." 

in  03  Am.  Dec.  107. 

■  wrongful  entry  on  a  mining  claim,  and  ex- 
Id-bearing  earth,  is  the  value  of  such  earth 
Ekttel.  less  the  expense  of  extracting  the  gold 

earth,  p.  485. 

pring  Valley  Co.,  68  Cal.  193,  41  Am.  Rep. 
ifendant,  by  hydraulic  mining  washed  away 
claim  of  plaintiff,  defendant  would  be  liable 
ken  from  the  gravel,  "but  for  the  fact  that 
i  necessary  coat  of  extracting  it"j  Katon  v. 
Keys  V.  Pittsburg  etc.  Co.,  58  Ohio  St.  269, 
I  under  Maye  v.  Yappen,  23  Cal.  308.  Dis- 
.  Bonanza  Co.,  07  Cal.  409,  holding  that  the 
>  trespass  is  not  to  be  determined  on  the 
d  defendant  cannot  obtain  a  verdict  simply 

of  gold  taken  was  less  than  the  expense  of 
set  aside  a  verdict  for  Ave  thousand  dollars. 
he  principal  ca£e  has  been  cit«d  as  follows, 
.n  Coal  Co.  v.  Cox,  39  Md.  24,  17  Am.  Rep. 
t  for  digging  and  carrying  away  coal,  the 
lue  of  coal  after  its  severance,  before  put- 
ing  expense  of  severance,  and  adding  exem- 
>ass  is  willful;  Austin  v.  Huntsville  Co.,  72 
wrongful  mining  of  coal  is  not  willful  or 
Lsure  of  damages  is  value  of  the  coal  at 

severing  and  of  delivery  at  mouth.  Waters 
78,  29  Am.  Rep.  301,  303,  says  of  the  prin- 
ppan,  23  Cal.  306 1  "In  Maye  v.  Tappan,  the 
ly  opposite  the  one  declared  correct  in  Gol- 
iaion  in  the  latter  case  seems  to  have  turned 
s   a   mistake   somewhere,   and   we   can   only 

on  pages  )58  and  184,  that  the  measure  of 
from  the  mine  of  another  is  the  value  of 
line,  or  its  proceeds,  lees  the  necessary  cost 
Sted  in  Foote  v.  Merrill,  54   N.   H.  462,  20 

in  trespass  quare  clausum  for  cutting  and 
9  of  damages  was  the  value  of  the  trees  as 
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timber,  lesa  expense  of  catting,  though  in  trover  or  trespass  de  bonis 
the  value  of  the  trees  as  they  stood  might  have  been  the  measure; 
Gaskins  v.  Da/vis,  115  N.  G.  91,  44  Am.  St.  Rep.  442,  holding  that  the 
measure  of  damages  for  cutting  and  converting  timber,  without  wiUful 
intent,  is  the  value  of  the  timber  when  first  severed,  with  damages  for 
any  injury  caused  to  the  land  in  the  removal;  and  in  note  to  54  Am. 
Rep.  422,  on  damages  in  trespass.    In  actions  of  trover  the  principal 
case  has  been  cited,  viz.,  in  Omaha  Co.  v.  Tabor,  13  Colo.  56,  16  Am. 
St.  Rep.  196,  holding  that  measure  of  damages  for  conversion  of  ore 
is  its  value,  less  cost  of  raising  and  hauling,  considering  it  as  a  chat- 
tel regardless  of  the  diminished  value  of  the  realty;  Wright  v.  Skinoer. 
34  Fla.  464,  holding  that  where  timber  was  cut  and  converted  uninten- 
tionally, its  value  at  the  time  and  place  of  first  conversion  is  the  mets- 
ure  of  damages,  but  if  the  acts  had  been  willful,  the  measure  would  be 
the  full  value  at  the  time  and  place  of  demand  or  suit,  with  no  deduc- 
tion for  labor  or  expense;   to  same  effect  in  Parker  v.  Waycross  Co.. 
81  Ga.  397,  and  Beede  v.  Lamprey,  64  N.  H.  514,  10  Am.  St.  Rep.  430; 
and  cited  in  notes  on  this  point  in  24  Am.  Dec.  79;  26  Am.  Rep.  329; 
and  36  Am.  Rep.  770.    In  Rose  v.  Scott,  15  Lea,  489,  which  was  a  biO 
in  equity  for  an  accounting  for  mining  of  coal  and  cutting  of  timber, 
the  value  of  ooal  was  held  to  be  its  price  before  severance  frcm  the 
earth,  and  the  value  of  the  timber  was  what  it  was  worth  as  it  stood 
in  tiie  tree. 
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30  Cal.  486-489.    BARRON  v.  FSINK. 

General  Verdict  on  Several  Counts  is  cause  for  reversal  of  jndgmflit, 
where  one  of  the  counts  is  bad  and  it  is  not  certain  on  which  const 
the  verdict  was  rendered,  p.  488. 

Distinguished  in  Bernstein  v.  Downs,  112  Gal.  204,  holding  it  vasfic- 
essary  to  determine  whether  the  rule  applies  to  a  case  where  all  tbe 
counts  are  on  the  same  cause  of  action,  as  in  the  present  case,  for  here 
two  of  the  counts  are  sufficient  as  against  a  general  demurrer,  and  tbe 
general  verdict  is  justifiable.  Cited  in  Kent  v.  Abeel,  12  Colo.  553,  holi- 
ing  that  a  general  verdict  for  a  gross  amount  was  erroneous,  where 
there  were  two  causes  of  action  and  no  evidence  was  given  on  one  of 
them. 

Complaint  on  Executory  Contract  must  aver  performance  by  pUin- 
tiff  of  his  part  of  the  contract,  or  that  he  has  offered  or  is  ready  to 
perform  it,  p.  489. 

Affirmed  in  Hill  v.  Grigsby,  3^  Cal.  662,  as  to  a  contract  for  sale  of 
real  estate  on  installments.  Cited  in  Rourke  v.  McLaughlin,  38  Cal. 
200,  holding  that  performance  by  plaintiff  was  not  a  condition  prece- 
dent, that  needed  to  be  alleged,  where  defendant,  in  a  contract  of  sale 
of  land,  had  failed  to  pay  the  first  installment  as  he  promised,  his 
promise  being  independent.    AfiSrmed  in  Peasley  r.  Hart,  65  Cal.  534. 
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<j  grsntee  under  fi  patent  for  public  landB  to  con- 
«rt  of  it  the  land  held  by  him.  Cited  in  Dennis 
'al.  589,  holding  that  where  vendee,  in  a  contract 
?d  to  give  vendor  time  to  perfect  title  if  it  proved 
it  recover  in  a  suit  to  rescind  brought  earlier,  for 
ed  and  proved  that  he  had  done  all  he  promised, 
r  prove  that  defendant  had  not  done  what  vraa 
Morchant  v.  Hajes,  117  CeJ.  072.  to  the  point  that 
recover  for  his  labor  on  a  building,  untesB  he  could 
>ntract  or  waiver  of  it. 

dve  Complaint. — The  oonrt  will  presume  after  ver- 
,  that  faeta  imperfectl]'  alleged  h&ve  been  proved, 
rume  that  a  material  fact,  not  at  all  stated  has 

V.  Jeesup,  70  Cal.  78,  to  the  point  that  judgment 
t  be  reversed,  under  section  434  of  the  Code  of 
ards  V.  Travelers'  Co.,  80  Cal.  607,  holding  that  a 
mot  be  cured  by  verdiot  where  a  material  allega. 

V.  Schiefferly,  120  Cal.  012,  holding  that  a  corn- 
mortgage,  made  by  an  administrator  under  order 
fectire  for  lack  of  veriflcation  of  a  copy  of  the 
ched  to  the  complaint  as  an  exhibit,  for  the  com- 
le  petition  was  veriBed,  ajid  it  was  not  necessary 
on  or  order  at  all;  Territory  v.  Virginia  Co.,  2 
a>t  the  objection  may  be  raised  for  the  first  time 

Co.  T.  Sturgis,  44  Mich.  540,  holding  that 
en's  wages  under  a  statute,  it  woe  improper  t« 
oon  counts  in  assumpsit;  Wheeler  v.  Floral  Co., 
^t  an  offset,  though  proper,  must  be  disallowed, 

0  findings  in  the  answer  to  justify  it;  Marshall 
Ifi  Nev.   177,  holding  that  findings  of  a  referee 

tiie  pleadings;  and  in  note  to  8  Am.  Dec.  442. 

TBMBB£  T.  PnTNAU. 

oombinea  some  of  the  incidents  of  ordinary  trad- 
some  of  the  incidents  of  tenancies  in  common, 
If  sell  his  own  interest  but  be  cannot  sell  thai 
«. 
ote,  on  mining  partnerships,  to  Skillman  r.  La;h- 

1  Am.  Dec.  104,  106,  10»,  110.  ated  in  McConnetl 
0,  96  Am.  Dec   108,  holding  that  a   member   of 

has  no  general  authority  to  bind  the  oompany 
th  V,  Cooley,  65  Cal.  49,  holding  that  working  of 
rsons  under  a  hare  "mining  right"  is  a  partner- 
>.  V.  Bank,  9fi  Fed.  39,  quoting  Kahn  v.  Smelting 


30  Cal.  490-498  Notes  o 

Co.,  102  U.  S.  M6.    KrtiDgi 

holding  that  an  ii)^eement 
and  expenses  to  secure  a  ps 
successful,  was  not  a  partne 
133,  holding  that  members  o 
mon  as  to  interest  in  the  pr 
Meagher  v.  Reed,  14  Colo.  3i 
ship  is  treated  in  equity  lik 
ship;  Mayhew  v.  Burke,  2  T 
ship  may  be  proved  by  part 
tain;  to  similar  effect  in  H' 
mayd  v.  Southmayd,  4  Mont 
ing  tha.t  while  there  may  b 
error  to  charge  the  jiiry  in 
bind  the  partnership.  In  K 
J.,  referring  to  the  principal 
in  regard  to  the  working  ol 
ootenancy  existed  was  a  1e 
decree;  and  in  Biasell  y.  Fob 
to  the  point  that  niembera  i 
terests  without  consent  of  t 

Sesulting  Tmst  ia  createc 
where  one  member  buys  a  cli 

Cited  in  Sandfosa  t.  Jones 
existed  in  favor  of  one  who 
property  by  another  at  sher 
Am.  St.  Rep.  23],  holding  < 
between  two  parties  to  locat 
tion  notices  as  witness  onlj 
terest  should  be  deeded  to  I 
in  favor  of  the  former;  Grt 
trust  resulted  from  a  purcha 
had  agreed  to  buy  a  tract  of 
8  N.  Mex.  699,  holding  ten 
different  persona  under  vert 
Hawkins  v.  Spokane  et«,  Min 
ing  mining  claim  against  p: 
tracted  with  gold  from  its  c 
and  quantity  and  value  of 
gold  so  mingled;  Lipscomb 
a  resulting  trust  in  the  pure 
of  aeveml;  KaJin  v.  Old  Teli 
titLe  acquired  by  one  memb 
benefit  of  all;  Walcot  v.  Ws 
the  evidence  proved  *  minini 
ing  trust. 


M  on  California  Reporta.  30  CnL  496-020 

It  in,  under  section  IT  of  the  Pnctiee  Act, 
moti<Mi,  wltere  a  complete  determinatiMi  of 
lud  without  their  presence,  p.  497. 
>.  V.  Perdew,  6S  Oal.  456,  lioldiug  that  under 
of  Civil  Procedure,  when  die  oonteat  can  be 
the  righta  of  others,  there  is  no  reason  for 
aoT  y.  Irvine,  74  CaL  444,  holding  that  the 
MBary  parties  on  its  own  motion,  though  de- 
>  raise  an  objection  of  defect  of  parties  bj 
ird  T.  Waterman,  86  CaL  600,  to  the  point 
f  to  *  proceeding  need  not  be  brought  in. 

ACH  T.  HOOBE. 

eblo  lot,  hy  tbe  governor  of  Alt*  OalifomU. 
to  tbe  land  oommiMioaers  for  confirmation, 
:le,  p.  608. 

Kle,  31  Cal.  131,  132.  ated  in  San  Frandsco 
I  the  poiot  that  San  Francisco  holds  its  pueblu 
luccessor  of  the  Mexican  pueblo;  Pbelan  i, 
ding  that  titles,  perfect  at  the  dat«  of  cesainn 
but  need  not  be,  presented  for  conflrmation 
and  in  Ohm  t.  San  Frandsco,  92  Cal.  454. 
the  prefect  of  the  pueblo  to  an  inhabitant  ia 
to  the  claim  of  the  city  as  suocessor  of  the 
>t  trustee  of  said  land  for  the  benefit  of  per- 
pant  of  tbe  prefect. 

IVI  T.  JOHHSOir. 

>T  new  trial  must  be  agreed  to  hj  the  paitics 

■Md  bj  the  court,  p.  610. 

,  American  Co.,  7  Ner,  323,  in  dissenting  o[Hn- 

x>urt  holding  that  although  a  dietriet  judge 

rith  the  statute  as  to  authenticating  a  itoite- 

Distinguished  in  Rickey  t.  Ford,  2  Dreg.  255, 

wuld  not  be   dismissed  solely  on  the  ground 

r  T.  PBBGUSOH. 

Harried  Wonun,  to  oonvey  land  acquired  by 
CaHfomia,  need  not  conform  to  the  Married 
S17. 

V.  Bansevain,  32  Cal.  3S3,  384,  386,  holding 
f  be  made  by  the  husband  under  tbe  wife's 
T.  Watkins,  40  CftL  662,  660,  6  Am.  Rep.  630^ 


!     I 
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C33,  decreeing  specific  performance  of  contract  of  husband  and  wife, 
executed  according  to  the  statute,  to  convey  the  wife's  separate  prop- 
erty; Jackson  v.  Torrence,  83  Cal.  537,  holding  that  specific  perfonn- 
ance  cannot  be  decreed  of  an  acknowledged  executory  contract  of  i 
married  woman,  for  it  is  within  the  meaning  if  not  within  the  letter 
of  section  1093  of  the  Civil  Code  on  this  point;  and  in  note  to  73  Am. 
Dec.  599,  on  married  women's  deeds. 

Equitable  Defense  in  Ejectment  being  sustained,  the  court  need  not 
refer  the  legal  issues  to  a  jury,  p.  519. 

Cited  in  Love  v.  Sierra  Nevada  Co.,  32  Cal.  652,  91  Am.  Dec.  605, 
holding  that  a  mortgage  defectively  executed,  though  inoperative  tt 
law,  was  good  in  equity;  Swasey  v.  Adair,  88  Cal.  181,  holding  Uuit 
where  an  equitable  defense  does  not  dispose  of  the  whole  case,  issues 
of  law  are  to  be  tried  as  if  no  equitable  defense  had  been  interposed; 
and  in  note  to  90  Am.  Dec.  397. 


30  CaL  521-524.    ELDORADO  COUNTY  y.  DAVISON. 

Supenriaors  have  no  powers  except  those  expressly  granted  by  tbe 
s;>vereign  authority,  or  which  are  necessary  to  the  exerdse  of  tbe 
powers  granted  in  terms,  p.  523. 

Cited  in  Sutro  v.  Pettit,  74  CaL  337,  5  Am.  St.  Bep.  445,  holding 
that  supervisors  had  no  power  to  issue  bonds,  in  excess  of  the  amouot 
authcHized  by  the  legislature,  for  building  a  courthouse;  Blood  v.  Woods, 
t)5  Cal.  86,  holding  that  supervisors  could  not  authorise  collection  of 
tolls  on  a  public  highway;  and  in  State  v.  Flannagan,  67  Ind.  147, 
holding  that  forfeiture  of  right  to  coUect  tolk  does  not  necessarily 
forfeit  the  franchise  of  the  company  who  collected  them. 

Toll  Roads. — Grant  of  right  to  collect  tolls  on  public  highway  a 
invalid,  p.  523. 

Cited  in  People  v.  Auburn  etc.  Co.,  122  Cal.  340,  but  sustaining  right 
of  turnpike  company  to  collect  tolls  as  fixed  by  supervisors  during 
period  of  extended  existence  under  sections  287  and  402  OLyiI  Code. 

30  CaL  524-527.    TUOHY  y.  CHASE. 

Directory  Statute. — Time  is  not  of  the  essence  of  a  statute  allow- 
ing supervisors  to  change  boiudaries  of  districts  at  the  last  sessioo 
before  a  general  election,  but  the  statute  is  directory,  p.  526. 

Cited  in  Brady  v.  Bartlebt,  56  Cal.  357,  holding  that  a  statute,  re- 
quiring certain  duties  to  be  performed  by  the  superintendent  of  streets 
before  making  an  assessment,  is  directory  only;  and  in  note  on  this 
point  in  27  Am.  Dec.  110. 

30  Cal.  527-530.    HOULTON  ▼.  ELLHAEER. 

Appeal  does  not  lie  from  the  overruling  or  sustaining  of  a  demazrer, 
p.  529. 


i 


4otes  on  Galifoniia  Reports.  30  CaL  530-530 

pinion  in  Quivey  v.  Gambert,  32  Cat.  314,  to  tts 
be  taken  only  from  a  Snal  judgment.    Affirmed 
!.  38  CaL  567.    Cited  in  Keyser  v.  Taylot,  4  Nev. 
al  lies  from  final  judgment  only, 
ut  be  filed  before  or  at  the  time  of  seirke,  p. 


>  T.  PACBECO. 

tas  no  jurisdiction  to  set  aside  an  execution,  on 
idgment  was  erroneously  entered  and  an  appeal 

632. 
.  Kenfteld,   34   Gal.   332,   holding  that   a  eounty 

no  power  to  oontiuue  a  OMe  set  for  trial  in  the 
V.  Southard,  36  C«J.  OSl,  holding  that  section 
i,  requiring  motions  to  be  made  in  the  county 
iding   or   an   adjoining   oounty,   applies   only    to 

People  V.   Lindsay,   1   Idaho,  400,   holding  that 

of  a  judge  at  chambers;  and  to  same  effect  in 
V.  Weinstein,  7  Mont.  349. 
Ement  by  default,  for  a  wrong  amount,  is  valid 
sod,  p.  S3e. 

Co.  V.  Prader,  32  Cal.  636,  91  Am.  Dec  600, 
had   authority   to   enter  judgment   by   default 

the  ten  days  given  defendant  to  answer  after 
iculars  on  him;  Einstein  v.  Davidson,  3G  Fla. 
y  of  judgment  by  the  cleric  though  erroneous 
lame  effect  in  Graydon  t.  Thomas,  3  Oreg.  252; 

etc  Co.,  Ill  Iowa,  001,  affirming  statute  gnint- 
i,  and  holding  such  judgment  entitled  to  extra- 

Uaoh  y.  Blancbard,  IS  6.  Dak.  439,  following 


H  T.  DATIS. 

rest  aseessmenti  must  be  aa  strictly  followed 
I  taxation,  as  in  both  cases  an  attempt  is  made 

i  estate  of  a  citizen,  p.  537. 
Satterlee,  40  Cal.  524,  holding  that  while  stri^et 
t  be  strictly  construed  in  favor  of  individual 
lOuM  be  liberally  construed  so  far  as  it  ib  neces- 
utecution  practicable";  Shipman  v.  Forties,  97 
"it  cannot  be  said  that  any  requirment  of  the 
krded     Every  requisite  having  the  semblance  of 


30  (M.  536-539  N<jtM  on  CBlUomb 

benefit  to  tbe  oimeT  mnt  be  oompUed 
123,  holding  aeseBsment  under  set  of  11 
Neb.  244,  holding  that  where  defendant 
deeds  he  muat  ebow  tbat  all  the  etat 
plied  witb;  Unntington  v.  Central  Pocif 
T.  Oregon  Gentnl  Co.,  3  Saw;.  24,  holdi 
tion  of  property  —oeaed  for  taxation  : 
in  notes  to  73  Am.  Dao.  584,  and  86  Am 
with  etatutes. 

Street  Ajaeument  nin«t  be  in  the  i 
otherwise  to  an  unknown  <nmer,  p.  63^ 

AiBrmed  in  Taylor  t.  Donner,  31  Cal 
aMeesment  names  a  party  aa  tbe  owner 
anybody  elee,  and  not  against  him  unl 
T.  Davis,  32  Oal.  331,  332,  holding  thft 
that  defendant  and  another  were  owner 
waa  against  the  other  and  he  was  not  s 
againat  defendant  must  be  reveraed;  '\ 
659,  noted  under  Kelsey  v.  Abbott,  13  O 
57  Neb.  678,  suatainiug  aweBsment  m  i 
local  Btatut«B;  Sweigle  r.  Gat«8,  ON.] 
datory  and  assessment  void;  PennsylTa 
under  Indiana  a«ts  of  1891,  page  323,  cl 
stating  owner's  name  as  "P.  Pt.  W.  ft 
to  sustain  assessment  against  [Hvpert 
Wayne  and  Chicago  Hailroad  Company 
Oofran,  34  OaL  314,  320,  where  tbe  plaii 
the  auperinteudent  of  streets  for  not  as 
owner,  and  tbe  court  held  that  be  coul 
puraued  tbe  remedy  given  him  under  th< 
ence  between  the  position  of  Davis  and 
this:  Dftvis  bad  no  grievance  requiring 
of  a  remedy,  while  Smith  was  aggrievei 
but  did  not  puraue  it."  Cited  in  Hinua 
holding  that  even  if  the  lot  is  occupied 
superintendent  must  aaaess  it  in  the  n 
has  fi  rational  doubt  as  to  tbe  real  ow 
44  Cal.  227,  to  the  point  that  where  pn 
owners,  the  contractor  must  publicly  d 
ises;  same  case,  page  279,  holding  that 
an  error  in  tbe  amount  of  assessment,  t 
Bupervisore;  Grotefend  v.  Ultz,  53  Cal. 
54  CaL  623,  holding  that  an  asaessment  < 
known  or  unknown"  was  void;  Burke  i 
point  that  the  superintendent  had  no  po 
until  after  the  expiration  of  five  days  ti 


ea  on  C^UfornU  Reporta.  30  Cal.  S39-5W 

jaka  Co.  t.  Sulphur  Bank  Co.,  66  CaL  21,  to 
imeut  of  personal  property  to  a  named  per- 
ler,  ia  abaolutel;  Toid";  to  iame  effeot  in 
bj.  48S,  holding  that  an  assessment  to  'Vam- 
a  waa  "Csotro,"  waa  invalid. 

ee.  131.  CAI.DVZLL  t.  CEITTEK. 
the  premises  oonveyed,  nmj  b«  hj  referenoa 
'  instrument,  but  the  description  thus  given 
9  instrument  referred  to  must  be  produced, 
,  give  a  Huffimeut  description,  p,  643. 
ion  in  CrOEby  v.  Dowd,  61  Cal.  606,  a  major- 
at a  description  in  a  complaint  for  foreclosure, 
closed,  was  insuffident,  because  it  was  only  a 
lents;  Galdwaloder  t.  Nash,  73  Cal.  46,  hold- 
•riff's  deed  insufficient,  because  it  referred  to 
iistinguiehed,  and  parol  evidence  was  not  ad- 
em;  Eedd  V.  Murry,  96  Cal.  61,  holding  that 
lible  to  prove  that  a  plat  offered  in  evidence 
in  Uie  description  in  a  deed.  Cited  without 
V.  Olds,   108  Cal.   S33,   holding  that  as  there 

for  recording  maps,  it  has  been  customary 
order's  office  and  refer  to  them  as  "recorded," 
"may  Ik  identified  by  extrinsic  evidence,  and 
orded  or  of  record  within  the  ordinary  mean- 
oily  immaterial."    Cited  in  Rupert  v.  Penner, 

two  deeds  taken  together  gave  a  sufficiently 
In  notes  on  this  point  in  92  Am.   Dec  37S; 

Am.  Dec.  335;  26  Am.  St.  Rep.  689. 
ible  Fact,  that  one  party  was  tenant  of  an- 
te the  jury  muat  Bnd  it  from  the  evidence, 

niroaker,  84  Cal.  23,  to  the  point  that  "the 
enant  cannot  be  predicated  on  the  production 
>ut  evidence  of  a  delivery";  and  in  notes  to 
Am.  St.  Rep.  776. 

ILD  V.  JOHNSON. 

of  supreme  court,  on  a  money  judgment  ia 
isive  of  interest,  amounts  to  three  hundred 
clause  in  the  complaint  is  the  test  of  juris- 
ia  unafTeeted  by  the  fact  that  the  defendant 
exoess  of  three  hundred  dollars,  p.  548. 
damnum  clause,  in  Solomon  v.  Reese.  34  Cal. 
A  for  was  five  hundred  and  fifty  dollars,  and 
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the  judgment  three  hundred  and  thirty-two  dollars;  Sanborn  t.  Supe- 
rior Court,  60  Cal.  427,  where  the  amount  sued  for  was  two  hundred 
and  ninety-nine  dollars,  and  it  was  held  that  it  was  a  justice's  court 
case;  Dashiell  v.  Slingerland,  60  Cal.  655,  656,  659,  660,  where  the  de- 
mand in  a  suit  for  trespass  was  nine  hundred  dollars,  and  the  verdict 
for  two  hundred  dollars;  in  Bailey  v.  Sloan,  65  Cal.  388,  where  the 
demand  was  six  hundred  and  fifty-six  dollars  on  four  claims  each  less 
than  three  hundred  dollars,  and  it  was  held  the  superior  court  had 
jurisdiction;  Henigan  v.  Ervin,  110  Cal.  40,  where  the  suit  was  for  two 
hundred  and  twenty-two  dollars,  the  judgment  of  justice's  court  one 
hundred  and  sixty-nine  dollars  and  one  hundred  and  eighty  doUars* 
costs,  and  the  judgment  of  the  superior  court  on  appeal  was  twenty- 
two  dollars  and  three  himdred  and  fifty-eight  doUara  costs,  and  it 
was  held  that  the  supreme  oourt  had  no  jurisdiction;  Griswold  t. 
Pieratt,  110  Cal.  265,  holding  that  where  plaintiff  sued  for  one  thousand 
eight  hundred  and  fifty -eight  dollars  damages,  a  counterclaim  for  one 
hundred  and  ninety-two  dollars,  not  pleaded  in  defense  by  defendant 
but  as  ground  for  an  affirmative  judgment,  was  not  within  the  jnrii- 
diction  of  the  superior  oourt;  Troy  t.  Halegaith,  35  Or.  165,  eoDstrn- 
ing  similar  local  statute;  note  on  this  point  in  98  Am.  Dec  584. 

30  CaL  547.    HAVENS  y.  DALE. 

Costs  in  Ejectment  are  awarded  to  plaintiff  where  he  is  the  preraH- 
ing  party,  though  he  recovers  only  a  part  of  what  he  claims,  p.  547. 

Affirmed  in  Lawton  v.  Gk>rdon,  37  Cal.  207.    Cited  in  Sierra  etc  Obi 
V.  Wolff,  144  Cal.  433,  applying  rule  to  action  to  qiiiet  title 


30  Cal.  547-560.    LUCEHART  y.  06DEN. 

Extension  of  Time  to  perform  a  contract  may  be  stipulated  by  the 
parties,  and  if  the  term  of  extension  is  not  specified,  the  law  implies 
a  reasonable  time.  Whether  an  extension  resulted  from  the  new  stip- 
ulation is  for  the  oourt  to  decide.  If  the  law  defines  reasonable  time, 
that  also  is  for  the  court;  otherwise  the  jury  must  draw  the  infer- 
ence from  the  facts,  pp.  557-559. 

Cited  in  Waugenheim  v.  Graham,  39  Cal.  175,  holding  thai  ^  k 
clearly  competent  for  the  parties  to  waive  by  parol  a  strict  perfonn- 
ance  in  point  of  time";  Hannan  v.  McNickle,  82  Cal.  125,  holding  that 
in  a  contract  for  sale  of  land,  the  price  became  due  in  a  reasonable 
time,  and  three  years  was  unreasonable;  Hamilton  v.  Phoenix  Ins.  Od., 
61  Fed.  389,  holding  question  of  reasonable  time  for  demand  for  ap- 
praisal under  insurance  policy  to  be  one  of  fact;  Wristen  v.  Bowles, 
82  Cal.  87,  holding  it  is  for  the  court  to  say  whether  letters  ooostitiite 
an  agreement;  Railway  Co.  v.  Bimie,  59  Ark.  78,  79,  holding  that 
when  the  question  of  reasonable  time  can  be  decided  by  applying  a  rule 
or  construing  an  instrument,  it  is  for  the  court,  otherwise  it  depends 
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ber  it  Is  a,  queation  of  law  or  fact ;  Morria  v. 
tiding  that  where  the  court  cannot  apply  a  rule, 
in  inference  from  ordinBr;  course  of  dealing; 
:at«s,  146  U-  S.  67,  holding  in  a  matter  of  ap- 
i  goods  that  the  facts  being  undisputed,  the 
time  was  for  the  court;  and  in  notes  on  this 
15,  and  69  Am.  Dec.  467. 

:0  V.  CASAHBUATA. 

3ut  of  the  oountf  And  out  of  term,  has  im  jar- 
strike  out  [headings,  p.  664. 
Kenfleld,  34  Cal.  332,  holding  that  a  judge  at 
lue  et  term  case;  Bennett  v.  Southard,  3S  Csl. 
a  516  of  the  Practice  A«t,  relating  to  tlw  countj 
e  madt,  applies  onlj  to  motions  at  chambers; 
n  Oal.  64,  denying  right  of  judge,  acting  as  an 
:  defendant  in  criminal  case  or  dismiss  informa- 
mo  V.  Board  et&,  4  Idaho,  87,  <mi  presentation 
«d  Statutes,  section  81S1,  judge  cannot,  in  cham- 
r  witneaaee;  Gruner  t.  Moots,  6  Colo.  530,  hold- 
IX  whitA  an  appeal  bond  maj  be  given  in  a  term 
ter  the  term;  Territory  v.  Shearer,  2  Dak.  Ter. 
Ige  at  chambers  can  issue  a  writ  of  mandamus 
in  Creeap  v.  Oray,  10  Oreg.  348,  holding  a  trial 
.use  expressly  authoriied  by  statute. 
a  Pleadings. — Immaterial  or  probative  matter 
im  pleadings,  even  where  it  is  deraignment  of 
lemurrer  is  a  pleading,  but  not  a  defense  within 
50  of  the  Practice  Act,  and  it  cannot  be  strickeo 
int,  pp.  566,  566. 

r.  Bene,  32  Cal.  456,  to  the  point  that  evidence 
;  to  same  effect  in  Jones  v.  Petaluma,  36  Cal. 
.ake  Co.,  S8  Cal.  417,  holding  that  under  section 
il  Procedure  a  demurrer  stating  only  the  grounds 
f  the  Code  of  CStiI  Procedure  cannot  be  stricken 
dundant;  if  stricken  out  it  still  remains  part  of 
I  the  order  striking  it  out  is  deemed  excepted 
sham  defenses  in  72  Am.  Dec.  622,  and  note  on 
I.  Dec  499. 

'Where  a  will  authorizes  an  executor  to  sell  real 
power  of  attorney,  is  to  be  looked  to  and  con- 
of  power,  and  no  actiim  by  ttie  {H'obate  court  is 
e  sate  vaHd,  p.  568. 

lmst«Bd,  88  Cal.  689,  22  Am.  St.  Rep.  341,  hold- 
)w  as  executrix  sold  oomnninity  property  under 
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163,   holding  that   »   temporary   Injimction   may 
ufaing   <nmpan7    from   didcharging   tailmgs    into 


loa  of  adiomi  to  abate  nuiaanoes  ii  in  district 
SS5. 

Ulan,  12S  CaL  463,  holding  grant  of  jiirisdicti<« 
*  dtarter  not  to  bo  exclusive;  Stoppelkomp  t. 
holding  tbftt  tbe  grant  of  jurisdiction  to  county 
bk  entry  and  detainer  act  of  IB63,  wae  consti- 
Frank,  68  Cel.  402,  holding  that  under  the  eon- 
iet  courts  had  jurisdiction  in  equity  to  construe 
i,  and  the  jurisdiction  of  the  probate  court  was 
1  T.  Castle,  67  Cal.  42,  holding  that  a  euit  to 
n  in  a  district  court,  was  properly  continued  as 
!  superior  court  under  the  new  constitution,  and 
rhether  such  a  euit,  begun  in  a  superior  court, 
uitf  or  at  law.  Cit«d  in  Sullivan  y.  Boyer,  72 
ep.  S2,  holding  that  trhere  a  complaint  prayed 

abated,"  it  wae  proper  for  the  court  to  issue 
purpose,  though  none  was  specifically  asked  for, 
:  of  a  nuisance  is  acoomplished  by  a  court  of 
a  injunction";  and  in  Qreen  v.  Superior  Court, 
it  in  San  Francisco  a  superior  court  has  no  jur- 

OB  a  misderoeanor,  but  excluaire  jurisdiction 
B  police  court  by  statute.  CSted  in  Oreathouse 
,  holding  thftt  a  statute  giving  jurisdiction  to 
:  take  it  away  from  district  courts;  Jones  v. 
holding  that  jurisdiction  in  mandamus  given  to 
not  exclude  the  jurisdiction  of  a  superior  court 
dissenting  opinion  in  Rosenbaum  v.  Bauer,  120 
f  the  court  holding  that  a  United  Statea  circuit 
in  by  removal  from  a  stat«  couri;  of  a  suit  of 
'.  Fair,  128  U.  S.  80,  S2,  S3,  holding  that  under 
19  of  CaKfomia  a  probate  court  had  power  to 
Qong  the  heirs  of  a  decedent,  after  final  aettle- 
decree  of  distribution;  and  approving  the  doe- 
F^nk,  58  Cal.  402,  supra.  Cited  in  note  to  70 
late  jurisdiction  of  California  supreme  court. 

Dec  134.    JENKINS  t.  FRINK. 
at  Sheriff's  Sale,  made  between  several  persons, 
wording  to  their  intention;   if  it  is  for  mutual 
ties,  "or  any  other  reasonable  and  honest  pur- 
ill  be  valid  and  binding,"  pp.  691-693. 
ebb,  41  Neb.  712,  43  Am.  St.  Rep.  724,  holding 
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that  a  combination  of  five  lienholders  to  bid  in  property  at  sheriff's 
sale  was  not  fraudulent,  because  they  could  not  compete  with  other 
bidders  unless  they  combined;  and  in  notes  on  this  point  in  44  Am. 
Dec.  731;  96  Am.  Dec  270;  12  Am.  St.  Rep.  885;   13  Am.  St.  Rep.  175. 

Implied  Trust. — ^After  an  agreement  between  several  parties  thst 
one  of  them  shall  buy  in  land  at  sheriff's  sale  and  later  diyide  it  pro 
rata  if  there  is  no  redemption,  if  another  of  them  afterward  buys  the 
right  of  a  judgment  creditor  to  redeem,  he  holds  it  in  trust  for  til, 
p.  594. 

ated  in  Hunt  y.  ElUot,  80  Ind.  257,  41  Am.  Rep.  804,  holding  thst 
a  trust  resulted  from  the  purchase  at  sheriff's  sale  by  one  in  his  own 
name  for  the  benefit  of  another. 

Parties  in  Squity. — ^In  suit  to  enforce  a  trusty  persons  disputinf 
plaintiff's  title  are  necessary  defendants,  p.  595, 

Cited  in  Reynolds  y.  Lincoln,  71  Cal.  187,  holding  that  in  an  aetios 
to  quiet  title,  under  section  738  of  the  Code  of  Ctrfl  Fkooedure,  so 
amended  complaint,  making  another  party  defendant  on  a  different 
cause  of  action,  was  properly  allowed  to  be  filed;  and  in  note  to  96 
Am.  Dec  737. 

Defective  Findings,  not  excepted  to,  are  not  ground  for  rereml  of 
judgment,  p.  595. 

Conceded,  for  the  purposes  of  the  case,  in  Knight  ▼.  Roche,  56  CiL 
17.  Cited  in  Moore  v.  Douglass,  132  Cal.  400,  on  point  that  suffidencj 
of  findings  to  support  judgment  and  other  errors  cannot  be  considered, 
when  appeal  from  judgment  is  taken  too  late;  Simmons  v.  Hamiltoo, 
56  Cal.  498,  in  dissenting  opinion,  a  majority  of  the  court  holding  thit 
where  the  coiirt  draws  an  erroneous  conclusion  from  its  finding,  sndi 
eondusion  renders  the  judgment  erroneous;  Kahn  y.  Central  Co.,  2 
Utah,  383,  holding  that  where  findings  are  duly  excepted  to,  if  they  do 
not  cover  all  issuable  facts  it  is  cause  for  reversal. 

Appeal  from  order  denying  new  trial  does  not  bring  up  the  ques- 
tion of  defective  complaint,  or  whether  the  findings  warranted  the 
judgment,  p.  596. 

Cited  in  Roberts  v.  Eldred,  73  CaL  398,  holding  that  an  error  in  the 
relief  awarded  on  the  facts  found  could  not  "he  considered  on  motion 
for  new  trial";  and  in  Simpson  v.  Ogg,  18  Nev.  34,  holding  that  on 
appeal  from  an  order  refusing  new  trial,  errors  in  the  judgment-roll 
cannot  be  reviewed.  The  definition  of  ''new  trial,'*  in  the  principal 
case,  page  596,  is  dted  in  Truss  v.  Birmingham  Cow,  96  Ala.  317. 

30  CaL  596-610.    MIDDLETON  v.  LOW. 

Mandamus  Against  Governor  will  issue  to  compel  him  to  eign  a  patent 
for  school  lands,  if  the  statute  has  been  complied  with^  the  doty  being 
ministerial,  p.  601. 
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Cited  in  Harpending  v.  Haight,  39  Cal.  210,  219,  2  Am.  Rep.  44S, 
ordering  the  writ  to  issue  againat  the  governor  to  compel  him  to  au- 
thenticate a  legielative  bill,  the  duty  being  miniaterial.  Approved  in 
the  following  cases;  Greenwood  Cc.  t.  Routt,  17  Colo.  169,  31  Am.  St. 
Rep.  2S4.  holding  that  mandamus  may  isaue  to  compel  the  governor 
to  issue  a  pa.t«Dt,  the  dot;  not  being  included  in  his  supreme  exeoutiva 
power;  Martin  v.  Ingham,  33  Ean.  049,  holding  that  the  miruBterial 
datiea  of  the  governor,  regarding  the  organisation  of  new  oountiea 
may  \fe  eontroiled  by  mandamus  or  injunction;  People  v.  Morton,  158 
N,  Y.  141,  06  Am.  St.  Rep.  549,  but  denying  writ  to  compel  any  act  by 
goientor  either  alone  or  as  an  ex-offlcio  member  of'a  board.  Diaap- 
proved  in  State  v.  Board  of  Liquidation,  42  La.  Ann.  657,  holding  that 
miodamus  cannot  itaue  against  a  branch  of  the  executive  department 
to  eontn^l  its  discretionary  or  political  powers,  eren  though  some  mem- 
bers of  the  board  in  question  might  be  compelled  by  mandamus  to 
perform  tbeir  ordinary  duties;  State  t.  Stone,  120  Mo.  436,  41  Am. 
St.  Bep.  710,  refusing  to  take  juri»dicti(»i  by  mandamus  to  compel  the 
governor  to  pay  oou&sel  fees  in  a  suH  where  be  waa  authorized  by 
statute  to  employ  and  pay  counsel,  although  the  governor  voluntarily 
submitted  himself  to  the  court's  jurisdiction;  Bledsoe  v.  International 
Co.,  40  Tex.  685,  a  majority  of  tlie  court  holding  that  a  district  court  has 
no  power  to  compel  by  mandsmus  the  governor  and  comptroller  to  per- 
form their  duties  as  to  issuing  bonds.  CSted  in  State  v.  Kendall,  16 
Seb.  275,  refusing  to  compel  a  board  of  public  buildinga  to  exercise 
powers  that  were  discretionary;  Kuechler  v.  Wright,  40  Tex,  019,  hold- 
ing that  mandamus  will  lie  against  the  oommisaioner  of  the  land  office 
in  s  proper  case;  Slack  v.  Jacob,  8  W.  Va.  636,  662,  holding  that  in- 
joDction  does  not  lie  to  reatraio  the  governor  or  bis  (rffioers  from  act- 
ing under  a  statute,  until  the  statute  baa  been  declared  unoonstitu- 
Uonal;  and  notes  to  33  Am.  Dec.  361,  364;  18  Am.  Rep.  98;  31  Am.  St. 
Rep.  299,  304,  on  mandamus  against  a  governor. 

School  Lands. — Neither  the  state  nor  her  vendee  acquires  title  by 
■election,  before  the  lands  are  surveyed  by  the  United  States,  p.  804. 

Cited  in  .Finney  v.  Berger,  50  Cal.  249,  holding  that  an  application 
to  purchase,  before  the  plat  of  survey  was  approved  by  the  surveyor 
general,  was  void;  to  same  effect  in  Medley  v.  Robertson,  65  Oal.  398; 
Bultocli  V.  Rouse,  81  Cal.  596,  holding  that  where  plaintiff  obtained  « 
certificate  of  purchase  before  the  land  was  wholly  surveyed,  and  par- 
tkliy  inclosed  the  land,  and  defendant  later  made  an  entry,  btiilt  a 
house,  procured  tlie  oompletioi:  irf  the  survey,  and  filed  application  for 
I  homestead,  defendant  had  the  better  title;  Buchanan  v.  Nagle,  88 
CsL  503.  a  case  of  swamp  and  overflowed  land,  to  the  point  that  town- 
ilup  lines  have  no  existence  before  the  government  surrey  is  made; 
Kea  V.  HaSenden,  110  Cal.  002,  holding  that  a  Mexican  grant  may  be 
toneyed  and  subdivided  in  the  same  way  as  public  lands,  and  a  da- 
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■cription  in  •  mortgage  of  the  luid,  aiMord 
dent.  Cit«d  in  hajton  v.  Farrell,  11  Nev. 
of  school  lands  to  tbe  sta.t«  b  in  praeMn 
tracts  as  soon  as  thej  are  surveyed;  State 
102,  holding  that  unsurveyed  public  lands, 
not  taxable;  and  in  Central  Pacific  Co.  t. 
majoritj  of  the  oourt  holding  that  surreyc 
which  costs  of  survey  have  not  boen  paid, 
taxable  by  the  Btat«. 

30  Cal.  610-621.    BRALT  v.  SEAMAN. 

Publication  tl  Stmuaana.— Affidavit  for  ] 
after  the  exercise  of  due  diligence  the  dal 
within  the  state,  pp.  017,  621. 

Distinguished  in  Eahu  v.  K«Ily,  34  Cal. 
762,  holding  that  the  s«sumption  in  the  p 
davit  and  order  for  publication  were  part 
erroneous;  and  tliat  to  determiDe  if  "wai 
hj  tbe  record,  we  can  look  only  to  the  su 
printer,  the  complaint  with  tlie  default  indc 
ment."  Cited  in  Rue  v.  Quinn,  137  CaL 
cientj  Romig  v.  GiUett,  167  U.  8.  US,  gn 
cloBure  sale  cannot,  liecauBe  of  insufficiency 
publication,  be  dispoBsessed  or  the  judgmi 
instanoe  of  one  claiming  under  tlie  mor^p 
to  mortgage,  which  remains  unpaid  j  Aide 
296,  holding  that  in  the  affidavit  the  factt 
allegation  tliat  defendant  cannot  be  fouu 
eonclueion  of  law;  Palmer  v.  McMaster,  13 
437,  holding  tliat  the  affidavit  must  aver 
Currie,  6  Nev.  92,  holding  that  it  must  a] 
defendant  is  a  nonresident  and  a  cause  of 
Heatherly  v.  Hadley,  4  Oreg.  21,  holding  tha 
shows  defective  service,  a  recital  of  due  sei 
aid  the  return;  Ooodale  v.  Co&ee,  24  Oreg. 
tion  is  baaed  on  the  affidavit,  not  on  the 
seating  opinion  in  De  Corvet  y.  Dolan,  7  VI 
the  court  iwlding  timt  the  averment  in  the 
ants  reside  out  of  the  territory,  is  tiie  atat 
that  need  tie  said  upon  the  subject";  and  in 
2S4.  disapproving  Hahn  v.  Kelly,  34  Cat.  404 
saying  that  the  judgment -roll  "must  confa 
publication  of  the  summons,  but  also  the  i 


Existence  of  cause  of  action  must  also  a 
Uofttaon  ot  summons,  p.  617. 
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nent-ioU,  in  the  value  column,  with  nothing  In 

0  designate  that  the;  represented  the  quantity 
lutever,  render  the  aBsessment  void,  p.  61S. 

le  T.  Bank,  00  Cal.  401,  holding  that  there  is  no 
g  the  rule  to  the  case  of  a  Judgment  docket, 
amount  in  the  proper  column,  ruled  in  the  eus- 
>llan  and  cents,  was  held  sufficient  without  the 

1  in  Emeric  v.  Aivarado,  90  Cal.  467,  sajiug; 
9  fatal  to  an  assessment  has  been  too  long  the 

now  questioned;  it  has  become  a  rule  of  prop- 
n  Tidd  v.  Rines,  26  Minn.  210.  Cited  in  Ward  v. 
it.  34,  holding  that  where  the  position  of  flgutes, 
some  other  circumstance,  indicates  the  meaning 
absence  of  the  dollar  mark  does  not  vitiate  the 
.  Coe,  52  N.  H.  S25,  holding  that  figures  meant 
of  any  designating  mark;  Crimson  v.  Reidi,  2 
irol  evidence  not  admissible  to  show  what  the 
Jenkins  v.  MTigue,  22  Fed.  Bep.  150,  holding 
ion  does  not  mislead  the  owner  of  the  land,  tt 
jsesement  void, 
eterson  v.  Bean,  22  Utah,  SO. 

ESS  T.  CRAST. 

vclosnie  of  mortgage,  on  a  deflcfmi^  judgment, 
five  years  from  the  original  decree  of  foredosuiB, 
judgment,  when  docketed,  is  not  a  new  jndg- 

Henninger,  77  Cal.  403,  holding  that  the  docket - 
dgment  "makes  definite  and  certain  what  in  the 
was  a  mere  contingent  provision,"  and  a  buyer 
Lecution,  under  a  deficiency  judgment,  must  pro- 
^ent  and  the  sheriff's  return  on  the  forecloaun 
is  title  in  a  auit  to  recover  the  land;  Borland  v. 
aiding  that  after  five  years  from  dcree  of  fore- 
isessment  lien,  the  court  had  no  right  to  order 
tn  though  plaintiff  for  part  of  the  time  had  been 
iting  the  judgment;  Creighton  v.  HerschSeld,  2 
at  there  is  no  lien  on  real  estate  under  a  judg- 
Dtil  the  docketing  of  a  deficiency  judgment,  and 
Ilia  practice;  and  in  Peters  v.  Vawter,  10  Hont. 
>urt  could  not  validate  an  execution  issued  after 
itatuto:  and  in  Bonnifield  v.  Price,  I  Wyo.  234, 
statute  of  limit«tioDS  did  not  run  in  California 
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against  defendant  during  his  absence  from  the  state,  execution  might 
issue  in  Wyoming,  based  on  the  California  judgment,  although  the 
statutory  period  had  elapsed  in  California. 

30  Cal.  624-627.    BRAN6ER  y.  MANCIET. 

Covenant  of  Quiet  Enjoyment  in  a  lease  does  not  cover  damage  to 
the  building  from  an  incendiary  fire,  p.  626. 

Cited  in  Brewster  v.  De  Fremery,  33  Cal.  347,  holding  that  a  land- 
lord was  not  liable  for  death  of  tenant,  caused  by  the  falling  of  the 
house,  owing  to  excavation  on  the  line  of  the  lot  by  an  adjoining  owner, 
there  being  a  letting  from  month  to  month,  without  covenants. 

30  Cal.  627-630.    MENDOCINO  CO.  v.  LAMAR. 

The  People  as  Plaintiff. — Suit  on  a  recognizance  in  a  criminal  ease 
need  not  be  in  the  name  of  the  people,  but  is  properly  brought  in  name 
of  the  county,  p.  629. 

Cited  in  People  v.  Haggin,  57  Cal.  586,  holding  that  a  suit  to  reoorer 
an  assessment  on  a  swamp  land  district  should  be  brought  in  the  name 
of  the  district;  and  in  People  v.  De  Pelanconi,  63  Cal.  410,  holding  that 
an  action  on  a  forfeited  bail  bond  may  be  brought  "either  in  the  name 
of  the  oounty  or  of  the  people.'* 

Criminal  Recognizance  must  be  filed  in  court,  or  become  a  matter  of 
record,  before  suit  can  be  brought  on  it,  p.  629. 

Distinguished  in  State  v.  Hays,  2  Oreg.  319,  holding  that  in  a  suit 
on  an  undertaking,  the  lack  of  an  affidavit  on  justification  of  sureties 
is  no  defense,  saying  that  if  the  instrument  in  the  principal  case  had 
been,  as  in  this  case,  a  conditional  promise  to  pay  money  in  the  future, 
the  court  would  not  have  reached  the  conclusion  it  did.  Affirmed  in 
Belt  V.  Spaulding,  17  Oreg.  139. 

30  Cal.  630-644.    DAVIS  v.  PERLET. 

Abandonment  of  Land  is  a  question  of  intention,  to  be  gathered 
from  the  facts  of  the  case,  p.  637. 

Cited  in  Mitchell  v.  Carder,  21  W.  Va.  286,  holding  that  abandon- 
ment must  appear  affirmatively,  and  if  the  owner's  departure  is  only 
temporary,  the  attempt  of  a  stranger  to  take  possession  ^'is  justified 
neither  by  religion,  morality,  or  the  law.  It  as  naturally  and  almost 
as  inevitably  leads  to  breaches  of  the  peace  as  would  the  forcible  enter- 
ing on  the  possession  of  another";  Nichols  v.  Lantz,  9  Colo.  App.  5, 
holding  abandonment  of  a  water  right  ''clearly  established  by  the  eri- 
dence";  and  in  notes  to  40  Am.  Dec.  464,  and  82  Am.  Dec.  747. 

Actual  Possession  is  necessary  to  entitle  a  claimant  to  the  bencHt 
of  the  Van  Ness  Ordinance,  and  possession  of  part  of  land  described 
in  a  deed  is  not  constructive  possession  of  the  whole,  p.  689. 


1 
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Cited  in  Polack  v.  McGrath,  32  Cal.  18,  holding  that  inclosure  of  lot 
bf  a  fence,  without  oci;upation  or  cultiTation,  wu  not  posseseJOD  under 
the  Van  Xesa  Ordinance;  Walsh  v.  Hill,  38  CaL  487,  holding  that  occu- 
>f  part  of  a  tract,  "vas  not  constructive  possession 
whole  tract;  Judson  v.  Malloy,  40  Cal.  309,  to  the 
I,  under  the  Van  Ness  Ordinance,  must  be  actual; 
im,  44  ObI.  606,  holding  that  the  act  of  1870,  relin- 
!  the  government  in  the  Point  San  Jose  military 
tf  of  San  FranciBoo,  In  trust  to  convey  part  of  it 
bona  Dde  po8»euion,  gave  no  right  to  a  person  in 
•  lot  as  an  intruder,  aa  against  one  upon  whose 
.  occupant  had  intruded;  and  in  note  on  oonstruo- 

Am.  Dec.  125. 
ioiu. — Where  plaintiff  claimed  title,  under  the  Van 
onstnictive  posaegsion  of  a  tract,  thimgh  in  actuni 
part,  defendant  might  acquire  title  to  the  other 
wtion  of  it  for  the  statutory  period,  pp.  640-642. 
Kftult  V.  SeitK,  31  Cal.  229.  to  the  point  that  in 
«  court  held  that  the  statute  applied,  and  took 
b,  which  counsel  failed  to  show,  that  proceedings 
t  pending. 
Topeka  ete.  Seeuritj  Oo.  t.  Mcfherson,  T  Okla.  60G. 

iFLB  T.  SHBABER. 

nptlon  Claim  of  settler  on  United  States  public 

Is  valid,  after  payment  of  the  purchase  money 
ertiflcate  of  entry.  The  United  States  only  holds 
st  for  the  purchaser.  It  is  not  within  the  pro- 
nhting  California  into  the  Union,  prohibiting  tax- 
>main,  p.  fMS. 

1.  Co.  V.  Scherrer,  134  Cal.  353,  86  Am.  St.  Rep. 
ghts  of  holder  of  certiBcate  of  purdiase  prior  to 
,  cannot  be  impaired  by  reservations  in  patent 
b;  Bakersfleld  etc.  Co.  v.  Kern  Co..  144  Cal.  1S2, 
nining  claims;  People  v.  Frisbie,  31  Cal.  14S.  hold- 
land  is  taxable,  and  the  defense  that  the  lands 
>lic  lands  ia  insufficient;  to  same  effect  in  People 
i  ButterQeld  v.  Central  Pac.  Co.,  31  Cal.  268,  to 
ation  of  a  land  warrant  has  acquired  an  interest 

People  T.  Crockett,  33  Cal.  164.  holding  that  a 
a  Mexican  grant  is  "a  title  in  equity  at  least," 
Sludworth  V.  Lake,  33  CaL  262,  holding  that  the 

title  of  a  locator  of  land  in  trust  for  him  till 
>ple  T.  Black  Diamond  Coal  Co.,  37  CaL  G4,  hold- 
'  etaim  to  United  States  coal  lands  is  taxable; 
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Doyle  Y.  Austin,  47  Gail.  361,  to  the  point  that  property  of  the  United 
States,  or  of  the  state,  or  of  a  municipal  corporation,  is  not  subject  to 
taxation;  People  y.  Donnelly,  58  CaL  146,  holding  that  the  poesessory 
right  of  a  purchaser  of  marsh  lands  is  taxable;  Lux  y.  Haggin,  69  Ctl. 
429,  to  the  point  that  entry,  payment,  and  certificate  of  purchase  eon- 
vey  the  equitable  title  in  public  land  to  a  purchaser  thereof;  MeFtal 
v.  Pfankuch,  98  OaL  404,  holding  that  the  principal  case  was  not  is 
p<Mnt  on  the  question  as  to  whidi  of  two  applicants  for  purchase  of 
school  lands  had  the  better  right.     Cited  in  Treadway  y.  Wilder,  12 
Ney.  114,  holding  that  as  the  legal  title  is  in  the  goYemment  and  the 
equitable  in  the  pre-emptor,  the  time  between  the  dates  of  the  cer- 
tificate of  purchase  and  of  the  issuance  of  the  patent  is  not  to  be  con- 
puted  as  part  of  the  fiye  years  of  adverse  user  necessary  for  the  pre- 
sumption of  a  grant;  State  y.  Central  Pac  Co.,  21  Ney.  259,  holding 
that  it  is  "possession  claiming  the  land"  tiiat  is  taxable,  and  suneyed 
but  unpatented  lands  are  liable  to  taxation,  in  spite  of  the  goyemment 
lien  on  them  for  costs  of  suryey;   Whiteaker  y.  Haley,  2  Or^.  140, 
holding  that  greenbadcs  could  not  be  receiyed  for  State  taxes,  but  tbey 
must  be  paid  in  coin;  Ruder  y.  Allen,  27  Oreg.  348,  to  the  point  thst 
the  holder  of  a  certificate  of  purchase  of  mining  lands  has  a  yested 
right  upon  which  he  can  base  an  action  of  ejectment;  Lamb  y.  DaveB- 
port,  1  Sawy.  621,  referring  to  t^e  principal  case  as  an  illustration  of 
the  goyemment  dealing  with  a  prior  occupant  as  if  he  were  the  owner; 
MoWilliams  y.  Withington,  7  Sawy.  206,  7  Fed.  Rep.  327,  holdmg  thtt 
a  'time-purchase"  of  land  from  the  state  is  property,  subject  to  \efj 
and  sak  on  execution;  Hayner  y.  Stanly,  8  Sawy.  226,  13  Fed.  Bepi 
.226,  holding  that  a  patent  takes  effect  by  relation,  as  of  the  date  of 
the  entry;  Pacific  Coast  Co.  y.  Spargo,  8  Sawy.  647,  16  Fed.  Repu  350, 
holding  that  lands  cease  to  be  public  lands  when  entered  and  paid  for; 
Woodruff  y.  North  BloomfiekL  Co.,  9  Sawy.  492,  18  Fed.  Rep.  772,  hold- 
ing that  after  admission   of  California  into  the  Union,   the  United 
States  could  not  authorize  the  inyasion  of  priyate  lands  in  the  state 
in  the  interest  of  miners;  Hamilton  y.  Southern  Neyada  Co.,  13  Sawy. 
118,  33  Fed.  Rep.  566,  holding  that  the  goyemment  hoMs  the  diy  legal 
title  for  the  purchaser  of  public  land  until  the  patent  is  issued.    Cited 
in  Van  Brocklin  y.  Tennessee,  117  U.  S.  165,  169,  to  the  point  that 
exemption  of  land  from  taxation  in  California  depends  on  the  Admis- 
sion Act;  holding  that  the  later  doctrine  is  that  of  People  y.  McCreery, 
34  Cal.  356,  to  the  effect  that  federal  and  state  property  cannot  be 
taxed;  also  referring  to  the  '^dictum"  on  page  658  of  the  i»ineipal  case, 
that  the  relation  of  the  United  States  to  the  public  lands  in  California, 
since  it  became  a  state,  is  like  the  ownership  of  a  citizen  and  not 
that  of  mimicipal  eoyereignty;    and  saying  that  the   increasing  pre- 
ponderance of  authority  is  in  favor  of  absolute  exemption  of  all  prop- 
erty of  the  United  States  from  taxation.    Cited  in  Union  Mill  Co.  t. 
Daugberg,  2  Sawy.  455,  to  the  point  that  land  ceases  to  be  public  land 
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iasukDM  of  certificate  of  purotuM;  Chap- 
I,  holding  tbat  the  locator  of  minenl  land* 
nent  ••  long  aa  ha  complieB  with  the  itat- 
.  Tajtor  Co.,  52  Wi«,  68,  hotdiug  that  a* 
•  Tailroad,  acconliiig  to  statate,  they  majr 

'  be  withdrawn  bjr  eongreta.  Settlement 
t«d  right  againit  the  gorenunent;  it  onl7 
the  land  when  be  has  complied  with  the 
befcve  he  has  completed  tbem  congress 
entry   or  grant   it   to   other   persona,   pp. 

sbie,  37  OaL  490,  4B1,  495,  602,  604;   and 


Lands,  and  poseeision  of  the  lands,  ue 
t  valoable  species  of  property  in  the  pos- 

21  Kan.  338,  holding  that  a  contract  for 
blic  land  was  not  against  pQblto  policy; 
Z,  holding  that  tbe  improvement  of  school 
as  against  subaequent  legislation;  State 
;  that  improvementH  on  government  landa, 
t  been  made,  are  subject  to  taxation,  aa 
of  a  tenant  of  school  lands. 
1  a  tax  aaaesHor  to  assess  claims  to  land. 


4  CaL  300,  holding  that  the  writ  may  be 
ftyer;   and  in  State  v.  Elder,  31  Neb.  IBO, 
compel  the  apeaker  of  the  house  of  repre- 
lb  election  retumH. 
T.  Beidler,  0  Okla.  600. 

FORSYTH. 

t  to  determine  an  adverse  claim  to  land, 

efendant  out  of  posaeaaion,  is  on  the  de- 

66  Oal.  &C9,  562,  an  action  under  section 
•dare  to  cancel,  as  a  cloud  upon  the  state's 
ands,  holding  that  tlie  plalntitT  mnat  be 
od  tbe  burden  was  on  defendants  to  ahow 
of  tbe  conaeqnencea  of  a  failure  to  execute 
8  terms";  holding  alao  that  tbe  complaint 
the  eatate  or  interest  claimed  by  tbe  de- 

T.   Taylor,  2  Utah,  402,   holding  that  an 
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affirmatiye  defense  must  be  proved  by  defendant.  Denied  in  BlssdeD 
▼.  Williams,  9  Nev.  168,  holding  that  in  an  action  to  quiet  title  tlie 
burden  of  proof  is  on  plaintiff,  as  in  other  cases;  the  dissenting  opin- 
ion in  scune  case,  page  172,  approves  the  principal  case. 

New  Trial  is  properly  refused  on  defendant's  motion,  where  there 
is  a  oonfliot  in  the  testimony,  all  the  more  fatal  for  being  intestine, 
p.  663. 

Cited  in'  McLennan  ▼.  Bank,  87  Cal.  574,  holding  that  where  there 
were  "intestinal"  conflicts  in  the  testimony  of  a  witness  for  plaintiff 
the  trial  court  was  not  compelled  to  believe  Mm;  Brock  v.  Pearson, 
87  Cal.  585,  holding  that  plaintiff  was  not  bound  by  his  tesUmony 
favorable  to  defendants,  it  being  an  ''intestine"  conflict;  and  in  Mat- 
tock V.  Gk)ughnour,  11  Mont.  273,  holding  that  the  court  abuBed  its 
discretion  in  refusing  a  new  trial,  the  evidence  being  inherently  im- 
probable. 


*       t 
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30  Cal.  666-675.  KENT  ▼.  SNYDER. 

Demurrer,  in  the  words  of  the  statute,  that  the  complaint  does  not 
state  facts  sufSdent  to  constitute  a  cause  of  action,  is  jooper;  but  a 
special  privilege  or  immunity,  claimed  by  defendant,  should  be  pleaded 
in  demurrer  or  answer,  p.  672. 

Affirmed  in  Brennan  v.  Ford,  46  Cal.  12,  where  the  statute  of  limit- 
ations was  specially  pleaded  in  the  demurrer;  Bliss  v.  Sneath,  119  CsL 
528,  holding  that  a  counterclaim,  barred  on  its  face  by  the  statute,  Hnut 
be  specially  demurred  to  on  that  ground;  State  v.  Metschan,  32  Or.  3S2, 
as  to  demurrer  for  defect  of  parties;  also  in  Henderson  ▼.  Johns,  13 
Colo.  285;  State  v.  Spencer,  79  Mo.  317;  and  Whitley  y.  Murphy,  5 
Oieg.  333;  20  Am.  Rep.  745. 

Facts  Constituting  Fraud  must  be  charged  in  the  complaint,  p.  673. 

Affirmed  in  Capuro  v.  Builder's  Co.,  39  Cal.  125,  holding  that  the  rate 
applies  equally  to  fraud  as  a  defense;  Green  v.  Hayes,  70  C&L  281,  hold- 
ing that  charges  of  fraud  must  be  disregarded,  no  particulars  beii]^ 
averred  in  the  complaint.  Cited  in  dissenting  opinion  in  Spring  Val- 
ley V.  San  Francisco,  82  Cal.  321,  16  Am.  St.  Rep.  134,  to  the  point  that 
a  complaint  did  not  sufficiently  allege  facts  regarding  the  acts  of  su- 
pervisors in  flxing  water  rates,  that  were  claimed  to  be  a  derelictioii  of 
duty;  also  in  Leavenworth  v.  Commissioners,  18  Kan.  178,  holding  that 
a  party  relying  on  fraud  can  prove  only  the  facts  he  sets  up;  Lawson 
V.  Thompson,  10  Utah,  468,  holding  that  instructions  on  fraud  were 
properly  refused,  there  being  no  averments  in  the  answer  other  than  a 
general  denial  of  the  complaint;  Sackman  v.  Campbell,  15  Wash.  St.  65, 
to  the  point  that  facts  of  alleged  fraud  must  be  pleaded;  and  in  note 
on  this  point  in  25  Am.  Dea  96. 
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BERTS  T.  UITGEB. 

■ndonment  should  be  given  where  there  is  evidenoa 

eclment,  p.  679. 

bandonmeut  in  40  Am.  Dec  46L 

LTHKOP  T.  BftlTTAUr. 

uid  ttx  eollector  are  distinct,  ttkongh  held  bj  tlte 

»  T.  Row,  38  Cal.  77,  holding  that  Mparkte  bonda 
i  two  oflraea  are  held  by  one  person.  Distinguiihed 
menatein,  68  Cal.  515.  holding  that  nhere  the  mar- 
npowered  bf  law  to  collect  taxes,  "new  duties  were 
if  marahal,  but  no  new  office  created";  and  sureties 
were  liable  for  hia  failure  to  turn  over  monef  col- 
ed  in  Oakland  v.  Snow,  145  Cal.  427,  though  charter 
uditor  and  sBsessor"  and  provides  that  auditor  shall 
ir  and  bond  required  bj  council  described  hiro  as 
:io  aisesHOT,"  bond  ia  valid;  Webster  v.  Beard,  140 
lie  to  superintendent  of  schools  who  ia  ex  ofllcio  a 
'  education;  Swinnerton  v.  Monterey,  76  CaL  110, 
Ik  sheriff  is  tax  collector,  a  atatute  fixing  the  per- 
f  for  collecting  taxes  applies  later,  after  separation 
3  incumbent  of  the  office  of  tax  collector;  also  in 
9  Ner.  205,  holding  that  where  the  lieutenant  gov- 
ate  librarian,  his  failure  to  file  the  atatuory  bond 
rian  does  not  defoive  him  of  the  office  of  lieutenant 
T.  Ritter,  1  W70.  333,  holding  t^t  where  a  pro- 
luo  countj  treasurer,  the  sureties  on  liis  bond  as 
for  his  default  as  treasurer;  Ex  parte  Bergman,  3 
at  the  offices  of  probate  judge  aud  county  treasurer 
leld  bj  one  person;  aud  in  Johnson  v.  Hanscom,  90 
lat  where  a  recorder  is  alao  justice  of  the  peace, 
r  is  in  full  of  serrioes,  and  be  must  turn  into  the 
1  fees  as  juatioe. 

,HEMUS  T.  TRAIHEB. 

U  ia  a  Mortgage  when  the  aoeignee  agrees  in  writ- 

.  payment  of  the  amount  to  secure  which  the  aa- 

p.  687. 

.  Lodge,  36  Cal.  43,  49,  holding  that  parol  evidence 

1  law  and  equity,  to  show  that  a  deed  is  a  mort- 

bold  Interest  does  not  give  the  mortgagee  ri^t  t« 

btenants,  p.  687. 


30  CaL  686-488  Notw  on  Califomi* 

Affirmed  in  Adknu  t.  Smitli,  IB  Ner. 
St.  Rep.  S82,  on  asngniiMat  of  1mm. 
*— <r""*"*  of  Hotttafe  U  Invalid  nnli 
Qtad  in  iHiinnthig  opinion.  Hooper  t, 
Gnsnl  CttMOmr'tnTj  t.  CUiott»  i: 


)IiTJME  XXXI. 

ALBERT  RATMOKD. 
attona  b>  Volame  147,  b^  Chablu  L. 

T.  TOMLIHSOH.    8.  C.  89  CU.  eu. 


OP  T.  BAMPTOH.   89  Am.  Deo.  141. 

mted  hy  oeatui  que  boat  when  reljlllg  <a  JMt- 

L«d  tniAt«e,  p.  23. 

Hand;,  123  ObL  4T0,  quoting  B.  C.  107  CaL  64; 
}  Gal.  319,  quoting  UcGraUi  f.  Curoll,  110  OaL 
idden,  72  OaX  18,  20,  holding  [treB«nt*tioB  necea- 
lat  executora  of  daeeaaad  irife  to  reoovar  moneya 

propert;  but  aecictly  uaed  by  bar  aa  har  Mpft- 
'  T.  Hendj,  107  OaL  54,  ruling  aimilarl;  when  de- 
luring  pendency  of  action  for  accounting;  In  re 
uling  ■imilorly  when  one  of  two  executor*  died 
n  hla  poaaeeaion,  incapable  of  identiflcatuxi  «■ 
V.  Carroll,  110  CaL  S2,  S3,  holding  claim  in  Buit 
(ring  truat;  Oreutt  v.  Gould,  117  CaJ.  316,  when 
imingled  beyond  identiflcatioDi  EUiaon  t.  MoaM, 
lao  IHlworth  t.  Curta,  130  HI.  622),  applying  rule 
m  reeeifer  of  firm  by  Its  membera  and  oom- 
,  cod  holding  oeatui  relegated  to  rigbta  of  aimple 
nk  T.  Morley's  Estate,  106  Mich.  638,  on  point 
lU  lie  for  trust  moneys  oommiDgled  by  truatae 
1  Ohamberlain  t.  O^rien,  40  Minn.  S3,  ruling 

by  receiver  of  imcAreiit  againat  hia  wife,  who 
roperty  conveyed  to  her  in  fraud  ot  creditors; 

Wash.  St.  037,  diacusaing  rights  of  grantor  in 
sd  to  fathw  without  eonsideration,  when  latter 
Faith;  and  in  Barta  t.  PofT,  96  Wis.  101,  diaeuaa- 
int  creditor  of  vendee  under  executory  oiMitract, 
Utaferred  part  of  land  sold  at  vendee's  lequeat. 
e  of  Dutard,   147   Col.  267,  where  daim  by  ad- 

eatote  riiowe  on  face  demand  for  specific  pio|i- 
13S7 
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erty  held  in  trust  by  decedent  at  death  for  estate  represented  by  sneh 
administrator,  who  had  proceeded  no  further  than  appointment,  de- 
maud  for  settlement  and  accounting  does  not  change  character  of 
claim;  Jasper  y.  Hazen,  1  N.  Dak.  82,  denying  right  of  action  at  law 
by  cestui  against  involuntary  trustee  while  trust  remains  open,  sl- 
though  haying  sold  part  of  trust  property. 

Ezecntor  of  Guardian  is  liable  for  trust  funds  held  by  latter  at  time 
of  death  or  of  other  property  into  which  it  has  been  converted,  p.  25. 

Cited  in  Elizalde  v.  Elizalde,  137  C^L  641,  holding  trust  fund  suffi- 
ciently identified;  Evang.  Synod  v.  Schoeneich,  143  Mo.  661,  discussing 
right  of  cestui  to  follow  funds  deposited  by  trustee  in  a  firm  upon  its 
insolvency;  note  to  Duckett  v.  Bank,  63  Am.  St.  Rep.  523,  on  trust 
funds;  Theller  v.  Such,  57  CaL  461,  diseussing  jurisdiction  of  equity  it 
suit  among  representatives  and  successors  of  deceased  partners;  Moore 
V.  Jones,  63  Cal.  16,  holding  separate,  property  thai  was  purchssed  by 
moneys  of  wife  deposited  with  husband  and  commingled  with  other 
moneys  in  his  possession;  In  re  AUgier,  65  Cal.  230,  on  point  that 
guardian's  executors  cannot  present  and  have  his  account  settled  it 
probate  court;  Scrivner  y.  Diets,  84  CaL  297,  applying  rule  to  purdiaser 
from  assignee  for  benefit  of  creditors,  under  oral  agreement  to  take 
subject  to  trust;  Roach  v.  Caraffa,  85  Cal.  444,  as  to  suit  by  representa- 
tive of  copartner  against  administratrix  of  deceased  managing  partner 
when  funds  capable  of  being  traced  and  identified;  Gray  v.  Farmen 
etc.  Bank,  106  OaL  66,  denying  liability,  however,  to  administrator 
against  purchaser  of  draft  from  prior  administratrix  in  payment  of  her 
private  debts,  imless  she  has  failed  to  account  therefor;  Millet  v.  Brad- 
bury, 109  Cal.  177,  as  to  right  of  cestui  que  trust  to  recover,  without 
presentation  of  claim,  moneys  deposited  on  express  trust  to  be  ex- 
pended as  directed  by  him;  Byrne  v.  Byrne,  113  CaL  299,  in  suit 
against  representative  of  testamentary  trustee,  holding,  however  trust 
fimds  not  sufficiently  identified;  and  in  Nougues  v.  Newlands,  118  Oil. 
106,  and  Silliman  ▼.  Qano,  90  Tex.  648,  on  point  that  grantee  with  foil 
knowledge  of  trust  takes  the  property  subject  to  the  same  trust  CSM 
also  in  note  on  general  subject  to  Bank  ▼.  Hummell,  20  Am  St.  Rep. 
271,  Bank  v.  Goetz,  32  Am.  St.  Rep.  125,  128;  Wetherell  v.  O'Brien,  3a 
Am.  St.  Rep.  227;  and  Bank  v.  ELimball  eta  Co.,  36  Am.  St.  Bep.  750. 

31  CaL  26-29.  PEOPLE  ▼.  SWIFT. 

Subsequent  Ratification  of  unauthorised  municipal  contract  validates 
it  when  within  power  of  corporation  and  in  form  prescribed  by  charter, 
p.  28. 

Cited  to  same  effect  in  Durango  ▼.  Pennington,  8  Colo.  260,  holding 
ratification  insufficient,  however,  because  not  in  prescribed  form;  Xev* 
man  v.  Emporia,  32  Kan.  464,  ruling  similarly  when  contract  not  with- 
in corporate  powers;  Hutchinson  etc  Co.  v.  Commissioners,  48  San.  79, 
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oUa  on  Ckllfoniift  Reporta.  SI  (^.  29-60 

Idlng  township  estopped  under  fiMta  from  deny- 
and  bonda  vot«d  by  it;  Lincoln  v.  Stockton,  75 
facts  no  ratification  of  borrowing  of  money  by 
er;  Schmidt  v.  County,  34  Minn.  114,  holding 
imployment  by  one  commissioner  of  physician 
onUgion;  Clarlie  v.  Lyon  County,  8  Nev.  188, 
[mployment  by  district  attorney  of  eitra  coun- 
.  40  Or.  128,  county  may  ratify  agreement  mada 
ledical  aid  rendered  a  minor  in  case  of  urgent 
>t  in  session. 

IT  T.  BBHTOH.  8.  C.  4S  Cal.  467;  73  OaL  32»i 


!ring  diviaion  of  oommon  property  ntakea  parties 
'Operty,  p.  33. 

pinion  in  Sharon  t.  Sharon,  67  CaL  213,  among 
a  di-Torce  decree  allowed.  Cited  also  In  note  to 
.  Dec  3S9,  on  general  subject, 

T.  BBOADWAY  WHARF  CO. 

nns  of  Sinking  Fund  under  aet  of  IBSI,  passed 

in  Ellii  T.  Eastman,  32  Cal.  449,  holding  con- 
'ate. 

ire  to  be  oonrtnied  together,  p.  41. 
in  dissenting  opinion  In  Nicholson  etc  Co.  y. 

Itepaii  WharvM  Is  goremmental  and  subject  to 

in  The  Geneva,  10  Fed.  Rep.  876,  denying  power 
larfage  where  legislatiTe  grant  not  distinctly 
V.  Maiden,  23  W.  Va.  674,  ruling  similarly  as 
I   of   ferry   proprietor  for  use   of   ferry   landing 

la  cannot  be  first  raised  on  appeal,  when  not 
answer,  p.  46. 

in  Kraft  t.  Qreathouse,  1  Idaho,  2S8,  where 
tered. 

.BK  V.  SAN  FKANCISCO  AlfD  ALABAMA  K. 

c.  147. 

ay  contract  to  oarry  tieyond  own  line,  and  will 

ind  neglects  of  connecting  carriers,  p.  52. 

In  Kerrigan  t.  S.  F.  etc  Co.,  Bl  Chi.  261,  hold- 


SI  Col.  ee-Ta  N«tei 

ing  no  Uabflitf,  howerer,  ■ 
restrictloiu  of  liability  to 
6)  Ind.  ST8,  28  Am.  Rep.  «( 
tiaet  for  eairioge  beyond 
et«.  Co.,  73  Mo.  406,  3»  An 
road  iiDd  oonneating  ferry 
Ho.  App.  312,  316,  holding 
by  oondiKtor  of  oonnectin 
ultra  Tirea;  Lock  Co.  v.  R 
aimilarly  «8  to  loss  of  frt 
oonneating  tatrrien;  Mid  ii 
log  mle  to  liability  of  e 
lection.  Cited,  ftUo,  in  no 
etc  Co.,  es  Am.  Dec  84; 
Fitchburg  etc  Co.  t.  Hann 
Dec  231;  Perlcina  t.  Fon 
G«orgi«  R.  B.,  2  Am.  St.  B 
Am.  St.  Bep.  89. 

BailrMd  Company  hu  ] 
of  pasaengeiB  to  t«rminitfl. 

Cited  to  same  effect  la 
■uitaining  contract  by  m 
struct  tunnel  for  dr^nagi 
Smith,  76  Ala.  660,  S2  A 
banking  oompaay  to  purcl 
Ha  charter. 

SI  CaL  08-78.    SACRAMB 

Snperriaora  of  County  i 
although  running  in  name 

Cited  to  same  effect  in  < 
to  like  bond,  and  holding  I 
to  such  action.  Cited,  alK 
761,  762,  on  liability  on  06 

Official  Bond  Is  "DellTen 

Cited  to  same  effect  in  P 
137  (cited  in  State  t.  Pro 
liable  for  breach  until  sit« 

Beleu*  of  Sniety  on  oil 
77. 

Cited  to  same  eSeot  in  I 
quest  (rf  »nTety,  altlwnt 
amount. 

General  Citatko.— Stftt* 


Notea  on  CklifomU  Heporta.  31  CM.  T8-M 

T  T.  STEAfiHS.   a.  C.  28  <U.  SS6. 
— Agreement   Bubseqnent   to   mortgage,   to   pay   in 
decree  in  coin,  as  to  aubuqiMnt  encumbntnces,  9. 

D&fiB,  3S  C*L  264,  on  point  of  oonatitDtionalitf  of 
bsenting  opinion,  Belloc  v.  DaTia,  38  Cal.  26S,  main 
•quent  encumbranoeTa  bound  by  subaequent  agree- 
ler  Spedflc  Contract  Act;  and  in  Collina  t.  Collins, 
.  Hep.  640,  holding  mortgage  not  affected  b;  inter- 
IditiMud  loan,  but  valid  a*  aecaritj  for  original 

rLBS  T.  TBATES. 

t  appellate  juriidioUon  In  oonteated  election  eaaea, 

ict  in  Day  ▼.  Jones,  31  OoL  2S3;  oonouiring  and 
a  Eonghtou'a  Appeal,  42  Cal.  64,  65,  68,  69,  main 
iidie^on  in  prooeedinga  to  modify  street  grades 
Itoekton  ete.  Co.  t.  Oalgian],  49  CaL  140,  affirming 
I  for  oondemnation  for  railroad  right  of  way;  and 
TO  CaL  484,  486,  aa  to  contested  election  oases. 
Jng  opinion  in  Boaenbanm  ▼.  Bauer,  120  U.  S.  462, 
amue  ia  dvil  action;  and  Jn  note  to  Oonant  t. 
724,  on  general  subject. 

soDstrued  according  to  true  intent,  irreapeetiTe  of 
86. 

t  in  Chandler  T.  Lee,  1  Idabo,  361;  and  in  United 
«h,  322;  Pratt  t.  Swan,  16  Utah,  401,  construing 

r  Told  when  held  at  place  far  distant  from  that 
wn,  p.  W. 

t  in  Bussell  t.  McDowell,  83  Cal.  78,  rejecting  en- 
r  ma-lconduct  of  election  board;  Tebbe  v.  Smith, 
it.  Rep.  74  (cited  in  Atkinson  v.  Lorbreer,  111  Cal. 

where  polls  not  opened  at  proper  time  and  im- 
County  T.  Davis,  63  111.  418,  where  election  board 
n  admitting  votes  and  Iceeping  lists;  District 
lent  District,  34  Iowa,  300,  where  election  held  at 
ly  law;  and  in  Heyfron  v.  Mahoney,  0  Mont.  503, 

where  election  held  more  than  three  miles  die- 
inted  by  county  commisBianers.    Distinguished  ia 

0  Kan.  601,  where  election  held  at  place  desig- 
rd,  although  that  was  an  improper  one.  Cited  in 
lot  to  People  V.  Bates,  83  Am.  Dec  761,  762. 
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31  Cal.  95-98.    HASTINGS  y.  HASTINGS. 

"Trial''  is  not  £nded  until  decision  entered  or  judgment  rendered  and 
filed,  p.  98. 

Cited  in  Reclamation  Dist.  y.  Thisby,  131  CaL  574,  holding  prooednn 
in  oourt  cases  to  be  the  same  whether  in  law  or  in  equity;  Warring  v. 
Freear,  64  Cal.  56,  holding  trial  not  had  imtil  decision  filed  on  issoet 
not  covered  by  verdict  on  special  issues;  Connolly  v.  Ashwortb,  96  Cil 
206,  on  point  that  decision  filed  after  expiration  of  term  of  office  will 
not  support  judgment  entered  thereon;  and  on  same  point  in  Broder 
V.  Conklin,  98  Cal.  362,  holding  order  for  interlocutory  judgment  not 
sufi&cient  to  complete  trial. 

31  Cal.  98-101.    GONZALES  r.  LEON. 

Special  Verdict  on  part  of  issues,  if  accepted,  withdrawi  (Aha  ium 
from  consideration  of  oourt,  p.  100. 

Cited  in  dissenting  opinion  in  Murphy  v.  Bennett,  68  CaL  533,  dii- 
cussing  validity  of  findings  not  covering  all  of  issues. 

31  Cal.  101-103.   PEOPLE  y.  McCLELLAN. 

Rules  of  Court  are  Void,  when  depriving  party  of  statutory  riglit,  p. 
103. 

Cited  to  same  effeec  in  dissenting  opinion  in  In  re  Jessup,  81  QiL 
483,  as  to  practice  on  petitions  for  rehearing;  State  v.  Withrow,  135 
Mo.  382,  as  to  rule  for  settlement  of  bills  of  exceptions;  and  in  Con- 
moe  etc  Co.  v.  Johnston,  5  Utah,  148,  sustaining,  however,  rule  limit- 
ing time  for  filing  transcripts  on  appeal.  Cited,  also,  in  note  to  Stite 
v.  Gideon,  41  Am.  St.  Rep.  642,  on  general  subject. 

31  Cal.  104-107.   READING  y.  MULLEN. 

Declaration  of  Sole  Tradership  need  not  be  acknowledged  in  form  re- 
quired for  deeds,  p.  106. 

Cited  to  same  effect  in  Shed  v.  Blakely,  6  Mont.  249,  discussing,  fa- 
ther, effect  of  declaration. 

31  Cal.  107-108.  BOSTON  y.  HATNSS. 
Notice  of  Appeal  is  ineffectual  when  served  before  filing,  p.  106. 

Cited  to  same  effect,  dismissing  appeal  \mder  such  facts,  in  Toy  ▼• 
Domec,  33  Cal.  317;  Courtwright  v.  Berkins,  2  Mont.  405;  and  m  Lyos 
Co.  V.  Washoe  Co.,  8  Nev.  178.  Distinguished  under  code  in  Hewes  t. 
Carville  etc.  Co.,  62  Cal.  517,  where  notice  filed  after  service  and  after 
filing  of  undertaking. 

Record  of  Lower  Court  cannot  be  corrected  when  case  is  in  appeHsts 
iK>urt,  p.  108. 
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Notes  on  Calitornia  Geporta.  31  CftL  108-llG 

Tect  in  S&tterlee  r.  Bli»,  36  Cal.  621,  aa  to  insertion 
statement;  Thompson  v,  Patteraon,  54  Cal.  647,  r«- 
errors  in  proceedings  before  referee  when  not  con- 
authenticated  statement;  Bojd  v.  Buirell,  GO  CaL 
d  V.  Springfield  etc.  Co.,  12  Wash.  833),  as  to  cor- 
flling  notice  of  appeal,  and  in  People  v.  Gough,  2 
3t  of  service;  and  in  Golden  Fleece  etc  Co.  r.  Cable 
•1,  as  to  correction  of  dat«  of  filing  statement;  State 
1  Ner.  101,  denjing  motion  to  strike  from  record  an 
wer  contained  therein;  and  in  Boggess  v.  Harris,  00 
per  incoTTectlj  copied  into  transcript  on  appeaL  Dis- 
en  T.  Hopking,  110  CaL  SOQ,  permitting  under  rule  of 
ice  of  notice  of  appeal  when  omitted  from  transcripl^ 

C  PASTE  HBDLET. 

r  Agent. — Necessarj  requisites  stated,  p.  111. 
.  Jolmaon,  71  Cal.  390,  sustaining  information  against 
ate,  S  Tex.  App.  Sll  {cited  in  Hnntaman  t.  State,  12 
(ding  no  embezzlement  ahoWD  when  property  did  not 
;  and  in  Taylor  v.  State,  29  Tex.  App.  502,  holding 
how  offense;  In  re  Grin,  112  Fed.  BOO,  sustaining  in- 
ition  proceedings.  Distinguished  in  People  v.  Jack- 
holding  "intent  to  steal"  unneceaaar}  under  aection 
Inited  Statea  v.  Cannon,  4  Utah,  128,  holding  indict- 
cohabitation  auBicient.  Cited,  also,  in  note  to  Calkins 
>ec.  133,  upon  proof  of  fraudulent  Intent  in  conver- 
ts, 139,  defining  "by  virtue  or  in  course  of  emplof- 

iney  as  agent  is  estopped  to  deny  his  agency  when 
nbezzlement,  p.  113. 

leot  in  People  v.  Treadwell,  60  Cal.  236,  as  to  ool- 
attomey  representing  himself  to  be  agent;  People 
il.  4T1,  as  to  moneys  converted  by  secretary  of  cor- 
;  drafts  for  payment  of  crediton;  People  v.  Royce, 
estoppel  of  treasurer  receiving  money  to  deny  valid- 
ich  money  received;  People  v.  Leonard,  100  Cal.  310, 
y  officer  of  corporation,  although  that  woe  merely 
hine,  187  U.  S.  196,  upholding  sufliciency  of  showing 
1  extradRion  prooeedinge  of  crime  of  embezzlement 
?\  of  property  within  California  Penal  Code,  section 
zzlement;    State   v.    Spaulding,   24    Kan.    10,    as    to 

city  clerk  on  iaauance  of  licenaes,  though  without 
ite  V.  Heati),  8  Mo.  App.  106,  109,  as  to  moneys  re- 
uditor  under  lilie  circumstances,  holding  actual  and 

was  alone  to  be  considered;   State  v.  Costin,  S9  N. 


Notet  on  GaHfonii*  Beporti.  31  0*1.  122-140 

nind.  C3t«d  aIjo  fn  not*  on  gansrftl  aidijeet,  to  Bbju- 
,  9S  Am.  Dee.  663;  Berry  t,  Saydar,  Se  Am.  Dm.  S8B, 
D  n«Tlgabl«  atxtamt;  Rjui  t.  Brown,  100  Am.  Deo. 
a  owners  on  fresh  wster  atreun;  uil  to  Prior  t. 
.  Bep.  337. 


M  nnder  wUch  euit  b  pending  tenninstea  prooeedinga 

fl. 

y.  R«nkln,  194  HL  623,  noted  undM-  People  t.  Hays, 

I  general  mbjeet  to  Todd  t.  LAndr?,  IS  Am.  Dee.  480, 

tetla  are  to  be  conatrued  together,  p.  126. 
iffeet  in  disaenting  opinion  in  Nicbolion  etc  Co.  t. 
6,  constming  acts  on  street  paving  in  San  Prandeoo. 
ind  Detainei. — When  complaint  alleges  both  forcible 
H  detainer  thereafter,  former  element  is  giat  of  ac- 

Sect  in  Peacodc  t.  Leonard,  8  Ner.  88,  where  entry 
unlawful. 

s  entry  with  strong  hand,  with  nnuiual  weapons  or 
i  or  limb,  p.  187. 

ffeot  in  Ijyingston  t.  Webster,  20  71m.  332,  holding 
m  by  evidence. 

EOPLE  T.  SAir  FKAHCISCO  SAY.  imOK. 
lai    HoiIe   in   valuation   oolunm    of    aaseiament-roD, 
y<Ai,  p.  130. 

lect  ht  People  t.  Haetings,  34  CaL  674;  Garwood  t. 
24;  and  Emeric  t.  Alrarado,  M  Cal.  467,  holding  sale 
Oder  such  aasesEment;  Tidd  t.  Rivea,  2S  Minn.  210; 
itc  Co.,  3  Sawy.  24,  23  Fed.  Cas.  1288,  restraining 
[n  re  Boyd,  4  Sawy.  2S6;  3  Fed.  Caa.  I0B3,  applying 
Lidgment  in  docket  (but  see  Dyke  t.  Bank,  90  OaL 
1,  holding  valuation  sufficient  by  reference  to  con- 
Co.  V.  State,  11  Ind.  App.  440;  Ward  v.  Commrs., 
on  V.  Coe,  62  N.  E.  625;  Hopkins  v.  Toung,  15  R.  L 
V.  McTigue,  22  Fed.  Rep.  ISl,  where  owner  not  mia- 
also  in  Salisbury  v.  Shirley,  60  Cal.  226,  where  ab- 
used. Denied  in  Haley  v.  Elliott,  20  Colo.  386;  and 
i  etc.  Co.,  S  Nev.  26.  Cited  also  in  note  od  general 
oe  V.  Fast,  71  Am.  Deo.  278;  and  to  Eppinger  t, 
7U. 
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Duplicate  ABsessment-roll  eannot  be  resorted  to  to  care  defecU  of 
original  as  to  insufficient  valuation,  p.  137. 

Cited  to  same  effect  in  People  y.  Hastings,  34  CaL  675  (dtod  is 
Houghton  Y.  Austin,  47  Cal.  664),  as  to  omission  of  dollar  mark. 

Valuation  by  AsaeMor  is  foundation  of  proceedings  for  apportioniog 
and  collecting  tax,  p.  138. 

Cited  to  same  effect  in  People  y.  Hibemia  Bank,  51  CaL  246,  21  Am. 
Rep.  706,  on  point  that  credits  secured  by  mortgage  are  not  taxibk, 
as  haying  no  independent  yalue. 

Parol  Evidence  is  inadmissible  to  explain  valuation  column  in  ssfeas- 
ment  roll,  p.  138. 

Cited  in  Allen  v.  McKay,  139  Cal.  101,  on  point  tiiat  assessment-roll 
properly  certified  is  the  only  evidence  of  the  assessor*s  acts  and  intfCn- 
tions;  State  v.  Thompson,  18  S.  C.  642,  as  to  parol  evidence  of  eotry 
of  assessment  when  board  required  to  certify  assessment  in  writing; 
Savings  and  Loan  Soc  v.  San  Francisco,  146  CaL  680,  arguendo. 

Act  Legalising  Defective  Assessments  does  not  extend  to  case  where 
assessor  has  not  made  intelligible  valuation,  p.  139. 

Cited  to  same  effect  in  People  v.  McCreery,  34  CaL  437,  holding  de- 
fects as  to  classification  and  description  of  property  cored  by  act;  Peo- 
ple V.  Hastings,  34  Cal.  574,  where  no  dollar  mark  appeared  in  vthi- 
tion;  Slaughter  v.  Louiaville,  89  Ky.  125,  where  assessor's  valottioo 
void  by  reason  of  improper  notice  of  sessions  of  tax  commissionen; 
Tidd  V.  Rives,  26  Minn.  210,  where  no  dollar  mark  in  valuation;  Mowry 
V.  Blandin,  64  N.  H.  4,  where  joint  tax  levied  on  lots  owned  by  dif- 
ferent persons  severally.  Cited  also  in  note  on  general  subject  to  Pm- 
ple  V.  Seymour,  76  Am.  Dec.  531. 

General  Citation.--Gray  v.  Stiler,  6  Okla.  643. 

31  Cal.  146-148.   PEOPLE  t.  FRISBIE. 

Possessory  Claim  to  public  land  is  taxable  as  real  estaie  mder  set 
of  1861,  p.  147. 

Cited  to  same  effect  in  People  v.  Black  Diamond  etc.  Co.,  37  OsL  54. 
as  to  land  used  for  coal  mining;  People  v.  Donnelly,  58  CaL  146,  se  to 
land  bought  from  tide  land  commissioners;  and  in  State  v.  C.  P.  etc. 
Co.,  21  Nev.  259,  holding,  however,  that  mere  claim  to  unsurveyed  Unds 
without  possession,  is  not  taxable. 

31  Cal.  148-154.  BOWMAN  ▼.  CUDWORTH. 

Exceptions  to  Charge  are  sufficiently  spedfie  when  stipulated  to  haft 
been  ''duly"  made,  p.  150. 

Cited  to  same  effect  in  McCreery  v.  Everdiog,  44  CaL  249. 
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NotM  on  Cftlifornift  Reporte.  31  (M.  1S4-16( 

Caxcelktion  «f  iiiii«corded  deed  will  not  nveat  title 

eff«et  in  KeUey   t.  Wilsan,  33  C«1.   693,  m  to  sanH 

ton  V.  Gordon,  34  Cal.  38,  91  Am.  Dec  671,  and  S.  C 
'6  deed  withdrawn  from  recorder's  office  before  copied 
aIbo  in  note  on  general  subject  to  Sally  t.  Saadifer,  1! 

\a. — Elementa  of  stated  and  discussed,  p.  152. 
a  T.  Castro,  31  Cal.  440,  bolding  no  estoppel  to  exist 
t  injored  by  silence  complained  ofj  Martin  t.  Zeller 
96  Am.  Dec  37Q,  holding  no  estoppel  where  no  intent 
orance  of  truth  by  other  party;  Smith  v.  Caldwell,  22 
g  estoppel  by  silence  at  sheriS's  sale  not  shown  undei 
i  to  DaTis  V.  Davis,  66  Am.  Dec.  171,  on  general  sub' 

EUBALL  T.  LOHHAS. 

I  be  read  together  when  eonatmetion  doubtful,  p.  1S6, 
affect  in  Water  Co.  t.  Richardson,  72  Cal.  604,  apply- 
1  TCrdict;  Mott  t.  Ewing,  90  Gal.  23G;  California  etc. 
Cal.  126;  Barnes  t.  Sabron,  10  Nev.  248;  and  in  Wat- 

Oreg.  238. 

'ery  foi  Wood  Severed  from  Freehold. — Query  wbethes 
and  in  advene  possession,  p.  167. 

Silver  Min.  Co.  r.  Superior  Court,  147  CaL  477,  action 
B  for  trespass  on  quartz  ledge  in  another  state  by 
thereof  on  ground  in  poesesaion  of  defendants  is  local 
rond  jurisdiction  of  superior  court;  Cannon  v.  Union 
rS,  not  deciding  question;  Page  v.  Fowler,  39  Cal.  417, 
164,  465,  on  point  that  owner  of  land  cannot  replevy 

harvested  by  defendant  if  tseBpasser;  United  States 
>nt.  385,  386,  sustaining  complaint  for  value  of  timber 
i;  Merrill  v.  Diion,  15  Nev.  404,  on  point  that  owner 
cut  on  his  land  as  long  as  it  retains  its  identity;  and 

90  Tex.  192,  discussing  concurrent  remedies  against 
on  claim  and  delivery  under  which  machinery  was 
shed  in  Martin  v.  Thompson,  62  Cal.  621,  (122,  45  Am. 
owner  cannot  sue  in  trover  for  crops  grown  from  seed 
it  in  adverse  possession.  Cited  also  in  note  to  King 
Dec.  429,  430,  on  general  subject, 
ion  discussed  and  deSned,  p.  159. 

in  V.  McGlockley,  3B  Cal,  80,  sustaining  verdict  where 
g;  and  in  Lockey  v.  Eoraky,  4  Mont.  463,  holding  ad- 
ihown  under  fact*. 
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81  GaL  160-173  :Note8  on  California  Reporta. 


31  OaL  160-167.  BIERCS  y.  fiED  BLUFF  HOTEL  CO. 


1^ 


Notice  to  Agent  is  notice  to  principal  as  to  facta  connected  with  tob- 
ject  matter  of  agency,  p.  166. 

CXted  to  same  effect  in  Jones  y.  Earl,  37  CaL  633,  99  Am.  Dec  399, 
as  to  notice  of  stoppage  in  transitu  to  carrier's  agent;  Qoinn  y.  Dm* 
badi,  76  OaL  162,  7  Am.  St.  Rep.  140,  as  to  notice  to  ooUecting  agent  <rf 
another  agent's  authority  to  receiye  money;  Renton  y.  Monnier,  77  GiL 
453,  holding,  howeyer,  architect  with  specified  powers  not  soflli  sgeot 
as  to  impute  knowledge  to  owner  of  assignment  of  building  coDtzaei; 
Wateon  y.  Sutro,  86  Cal.  617,  as  to  notice  to  purchaser's  attomej  of 
defects  in  title  to  be  acquired;  Wittenbrock  y.  Parker,  102  GaL  101,  41 
Am.  8t.  Rep.  177,  as  to  notice  to  one  of  firm  of  attorneys  of  saittfad' 
tion  of  mortgage  cuid  holding  further  as  to  information  acquired  by  tt- 
tomey  prior  to  employment  by  client;  Jefferson  y.  Hewitt,  103  GaL  (B9, 
630,  as  to  notice  to  secretary  and  agent  of  corporation  of  conditioiii 
attached  to  stock  subscription;  Butler  y.  Morse,  66  N.  H.  431,  aa  to 
notice  to  attorney  of  decrees  made;  Goodenough  y.  Warren,  6  Sawy. 
502,  10  Fed.  Gas.  591,  as  to  notice  to  grantee's  agent  of  prior  unrecorded 
deed;  and  in  Lakin  y.  Sierra  Buttes  etc  Go.,  11  Sawy.  240,  26  Fei 
Rep.  342,  as  to  notice  to  agent  of  corporation  of  payment  of  purehaae 
money.  Gited  also  in  note  on  general  subject  to  Parker  y.  Gonner,  45 
Am.  Rep.  186;  and  to  Trentor  y.  Pothen,  24  Am.  St.  Rep.  230,  232. 

31  GaL  167-169.  McDONALD  y.  KATZ. 

Proceedings  in  Insolyency  are  inyalid  unless  based  on  yalid  order  tt 
ffhow  cause  and  publication,  p.  168. 

Gited  to  same  effect  in  Hastings  y.  Gunningham,  39  GaL  142,  bddiiig 
proceedings  yoid  where  order  made  before  filing  of  petition;  and  in 
Gerf  y.  Oaks,  59  GaL  134,  holding  further  that  jurisdiction  to  make 
orders  preceding  publication  attaches  on  filing  petition;  note  to  Saa- 
ford  y.  Edwards,  61  Am.  St.  Rep.  489,  on  premature  entry  of  judgment 

Insolyency. — ^Proceedings  are  special  and  jurisdiction  must  affim- 
atiyely  appear,  p.  169. 

Gited  in  Keystone  etc.  Go.  y.  Superior  Gourt,  138  OaL  742,  denying 
right  of  foreign  corporation  to  file  yoluntary  petition  under  state 
statute. 

31  GaL  170-173.  SANCHEZ  y.  CASSIA6A. 

Record  on  Appeal  does  not  include  papers  in  another  action,  altbon^ 
copied  into  transcript,  p.  171. 

Gited  to  same  effect  in  Simon  y.  Durham,  10  Greg.  55,  on  point  tliat 
supreme  court  will  not,  in  passing  upon  case,  take  judicial  notice  of 
record  in  another  case  also  on  appeaL 
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UomiA  Roport*.  31  CaL  173-176 

ioa  Alone  when  It  and  Ita  judgnMot 

T.  Cripp«n,  37  Gal.  228,  denying  right 
Qosure  Bale  on  ground  of  tender  of 
I,  37  Cal.  SZ9,  ruling  simiUrl^  u  to 

plaintifTB  rights;  Gates  v.  Lane,  49 
;  void  for  want  of  jurisdiction,  al- 
l;  Wakelee  v.  Daivs,  62  Cai.  614,  on 
racated  oa  motion  made  more  than 
3o.  V.  Hoereth,  144  Mo.  149,  on  point 
1  when  judgment  is  void  on  its  face; 

where  sale  would  not  creatA  cloud  i 
ding  further  as  to  right  of  gKruiahea 
1  Hairieon  v.  Crumb,  1  Tex.  Civ.  App. 

injunctions  against  judgments.  Dii- 
,  Finch,  e  Colo,  220,  instainlng  sep*- 

for  want  of  service,  (^ted  also  in 
T.  Lewis,  16  Am.  Deo.  189;  Common- 

and  to  Little  Book  et«.  Co.  v.  Wella. 

IWAT, 

>t  vitiate  it,  nnleu  aJfeotlng  final  re- 

\t,  124  Cal.  703,  holding  election  not 
lection  board;  Abbott  v.  Hartley,  143 
UcKune,  12  CaL  352;  Keller  v.  Chap- 

Schufler,  0  Kan.  588,  as  to  appoint- 
a   V.   Culbertson,   SB   Cal.   209,   as   to 

V.  Lobreer,  111  Cal.  422,  as  to  can- 
n  good  faith  and  with  no  intent  of 
4ev.   321,   where   Inspectors   failed   to 

in  Loomis  v.  Jackson,  8  W.  Va.  S02 
39  W.  Va.  5).    Cited  alao  in  note  on 

83  Am.  Dec  760,  763. 
it  lunar  month,  p.  ITS. 

A  L.  Soo.  V.  Thompson,  32  CU.  360, 
id  in  Herse  v.  Assurance  Co.,  108  N. 
n  limitation  clause  of  policy  equival- 
Lricting  limitations;   note  to  State  v. 

on  "month." 

t  acoording  to  general  usage  and  oom- 
,  p.  178. 
V.  Dunn,  72  CeL  40S,  1  Am.  BL  Bep^ 


31  Cal.  180-185  Notes  on  Galifo 

69  (cited  in  Attorney  General  t.  1 
'law"  as  uaed  in  constitution;  Smitl 
Miller  V.  Dunn,  72  Cal.  405. 

31  Cal.  1S0-1S5.    SMITH  v.  TVLB. 

P'oBseasion  of  Land  by  Strangei  I 
chasei  from  record  owner  upon  inqi; 
1S3. 

Cited  to  BAine  effect  in  Thompflon 
tenant's  possession  as  notice  of  his 
63  Cal.  696,  40  Am.  Rep.  106,  as  U 
verae  possession  (and  see  De  Frieze 
Rep.  1G6)  i  Dreyfus  t.  Hirt,  32  Cal. 
corded  lease  inoon  si  stent  with  formej 
a  part  of  the  land;  and  in  Emen 
tenant's  possession,  holding  same,  1 
Cited  also  in  note  on  general  subje 
Dec.  250;  and  to  Anthony  v.  Wheelei 
Notice  is  Imputed  from  facts  suf 
failure  to  investigate  them,  p.  183. 

Cited  to  same  effect  in  Falmtag  t. 

256,  as  to  rights  under  lease  and 

gomery  t.  Keppel,  76  Cal.  131,  7  Am. 

gagee  of  facts  affecting  title  to  land. 

Grantee  under  Unrecorded   Deed  i 

grantee  under  recorded  deed  unless  li 

Cited  in  McNeil  y.  Cong.  Soo.  66 

of  legal  title  for  value  and  without  n 

Fraud  will  not  be  Presumed,  but 

Cited  in  note  on  general  subject  tc 

679. 

Possession  consistent  with  record 
chaser  on  inquiry  as  to  real  title,  p. 
Cited  in  Schumacher  t.  Truman,  1 
Co.,  26  Mont.  53(1,  640  (dting  main  ( 
eta  Co.  V.  Smith,  7  N.  Dak.  241,  hoi 
under  facts  stated;  cf.  opinion  of  div 
W.  Va.  «6,  431,  438;  McCarthy  t.  Nil 
as  to  grant  of  easement  taken  from 
Bcs9ion  with  another  who  bad  unret 
Ala.  631,  as  to  notice  to  mortgagee  o 
gngors,  who  lived  with  them  and  cuK 
etc.  Co.  V.  Oyler,  82  Ind.  405,  where 
dee  inclosM  and  cultivate*  only  part 


fornift  Report«.  31  Cal.  185-207 

ler  (grSiiiteB)  resided  with  her  ton 
ot  exclusive  of  his;  and  in  dissent- 
Wis.  95,  main  opinion  holding  pos- 
been  Hufficient  notice  as  to  aubse- 
T.  Pleasant,  145  Cal.  414,  in  action 
be  title  under  prior  unrecorded  deed 
>rded  deeds  resting  on  subsequent 
ntoT  under  which  grantee  took  no 
int  to  show  bona  fides.  Cited  also 
T.  Sturdivant,  S  Ant.  St.  Kep.  467. 
ce  unless  open,  notorious,  and  ex- 

C.  P.  etc,  Co.,  67  Oal.  620,  admitting 
new  nothing  of  claimant's  claim  to 
ion  not  shown;  Archbishop  v.  Ship- 
corporation  cannot,  as  such,  acquire 
eed  was  made  to  him  as  indivlduali 


s  as  a  vhole  !■  evasive  and  tenden 

.  Camithers,  31  Cat.  469,  action  for 
1,  32  Cal.  110,  action  to  quiet  title; 
IS  to  allegations  of  nonpayment  of 
k.  etc.  Co.,  4  Neh.  523,  as  to  allega- 
ie;  Power  v.  Gunn,  6  Mont.  9,  as  to 
lissenting  opinion  in  Bull  v.  South- 
failure  to  deu;  allegations  ia  equiva- 


P08A  CO. 

tld  to  be  defective  in  complaint  for 

L  ST3,  holding  description  in  Msess- 
ple  V.  Cone,  48  Cal.  430,  and  People 

milarlj. 

EDITOKS. 

)rB  in  insolvenej  may  be  proved  by 

V.  Carney,  33  Cal.  635,  holding  tJA- 
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ProTisions  of  InsolTent  Act  must  be  strictly  complied  with,  p.  207. 

Cited  to  same  effect  in  Wilson  y.  Creditors,  32  Cal.  414,  holding  peti- 
tion sufficient. 

31  Cal.  207-210.  PECK  ▼.  COURTIS.   S.  C.  Hihn  v.  Courtis,  31  Cal.  399. 
403. 

Appeal  does  not  lie  directly  from  order  overruling  exceptions  to  ref- 
eree's report  in  partition,  p.  208. 

Cited  to  same  effect  in  Pendergast  v.  Knox,  32  Cal.  75,  as  to  ordc 
refusing  to  amend  order  allowing  time  to  move  for  new  trial,  and  order 
striking  out  statement  on  motion  for  new  trial  Cited  also  in  Shaioo 
Y.  Sharon,  08  Cal.  337,  as  case  wherein  several  orders  weis  included  in 
one  appeal. 

I    Time  to  Appeal  from  Judgment  runs  from  rendition,  not  from  entxy, 
p.  200. 

Cited  in  Bell  v.  Staacke,  137  Cal.  310,  and  Ex  parte  Morton,  09  Art 
62,  noted  under  Gray  v.  Palmer,  28  CaL  416;  Genella  v.  Relyea,  32  CtL 
159,  holding  rendition  to  be  entry  in  minutes  of  order  for  judgment; 
Wetherbee  v.  Dunn,  36  Cal.  252;  Young  v.  Wright,  52  Cal.  410  (dted 
in  Harmon  v.  Comstock  etc  Co.,  9  Mont.  248),  distinguishing  between 
judgment  "rendered"  and  one  ''duly  given  and  made";  In  re  Cook,  77 
Cal.  225,  227,  228,  11  Am.  St.  Rep.  271,  272,  273,  on  point  that  decree 
of  divorce  becomes  effective  from  rendition  and  may  be  entered  after 
death  of  one  of  parties;  In  re  Rose,  80  Cal.  169,  holding  filing  of  find- 
ings and  decree  on  settlement  of  administrator's  account,  to  be  rendi- 
tion; Anderson  v.  Mitchell,  58  Ind.  505,  holding  time  to  appeal  not  ex- 
tended by  clerk's  failure  to  enter  judgment;  and  in  flayer  v.  Hig- 
gerty,  138  Ind.  632.  Distinguished  in  Thomas  v.  Anderson,  55  CaL  45, 
holding  time  to  appeal  to  run  from  entry,  under  code  provisions;  and 
in  Trenouth  v.  Farrington,  64  CaL  274,  holding  statute  of  limitationi 
to  run  from  entry. 

81  Cal.  210-211.  PEOPLE  v.  COHEN. 

Taxation. — ^Possessory  claim  to  public  land  is  ''property,"  and  taxable 
as  such,  p.  211. 

Cited  to  same  effect  in  People  v.  Black  Diamond  Coal  Co.,  37  CaL  6i, 
as  to  United  States  land  used  for  coal  mining. 

Findings. — Court  is  presumed  to  have  found  facts  necessary  to  sos- 
tain  judgment,  p.  212. 

Cited  to  same  effect  in  Smith  v.  Cushing,  41  Oal.  90,  where  no  objec- 
tion take  to  any  defect  in  findings;  Poppe  v.  Atheam,  42  CaL  617, 
under  similar  circumstances  and  construing  Stats.  1861,  p.  589;  War- 
ren V.  Quill,  0  Nev.  264,  holding  judgment  not  bad  for  want  of  finding 
on  material  issue  unless  findings  excepted  to  aa  being  defeeiifi. 
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Notes  on  CaUfornia  Reports.  31  (M.  211-E17 

if  FiafinEB  to  support  judgment  u  onlj  question  rariew- 
1  from  judgment  as  to  such  findings,  p.  213. 
le  effect  in  Kshn  v.  Central  etc  Co.,  2  Ut«h,  3T5,  on  point 
icf  of  evidence  can  be  reTiewed  only  by  means  of  motion 


4.    JAMES  T.  WILLIAMS. 

t  Excepted  to  can  be  considered  only  aa  to  anffielenay  to 

lent,  p.  213. 

bite  V.  Beal  etc  Co.,  6fi  Ark.  286,  noted  under  Lucas  t. 

.,  28  Gal.  691. 

Pact  do  not  include  erldene*  or  opinions  incorporated 
ilS. 
□e  effect  in  McClory  r.  UcClorj,  S8  Cal.  677,  as  to  opinion 

T  entitled  to  all  water  at  origin  of  ditch  eannot  be  re- 

.  enlargement,  p.  214. 

to  to  Heath  t.  WilUsms,  43  Am.  Dee.  281,  upon  extent 


;7.    LAKE  MERCED  WATER  CO.  T.  COWLES. 

lOwledge  does  not  ext«nd  to  fact  of  pendency  of  another 

;  proceeding,  p.  2111. 

bson  T.  Buclcner,  BS  Ark,  86,  aa  to  prooeedinga  tn  another 

liUp   T.   United   States,    127    Fed.   636,   in   prosecution   for . 

I  filed  in  other  caeea  cannot  be  introduced  as  standards  of 

f  handwriting  without  proof  of  writing  on   such  papers ; 

im,  30  Kan.  631,  ss  to  organiiation  of  countj,  or  dedsion 

lization;  Simon  t.  Durham,  10  Oreg.  66,  aa  to  contents  of 

ither  action,  pending  on  appeal;   and  in  Graoe  t.  Ballon, 

I,  distinguishing  oaae,  however,  where  the  former  proceed- 

^ent  were  pleaded  in  second  suit.    Cited  also  in  Lanfear 

)  Am,  Dec.  68B,  on  general  subject. 

ion. — Conflicting  claims  of  two  oorpor^tiona  for  same  prop- 

ooneidered  together,  p.  217. 

ireka  etc.  Go.  t.  Oal.  etc.  Co.,  103  Fed.  SOI,  denying  injunc- 

>n  behalf  of  one  petitifmer  tn  etate  oourt  to  pievent  sub- 

«diDg8  by  another. 

obiUr  in  San  Frandww  etc  Co.  v.  A.  W.  Co,,  36  Cal.  646, 

idiotion  to  determine  priority   of  appropriation  in  aueh 


31  Cal.  21B-231  NoW*  on  CaUfvniis 

31  Cal.  218-220.    POPE  v.  DALTON. 

Affidavit  for  CoDtinuance  for  abBeno 
they  were  tbe  oul}'  persona  hj  whom  fi 
218. 

Cited  iu  note  to  StevenBon  t.  Sherwoo 
subject. 

Ejectment. — Plaintiff  cannot  recover  i 
in  poascBBion  &t  commencement  of  actioi 

Cit«<i  to  same  effect  in  Frazier  t.  Lync 

31  CaL  220-226.    PEOPLE  r.  DOE. 

Sheriff's  Deed  on  execution  sale  is  n( 
judgment  and  execution,  p.  221. 

Cited  to  same  effect  in  Peterson  v.  W< 
Htable's  deed;  and  in  Bolan  t.  Bolan,  4  I 
of  tax  collector  on  tax  sale.  Cited  in  no 
ton  T.  Speckanagle,  11  Am,  Dec.  706;  a: 
Am.  Dec.  365;  and  to  Jnckson  v.  Shepan 
facie  character  of  recitals  in  tax  deed. 

Docketing  of  Justice's  Judgment  by  c 
a  jiiJgment  of  district  court,  p.  223. 

Cited  to  same  effect  tn  Moires  v.  P 
prioritj  of  execution  as  between  origii 
and  those  ho  docketed;  and  in  Duchenea 
ing,  however,  that  such  judgment  becam< 
far  fts  issue  and  levy  thereon  concerned. 

Writ  of  Assistance  will  not  lie  on  ( 
justice's  judgment  docketed  by  county  ( 

ated  in  note  to  WUscm  v.  PoUc,  61 
j«ct. 

31  CaL  22S-231.    TASSAULI  v.  SEITZ. 

AdveTsa  PossesaioiL — Findings  held  to 

Cited  in  Townsend  v.  Edwards,  25  Fl 
plicable  because  possession  not  continuo 

Plea  of  Statute  of  Limitations  may  be 
nlthough  not  urged  in  argument  in  lowe 

Distinguished  in  Lindsay  v.  Fettigrew 
tioM  to  defective  complaint  waived  by 
offered  thereunder. 

Judicial  Notice  does  not  extend  to  p 
other  court,  p.  229. 


Notes  on  Calif omia  Heporta.  31  Cal.  231-240 

^Deral  subject  to  Lanfear  t.  Mestier,  B9  Am.  Uec- 

ince  of  statute  of  limitatiouB  must  be  epedall; 
<n,  p.  230. 

ct  in  Arrington  v.  Liscom,  34  Cal.  390,  04  Am.  Dec. 
irhere  adverse  possesaion  set  forth  id  complaiotj 
I  Cal.  632,  on  point  that  defendant  need  not  antici- 
set  up  bj  plaintiff  in  such  avoidance;  dissenting 
De  Cells,  51  Cal.  63,  miiin  opinion  hoi  ding  burden 
provisos  of  act  as  to  I  imitations  in  actions  to  re- 
»;  Kraft  v.  Greathouse,  1  Idaho,  258,  on  point  that 
aived  unless  made  in  lower  court;  and  in  Moore  t. 
tfo.  91. 

;ffihgwell  v.  griffing. 

egative  pregnant  is  equivalent  to  admission  of  M- 

ct  in  Scovill  v.  Barney,  4  Oreg.  29B,  holding  denial 
>d  in  complaint  to  be  admission  of  anj  less  value. 

YTHE  V.  POULTHEY. 

we  enforceable  only  to  extent  of  amount  due  the 

ct,  p.  233. 

ct  in  Dingley  v.  Greene,  G4  Cal.  335,  holding  archi- 

tlusive  as  tc  indebtedness  to  mechanics,  etc,  except 
or  fraud;  Wiggins  v.  Bridge,  70  Cal.  439,  where 

1  work  before  completion,  having  been  paid  in  full 
T.  Mi<k>rmick,  48  Iowa,  410,  as  to  conflict  between 

sditors  of  contractor  who  had  orders  drawn  on  the 

getter,  62  Neb.  698,  noted  under  Bowen  v.  Aubrey, 
T.  Schadt.  B  Tei.  Civ.  App.  465,  as  to  rights  of 
by  terms  of  contract,  it  was  agreed  that  in  case 
unused  material  should  belong  to  owner;   note  to 

her,  43  Am.  St.  Rep.  904,  on  effect  of  contraotor'a 
completion. 

HICK  T.  CAHPBBLL. 

I  not  include  papers  on  motion  to  strike  out  an- 

■.  Kocher,  123  Oal.  82,  on  point  that  order  striking 
le  on  judgment-roll  when  recitals  in  judgment  as 
iRicient;  Orange  etc.  Bank  v.  Duncan,  133  Cal.  255, 
luch  order  on  judgment-roll  alone;  Sutter  v.  San 
14,  B*  to  moving  papers   and  order  on  motion  to 
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strike  out  portions  of  complaint;  Feely  y.  Shirley,  43  CaL  370.  as  to 
ruling  of  court  in  striking  out  part  of  answer;  Spenoe  v.  Scott,  97  CaL 
181,  refusing  to  consider  order  striking  out  parts  of  answer,  where 
no  bill  of  exceptions  in  record;  and  in  Graham  y.  Linehan,  1  Idaho, 
781,  aa  to  order  striking  out  part  of  supplemental  complaint 

General  Allegation  of  Damages  will  support  default  judgment,  eTon 
if  record  does  not  show  introduction  of  testimony  thereon,  p.  240. 

Cited  to  same  effect  in  Martin  y.  Durand,  63  Cal.  43,  where  no  obje^ 
tion  made  to  pleading  or  objection  to  eyidence  of  damage;  Johnson  t. 
Vance,  86  Cal.  114,  holding  eyidence  of  damage  unnecessary  to  support 
judgment  on  pleadings  where  no  issue  raised;  Haggin  y.  Lorentz,  13 
Mont.  411,  as  to  judgment  by  default  under  general  allegation  where 
only  judgment-roll  before  appellate  court;  and  in  White  y.  Northwest 
Stage  Co.,  5  Oreg.  102,  holding  that  production  of  proof  of  damage  will 
be  presumed  in  support  of  such  judgment. 
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81  CaL  240-260.    TAYLOR  ▼.  PALMER.    B.  C.  dissenting  opinion,  666; 
and  Taylor  y.  Donner,  81  Cal.  480. 

Mayor  Need  not  Sign  nor  approye  resolution  of  intention  in  stieet 
work  proceedings,  p.  243. 

Cited  to  same  effect  in  Hendrick  y.  Crowley,  31  CaL  473,  as  to  like 
prooeedingB;  Beaudry  y.  Valdez,  32  CaL  276;  Nolan  y.  Beese,  32  GU. 
487;  Martindale  y.  Palmer,  52  Ind.  414. 

Sundays  fire  to  be  counted  when  intenrening,  in  oompnting  notice  for 
specified  number  of  days,  p.  244. 

Cited  in  Cal.  etc  Co.  y.  Reynolds,  123  CaL  91,  sustaining  pabUos- 
tion  of  notice  under  street  improyement  act;  Miles  y.  McDermott,  31 
Cal.  272,  as  to  ten  days'  publication  of  resolution  of  intuition  on  itveei 
work;  Haskell  y.  Bartlett,  34  CaL  283,  holding  such  publication  on- 
necessary  on  such  Sundays;  Clapton  y.  Taylor,  49  Mo.  App.  126,  ins- 
taining  notice  of  intention  for  street  work  when  last  publication  msde 
on  Sunday;  in  Williams  y.  Lane,  87  Wis.  169,  on  point  that  where  last 
day  to  sue  on  lien  falls  on  Sunday,  suit  should  be  brought  on  preceding 
day;  and  in  Puleston  y.  United  States,  86  Fed.  Rep.  576,  allowing  mar- 
shal's per  diem  for  Sunday,  when  court  actually  open  on  that  day. 

Sections  of  Same  Act  in  pari  materia  are  to  be  construed  together, 
p.  244. 

Cited  to  same  effect  in  dissenting  opinion  in  Nicholson  ete.  Co.  r. 
Painter,  36  Cal.  708,  as  to  different  acts  in  pari  materia;  Leet  y.  John 
Dare  etc.  Co.,  6  Ney.  222,  as  to  different  sections  of  same  laws;  and  in 
Braithwaite  y.  Cameron,  3  Okla.  635,  on  point  that  act  is  to  be  con- 
strued according  to  intent  of  legislature  in  its  passage. 

Sztenaion  of  Time  for  performance  of  street  work  is  yalid  under 
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Motes  oo  CalifornUi  ReporU.  81  Cal.  240-260 

[h  made  after  expiration  of  time  spedSed  in  oon- 

I  doubted  in  Tiuney  r.  Dougherty,  53  CaL  620, 
ion  invalid  when  made  after  denial  of  another  ap- 
m>n;  Beveridge  v.  Livingstone,  54  Cal.  S7,  holding 
|uent  act  (1871-2,  BOS)  mandatorfj  Eeft  t.  Payne, 
;  further  no  extension  granted  by  setting  aside  of 
lal  and  directing  further  work;  and  see  Wood  v. 
,  22. 

eet  Work  are  assignable  and  may  be  enforced  by 
formance,  p.  247. 

eet  in  Anderaou  v.  De  Urioste,  96  Cal.  408,  holding 
ity  unnecessary;  Taylor  v.  Boyd,  63  Tsx.  530,  sus- 
'  to  transfer  to  contractor  its  rights  against  owner. 
kansas  etc  Co.  v.  Belden  etc.  Co.,  127  U.  S.  300; 
.  7.  Diebold  etc  Co.,  133  U.  8.  404,  holding  lespect- 
al  and  not  assignable. 

luud  may  be  made  by  oontraotor's  agent,  p.  248. 
Clay,   134   CaL   215,   210,   sostaioing   such   demand 
lug  main  case  also  on   question   of  peraooal  jndg- 

t  for  deflcisncy  in  suit  on  street  asseasments  can- 

act  authorizing  same  is  void,  p.  240. 
eot  in  Beaudry  v.  Yaldes,  32  Cat.  270;  Ouerln  t. 
holding  further  as  to  rights  and  remedies  of  con- 
Donohue,  SO  Gal.  105,  modifying  judgment  by  re- 
lone;  Coniff  T.  Hastings,  36  CaL  202  (but  see  263) 
jrdingly;  Himmelmau  v.  Steluer,  38  Cal.  170;  dis- 
nsment;  GilUs  v.  Cleveland,  87  Cal.  217,  discussing 
ir  under  Stats.  1886,  147;  and  la  Uanning  t.  Den, 
jns  act;  SanU  Cnu  etc.  Co.  v.  Bowie,  104  Cal.  2S8, 
'  trial  in  such  action;  Hellman  v.  Shoultera,  114  Cal. 
ty  on  street  imi»i>vement  bonds;  dissenting  opinion 

V.  State,  B  Ind.  App.  387,  main  opinion  sustaining 
Qst  railroad  company;  Maoon  v.  Fatty,  07  Miss. 
13,  discussing  liability  of  lot  owner  for  repair  of 
St.  Loaiis  V.  Allen,  53  Mo.  62,  holding  nnconstitn- 
iridng   sach   judgment;    Ivanhoe   v.   Enterprise,   29 

Yesler,  1  Wash.  Ter.  576;  dissenting  opinion,  Jones 

App.  5S0,  construing  local  statutes;  and  cf.  Wayne 
>.,  156  Ind.  663.  Distinguished,  sustaining  personal 
il  acts,  in  Burlington  v.  Quick,  47  Iowa,  226  (cited 
nes,  101  Iowa,  428) ;  Gest  v.  Cincinnati,  26  Ohio  St. 
!.  Cortes,  90  Tex.  203.  Cited  also  in  note  on  gen- 
trds  V.  Commlssiouers,  42  Am.  St.  Rep.  660,  661. 
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Assessment  for  Street  Work  is  not  "taxation"  and  may  be  restricted 
to  owners  of  property  benefited  by  such  work,  p.  251. 

Cited  to  same  effect  in  Chambers  v.  Satterlee,  40 '  Cal.  514,  515,  sob- 
taining  assessment  for  grading  street;  Williams  v.  Corcoran,  46  CaL 
555,  556,  holding,  however,  that  charge  imposed  on  all  property  retl 
and  personal,  in  district  is  ''tax,"  although  levied  to  make  loc&l  im- 
provement on  road;  Mahoney  v.  Braverman,  54  Cal.  569,  sustaining 
power  of  trustees  to  order  construction  of  sewer  through  two  streets 
in  one  contract;  and  in  Twiss  v.  Port  Huron,  63  Mich.  539,  ruling  simi- 
larly as  to  creation  of  several  assessment  districts  along  line  of  pro- 
posed pavement;  Jennings  v.  Le  Breton,  80  Cal.  15,  sustaining  assen- 
ment  for  grading  based  on  street  frontage  but  otherwise  irrespective 
of  benefits;  San  Diego  v.  Linda  Vista  etc.  Dist.,  108  Cal.  193,  sustain- 
ing assessment  by  irrigation  district  against  pueblo  lands  of  dty  ex- 
empt from  "taxation";  Ludlow  v.  Trustees,  78  Ky.  364,  holding  nil- 
road  company  liable  for  assessment  on  lot  owned  by  it  within  district 
as  established;  and  in  State  v.  Dodge  County,  8  Neb.  130,  30  Am.  Rep. 
823,  affirming  right  of  legislature  to  delegate  to  ooimty  the  power  of 
local  improvement  and  assessment. 

'Taxation"  and  ''Assessment"   defined  and   distinguished,  p.  25L 

Cited  in  Santa  Barbara  v.  Steams,  51  Cal.  501  (cited  in  State  ▼. 
French,  17  Mont.  59),  holding  license  charge  to  be  a  *tax";  Wood  ▼. 
Brady,  68  Cal.  79,  distinguishing  between  sales  for  taxes  and  for  street 
assessment  liens  as  to  effect  on  prior  liens;  Arroyo  etc  Co.  v.  Superior 
Court,  92  Cal.  50,  27  Am.  St.  Rep.  92,  holding  "assessment"  as  to  juris- 
diction of  superior  court,  not  to  include  "stock  assessment'';  and  in 
Holley  y.  Orange  County,  106  CaL  426,  discussing  distinetion  and  hold- 
ing charge  to  be  assessment. 

Assessment  cannot  be  levied  by  legislature  except  throu^  medium 
of  municipality,  p.  252. 

Cited  to  same  effect  and  explained  in  People  y.  Lynch,  51  Gal.  23, 24, 
21  Am.  Rep.  683,  684,  denying  right  of  legislature  to  validate  void 
assessment  made  by  municipal  authorities;  and  in  Brady  v.  King,  53 
Cal.  45,  in  Schumacker  y.  Toberman,  56  Cal.  511,  under  similar  facts; 
People  V.  Houston,  54  Cal.  539,  as  to  special  act  in  relation  to  assess- 
ment of  swamp  land  reclamation  district.  Denied  in  Hammett  v.  Phils- 
delphia,  65  Pa.  St.  186,  holding  definition  of  "assessment"  in  main 
case  obsolete. 

Construction  of  Terms  in  constitution  will  follow  their  judicial  inter- 
pretation as  theretofore  used,  p.  254. 

Cited  to  same  effect  in  People  v.  Webb,  38  Cal.  477,  constndng  "j©<^ 
ardy";  People  v.  Lynch,  51  Cal.  28,  21  Am.  Rep.  687,  as  to  construc- 
tion of  same  terms  in  other  constitutions;  and  in  Lux  v.  Haggin,  69 


ii 

ii. 


ii  .  L 


on  Cftlifomw  ReporU.  31  UL  261  203 

:  according  to  oolutruction  of  like  statutes 

s. — Nature  of  diBOuased,  p.  254. 

173  Maes.  76,  oanstruing  local  statnt«a. 

ImpiOTementa  can  be  levied  an\j  on  prop- 
4. 

isenting  opinion  in  Appeal  of  N.  B.  etc.  Co., 
ion  (at  p.  526,  following  dissenting  opinion 
essinent  properly  levied;  Wiltiama,  Belser 
61,  where  lot  owners  within  part  of  sewer 
Lct  for  aewers  according  to  town  plans,  in 
tractor  has  lien  on  each  lot  for  price  each 
ter  of  Market  Street,  49  CaL  G49,  denying 
irork  done  some  years  before  under  aiwrtive 
>1  Cal.  20,  21  Am.  Rep.  SSO,  holding  asaesa- 
Gted  omitted  therefrom;  diaaenting  opinion 
t41,  main  opinion  suBta.ining  aasesgment  for 
)avid90D  V.  New  Urleans,  34  La.  Ann.   176, 

tax  when  property  injured  by  the  work; 
h  V.  Peace,  110  N.  C.  53,  main  opinion  sus- 

Harris  Co,  v.  Boyd,  70  Tei.  242,  denying 
y  court-house  site. 
it  are  waived  by  failure  of  person  assessed 

their  correction,  p.  256. 

teaudiy  v.  Vttldez,  32  Cal.  278,  where  eon- 
ly  mayor  though  then  diiqualiSed  from  m> 
UcNeil,  33  Cal.  76,  m  to  objections  to  aa- 
treet  superintendent. 
pleadings  admiti  truth  of  Uwir  «llegationa, 

Bople  T.  Johnson,  95  CaL  474,  as  to  allege- 

when  judgment  rendered  on  pleadings,  p. 

ckert  V.  Weise,  2  Utah,  354;  Haug  t.  O.  N. 
ig  such  judgment  final  and  not  attM^abla 

IHES. 

rapreme  court  extends  to  contested  slecUou 

criticised  in  concurring  opinion  in  Hough- 
lin  opinion  denying  jurisdictioa  in  proceed- 
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ings  for  modifying  street  grades;  Stockton  etc.  Co.  ▼.  Galgiani,  49 
Cal.  140,  as  to  appeal  from  judgment  confirming  commissioner's  report 
in  condemnation  proceedings  for  railroad;  and  in  Lord  v.  Dunster,  79 
CaL  484,  as  to  election  contests,  holding  earlier  rule  not  changed  by 
new  constitution. 

Act  may  be  Uncoiistitntional  in  Part  Only  and  without  inYslidating 
other  parts,  p.  283. 

Cited  in  Uniyersity  v.  Bernard,  67  CaL  613,  on  point  that  act  will 
not  be  declared  unconstitutional  unless  clearly  repugnant  to  consti- 
tution. 

31  CaL  264-268.    BUTTSRFIELD  y.  C.  P.  R.  R.  CO. 

Location  of  Military  Land  Warrant  on  quarter  section  gives  loettor 
an  interest  therein  and  operates  as  payment  therefor,  p.  267. 

Cited  to  same  effect  in  Stinson  v.  Geer,  42  Kan.  623,  holding  foither, 
certificate  assignable  after  such  location. 

31  Cal.  269-270.    MAYO  ▼.  WOODS. 

Purchaser  at  Execution  Sale  is  not  entitled  to  rents  and  profits  te 
ing  redemption  period,  p.  270. 

Cited  to  same  effect  in  Spratt  y.  Price,  18  Fla.  304,  discnssmg  rdi- 
tive  rights  of  sucoessiye  purchasers  at  tax  sales;  and  in  Radolph  ▼. 
Herman,  4  S.  Dak.  290,  affirming  right  of  mortgagor  during  sndi  period 
to  possession  and  rents  and  profits. 
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31  Cal.  271-273.    MILES  ▼.  McDERMOTT. 

Complaint  must  state  ultimate  facts  and  not  eyldenoe  or  probsttrt 
faoU,  p.  272. 

Cited  to  same  effect  in  Thomas  y.  Desmond,  63  CaL  427,  hoIdiBg 
complaint  insufficient  as  to  allegations  of  ri^^t  to  property;  in  Goring 
Y.  Dinwiddie,  86  CaL  638,  ruling  similarly  aa  to  allegations  that  im- 
prisonment was  "wrongful"  or  ''unlawful";  in  McCaughey  y.  Sehentte, 
117  Cal.  224,  69  Am.  St.  Rep.  177,  as  to  allegation  of  eyidentiaiy  fscts 
of  deraignment  without  direct  allegation  of  title;  and  in  CommissioB- 
ers  y.  Noyes,  36  Ohio  St  207,  as  to  allegation  that  contract  esecated 
illegally  and  without  authority  of  law. 

31  Cal.  273-288.    JOYCE  y.  McAVOY.    89  Am.  Dec.  172. 

Action  to  Quiet  Title  may  be  brought  by  one  haying  any  rights  wbat- 
eyer,  which  might  ultimately  be  perfected,  p.  287. 

Cited  to  same  effect  in  Arrington  y.  Liscom,  34  CaL  389,  94  Am.  Dec 
740,  sustaining  complaint  founded  on  adyerse  possession;  Gastro  y. 
Barry,  79  Cal.  447,  ruling  similarly  as  to  complaint  and  as  to  statement 
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im;  California  etc  Co.  v.  Miller,  96  Fed.  20,  quotinB 
9  Cal.  447;  Ehea  v.  Dick,  34  Ohio  81.  4Z4  (cited  in 
[artin,  8  Fed.  Rep.  406)  on  point  that  defendant's 
ite  to  or  aSect  plaintifC'a  right  to  preflent  poaaession; 
.  Taylor,  2  Utah,  491,  on  point  that  action  embrace* 
1  might  be  set  up  by  defendant  to  interfere  witb 
int  of  hia  propertj'.  Cited  in  not«  on  general  sub- 
Jacks,  12  Am.  St.  Rep.  144. 
Benefit  of  Infant  will  be  preaumed  to  have  been 

lect  in  Aldrich  t.  Wm»,  66  CaL  86,  aa  to  guardian's 

It  Infant  cannot  be  attacked  oollaterally  for  erron, 
,  p.  283. 

ffeet  in  Hodgdon  t.  8.  P.  ete.  Co.,  75  Oal.  648,  as  to 
.te  court  appointing  goardian;  Reed  v.  Gaidnei  (un- 
ia  Reed  t.  lUng,  93  Cal.  104}  aa  to  judgment  against 
luing  by  their  guardians;  I^evyitein  v.  O'Brien,  106 
St  Bep.  67,  as  to  judgment  against  infant  without 
lardian  ad  litem;  Watts  r.  Cook,  24  Kan.  279,  on 
of  guardian  to  give  bond  does  not  invalidate  his  sale 
Halinguished  in  dissenting  opinion  in  Kiomer  t.  Fri- 

main  opinion  holding  infant  bound  by  bis  guardian's 
tion  suit.  Cited  also  in  note  on  general  subject  to 
,  13  Am.  Dec.  159,  100;  Moomey  t.  Maaa,  92  Am.  Dec. 
Taterbouae,  23  Am.  St.  Rep.  8G1;  Hicks  v.  Beam,  34 
;    Cohee   v.   Baer,   39   Am.   St.   Rep.   276;   BaUey   v. 

Rep.  716;  and  LitUe  Sock  etc  Co.  t.  Welle,  54  Am. 
urine  v.  Simmons,  01  Am.  Dec.  772;  Pursley  t>  Hayes, 
:\ickey  V.  Cole,  92  Am.  Dee.  688;  Hartmaa  t.  Ogbom, 
Barrick  v.  Homer,  44  Am.  St  Rep.  2S8,  on  ooIlaUral 
ita;  and  to  Clark  t.  Thompson,  96  Am.  Dec  401,  (m 

0  waive  serrioe  of  [vocesB  on  minor  wjrd.  Cited  in 
r.  WaUt(»,  64  Am.  St.  Sep.  836,  on  general  subject. 
tea  Judicata  as  to  parttea  upon  matters  in  issue  and 

T.  Perrie  etc  Co.,  132  Oal.  292,  noted  under  Carpen- 

1  Cal.  439;  note  to  Venable  v.  Dutch,  1  Am.  St.  Rep. 
e  notice  by  publication. 

for  Infant  Defendants.— Practice  under  different  sys- 

70. 

9  T.  Hoore,  65  Ark.  29,  on  point  that  infant  plaintiff 

)  reviewed  under  local  statute. 

— CVNeil  V.  Magner,  81  Cal.  633. 
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31  Cal.  288.    PEOPLE  ▼.  KNEEL  AND. 

Official  Bond. — Sureties  are  not  liable  when  bond  not  approved  and 
filed,  p.  291. 

Cited  in  Mangnun  v.   Truesdale,   128  Cal.   146,  holding  bond  under 
section  1203,  Code  of  Civil  Procedure,  invalid  unless  filed. 

31  CaL  293-321.    PAGE  ▼.  ROGERS. 

Purchaser  at  Execution  Sale  is  equitable  owner  without  possession, 
and  subject  only  to  right  of  redemption,  p.  300. 

Cited  in  San  Jose  Bank  v.  Bank  of  Madera,  121  Cal.  542,  noted  under 
Baber  v.  McLellan,  30  Gal.  135;   dissenting  opinion  in  Clarke  v.  Cobb, 
121  Cal.  601,  and  Whithed  v.  St.  Anthony  etc  Co.,  9  N.  Dak.  227,  noted 
under  Reynolds  v.  Lathrop,  7  Cal.  43;  Bennett  v.  Wilson,  122  Cal.  513, 
68  Am.  St.  Rep.  64,  construing  section  700,  707,  Code  of  Civil  Procedure; 
Reynolds  v.  London  etc  Co.,  128  Cal.  21,  79  Am.  St.  Rep.  20,  quoting 
Duff  V.  Randall,  116  Cal.  226;  Green  v.  Clark,  31  Cal.  594,  holding  fur- 
ther as   to  effect  of  quitclaim  deed  of   purchaser  at  sale;   Abadie  t. 
Lobero,  36  Cal.  397,  holding,  however,  that  purchaser  or  redemptioner 
acquires  no  interest  in  judgment  or  original  debt;   Webster  v.  Cook, 
38  Cal.  425,  and  dissenting  opinion  in  Otis  v.  McMillan,  70  Ala.  55, 
holding  purchaser  entitled  to  rent  from  tenant  of   execution  defend- 
ant, from  time  of  sale;  Walker  v.  McCusker,  71  Cal.  596,  ruling  sim- 
ilarly as  to  liability  of  ''tenant  in  possession"  for  value  of  use  and 
occupation;  in  Leonard  v.  Flynn,  89  Cal.  539,  23  Am.  St.  Rep.  502  (and 
see  S.  C.  89  Cal.  545)  ;and  in  Gest  v.Packwood,14  Sawy.  140,  141,  39Fei 
Rep.  532,  on  point  that  vendee  of  execution  purchaser's  interest  pend- 
ing time  for  redemption,  is  entitled  to  issuance  of  deed  and  acquires 
perfect  title  when  no  redemption  made;  Robinson  v.  Thornton,  102  CaL 
680,  holding  further  that  lien  of  attachment  levied  on  mortgagor's  in- 
terest between  sale  and  deed  is  extinguished  by  the  deed;  Duff  v.  Ran- 
dall, 116  Cal.  230,  58  Am.  St.  Rep.  162,  on  point  that  purchaser  at  fore- 
closure sale  is  protected  as  bona  fide  purchaser,  although  conveyance 
by  mortgagor  was  voi<iable;  Whitney  v.  Huntington,  34  Minn.  463,  4<>4, 
57  Am.  Rep.  72,  73,  as  to  right  of  purchaser,  after  expiration  of  redemp- 
tion  period,   to   sue   for  conversion   of   trees   cut   during   that  period; 
Abraham  v.  Chenoweth,  9  Oreg.  351,  holding  title  of  redemptioner  from 
execution  purchaser  under  foreclosure  of  mortgage  of  wife's  land,  supe- 
rior in  ejectment  to  that  of  grantee  of  husband's  life  estate  therein; 
Wood  V.  Conrad,  2  S.  Dak.  410,  discussing  respective  rights  of  pur- 
chaser's grantee,  owner,  and  redemptioner;  dissenting  opinion  in  Knipe 
V.  Austin,  13  Wash.   196,  main  opinion  holding  purchaser  not  obliged 
to  account  to  redemptioner  for  rents  received  during  redemption  period; 
and  in  Semple  v.  Bank,  5  Sawy.  99,  21  Fed.  Cas.  1068,  on  point  that 
legal  title  does  not  pass  till  deed,  and  holding  further  sale  void  when 
made  to  foreign  corporation  incapable  of  taking  property.    Cited  also 
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e  V.  Smith,  07  Am.  Dec.  311,  on  general  subject. 
Urd  T.  Harlow,  13S  Cal.  392,  cODBtruiag  later  stat- 

ici  at  execution  sale   maf  be  levied  on  and  sold, 

r  redemption  period  has  expired,  p.  305. 

ct  in  McWilliama  v.  Withington,  7  Sawy.  206,  209, 

9,  applying  rule   to  interest  under  "time   purchase 

1  in  Bowman   v.  People,  82  HL  262,  2S  Am.  Bep. 

if  ore  expiration  of  redemption  period. 

ttj  contract  for  its   future  conveyance  and  receive 

h  conditions  of  defeasance  on  payment  of  specified 

5. 

9t  in  Sean  v.  Dixon,  33.  CaL  333,  construing  trans- 

when  made  on  negotiation  of  ioan. 

;ificate   of   Sale   imparts   constnictive   notice   until 

ecorded,  p.   307. 

set  in  Foorman  t.  Wallace,  76  Cal.  657    (ciUd  in 

B7  Cal.  683,  33  Am.  St  Rep.  213),  as  to  recording 

and  holding  acknowledgment  thereof  unnecessary ; 
I  Cal.  390,  on  point  that  oertiflcate  of  tax  sate  will 
hen  presented,  there  being  no  fee  required  by  la-w, 
es  not  BO  mark  them  because  of  refusal  to  pay  fee 
ind  in  Hazard  v.  Cole,  1  Idaho,  290,  holding  notice 

acquired  thereunder,  a»  well  as  U>  fact  and  legal 

GGETT  T.  SANKIN. 

!d  in  equity  by  agreement  in  writing  to  give  mort- 

eoution  of  mortgage,  p.  326. 

id  in  Raeouillat  r.  Sansevain,  32  Cal.  389,  as  to 

'or   mortgage  though  defectively  executed   and   ac- 

S.  N.  etc  Co.,  32  Cal.  653,  91  Am.  Dec.  605,  as  to 
ly  agent,  but  inoperative  at  law  because  not  exe- 
name;  Remington  v.  Higgins,  54  Cal.  C24,  where 
nity  property  executed  by  wife  alone  but  under 
ipousea;  Peers  v.  Mclaughlin,  88  Cal.  297,  22  Am. 
ng  against  minor  children  mortgage  by  father  for 
r  natural   guardian;    Higgins   v.   Manson,   126   Cal. 

194,  195,  holding  equitable  mortgage  created  under 

Cayot,  141  Cal,  18,  19,  applying  rule  to  impoaition 
m  corporate  stock;  Nevada  etc.  Syn.  t.  National 
I,  applying  rule  to  detective   corporate  mortgiigeB; 

438,  14  Am.  St.  Rep.  59,  as  to  note  expreaeed  as 
or  tha>t  of  purchase  money  and  reserving  vendor's 


i. 
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lien;  Monticello  etc  Co.  ▼.  Loughry,  72  Ind.  566,  as  to  equitaUe  liea 
by  agreement  and  subordinating  subsequent  judgment  lien;  Howard  t. 
Iron  etc  Co.,  62  Minn.  301,  as  to  agreement  in  bonds,  and  holding  for- 
ther  as  to  pleadings  isa  foreclosure  thereof  as  against  subsequent  en- 
cumbrancers; Wood  etc  Co.  V.  Lee,  4  S.  Dak.  502,  sustaining  chattel 
mortgage  as  to  parties  and  subsequent  encumbrancers,  etc,  though  not 
properly  attested;  Boehl  y.  Wadgyman,  54  Tex.  591,  as  to  agreement  to 
mortgage  specified  property,  but  rejecting  parol  evidenoe  to  conTert 
imperfect  instrument  into  such  agreement  when  intent  to  mortgtge 
not  expressed;  Railway  v.  Gentry,  69  Tex.  633,  as  to  the  taking  of  pos- 
session under  executory  agreement  to  mortgage;  Wayt  y.  Camithen, 
21  W.  Va.  520,  as  to  informal  execution,  when  intent  apparent,  and 
holding  further  as  to  statute  of  limitations  on  foreclosure  of  soeh  moit- 
gage;  and  in  Allis  y.  Jones,  45  Fed.  Rep.  150,  as  to  corporate  mortgigi 
which  omitted  seaL  Cited  also  in  note  to  Hutzler  t.  Fhillips,  4  Aa. 
St.  Rep.  697,  700,  and  701,  on  general  subject. 

Equity  Regards  as  Done  that  which  ought  to  be  done,  p.  327. 

Cited  to  same  effect  in  Beverly  ▼•  Blackwood,  102  OaL  91, 
ing  agreement  to  take  up  mortgage. 


31  Cal.  328-333.    GROW  y.  CRSDITORS. 

Same  Case. — See  People  v.  Rosborough,  29  CaL  416,  as  to  maroisM 
to  settle  statement  in  main  case. 

Defects  in  Insolvent's  schedule  should  be  reached  by  order  dixeetiqg 
its  amendment,  p.  330. 

Denied  in  Wilson  y.  Creditors,  32  Cal.  410,  holding  proper  coarse  to 
be  by  proceedings  opposing  discharge  under  accusation  of  fraud. 


\     1 


31  CaL  333-338.    CALDERWOOD  v.  PYSER.    S.  C.  42  Cal.  110,  111 

Harried  Woman  may  join  with  husband  in  suit  oonoeming  her  sep- 
arate property,  p.  335. 

Cited  to  same  effect  in  Corcoran  ▼.  Doll,  32  CaL  90,  as  to  suit  oa 
note  executed  to  wife;  and  in  Spargur  ▼.  Heard,  90  Cal.  227,  ss  to 
injimction  to  prevent  diversion  of  water  from  wife's  ^ropettj. 

Parties. — Action  commenced  by  wife  and  husband  concerning  her  sep- 
arate property  may  be  continued  in  their  names  notwithstanding  lier 
divorce  and  remarriage  pending  the  suit,  p.  336. 

Cited  to  same  effect  in  Clink  v.  Thurston,  47  CaL  31,  heading  ri^ 
of  plaintiff  in  ejectment  to  recover,  unaffected  by  transfer  pending  snit 

Writ  of  Restitution  in  ejectment  will  not  lie  against  tenant  wbost 
landlord,  though  in  possession  when  suit  brought,  was  not  made  party 
thereto,  p.  337. 

Cited  to  same  effect  in  Ford  v.  Doyle,  37  CaL  848,  dsnyiag  writ  of 


Notes  on  Califomii.  Reports.  SI  Csl.  338-366 

in  possession  at  time  of  suit,  but  not  made  de- 
1  note  on  general  subject  to  Howard  t.  Kennedy's 
1;  and  to  Lee  Cliuck  y.  Quau  Wo  Cbong  Co.,  Ifi 

le  referee's  conclusioDS  of  law  upon  facta  found 

rnch,  38  Cal.  631,  OS  Am.  Dec  428,  on  point  that 
ne  evidence  after  judgment  except  on  motion  for 
krrillo,  42  Cal.  507,  discuBsIng  power  of  court  to 
knd  couclusionB  of  law;  and  in  Sorter  t.  Strass- 
Irming  principle  in  main  eute. 

KAS  T.  TATLOS. 

Jurisdiction  where  title  or  possession  of  land  Is 
illaterallf  In  question,  p.  339. 

louthem  Gal.  etc  Co.,  126  Cal.  573,  ST4,  holding 
irred  to  euperior  oourt  when  brought  against  rail- 
lling  plaintiff's  animal  bj  reason  of  insuffldenoj 
liseh  T.  Bausalito  etc.  Co.,  131  Cal.  217,  holding 
naterial  as  to  juriadiction  when  title  to  realty 
r.  Cummings,  38  Cal.  684,  68E  (dted  in  Eeilbron 
r4),  sustaining  jurisdiction  in  action  for  trespass 
iToeder  t.  Wittram,  SO  CaL  640,  ruling  similarly 
>T  deposit  on  executory  contract  for  sale  of  land, 
validity  of  title  offered  (bnt  see  Copertini  v.  Op- 
substantially  ovemiling  last  ease) ;  Esrt  v.  Car- 
.  162,  denying  jurisdiction,  however,  of  action  on 
ilaintiff  on  government  land,  where  title  and  pos- 
red  {but  see  S.  C.  103  Cal.  142),  and  in  Wyman 
186,  holding  jurisdiction  of  guardianship  mattara 
limitation  of  amount  as  prescribed  in  civil  causes. 
Hunt  V.  Morris,  22  Am.  Dec.  484,  on  general  sub- 

icorei  for  trespass  on  land  nnless  then  In  posses- 
possession,  p.  340. 

D  in  Rogers  v.  Duhart,  S7  Cal.  600,  holding  alle- 
cm  immaterial  and  surplusage  noder  code  pleading. 

EBBS  T.  HTDB. 

rtently  made  may  be  withdrawn  wbera  jnrisdle- 

cquired,  p.  346. 

;t  in  Graham  t.  Speneer,  14  Fed.  R«p.  607,  as  to 

ident  defendant  on  plea  to  jurisdictian  only;   and 

lam,  48  Fed.  R«p.  SU,  va  point  that  appearance 

(p.— 100 
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to  vacate  judgment  and  subsequent  withdrawal  thereof  do  not  waire 
defects  in  the  judgment. 

Judgment  void  on  its  face  may  be  attacked  in  any  manner  and  by 
any  person,  p.  347. 

Cited  to  same  effect  in  Herring  y.  Lee,  22  W.  Va.  672,  as  to  false 
record  of  deed  copied  into  official  records  by  intruder. 

Judgment  obtained  by  publication  is  void  when  affidavit  or  order 
is  fatally  defective,  p.  348. 

Overruled  in  Hahn  v.  Kelly,  34  Cal.  402,  404,  421,  94  Am.  Dee.  746, 
748  (and  see  note  762,  768),  holding  affidavit  not  part  of  judgment- 
roll;  but  reaffirmed  in  Neff  v.  Pennoyer,  3  Sawy.  284,  17  Fed.  Cas.  1283, 
overruling  last  case.  Cited  in  People  v.  Wrin,  143  CaL  13,  but  holdiag 
such  judgment  not  void  on  its  face,  unless  affidavit  is  entirely  defect- 
ive. 

Judgment  of  Court  having  jurisdiction  cannot  be  attacked  eollaier- 
ally,  although  erroneous,  p.  348. 

Cited  to  same  effect  in  Joyce  v.  MeAvoy,  31  Cal.  286,  89  Am.  Dec 
182,  as  to  judgment  against  infants;  Ligare  ▼.  California  etc  Co.,  76 
Cal.  613,  and  in  Neff  v.  Pennoyer,  3  Sawy.  289,  17  Fed.  Cas.  1285;  tad 
Davis  V.  Cook,  9  S.  Dak.  324,  as  to  insufficiency  of  affidavit  for  pab- 
lication;  dissenting  opinion  in  Dunlap  v.  Steere,  92  Cal.  355,  27  Am.  St 
Rep.  148,  main  opinion  granting  injunction  against  judgment  obtained 
on  false  affidavit  for  publication;  Johnson  v.  Morton,  94  Jffich.  6,  oa 
point  that  decision  on  application  to  hold  to  bail  protects  all  actisg 
under  it  although  erroneous;  and  in  Britton  ▼.  Larson,  23  Neb.  812, 
when  affidavit  for  publication  was  erroneous,  though  not  rendering  judg- 
ment void. 

Affidavit  for  publication  of  summons  is  defective  when  made  fom 
months  before  order  obtained,  p.  350. 

Cited  to  same  effect  in  Cohn  v.  Kember,  47  CaL  145,  as  to  inteml 
of  fifteen  days;  Roosevelt  v.  Land  etc.  Co.,  108  Wis.  658,  holding  ser- 
vice by  publication  defective.  Distinguished  in  Fonts  v.  Mann,  15  Xebi 
178,  holding  affidavit  sufficient. 

Affidavit  for  publication  of  summons  is  defective  when  not  atatiBg 
facts  showing  due  diligence  in  search  for  defendant,  p.  350. 

Cited  to  same  effect,  holding  affidavit  defective  in  Braly  ▼.  Seaman, 
30  Cal.  621;  Palmer  v.  McMaster,  13  Mont.  189,  40  Am.  St  Rep.  436 
(cited  in  Ervin  ▼.  Milne,  17  Mont.  499),  as  to  allegation  of  dOigeiMe 
and  residence;  Odell  v.  Campbell,  9  Greg.  302,  holding  defects,  however, 
not  assailable  collaterally;  dissenting  opinion  in  DeCorvet  v.  Dolan, 
7  Wash.  369,  main  opinion,  holding  sufficient  a  mere  statement  of  noo- 
residence  in  state;  and  in  McDonald  v.  Cooper,  13  Sawy.  90;  32  Fed. 
'Rep.  748;  Cited  in  Goon  v.  Qoore,  24  Wash.  143,  but  holding  affidavit 
sufficient. 
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immoiu  is  defective  when  laeta  oon- 
defeudant  not  ebowit,  p.  352. 

ffidavit  inaufficient  in  Yolo  ConntT  t. 

tkioe,  g  Neb.  200,  where  also  publlw- 

urrie,  S  N«t.  02;   and  in  Neff  t.  Pen- 
IW6. 

I  muat  be  etrletljr  conatnied, 


I  T.  Page,  3  Sawy.  120,  S  Fed.  Cat. 
lit  to  determine  validltj  of  aervice; 
ed  under  Ricketaon  v.  lUchardsoa,  20 
390,  noted  under  Jordan  v.  Oiblin,  12 

ttSY, 

Inatnictions  giyen  to  haT«  related  to 

I  not  in  record,  p.  3S7. 

V.  Dkk,  32  Cal.  216. 

ue  of  mutual  combat  from  fact  Utat 

rbr,  p.  353. 

Vaughan,  22  Ner.  301,  defining  malloe 

;  in  aelf-defeuae. 

of  patemitj  muat  be  complete,  and 

110  Iowa,  076,  but  Iwlding  rule  alitor 

esitimate  Children  are  in  derogation 
Btrued  strictl;,  p.  362. 
p,  81  Cal.  417,  420,  422,  ai  to  itatute 
te  child  (but  see  prior  opinion,  443). 
ytb.6  V.  Ayrna,  96  Cal.  5S6,  E9D,  S9I, 
to  be  changed  as  to  conatruction  of 
the,  112  Cal.  693);  and  in  Abnej  r. 
aceedinga,  however,  sufficient  to  earrj' 
,  in  not*  to  Simmona  r.  Bull,  50  Am. 

KtPPBIT. 

I   judgment"   doea   not  include   order 

on  new  trial,  p.  300. 

'aat  v.  Knox,  32  OaL  76,  a*  to  order 


I        • 
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refusing  to  amend  order  extending  time  to  move  for  new  trial,  aod 
order  striking  out  statement;  Genella  y.  Relyea,  32  Cal.  160,  is  to 
order  striking  out  statement,  and  order  denying  motion  to  certify  it; 
Quivey  y.  Gambert,  32  Cal.  305  (and  see  326),  as  to  order  striking  out 
statement  (but  see  Calderwood  y.  Peyser,  42  Cal.  113,  117,  when  last 
case  overruled).  Overruled  in  Stonesifer  y.  Kilbum,  94  CaL  42,  as  to 
order  refusing  to  settle  statement;  and  denied  in  Qarke  y.  Genu,  2 
Mont.  539,  as  to  order  refusing  to  stay  execution,  both  on  anthoritT 
of  Calderwood  case,  supra.  Cited,  also,  in  Fisher  y.  Emerson,  15  Utah, 
522,  on  point  that  findings  cannot  be  amended  on  re-examination  of 
facts  after  judgment;  and  in  note  to  WiUiamB  ▼.  Field,  60  Am.  Dee. 
436,  defining  "Final  Judgment." 

Motion  for  New  Trial  may  be  made  before  or  after  entry  of  jaiSg- 
ment,  p.  367. 

C^ted  to  same  effect  in  Spanagel  ▼.  Dellingw,  34  CaL  463,  holdiiv 
further  such  motion  proper  although  made  out  of  term  wherein  judg- 
ment entered. 

31  Cal.  367-376.    SAN  FRANaSCO  ETC.  CO.  ▼.  CALDWSLL. 

Appeal  in  Special  Cases.— <;ited  in  Houghton's  Appeal,  42  GsL  68, 
discussing  appellate  jurisdiction  of  supreme  court  in  such  cases. 

Condemnation  by  Eminent  Domain  may  be  exercised  on  bdialf  of 
railroads  though  owned  by  private  persons,  p.  371. 

Cited  to  same  effect  in  Moran  v.  Ross,  79  CaL  161,  granting  light 
to  railroads  owned  by  partnership;  S.  P.  Co.  v.  Hyatt,  132  Cal.  241,  on 
point  that  railroad  is  a  public  highway  and  its  right  of  way  a  pabUe 
use;  note  on  general  subject  to  Beekman  v.  Rd.  Co.,  22  Am.  Dec  0B5; 
and  to  Bloodgood  y.  Rd.  Co.,  31  Am.  Dec  372. 

Compensation  in  eminent  domain  proceedings  should  consider  not 
only  benefit  to  remaining  land  but  also  loss  which  it  may  sustain,  p^ 
373. 

Cited  to  same  effect  in  California  etc.  Co.  v.  Armstrong,  46  Gal.  91> 
deducting  such  benefit  from  such  injury;  San  Diego  etc  Co.  y.  Netle, 
78  Cal.  75,  holding  remote  and  speculative  value  not  to  be  considered; 
Simmons  ▼.  St.  Paul  etc  Co.,  18  Minn.  189,  admitting  opinion  of  wit- 
ness as  to  both  valuations;  Haynes  ▼.  Duluth,  47  Ikfinn.  459,  460,  as 
to  proceedings  in  opening  street;  and  in  Martin  ▼.  Tyler,  4  N.  Dtk. 
294,  defining  just  compensation  and  holding  further  as  to  constitution* 
ality  of  statute  making  no  provision  for  oompensation.  Cited,  slso, 
in  note  on  general  subject  to  Symonds  v.  Cincinnati,  45  Am,  Dec  5SS» 
and  at  535  as  to  effect  of  new  constitution  (art.  1  sec  14) ;  Ftople  ▼- 
Mayor,  55  Am.  Dec  289,  on  apportionment  of  taxes  and 
and  to  Winona  etc  Co.  ▼.  Waldron,  88  Am.  Dec  118. 


it  OD  CaUfornU  ReporU.  31  CaL  37fi-395 

pensation  should  include  benefita  to  l&nd  not 
ion,  Beveridge  r.  Lewis,  137  Cal.  626-629,  dia- 

H  T.  BBODIE. 

I  servant  injured  by  machinery  when  def«C- 

1d  have  been,  known  hj  latter,  p.  379. 

Dwood  etc.  Co.,  127  Cal.  603,  holding  plaintiff 

ler  facU  stated;  Fowler  t.  Coal  Co.,  16  Utah, 

operly  denied;  but  cf.  I^fourche  etc  Co.  v. 

Iding  plaintiff  entitled  to  recover  when  defec. 

ished  by   master;    Lopez  v.   Central   eta.  Co., 

leath  caused  by  falling  rock  after  blasting, 
by  evidence;  Colorado  etc.  Co.  t.  Ogden,  3 
roadway  on  railroad  track;  Wells  v.  Coe,  9 
Harter,  20  Nev.  308,  as  to  bucket  used  tn 
V.  Illinois  etc  Co.,  39  Iowa,  621,  as  to  coup- 
bumpera;  Atchison  etc  Co.  v.  Scliroeder,  47 

if  handling  and  transporting  rails;    Stone   v. 

ig,  67,  as  to  revolving  shaft  and  fan;  Week- 
20  Oreg.  597,  as  to  lumber  chut«;   Week   v. 

,  636,  as  to  trim  saw  and  frame;   Ballou  v. 

i60,  41  Am.  Rep.  37,  as  to  ladder  on  freight 
company  from  a  connecting  rod;   Kieliey  v. 

104,  14  Fed.  Cas.  465,  as  to  method  of  blast- 

.  Bultes  etc.  Co.,  11  Sawy.  181,  24  Fed.  Rep. 

if  mining  tunnel  during  repairs.  Cited,  also, 
to  Buzzell  T.  Laconia  etc.  Co.,  77  Am,  Dec. 
V.  Swett,  92  Am.  Dec  217;  and  to  L»wler 

S  Am.  Rep,  602. 

defective  machinerj.     Complaint   must  neg. 

.  C.  etc  Co.,  78  (M.  433,  IB  Am.  St.  Hep.  70, 
utory  negligence  need  not  be   anticipated. 
Star  Boot  etc  Co.  v.  Stebbina,  3  B.  D.  643. 

UTN.  ETC.  CO.  T.  STBANAHAH.    8.  a  20 

[  Cutoms. — Rules  aa  to  admissibility  stated, 

1  subject  to  MoClintock  t,  Bryden,  03  Am. 
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Statute  of  Limitations  cannot  be  shown  in  defense  unless  properly 
pleaded,  p.  393. 

Cited  in  Spanish  Fork  y.  Hopper,  7  Utah,  238,  and  Fullerton  v.  Bailey, 
17  Utah,  92,  holding  pleas  insufficient. 

31  Cal.  395-398.    BARROILHST  y.  HATHAWAY.     89  Am.  Dec  193. 

Limitation  of  Judgment  Lien  runs  from  its  docketing,  but  excludes 
period  for  which  it  is  stayed  by  court  or  appeal,  p.  397. 

Cited  to  same  effect  in  Rogers  y.  Druffel,  46  Gal.  656,  holding  time 
not  extended  by  order  enjoining  execution  sale  under  judgment;  and 
in  Eby  y.  Foster,  61  CaL  287,  holding  further  that  time  of  docketing 
cannot  be  shown  by  parol;  Smith  y.  Schwartz,  21  Utah,  133,  136,  137, 
construing  similar  local  statutes;  Sayings  etc.  Soc  y.  Bear  Valley  etc 
Co.,  89  Fed.  39,  40,  holding  lien  not  prolonged  by  appointment  of  re* 
ceiyer  and  his  possession  of  the  property;  note  to  McAfee  y.  Reynolds, 

30  Am.  St.  Rep.  200,  upon  suspension  of  right  of  action  oa  judgment 

31  Cal.  398-405.    HIHN  y.  COURTIS. 

Stare  Decisis. — ^Rule  of  property  will  not  be  disturbed  when  followed 
for  long  period  eyen  if  erroneous,  p.  401. 

Cited  to  same  effect  in  Bibb  y.  Bibb,  79  Ala.  444,  where  decision  not 
otherwise  binding  as  res  ad  judicata  nor  under  bar  of  statute  of  limitt- 
tions;  American  etc  Co.  y.  Boyd,  92  Ala.  142,  holding  decree  to  be  con- 
structive notice  to  subsequent  purchasers;  Mayer  y.  Carothers,  14  Mont 
287;  and  in  Clarke  y.  Figgins,  27  W.  Va.  672,  as  to  decision  of  courts 
of  Virginia  before  creation  of  new  state.  Cited,  also,  in  note  on  gen- 
oral  subject  to  Gee's  Admr.  y.  Williamson,  27  Am.  Dec  632,  633,  634. 

Points  not  Raised  in  opening  brief  will  not  be  considered  on  appeal, 
p.  404. 
Cited  to  same  effect  in  Webber  y.  Clarke,  74  Cal.  13. 

31  Cal.  406-409.    GRIGSBY  y.  BURTNETT.    &  a  Grigsby  y.  Napa  0>., 
36  Cal.  584,  95  Am.  Dec  p.  214. 

Right  of  Way  Oyer  Land  condemned  as  public  road  does  not  pan 
to  public  until  payment  therefor  is  made  or  proyided  for,  p.  409. 

C^ted  to  same  effect  in  Brady  y.  Bronson,  45  CaL  643,  holding  tres- 
pass maintainable  against  roadmaster  and  other  officers  for  destroy- 
ing fences  under  facts;  Myers  y.  Daubenbiss,  84  Cal.  5,  granting  in- 
junction against  road  oyerseer,  and  county  supervisors  under  similar 
facts.  Distinguished  in  Weiss  y.  Jackson  Co.,  9  Oreg.  474,  denying 
injunction  against  threatened  opening  of  road  where  no  act  done.  Cited, 
also,  in  note  to  Bloodgood  y.  Mohawk  etc  Co.,  31  Am.  Dec  374^  ss 
to  compensation  for  public  improvements. 


1 


Notaa  on  CaUfomia  Reports.  31  CaL  109-420 

BOPLB  T.  BAGNELL. 

Pteaiuned   to  hare  been   understood  hj  jury  in  tta 
p.  412. 

ect  in  People  v.  Qnj,  61  CaL  182;  and  in  StAte  t. 
)4,  aa  to  charge  upon  inaaoitj. 
Constnied  aa  a  wlkola  in  order  to  determine  ite  cor- 
rect in  People  t.  Hoiiue,  61  CaL  270,  as  to  charge 


BOPLE  T.  WATEBHAN. 

)  so  oonatrued  aa  to  give  effect  If  poasible  to  erery 

Sect   in  Chandler  t.   Lee,   I   Idaho,   361,   construing 

same  day;  People  t.  Sealey,  137  Cal.  16,  noted  under 

22  Cal.  98. 

uit  may  deny  allegations  of  complaint  in  addition 

allowed,  p.  41 S. 

Tect  in  People  t.  Eaton,  46  Cal.   102,  holding  proof 

licing  aaseaament  neceeaary   when  ao  denied. 

EOPLB  T.  DE  LA  GUEBSA. 

embezzlement  ia  sufGcient  when  intention  compre- 
rif  common  undeistandiog,  p.  417. 
xt  in  disBenting  opinion  in  State  v.  Brandt,  41  Iowa, 
holding  fact«  must  be  stated  and  not  merely  lan- 
ind  in  State  v.  Edmunds,  49  L«.  Ann.  273,  holding 
for  duplicity.  Cited  also  in  note  on  general  eub- 
Jtftte,  98  Am.  Dec  172. 

cKEK  T.  GHEBHE. 

i  of  tract  under  color  of  title  to  all  la  conatraetlTely 

118. 

net  in  Walab  t.  Hill,  38  Csl.  4B7,  holding  title  sneb 

in  superior  to  that  of  subsequent  trespasser  there- 

.rke,   74   CaL   IS,   holding   c<rior   of   title   to   include 

lid  on  ita  face.    Cited  also  in  note  to  Hicks  t.  Cole- 

25,  among  citations  of  that  case  on  general  subject. 

at  be  granted  unleas  no  eridenoe  at  all  is  given  in 

ISO. 

e  V.  MerchanU'  etc.  Co.,  123  CaL  827,  and  dissent- 

»iiey  T.  Dow,  131  C^  80,  noted  under  De  Bo.  t. 
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Cordes,  4  Cal.  118;  Herbert  y.  King,  1  Mont.  479,  on  point  tbat  n  rul- 
ing on  motion  for  nonsuit  the  appellate  court  will  consider  as  proroi 
every  fact  which  evidence  tended  to  prove. 

31  Cal.  420-440.    WILSON  ▼.  CASTRO. 

Equity  endeavors  to  avoid  multiplicity  of  suits  and  prevent  fatmc 
litigation,  p.  427. 

Cited  to  same  effect  in  Watson  v.  Sutro,  86  Cal.  529,  sustaining  imt 
by  owner  of  equitable  title  to  establish  his  right  as  tenant  in  oommon 
and  for  partition  thereupon;  Pence  v.  Sweeney,  2  Idaho,  923,  ruling 
similarly  as  to  action  to  correct  deed  and  enforce  rights  under  it  u 
corrected;  and  in  Patten  etc.  Co.  v.  Kaukauna  etc.  Co.,  70  Wis.  S72, 
discussing  question  of  proper  parties  in  action  to  determine  respective 
rights  in  water  power  and  regulate  its  use. 

BOl  in  Equity  is  not  multifarious  unless  distinct  and  indepesdent 
matters  are  joined  therein,  p.  428. 

ated  in  Whitehead  v.  Sweet,  126  Cal.  77,  holding  no  joinder  of  eusa 
of  action  shown  in  action  to  vacate  corporate  election;  Pfister  v.  fhs- 
cey,  66  Cal.  406,  sustaining  action  by  execution  purchaser  to  set  tiid» 
fraudulent  conveyances  by  debtor  and  to  recover  possession  of  the  prop- 
erty. 

Husband's  Colonisation  Grant  passed  immediately  to  his  hein  mder 
Mexican  law  and  without  administration,  p.  43d. 

Cited  to  same  effect  in  Coppinger  v.  Rice,  33  Oal.  424,  holding  farther 
no  administration  required  thereof;  Hood  v.  Hamilton,  33  Cal  703, 
holding  such  grant  to  be  his  separate  property;  dissenting  opinion  is 
Ryder  v.  Cohn,  37  Cal.  91,  main  opinion  (distinguishing  main  cue,  p. 
89)  sustaining  administration  proceedings  conducted  by  courts  of  first 
instance;  McNeil  v.  Congregational  Society,  66  Cal.  108,  112,  holding 
further  Probate  Act  of  1860  not  applicable  to  estates  of  peraoBS  dying 
before  the  act;  and  see  Seaverns  v.  Gerke,  3  Sawy.  363,  21  Fed.  Qu. 
945,  on  last  point.  Cited  also  in  note  to  Rouquier  v.  Rouquier,  16  Am. 
I>ec  187,  and  to  Cooke  v.  Bremond,  86  Am.  Dec.  630,  on  effect  ss  sep- 
arate property  of  government  grants  to  either  spouse. 

Purchaser  is  presumed  to  have  notice  of  all  facts  concerning  title  to 
the  property  which  were  open  to  his  investigation  if  diligent,  p.  435. 

Cited  to  same  effect  in  Hill  v.  Den,  64  Cal.  22,  as  to  notice  to  pur- 
chasers from  executors  of  the  wiU  and  their  powers  thereunder;  and 
in  Frink  v.  Roe,  70  Cal.  313,  as  to  purchaser  under  deed  where  infirmitT 
patent  upon  the  record.  Distinguished  in  Hardy  v.  Harbin,  1  Sawy. 
206,  11  Fed.  Cas.  608,  as  to  purchasers  from  confirmee  of  Mexican  grant 
whose  title  depended  on  probate  sale  subsequently  declared  to  be  Toid. 

Constructive  Trust  will  be  fastened  upon  legal  title  independently 
of  fraud,  when  property  rightfuUy  belongs  to  another,  p.  436. 
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Notes  on  California  Beporta.  81  CkL  440-451 


:  in  BludWDith  t.  I^k«,  33  Cal.  263,  u  to  iss 
ier  of  all  rights  to  be  derived  thereunder;  Bvtte 
)  Mont.  360,  aa  to  gTant«e  with  notice  from  pat- 
:ted  exlBtence  of  trust  to  part  of  patented  prop- 
MoDtgomcTj,   13   Willi.   496    (cited   in   Bouldin   t. 

1,  30  Fed.  Bep.  561),  sustaining  equitable  action 
ODtrol  legal  title  under  patent  to  Mexican  grant; 
a  Buttes  etc.  Co.,  II  Sawy.  239,  26  Fed.  Rep.  341 

etc  Co.  T.  Tinney,  22  Nev.  30),  holding  further 
boDa  fide  puTchaaer  from  record  owner.     Diatin- 

Giovanari,  43  Cal.  622,  as  to  purchaser  from  con- 
int  before  presentation  of  latter'a  petition,  where 
eglected  to  apply  in  own  name;  and  in  Manning 
a.,  7  Sawy.  426,  9  Fed.  Rep.  732,  as  to  patent  to 

0  rightful  party  but  improperly  located. 
specified   acreage   within   defined   exterior   limits 

est  in  that  quantity,  p.  437. 

i  in  Morenbaut  v.  Barron,  42  Cal.  603,  oonstniing 

C  T.  BSUHHAOIH.    SB  Am.  Dec  106. 
ition  to  make  gift  is  not  per  ae  sufficient,  p.  44S. 
nerat  subject  to  Crawford's  Appeal,  100  Am.  Dee. 
.  Bank,  3S  Am.  St.  Bep.  26,  upon  gift  of  bank 

1  (^ft  of  oommon  property  to  wife,  and  It  then 
property,  p.  415. 

r.  Hubbard,  134  Cal.  007,  holding  property  to  be 
wife;  Hoeck  t.  Greif,  142  Cal.  122;  noted  under 
13  Cal.  10;  Sackman  t.  Thomas,  24  Wash.  688, 
I^DS,  46  Cal.  260;  Moddox  t.  Summerlin,  92  Tex. 
provementE  placed  on  wife's  land  by  husband  be- 
iless  so  placed  to  defraud  his  creditors,  and  on 
Morris  v.  Fletcher,  77  Am,  St.  Rep,  96,  87;  Dow 
;al.  653,  as  to  gift  of  husband's  separate  personal 
gh,  43  Cal.  685  (cited  in  note  to  Lines  v.  Lines,  24 
to  husband's  gift  to  his  mother  pending  divorce 
in  amount,  and  not  made  with  fraudulent  intent; 
>iner,  58  Cal.  120,  holding  that  wife  cannot,  dur- 
le  transfer  of  oommon  property,  altbou^^  made 
gins  V.  Eiggins,  46  Cal.  203,  and  Jackson  v.  Tor. 

2,  holding  as  gift  the  buying  of  property  with 
title  taken  in   wife's   name;   Kane  v.   Desmond, 

bal  gift  of  personalty  when  properly  made;  and 
109  Cal.  671,  holding  gift  not  fraudulent  per  s« 
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as  to  creditors  where  not  made  with  fraudulent  intent.  Distinguished 
in  Rico  y.  Brandenstein,  98  Cal.  469,  35  Am.  St.  Rep.  196,  holding  gift 
from  wife  to  husband  invalid  while  common-law  disabilities  exist;  and 
in  Croup  y.  Morton,  49  Iowa,  19  (but  see  dissenting  opinioiL  p.  24), 
holding  wife's  real  estate  subject  to  claims  of  creditors  of  husband 
to  the  extent  of  his  contribution  thereto,  even  if  property  homesteaded. 
Cited  also  in  Hearfield  v.  Bridges,  75  Fed.  Rep.  49,  on  point  that  wife 
is  bound  by  any  disposition  of  community  property  made  by  husband. 
Cited  also  in  note  on  general  subject  to  Smith  y.  Strahan,  67  Am. 
Dec.  629;  Cooke  y.  Bremond,  86  Am.  Dec  634,  640,  642;  Pike  y.  Miles, 
99  Am.  Dec.  152;  Burt  y.  Timmons,  6  Am.  St.  Rep.  676;  Cane  t. 
Reticker,  58  Am.  St.  Rep.  426;  and  to  Michigan  etc  Co.  y.  Chapin,  58 
Am.  St.  Rep.  494. 

Deed  in  Either  Spouse  reciting  yaluable  consideration  is  presumed 
prima  fade  to  haye  yested  property  in  community,  p.  447. 

Cited  to  same  effect  in  Ingersoll  y.  Truebody,  40  Cal.  611,  612,  hold- 
ing presumption  rebuttable  by  wife's  grantee,  to  show  consideration 
paid  by  her  separate  estate;  Woods  y.  Whitney,  42  Cal.  361,  and  Flour- 
noy  y.  Floumoy,  86  Cal.  294,  21  Am.  St.  Rep.  43,  admitting  parol  evi- 
dence to  show  that  deed  was  intended  as  gift  from  husband  to  wife, 
though  purchase  made  with  community  funds;  Schuyler  y.  Brou^ton, 
70  Cal.  283,  holding  presumption  conclusiye  in  absence  of  rebutting 
testimony,  although  consideration  recited  to  haye  been  paid  by  wife; 
McComb  y.  Spangler,  71  Cal.  427,  428,  holding  recital  in  deed  to  wife 
that  conyeyance  is  for  her  separate  use  is  not  condusiye,  where  silent 
as  to  source  of  consideration,  and  admitting  parol  eyidenoe  to  last 
point;  and  in  Lake  y.  Bender,  18  Ney.  385,  admitting  parol  evidenea 
to  show  real  nature  of  consideration;  notes  86  Am.  Dec  639;  87  Am. 
Dec.  107;  8  Am.  St.  Rep.  574;  13  Am.  St.  Rep.  100;  71  Am.  St  Bep.  SL 

General  Citation.— The  Benton,  Fed.  Oas.  No.  1334. 


31  Cal.  451-455.    PEOPLE  y.  AH  YE. 

Indictment  for  entering  with  intent  to  steal  nded  not  allege  valna 
of  property,  p.  453. 

Cited  to  same  effect  in  State  y.  Hughes,  76  Mo.  324,  on  point  that 
description  of  property  need  not  be  as  specific  as  in  case  of  actual 
stealing. 


||i 


31  Cal.  455-458.    EIRKALDIS  ▼.  LARRABEE.    S.  C  89  Am.  Dec  206, 
and  note  206. 


Mortgage  of  Fee  carries  subsequently  acquired  title,  although 
is  deriyed  by  the  United  States  patent,  p.  457. 

Cited  to  same  effect  in  Christy  y.  Dana,  34  Cal.  554,  re-reported  42 
Cal.  179,  as  to  pre-emption  claim;  Hubbard  y.  Mulligan,  13  Colo.  App. 


NotM  on  California  Reports.  31  Cftl.  469-401 

y  tberufter  acquii«d  under  pre'emption  »ct;  Weber 
lah.  147,  148,  entrTroan  of  public  land  under  bome- 
trtgage  bomestead  claim  before  actual  entry  thereon; 
OaL  45B,  holding  rule  not  to  apply,  however,  to  pur- 
gagor  wbo  subsequently  obtains  patent  by  virtue  of 
ion;   Vallejo  etc.  Assn.  v.  Viera,  48  Cal.  670,  where 

such  purchaser*  after  foreclosure  and  under  specinl 
der,  62  Cal.  25;  Orr  v.  Stewart,  67  Cal.  277,  where 
omeatead  Act  after  foreclosure;  Stewart  t.  Powers. 
)  mortage  by  pre-emptioner  before  final  proof  and 
lilar  facte,  in  Norria  v.  Heald,  12  Mont.  287;  33  Am. 

note  590;  and  in  Gregory  v.  Kenyon,  34  Neb.  645. 
eed.  Cited  also  in  note  upon  passing  of  after-acquired 
Darst,  5S  Am.  Dec.  588;  Clark  v.  Baker,  76  Am.  Dec. 
ty  etc  Soc.,  41  Am.  St.  Kep.  722;  and  to  Cook  v. 
t.  Rep.  432. 

(U.  S.  Rev.  Stats.,  sec  2296)   does  not  prohibit  Toi- 

by   way  of  mortgage  and   foreckwure  thereunder,   ]>. 

p  V.  Northrop,  137  Cal.  415,  and  Smart  v.  Kenned;. 
aining  mortgage  made  prior  to  issue  of  patent;  Orr 
].  278,  wbere  patent  issued  to  mortgagor  after  fore- 
V.  Ulyatt,  23  Nev.  140,  and  Howard  v.  Rickling,  31 
mortgage  after  final  certificate  and  before  patent; 
I  Wis.  182,  5  Am.  St.  Rep.  158,  holding,  however,  meh 
i>  mechanic's  lien  before  pat«nt;  and  in  Spiesi  t.  Neu- 
,  5  Am.  St.  Rep.  212,  holding  after-acquired  patent 
ortgagee.  Cited  also  in  note  to  Witberington  v.  Maaon, 
16,  upon  alienation  of  homestead;  and  bo  MoSatt  r. 
;.  Rep.  197.  upon  alienation  of  settler's  rights  in  pub- 
^iloox  r.  John,  62  Am.  St.  Rep.  264,  as  to  mortgage  of 


PEOPLE  T.  DE  LA  OUBKSA. 

I  not  charge  two  offensei  when  it  includea  teveral 

iflerue,  though  tmeh  per  se  sufficient  for  convictjon, 

^eot  In  People  t.  Harrold,  84  Cal.  669,  sustaining 
gery;  People  r.  Leyshon,  108  CaL  443,  as  to  similar 
B  T.  Thompson,  111  Cal.  261,  as  to  information  for 
Kstinguisbed  in  Territory  t.  Poulier,  8  Mont.  160, 
:  for  fprgery  defective  that  did  not  show  each  count 
jne  instrument.  Cited  alio  in  note  to  Ben  r.  State, 
in  reneral  subiect. 


31  Cftl.  461-476  Notn  on 

31  Oal.  461-466.    EEESAN  t. 

Same  Caae.— See  Keman  7. 
CaL  546,  547,  548;   Keeran  v. 

Patent  is  not  prima  facie  1 
etc,  as  againat  claimant   und 

Cited  to  same  effect  in  Kee 
under  gOTemment. 

"Svamp  and  Oreiflowed  Lt 
tivation  in  grain  or  other  sta 

ated  to  same  effect  in  Ke. 
Wilboit,  73  Cal.  67,  holding  li 
son  T.  Thornton,  SO  Cal.  145, 
etc.  Co.  V.  Rogers  etc.  Works, 
etc,  under  act  of  1950,  althou 

ai  CaL  466-467.    PEOPLE  t. 

InMnlt;  of  Defmdant'a  Pa 
dense  of  his  own  inaanitj  oi 
p.  466. 

Cited  to  same  effect  In  Mm 
murder  was  without  motive,  u 
V.  State,  64  Ark.  530,  when 
Lnsanity.  Cited  alao  in  not« 
«7  Am.  Dec  174,  176. 

31  Cal.  467-471.    BUBKE  v.  1 
Jodgmmt  Bean  InterMt  fi 
or  not,  p.  470. 

Cited  to  aam«  effect  In  HIn 
ment  in  action  for  street  a 
Dougherty  T.  Miller,  38  Cal. 
court  to  specify  interest  in  n 
cause;  Leete  r.  Padfic  etc  < 
local  statutes  in  action  for 
time  of  demand.  Denied  in 
liolding  oonfonnab;  to  local 
ing  interest  not  specified  in  j 

31  CaL  471-476.     HENDKICK 
Street  Contractor  is  agent  ' 

lits  work,  p.  474. 
Cited  to  same  effect  in  Beav 

T.  Hisden,  30  Cal.  244,  246,  0 

strict  conformity  with  itatut 


ites  on  California  Reports.  31  Cat.  4TS-483 

jnisaible  to  show  real  conaideration  when  effect 
rument  in  part,  p.  475. 

in,  131  Cal.  383,  applying  rule  to  admiBsion  of 
tion  aggregate  sum  named  as  consideratiiHi ; 
:al.  297,  noted  under  Coles  v.  Soulsby,  21  Cal. 

Prior,  10  N.  Dak.  150,  but  rejecting  such  evi- 
d  be  to  annul  absolutely  a  mortgage  in  suit; 

369,  admitting  such  evidence,  however,  when 
1  action  by  vendor  against  vendee  for  purchiue 
i  to  JadiBon  r.  Cleveland,  90  Am.  Deo.  270,  i»a 


T.  OBZEK. 

>t  charge  separate  estate  bj  ber  note,  eT«i  if 
te  of  acknowledgment,  p.  479. 
a  Althof  T,  Conheim,  38  CaL  £33,  QB  Am.  Dec 
iwed  by  wife   for  purchase  of  land;   Belloc  v, 

note  and  mortgage  executed  jointly  with  faus- 
Weaeon,  74  N.  C.  444,  as  to  such  a  note;  Reis 
,  on  point  that  her  deed  is  invalid  if  not  exe- 

in  statutory  form;  Kantrowitz  v.  Prather,  31 
K,  on  point  that  separate  property  cannot  be 
.tute,  unless  intent  so  to  do  clearly  appears, 
clay  V.  Love,  B6  Am.  Dec.  144,  145,  upon  power 

B  r.  DONHER. 

linst  one  ae  owner  eansot  be  ooUected  from 

in  Blatner  t.  Davis,  32  Cal.  332,  even  where 
so  described;  Gwynn  v.  Dierssen,  101  Cal.  666, 
lament  against  wife  on  community  property, 
In  her  name;  and  in  Sedalia  v.  Qallie,  49  Ho. 
ner  not  assessed. 

nknown  owner"  is  valid  when   superintendent 
1  who  owner  is,  p.  482. 
Himmelmann  v.  Steiner,  38  Cal.  17S,  sustaln- 

itntes  must  b«  strictly  (Aiaerved  In  order  to 
>.  482. 

Hensley,  121  Cal.  659,  noted  under  Eelaey  v. 
ke  T.  Tumey,  54  Cal.  4ST,  holding  aaeessment 
:ing  of  contract  by  auperintendent  and  con- 
t»es,  97  Cal.  574,  ruling  similarly  for  lack  of 
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date  upon  warrant;  Huntington  t.  C.  P.  R.  R.  Go.,  2  Sawy.  612, 12  7ei 
Gas.  977,  as  to  taxation  of  railroads,  enjoining  sale  where  statute  not 
followed;  and  in  Tilton  t.  Oregon  etc  Go.,  3  Sawy.  24,  23  Fed.  CaA. 
1290,  ruling  similarly  under  similar  facts,  where  assesament  lield  void 
for  uncertainty. 

31  Gal.  487-497.    LOVS  y.  SHASTZER. 

Estoppel  in  Pais. — Facts  held  not  to  show,  p.  494. 

Cited  in  United  etc  Assn.  y.  Pac  Imp.  Go.,  139  Gal.  376,  noted  under 
Boggs  y.  Min.  Go.,  14  Gal.  367;  note  to  Dayis  y.  Davis,  85  Am.  De& 
171,  among  citations  of  that  case. 

Defendant  in  Ejectment  may  set  off  yalue  of  improvenienti  msit 
in  good  faith  while  holding  under  color  of  title,  p.  496. 

Gited  to  same  effect  in  Fee  y.  Gowdry,  46  Ark.  413,  55  Am.  Bep. 
562,  sustaining  constitutionality  of  act  permitting  such  setoff.  Cited 
in  note  on  general  subject  to  Van  Alen  y.  Rogers,  1  Am.  Dec  116;  and 
to  Jackson  y.  Loomis,  15  Am.  Dec.  351. 

Damages  in  Ejectment  may  include  rental  yalue  to  the  time  of  Hs 
rendition,  p.  496. 

Gited  to  same  effect  in  Hihn  Go.  y.  Fleckner,  106  Gal.  08,  holdiog 
damages  recoverable  from  commencement  to  judgment  where  no  tlk* 
gation  of  defendant's  possession  before  suit  brought. 

Supreme  Court  may  direct  entry  of  specified  judgment  od  lemaiKi 
when  findings  furnish  facts  necessary  therefor,  p.  497. 

Gited  to  same  effect  in  Barkley  y.  Tieleke,  2  Mont  437,  as  to  older 
that  decree  be  entered  for  appellant. 

31  Gal.  497-500.    EX  PASTE  DOBSON. 

Commitment  to  State  Prison  is  insufiicient  when  not  containing  eer- 
tified  copy  of  judgment  as  entered  in  minutes,  p.  499. 

Gited  to  same  effect  in  Ex  parte  Gibson,  31  Gal.  622,  91  Am.  Dm- 
548,  refusing,  however,  to  discharge  prisoner  on  habeas  corpos,  vl>^^ 
valid  judgments  exists  and  certified  copy  obtainable;  and  in  Ex  parte 
Ahem,  103  Gal.  414,  holding  warrant  of  commitment  not  "process"  md 
need  not  run  in  name  of  people. 

31  Gal.  500-526.  DONNER  y.  PALMER.  S.  G.  23  Gal.  40;  45  OaL  ISO; 
61  Gal.  629;  and  Palmer  v.  Low,  98  U.  S.  1;  S.  C.  2  Sawy.  248; 
78  Fed.  Gas.  1041. 

Alcalde  Grant. — Original  proceedings  to  be  entered  in  records  de- 
scribed, with  method  of  alcalde  grants,  p.  508. 

Gited  in  Lick  y.  Diaz,  37  Gal.  447,  holding  memorandum  in  alcalde's 
book  not  to  be  valid  grant;  in  dissenting  opinion  in  Garwood  v.  Hsii- 
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on  same  point,  main  opinion  holding  certified  copv 
a  of  granta  Kdmisaible  in  evidence,  when  copied  in 
Palmer  t.  Low,  98  U.  8.   16,  holding  grant  in  main 

Criapin  t.  United  States,   16S  U.   S.  213,  diacusBing 
y  prefect,  when  not  approved  by  governor. 
I  of  Grants  aie  official  records  and  primary  erfdenoe 
idted,  p.  509. 

iflect  in  diasenting  opinion  in  Garwood  t.  Ete^tinga, 
opinion  admitting  certified  copy  of  such  records  when 
's  books;  Sill  v.  Reese,  47  CaL  343,  where  alcalde's 
itody  of  county  recorder;  Palmer  t.  Low,  98  U.  S. 
3  to  grant  in  main  caae.  DUtiDguished  in  Montgom- 
awy.  Ml,  17  Fed.  Cas.  031,  as  to  records  of  American 
ion  to  United  States. 

took  effect  from  entry  In  his  leoord  and  delivery 
p.  613. 

iffect  in  Miller  v.  Ellia,  61  Gal.  74,  applying  rule  to 
n  grant  under  act  of  1961 ;  EltEroth  r.  Ryan,  Sfl  Cal. 
ding  <^  patent  not  condition  precedent  to  action  to 
;  United  Statea  v.  Schun,  102  U.  B.  3B9,  as  to  United 
1  sustaining  mandamus  for  its  delivery  when  prop- 
untersigned;  and  in  Le  Hoy  y.  Clayton,  2  Sawy.  49B, 

holding  cancellation  after  isauence  void  if  without 
M.  Distinguished  in  Lick  t.  Diaz,  37  Cal.  442,  hold- 
alcalde  proper  under  facta  of  reuundation  by  grantee 

Infant  under  Mexican  law,  wai  valid,  p.  616. 
sffeot  in  De  Levillain  v.  Evane,  39  Cal.   123,  holding 
led   if  grant   for  infant's   benefit;   and  in  Palmer  v. 

construing  grant  in  main  case. 

HcQUADB  V.  WHALBT. 

of  1S51  did  not  create  joint  tenancy  as  to  spouses 
rivorship,  p.  631. 

ffect  in  Johnston  v.  Bush,  49  Cal.  201,  holding  further 
iin  on  death  of  wife.     Cited  also  in  Bartholomew  v. 

S  Banlc.  Beg.  14,  discussing  right  of  husband  to  de- 
<n  property  in  which  he  was  tenant  in  common  (aii't 
ger,  6  Sawy.  64,  23  Fed.  Cas.  526) ;  and  in  California 
on,  79  Fed.  Rep.  406,  on  point  that  homestead  can  be 
nbered  only  in  method  provided  by  law. 

of  i860  created  joint  tenancy  as  to  all  homesteads 
i,  or  when   dedaration  filed,  p.  631. 
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Cited  to  same  effect  in  Tipton  t.  Martin,  71  Cal.  327,  holding  fnrtiier 
no  abandonment  thereof  caused  by  mere  removal;  Smith  v.  ShrieTM, 
13  Nev.  309,  324,  on  point  that  joint  tenancy  is  created  when  dedars- 
tion  is  filed,  otherwise  not;  and  in  Lachman  v.  Walker,  15  Ner.  425, 
on  point  that  under  local  statute  no  homestead  is  created  unless  dedsn- 
tion  filed.  Cited  also  in  note  to  Poole  v.  Gerrard,  66  Am.  Dec.  486,  si 
to  necessity  of  joinder  of  spouses  in  release  of  homestead. 

Homestead  can  be  Created  only  by  head  of  family,  p.  535. 

Cited  in  note  on  general  subject  in  Bevalk  ▼.  Kraemer,  68  Am.  Dea 
309. 

General  Citation.— Beites  t.  Dana,  Fed.  Gas.  No.  1368. 

31  CaL  638-563.    FOX  y.  WESTERN  PACIFIC  ETC.  CO. 

'^aking^  of  Property  under  condemnation  proceedings  b  not  em- 
plete  until  title  has  passed,  p.  655. 

Cited  as  haying  been  ''receded  from''  in  Callahan  y.  Dnnn,  78  ObL  370. 

Eminent  Domain. — ^Title  does  not  pass  until  payment  or  tender  of 
compensation  awarded,  p.  554. 

Cited  to  same  effect  in  Brady  y.  Bronson,  45  Cal.  643,  as  to  proeeed- 
ings  for  establishment  of  public  road;  Lake  Erie  etc  Co.  y.  Kiaaey, 
87  Ind.  521,  on  point  that  owner  can  bring  ejectment  if  not  paid  amooit 
awarded  by  jury  although  railroad  has  made  deposit  as  security. 

Eminent  Domain. — Goyemment  may  withdraw  from  proceeding  if 
price  when  ascertained  is  not  satisfactory  to  it,  p.  555. 

Cited  to  same  effect  in  Lamb  y.  Sdiottler,  54  CaL  327,  holding  wit^> 
drawal  effected  by  repeal  of  statute  under  which  proceedings  begim. 

Eminent  Domain. — ^Railroad  act  of  1861  is  constituti<mal,  although 
authorizing  entry  on  land  before  actual  payment  of  oompensatioD,  p^ 
544. 

ated  in  Steinhart  y.  Superior  Ot.,  137  Cal.  677,  as  having  bees 
modified  by  Davis  y.  San  Lorenzo  R.  R.  Co.,  47  Oal.  517;  Davii  t.  Ssn 
Lorenzo  etc.  Co.,  47  Cal.  519,  construing  same  act;  Ex  parte  Reynolds, 
52  Ark.  334,  sustaining  act  providing  for  deposit  of  moneys  pending 
proceedings,  and  holding  main  case  overruled  by  61  CaL  266;  and  in 
Martin  v.  Tyler,  4  N.  Dak.  293,  defining  "just  compensatkm"  and  eon- 
struing  act  making  no  provision  for  compensation  before  entry. 

Railroad  Company  is  Liable  to  Trespass  for  entry  under  color  oi  eon- 
demnation  proceedings  which  are  not  prosecuted  to  their  termination,  ^ 
556. 

Overruled  in  Davis  v.  San  Lorenzo  etc  Co.,  47  CaL  621,  hoUvg 
owner  confined  to  statutory  remedies  alone. 


ill 
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•LE  T.  YOUNG. 

reatif)'  aa  to  testimony  of  witness  ^ven  before 

in  People  y.  Northef ,  77  Cal.  633,  «34,  as  to  fgi«t 
rtsin  witness;  Izer  t.  Sta.te,  77  lid.  114,  SB  to 
itness  for  perjury;  State  v.  Moran,  15  Oreg.  274; 
T,  Kirkwood,  6  Utah,  127,  as  to  defendant's  eon- 
jury;  People  V,  Reggel,  8  Utah,  28,  admitting 
o  admission  made  before  the  jury;  note  on  gen- 
nwealth  v.  Green,  12  Am.  St.  Rep.  917. 

LE  T.  JONES. 

}ple  V.  McCrea,  32  Cal.  06,  where  defendant  jofnt- 
;  and  People  v.  Jones,  32  OaL  81. 
e  competent  evidence  under  circumstances,  p.  C67- 
Amirez,  66  Cal.  636,  holding  oonfession  competent 

made   eitrajudiciaDy,   are   insufficient  to   sustain 

in  People  v.  Thrall,  50. Cal.  416;  People  t.  Jones, 
:ting  confessions  and  holding  corpus  delicti  suffi- 

Y.  Simonsen,  107  Cal.  348,  where  evidence  other- 
ih  prima  facie  the  corpus  delicti.  Cited  also  in 
ams,  78  Am.  Dec  254,  259,  upon  proof  of  corpus 

and  to  Daniels  v.  SUte,  6  Am.  St.  Rep.  251,  on 

ronfined  to  issues  in  criminal  oaee  and  cannot  es- 
ters, p.  670. 
in  People  t.  Tyler,  36  Oal.  526,  holding  certain 

directed  in  criminal  case  where  entire  want  of 
cti,  pp.  670,  576. 

in  People  t.  Ward,  145  Cal.  736,  740,  where  corpus 
irt  should  advise  acquittal  though  counsel  moves 
ry  to  acquit;   People  v.  Eagan,  116  Cal.  ^1,  on 

failure  of  proof  is  one  for  court;  State  v.  Mil- 
g  similarly  as  to  sufficiency  of  evidence;  in  Ter- 
k.  Ter.  170,  discussing  question  whether  iasuffl- 
question  of  Ian";  and  in  State  v.  Van  Winkle,  0 
risdiction  of  supreme  court  to  revien  evidence  in 
so  in  note  to  State  v.  Williams,  76  Am.  Dec.  262, 
ilicti. 

p.— 101 
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Competency  of  Witnesses. — ^Modern  changes  in  roles  discuaed  and 
approved,  p.  573. 

Cited  with  approval  in  People  v.  Tyler,  36  Cal.  529,  discussing  eom- 
petency  of  accused  in  his  own  behalf. 

Qnestion  Whether  Defendant  in  Criminal  Case  is  entitled  to  new  tml 
because  verdict  is  contrary  to  evidence  is  one  of  law,  within  the  con- 
stitution, article  6,  section  4,  p.  576. 

Approved  in  Marti  v.  American  etc  Ref.  Co.,  23  Utah,  55,  whether 
evidence  is  insufficient  to  sustain  verdict  ii  question  of  law  reviewable 
on  appeaL 

31  Cal.  676-685.  PEOPLE  y.  FARRELL. 

Defendant  Found  to  be  insane  at  first  trial  is  prima  fade  jvesiuiMd 
so  to  continue  at  retrial,  p.  581. 

Cited  in  People  v.  Zeigler,  142  CaL  338,  on  point  that  jury  may  cob- 
sider  his  condition  at  trial  as  bearing  upon  condition  at  time  of  crime; 
State  V.  Champoux,  83  Wash.  348,  in  prosecution  for  murder,  where  in- 
sanity is  a  defense  and  where  there  is  a  verdict  of  insanity  by  spedil 
jury,  it  is  proper  to  refuse  instruction  that  such  verdict  shall  not  have 
any  bearing  on  insanity  of  accused  at  time  of  commission  of  offense; 
People  V.  Frands,  38  Cal.  189,  distinguished  in  this  regard  between 
habitual  and  temporary  mania;  People  v.  Lee  Fook,  85  CaL  901,  on 
point  that  evidence  as  to  sanity  before  and  after  offense  diai;ged  ii 
admissible,  and  further  construing  Penal  Code,  section  1368;  State  t. 
Haywood,  94  N.  C.  855,  on  point  that  finding  in  first  verdict  does  not 
preclude  re-examination  on  second  trial  as  to  insanity  since  snperren- 
ing;  and  in  Berry  v.  Hall,  106  N.  C.  163,  on  point  that  evidence  of  in- 
sanity at  some  time  prior  to  act  is  admissible  to  show  mental  oonditkin 
at  time  of  euct. 

Intent  of  Defendant  may  be  proved  by  the  defendant  himself,  p.  582. 

Cited  to  same  effect  in  People  v.  Tyler,  36  OaL  529,  discussing  conse- 
quence of  faOure  of  defendant  to  testify  in  own  behalf;  State  v.  Har- 
rington, 12  Nev.  138,  as  to  defendant's  belief  of  his  danger  at  time  of 
homicide  claimed  to  have  been  in  self-defense;  State  v.  Maynard,  19 
Nev.  290,  as  to  intent  in  taking  money  imder  belief  that  it  had  been 
lost;  and  in  People  v.  Hughes,  11  Utah,  103,  as  to  similar  intent,  under 
belief  that  money  was  defendant's.  Cited,  also,  in  note  to  Gardom  v. 
Woodwaxd,  21  Am.  St.  Rep.  314,  318,  on  general  subject. 

81  Gal.  585-591.    SAN  FRAKCISCO  t.  CALDERWOOD.    91  Am.  Dea 
542. 

Dedication  of  Land  to  public  use  must  consist  of  clearly  indicated  in- 
tention of  owner  and  acceptance  by  public,  p.  588. 

Cited  in  Niles  v.  City  of  Los  Angeles,  126  CaL  577,  noted  under  Bard- 
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San  Francisco  v.  CanavftD,  42  Cal.  6S4,  u  to 

public  park;   diBBenting  opinion  in  People  t. 

opinion  holding  dedication  as  street  shown; 
1.  502,  holding  no  dedication  bj  state  of  part 
f  acoeptance;  Eajward  v.  Manzer,  70  Cal.  480, 
let;  and  on  same  point  in  People  v.  Beed,  81 

Rep.  2S,  30;  People  t.  Dreber,  101  CaL 
it  acceptance  where  testimony  conflicting; 
07  Ckl.  204,  ruling  similarly  npon  issue  of  in- 
in  Robertson  v.  Smith,  1  Mont.  417,  on  point 
of  right  of  way  over  mininir  erouitd  became 
tttion  made  to  holders,  in  .  iidemnatioD  pro- 
1  Mills  V.  Los  Angeles,  90  Cal.  631,  holding 
OS  to  dedication  by  pueblo  of  streets;  Smith 
1.  470,  holding  no  formal  act  of  dedication  or 
holdJDg  dedication  shown  by  fact,  on  part  of 
,  in  note  on  general  subject  to  State  v.  Trask, 

and  to  McKinney  v.  Grigge,  9e  Am.  Dec  608. 
vill  run  sgainvt  dty  as  to  land  attempted  to 
no  valid  dedication  was  made,  p.  68S. 
}o.  T.  Hyatt,  132  Cal.  246,  as  distinguishMl  and 
oob,  66  Cal.  436;  San  Frandeco  v.  Straat,  S4 
M.  Co.  T.  EUert,  04  Fed.  Rep.  434),  as  to  in - 
nd  water  lots,  under  ninety-nine  year  grant, 
iguisbed  in  Hoadley  t.  San  Francisco,  50  Oal. 
dedicated  as  pubUe  square;  Visalia  v.  Jacob, 
304,  as  to  public  street;  Yolo  County  t.  Bar- 
3t.  B«p.  154,  ofl  to  land  dedicated  for  hoe^tal 

ifw  right  of  entry  upon  land  nor  right  to 

Fitzell  T.  Leaky,  72  Gal.  4B2,  holding  grantee 
it  in  common  with  land  owner;  Webber  v. 
g  public  right  of  way  not  to  interfere  with 
irse  posseHSion;  and  in  lAchman  v.  Bamett,  18 
n  of  forcible  entry  by  owner  against  grantee 
icta.  Cited,  ako,  in  not«  to  M.  E.  Church  r. 
e  to  effect  of  easement  by  dedication. 


icked  as  defective  or  unsupported  by  or  oon- 
excepted  to  as  defective  or  motion  for  new 


Warren  v.  Quill,  8  Nev.  264,  as  to  omiBsion 


t 

I  I 


i 

•i 


ii. 


31  OaL  595-619 


Notes  on  Galifomia  Reports. 


1004 


of  finding  on  material  fact,  and  in  Carpenter  ▼.  Warner,  38  Obio  St 
420,  where  facts  and  law  not  stated  separately. 

Bargain  and  Sale  Deed  passes  title  afterward  acquired  by  grantor  by 
purchase  under  foreclosure  proceedings,  p.  593. 

Cited  in  note  on  general  subject  to  Frink  ▼.  Darst,  58  Am.  Tkc 
688;  and  to  Clark  v.  Baker,  76  Am.  Dec.  458,  as  to  effect  of  mortgage 
in  fee. 

Quitclaim  of  Interest  acquired  by  sheriff's  sale  operates  as  isNgn- 
ment  of  certificate  and  entitles  grantee  to  sheriff's  deed,  p.  594. 

Cited  to  same  effect  in  Ward  ▼.  Dougherty,  76  Cal.  244,  7  Am.  St 
Rep.  155,  as  to  deed  after  expiration  of  period  for  redemption;  and  in 
Leonard  t.  Flynn,  89  Cal.  539,  23  Am.  St.  Rep.  502,  as  to  deed  before 
such  expiration. 

31  Cal.  595-619.   ESTATE  OF  WOODWOSTH. 

Specific  Bequest  cannot  be  applied  to  payment  of  debts  where  other 
property  is  sufficient,  p.  601. 

Cited  to  same  effect  in  Abila  v.  Burnett,  33  Cal.  667,  holding  beqaest 
not  specific,  and  subject  to  changes  of  administration.  Cited,  also,  in 
note  on  general  subject  to  Trumbo  y.  Sorrency,  16  Am.  Dec.  107;  and  on 
abatement  of  legacies,  to  Brill  v.  Wright,  8  Am.  St.  Rep.  720,  721,  722. 

Specific  Legacies  and  Bequests. — Terms  described  and  defined,  pp.  601, 
610. 

Cited  in  Abila  y.  Burnett,  33  Cal.  667,  holding  devise  not  speciiie; 
Kelly  V.  Richardson,  100  Ala.  597,  on  point  that  devise  of  after-acqnired 
real  property  is  not  specific  unless  so  described  as  to  be  capable  of 
identification;  and  in  Tomlinson  v.  Bury,  146  Mass.  348,  1  Am.  Si.  Rep. 
466,  holding  bequest  specific.  Cited,  also,  in  note  to  Brill  v.  Wright,  8 
Am.  St.  Rep.  720,  721,  722,  on  abatement  of  legacies. 

Decedent's  Realty  passes  to  heirs  and  devisees  subject  to  possessioa  d 
representative  for  purposes  of  administration,  p.  604. 

Cited  in  Murphy  v.  Crouse,  135  Cal.  18,  noted  under  Beckett  v.  Sel- 
over,  7  Cal.  216;  Chapman  v.  HoUister,  42  Cal.  463  (cited  in  James  v. 
Throckmorton,  57  Cal.  387),  sustaining  ejectment  by  heir  or  derisee 
pending  vacancy  in  administration;  Colton  v.  Onderdonk,  68  OaL  159, 
ruHng  similarly  as  to  suit  by  heir  for  trespass  during  her  possessioB, 
and  holding  further  recovery  therein  a  bar  to  her  subsequent  aetioB 
as  executrix;  Bates  v.  Howard,  105  Cal.  183,  holding  title  of  hein 
marketable,  when  settlement  of  account  and  distribution  had;  sad  in 
Elder  v.  Horseshoe  Co.,  9  S.  Dak.  642,  sustaining  notice  to  hein  of  de- 
ceased co-owner  of  mining  claim,  to  contribute  share  of  expenses  for  its 
improvement.  Cited,  also,  in  note  on  general  subject  to  Beckett  v.  Sd- 
over,  68  Am.  Dec.  257. 


4«a  OB  Chlifornin  Report!.  31  Cal.  616-629 

Sntire  estate,  incloditig  rents,  ii  subject  to  pay- 
Id  therefor,  p.  604. 
a  Washingtcn  t.  Black,  83  C&l.  296,  on  pomt 

parte  Bridges,  Fed.  Cu.  No.  1962. 

ITE  GIBSON.   91  Am.  Dec.  546. 

ent  should  coiksist  of  certified  copy  of  mlinita 


lot  resch  mere  errors  which  render  judgmrnt 

e,  32  Or.  1S4,  hut  holding  prisoner  entitled  to 
nent  was  roid  under  local  statutes;  Miskim* 
439,  quoting  Ex  parte  McCuIlough,  35  Cat.  101, 
er  ditectiug  commitment  for  refusal  to  deliver 
)mmanded;  In  re  Bion,  69  Conn.  S92,  as  to  ir- 
gs  or  sufficiency  of  evidence  to  warrant  hold- 
en,  26  Fla.  217,  as  to  irregularities  in  order  of 
cessories;  Sennott's  case,  146  Mass.  495,  4  Am. 
148  (dted  in  Howard  v.  United  States,  75  Fed. 
arities  in  mittimus;  In  re  Thompson,  9  Mont, 
evidence  to  support  verdict;  Ex  parte  Degmer, 
converse  of  proposition  and  discussing  grounds 
parte  Wood,  36  Tex.  App.  8,  as  to  sufficiency 
judgment;  Ex  parte  Hays,  15  Utah,  82,  as  to 
.  ot  jury;  Ex  parte  Mooney,  26  W.  Va,  41,  63 
bat  validity  of  sentence  imposing  Qne  and  im- 
tised  on  habeas  corpus  until  term  of  imprison- 
Stat«  V.  Sloan,  66  Wis.  651  (cited  in  State  v. 
Am.  St.  Rep.  46) ,  applying  rule  to  application 
ment  merely  voidable;  Ex  parte  Dickeraon,  30 
10,  in  note  on  general  subject  to  Commonwealth 
;  and  to  Ex  parte  Stemea,  11  Am.  St.  Rep.  24S. 
n  to  do  something  necessary  for  due  and  order- 
>ing  it  in  improper  manner  or  at  unseasonable 

Trout,  146  Ool.  300,  applying  rule  under  Street 

ben  contrary   to   principles   of   law,   and   defect 

as  corpus,  p.  626. 

1  Ex  part«  Martini,  23  Fla.  346,  as  to  judgment 
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void  for  uncertainty;  and  in  In  re  Grow,  60  Wis.  369,  where  no  tenn  of 
imprisonment  fixed. 

Judgment  is  not  Void  for  failure  to  state  offense  of  which  defendint 
convicted,  p.  626. 

Cited  to  same  effect  in  People  t.  Burgess,  36  OaL  118;  People  r. 
Murphy,  188  111.  149,  sustaining  judgment  of  conviction  of  murder,  on 
habeas  corpus  proceedings. 

Criminal  Judgment  is  not  void  because  not  stating  oommenoement 
of  term  of  imprisonment,  p.  626. 

Cited  to  same  effect  in  State  v.  Smith,  10  Nev.  125. 

Minute  Entry  is  Sufficient  as  Judgment  in  criminal  ease  as  againit 
habeas  corpus  proceeding,  where  showing  conviction  and  sentence  witk- 
in  jurisdiction  of  court,  p.  627. 

Cited  to  same  effect  in  Ex  parte  Raye,  63  Gal.  492. 

31  OaL  629-657.    DOW  t.  GOULD  AND  CUSRT  S.  M.  CO. 

Married  Woman's  rights  over  property  are  to  be  construed  aeeorfinf 
to  common  law  except  as  modified  by  statute,  p.  640. 

CSted  to  same  effect  in  Leonis  v.  Laoarovich,  55  Cal.  55  (dted  in  note 
to  Gardner  v.  Moore,  51  Am.  Rep.  458),  diecussing  power  of  equity  to 
reform  deed  of  wife. 

To  Secorer  Dividend  on  Stock  from  oorporation,  plaintiff  must  te 
owner  of  stock  at  time  dividends  accrued,  p.  649. 

Approved  in  Clark  v.  Campbell,  23  Utah,  574,  where  mining  stoek 
is  deposited  under  escrow  agreement  that  it  shall  pass  to  a  oerUin 
person  on  payment  of  price  within  certain  time,  and  price  is  paid  in 
time,  dividends  declared  before  price  paid  do  not  belong  to  purchaser. 

''Owner"  is  one  having  dominion  of  property  with  rights  inddeDt 
thereto,  p.  649. 

Cited  to  same  effect  in  Phoenix  etc.  Co.  y.  Stark,  120  Ind.  447,  sos* 
taining  allegation  of  ownership  in  action  on  policy,  and  in  Ditch  Co.  ▼• 
Zimmerman,  4  Colo.  App.  82,  oonstniing  liability  of  "owner''  of  reser- 
voir, under  local  statute. 

Nonsuit. — ^Appellate  court  will  accept  as  proven  every  fact  whidi 
evidence  tended  to  prove,  in  passing  on  correctness  of  ruling,  p.  651. 

Cited  to  same  effect  in  Herbert  v.  King,  1  Mont.  480,  and  in  Patehen 
v.  Keeley,  19  Nev.  409;  Ferris  v.  Baker,  127  Cal.  522,  holding  nonsuit  im- 
properly granted;  Sacdcman  v.  Thomas,  24  Wash.  688,  quoting  HiggiaB 
T.  Higgins,  46  Cal.  263. 

Domicile  of  Wife  is  that  of  her  husband,  p.  651. 

Cited  in  note  on  general  subject  to  Binggold  t.  Barley,  50  Am.  Dee. 
112. 


Tote*  on  CklifomU  Keporta.  31  CaL  6l)T-B90 

>m  huatMnd  to  wif«  is  valid,  p.  053. 
idenateln,  98  C&l.'  489,  but  holdiI^;  rule  Inftppltc*- 
louses  to  busband  under  act  of  1S67;  Woods  t. 
u  to  coDTejanee  to  wife  of  real  estate  bought 
,  and  on  same  point  in  Biggins  v.  Higgios,  40 
.  Torrence,  S3  Cal.  532;  Kane  v.  Desmond,  03  Cat. 
of  personalty,  otherwise  in  due  form;  and  in 
Dal.  871,  as  to  deed  of  realty  mAde  oontemporane- 

)w«r  of  Attoniey  U  void  unleae  busband  jmna 
ed  form,  p.  654. 

in  Meagher  t.  Thompson,  49  Cal.  191,  holding 
ife's  deed  insufGcient  when  made  under  power 
Eniiott  T.  Teal,  S  Sawy.  2S0,  £61,  S  Fed.  Cas.  540, 
1  when  not  in  mode  proridad  by  statute.  Cited, 
an  V.  W]lK>n,  73  Am.  Dee.  BttQ,  on  invalidity  of 
I  ^««ciibed  form. 

LLL  T.  SBKPLS. 

rill  be  stricken  from  bvnierlpt  and  appeal  then 
;-rolI,  p.  659. 

in  Thompaon  v.  Patterson,  64  Cal.  M7,  holding 
lereof  on  review  of  alleged  errors;  Pritsch  t. 
affirming  jtidgment  where  bill  of  exceptions  nn- 
ed  in  Sharon  t.  Sharon,  79  Cal.  640,  041,  hold- 
ton  where  exhibits  collected  at  end. 
of  Kdiibits.— Hanoer   and   fonn   discussed,   p. 

to.  V.  Richmond  etc  Co.,  19  Ner,  231,  holding  in- 

essary  where  form  immaterial  and  exhibits  not 

irk  V.  Hill,  31  Mo.  App.  109,  as  to  insertion  of 

eption. 

rial — Trial  court  will  be  deemed  to  have  aoted 

I  it  contained  all  papers  directed  to  be  inserted 

n  People  r.  BarUeU,  40  OaL  147,  where  exhibits 
OB  ▼.  PALMER  (disMntlng  opinion).  B.  C.  main 


Cited  to  same  effect  Id  disBenting  ( 
Cal.  293,  main  opinion,  coDtra;  and  see 
026.  Cited,  also,  in  not«  in  People  v.  & 
portionment  of  taxes  and  aawnsmeDts; 
«n,  42  Am.  St.  Bep.  660,  on  genena  ti 


yjjTTu:^  XXXII. 

f  CHARLES  T.  BOONE. 

(atloM  to  Volume  147,  bj  Ckaklbb  L.  Thoupmn. 


S  T.  O'SBILLT. 

meiit    will    not    be    TSTened    beciiiise    of    ui    im- 
ween  tbe  pleadings  and  proof,  p.  14. 
point  in  Wangenheim  v.  Graham,  39  (M.  176.    Id 
13  Colo.  40S,  it  waa  atsted  that  a  Tariance,  which 
ipoflite  paTt7  to  hia  prejudice  is  to  be  disregarded. 
IT  Boot  A  Shoe  Co.  t.  Stebbina,  3  8.  Dak.  043. 
lioD  to  foreclose  a  mortgage,  parol  evidence  ia  ad- 
he  real  estate  described,  p.  16. 
da  Titla  eic  Co.  t.  Paul;,  111  Cai.  12S. 

CK  V.  McGRATH.   S.  C.  33  Cal.  666. 

must  be  an  Actual,  continued,  risible,  notorious, 
oesession,  p.  21. 

V.  Beaker,  1^  S.  Dak.  349,  where  defendant  is  in 
lion  of  town  lot,  plaintiff  claiming  prior  possession 
ihowing  incIoBure  by  feace  at  time  of  defendant's 

occupaucy  by  tbemselvea  or  tenants  continued  to 

iiintiff  in  ejectment  who  claims  to  recover  on  the 
«sion  alone,  without  color  of  title,  must  show  an 
D,  pp.  21,  22. 
i  Cal.  667,  Referred  to  in  Cannon  v.  Lumber  Co., 

iger  V.  Andrews,  4  Nev.  68,  69.  it  was  mentioned 
the  essential  qualities  of  actual  possession.  Cited 
er,  44  Cal.  200,  to  the  point  that  it  is  suflicicnt 
easion  to  maintain  ejectment,  to  show  that  the 
I  cultivated;  Thompson  v.  Felton,  54  Cal.  553,  554, 
I,  that  if  the  person  claiming  adverse  possession 
faidoaUM  of  the  premises  he  need  not  prove  an; 

iwa. 
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further  occupation,  cultivation,  or  use  of  them;  it  was  also  said  in  tbe 
same  case  that  the  element  of  '^hostility"  is  an  indispensable  consti- 
tuent of  adverse  possession;  Taylor  v.  C.  P.  R.  R.  Co.,  07  Cal.  620,  hold- 
ing that  "possession,  in  order  to  impart  notice,  must  be  actual,  open, 
exclusive,  notorious,  and  visible";  Townsend,  Admx.,  v.  Edwards,  25  Fla. 
588,  where  the  leading  case  was  referred  to  as  defining  advene  posses- 
sion; and  Shurlock  v.  Dougherty,  81  Mo.  184,  holding  there  is  no  dis- 
tinction between  the  "actual  possession"  required  in  the  case  of  ''prior 
possession,"  and  the  "actual  possession"  demanded  in  the  case  of  '^• 
verse  possession."  See,  also,  60  Am.  Dee.  004,  note,  citing  leading  case. 

General  Citation. — Jones  v.  Hodges,  140  GaL  103,  fence  that  wonU 
turn  stock  imless  they  would  run  into  it  in  nrndneu,  is  sufficient  to  cos- 
stitute  substantial  enclosure. 

32  CaL  23-20.  LOTT  t.  MITCHELL. 

Indemnity  Bond. — Sheriff  cannot  recover  on  an  indemnity  bond  not- 
withstanding the  fact  that  a  judgment  has  been  recovered  against  iun, 
unless  he  has  first  paid  the  judgment,  p.  20. 

In  Oaks  v.  Scheifferly,  74  CaL  480,  it  was  stated  to  be  a  weU-setM 
rule  that  a  breach  of  a  covenant  to  indenmify  and  save  harnUess  fioB 
aU  damages,  expenses,  costs,  and  charges,  would  not  give  a  good  csom 
of  action  until  the  obligee  had  paid  the  damages.  Cited  in  Troe  t. 
Bullard,  46  Neb.  414;  fiuid  California  Dry-Dock  Co.  v.  Armstrong,  8 
Sawy,  620;  17  Fed.  Rep.  220. 
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32  CaL  20-30.    DAVIS  v.  GALS.    91  Am.  Dec  664. 

Water  Rights. — ^An  adverse  possession  and  user  of  water  for  fire 
years,  continuously  and  uninterruptedly,  with  the  knowledge  of  and  to 
the  injury  of  the  true  owner,  will  bar  his  rights,  p.  36. 

Cited  in  Cox  v.  Qough,  70  Cal.  347,  but  the  court  held  that  t  men 
claim  of  a  right  to  the  use  and  enjoyment  of  water,  however  long  oon- 
tinned,  will  not  ripen  into  an  easement.  Approved  in  Gallaher  v.  Monte- 
dto  etc.  W.  Co.,  101  Cal.  244.  Cited  86  Am.  Dec.  161,  note. 

Same. — A  change  in  the  place  or  character  of  use  will  not  affect  tbe 
right  of  the  appropriator,  p.  34. 

The  rule  limited  in  Ramelli  v.  Irish,  90  CaL  217,  the  court  holding 
that  such  change  must  not  injuriously  affect  rights  of  others.  Tbe 
same  limitation  was  made  in  Hargreave  v.  Cook,  108  CaL  80,  and  is 
Santa  Paula  Water  Works  v.  Peralta,  113  Cal.  43,  46.  The  leading  esse 
was  criticised  in  Fuller  v.  Swan  R.  P.  M.  Co.,  12  Colo.  17,  19,  and  is 
Strickler  v.  Colorado  Springs,  10  Colo.  08,  26  Am.  St.  Rep.  248,  saying 
that  Davis  v.  Gale  stands  alone  in  not  making  this  limitation.  In  VTystt 
V.  Larimer  etc.  Co.,  1  Colo.  App.  418,  the  court  incorrectly  states  that 
the  leading  case  was  approved  in  Fuller  v.  Swan.  12  Colo.  17.  Lead- 


J 


...J 


n  CaUfoniiik  R«porta.  32  CoL  36-39 

V.  Garringer,  1  Mont.  643,  and  in  Meagher 
.  Cited  in  Curtis  v.  La  Grange  Water  Co., 
t  in  point  Approved  in  Wilmer  v,  Sim- 
it.  Kep.  691.  In  Last  Chance  Min.  Co.  v. 
49  Fed.  Rep.  433,  it  was  held  that  one  who 
id  at  a  apecifled  place  for  operating  tna- 
returns  it  to  its  original  channel,  cannot 
the  damage  of  a  subsequent  appropriator 
}ited  in  Southside  Imp.  Co.  t.  Buru^n,  147 
iwner  who  has  by  dirersion  appropriated 
>r  irrigation,  being  limited  to  amount  eo 
plus  for  further  irrigation  does  not  affect 
itor  of  surplus;  Mitchell  v.  Cajial  etc  Co., 
t  '^propriation,  use,  and  nonuse  are  the 
.  Story,  64  Fed.  Rep.  GIO;  H)  Am.  St.  Rep. 
iSl,  282,  vxtended  note;  08  Am.  Deo.  860; 
Rep.  610;  3  Am.  St.  Sep.  TB7;  3  Am.  St. 
p.  614. 

hat  water  was  appropriated  for  a  epedal 
ad  been  accomplished,  and  that  the  dit«h 
yean,  is  sufficient  proof  for  a  jury  to  find 

rill,  93  Oal.  630,  to  the  point  that  the  prior 
ta  by  abandonment;  New  Meroer  Ditcb  Co. 
66;  and  Jones  r.  Van  Rochove,  103  Mich, 
.  Co.,  39  Or.  122,  where  an  owner  of  min- 
Bnandally  involved,  left  premises  and  al- 
r  tazea,  and  made  no  attempt  to  claim  or 
itention  to  abandon  it  is  eonclusirely  es- 
iley  V.  Adam,  102  HI.  202,  as  a  ease  which 
iperty  in  water  in  Fadflo  States.  Cited  In 
the  eSeet  of  nonnaer  la  disouaaed. 


OABEK. 

indictment  is  mffleient  if  it  deaorflM  tha 
ge  of  the  statute,  p.  38. 
,  43  Ark.  349;  followed  in  People  t.  Jacob 
jewis,  61  Cal.  366;  People  v.  Bums,  63  CbL 
0  CaL  372,  where  the  court  held  that  this 
le  where  "particular  eircumetaaoes  are  twc- 
lete  offense."  However,  the  court  did  not 
case,  but  decided  for  the  defendant  on  the 
pot  charged  in  the  language  of  the  statute. 
'  of  Mont.  V.  Duncan,  S  Mont.  484,  as  hold- 

the  name  of  the  intended  felony,  as  laro- 
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eny.''   Cited  in  United  States  v.  Cannon,  4  Utah,  130;  87  Am.  Dec  101, 
note;  2  Am.  St.  Rep.  391,  note. 

Conyiction  for  Burglary  may  be  had  although  no  larceny  is  shown, 
p.  38. 

Cited  in  People  v.  McFarlane,  138  CaL  484,  noted  under  People  t. 
Gamett,  29  Cal.  622. 

General  Citation.— Bamhart  ▼.  State,  154  Ind.  178. 

32  CaL  40-48.   PEOPLE  ▼.  ARCEO. 

The  court  may  of  its  own  motion  reject  or  excuse  a  juror  and  its 
action  will  not  be  reviewed,  in  the  absence  of  a  clear  abuse  of  dis- 
cretion, p.  47. 

Cited  in  People  v.  Amaya,  134  Cal.  535,  on  point  that  allowaoee  of 
challenge  for  implied  bias  is  not  subject  of  an  exception;  People  t. 
Manahan,  32  Cal.  72,  where  the  court  said  that  a  defendant  has  no 
vested  right  to  a  trial  by  a  particular  jury  or  jurymen.  In  People  t. 
Murray,  85  Cal.  356,  it  was  decided  that,  if  a  jujry  is  dismissed,  it  must 
be  presumed,  in  the  absence  of  anything  to  the  contrary,  that  the  t^ 
tion  of  the  court  was  correct.  A  defendant  has  no  absolute  right  under 
the  law  to  have  the  first  juror  called,  to  be  examined,  before  he  is  re- 
quired to  proceed;  People  v.  Collins,  105  Cal.  511,  citing  leading  case. 
The  rule  of  the  leading  case  cited  and  applied  in  People  v.  Duirant,  115 
Cal.  199;  State  v.  Larkin,  11  Nev.  326;  and  State  v.  La  Croix,  8  S.  Dak. 
374.  The  rule  was  qualified  in  Stratton  v.  People,  5  Colo.  279,  holding 
it  inapplicable  "when  there  was  a  challenge  for  cause  and  a  judgment 
upon  the  challenge." 

Jury. — Court  may  excuse  juror  because  of  inability  to  understand 
the  English  language,  p.  47. 

Cited  to  the  same  point  in  Town  of  Trinidad  v.  Simpson,  6  Colo.  71; 
and  Sutton  v.  Fox,  55  Wis.  537;  42  Am.  Rep.  747.  The  general  subject 
is  discussed  in  25  Am.  Rep.  731,  note,  and  1  Am.  St.  Rep.  519,  520, 521. 

32  Cal.  48-49.  IN  THE  MATTER  OF  BROWN. 

Commitment  to  State  Prison. — "No  other  warrant  or  authority  for  the 
detention  of  a  prisoner  is  required  than  a  certified  copy  of  the  judg- 
ment rendered  against  him,  p.  49. 

Followed  in  Ex  parte  Ahem,  103  Cal.  414. 
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32  Cal.  49-56.  BLAIR  ▼.  HAMILTON. 

Evidence. — ^A  justice  docket  is  only  primary  evidence,  and  its  onus- 
aions  may  be  supplied  from  other  sources  when  necessary,  p.  65. 

AfiSrmed  in  JoUey  v.  Foltz,  34  Cal.  328. 
,   Certiorari — A  writ  of  review  extends  to  the  whole  of  the  record  he- 


Notei  on  California  Beporte.  32  Qui.  SS-GO 

'  to  eatabllBh  jurisdictional 


point  in  In  re  Irrigation  District,  92  Cal.  335;  27 
Vulff  T.  Superior  Court,  110  Cal.  216;  52  Am.  St. 
m  V.  Superior  Court,  111  Cal.  112;  Stumpff  v. 
luoting  In  le  Madera  etc  Diat.,  92  Cal.  335 ;  Borcb- 
44  Cal.  14,  16,  noted  under  Lowe  v.  Alexander,  16 
mce,  2  N.  Dak.  191,  33  Am.  St.  Bep.  772,  the  court 
afj  preaumption  arising  from  a  record  cannot  be 
i1  evidenoe;  the  leading  caae  waa  distinguished  on 
b  was  no  effect  made  in  that  case  to  contradict  the 
ting  in  parol. 
Kirty  who  excepts  to  the  auffictencj  of  aureties  on 

waive  their  juetificatioo,  p,  53. 

iholding  this  princLple  iu  Murdock  v.  Brooks,  3B 
ink  of  Escondido  v.  Ruperior  Court,  106  Cal.  4S.  47, 
r.  Placer  Co..  32  Cal.  5S5,  in  the  dissenting  opinion 
1  Currey,  J.,  and  also  in  the  dissenting  opinion  of 
;he  same  case  again,  34  Cal.  362;  State  t.  Distriet 
74  Am.  St.  Rep.  621,  noted  under  People  t.  Shirley, 


w.  GKI68BT.  S.  C.  35  C&L  666. 

le  vendor  of  real  estate  haa  a  Hen  for  the  unpaid 

;  cannot  take  out  an  attachment  while  aucb  lien 

5g,  69. 

'  T.  Brooks,  36  Cal.  202,  203,  in  that  the  vendor's 
ed  and  determinate  character  and  capable  of  being 
Dty;  the  leading  case  was  diatingulshed  on  the 
lor  there  had  not  conveyed  the  land  and  therefore 
lefeasible  legal  right,  while  in  Porter  v.  Brooks, 
lot  only  been  conveyed  to  vendee  but  had  also  been 
.  CiUd  in  Wigmore  v.  Buell,  122  Cal.  148,  but  held 
eedings  under  Stats.  1877-78,  p.  176;  Tripp  v. 
I  the  point  that  vendor's  lien  attaches  to  tbe  land 
conveyed  to  the  vendee,  or  is  only  contracted  to 
Dec.  326,  note;  61  Am.  Dee.  166,  note;  and  4  Am. 

Itate. — In  the  absence  of  proof,  the  presumption  is 
.her  state  are  the  same  a«  those  of  this  state,  p.  60. 
«Ta  T.  Lash,  61  Cal.  624;  Mortimer  v.  Mardner, 
T.  Atchison  etc.  R.  E.  Co.,  101  Cal.  196;  Wicker- 
4  Cal.  411;  43  Am.  St.  Rep.  119;  Dodge  t.  Coffin, 
■ting  opinion;  Thomas  v.  Pendleton,  1  S.  Dak.  163; 
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36  Am.  St.  Bep.  728;  and  Muer  ▼.  Chicago  etc  Bj.  Co.,  5  S.  DiJl  574; 
49  Am.  St.  Rep.  900;  Gunderson  v.  Gunderson,  25  Wash.  483,  noted 
tmder  Hickman  ▼.  Alpaugh,  21  Cal.  226. 

32  CaL  60-64.  PEOPLE  ▼.  JIM  XL 

Indictment  for  Larceny. — ^If  an  indictment  for  stealing  money  faib 
to  describe  the  money  with  sufficient  particularity,  the  objection  should 
be  taken  by  demurrer,  and  if  not  so  taken,  is  waived,  p.  62. 

Qualified  in  People  ▼.  Coz,  40  Cal.  277,  where  the  court  referring  to 
the  leading  case  declared:  ''I  apprehend  that  the  omission  to  state  tnj 
description  or  character  whatever  of  the  money  is  a  fatal  objection 
whenever  presented  during  the  progress  of  the  trial."  Principal  case 
dted  in  People  v.  Vallarino,  66  Cal.  230,  to  the  point  that  it  is  only  t 
want  of  jurisdiction,  or  a  failure  to  state  facts  which  constitute  a  pub- 
lic offense,  that  may  be  taken  advantage  of  at  any  time  in  the  coune 
of  criminal  proceedings. 

Confession  of  Crime.— Confessions  which  are  entirely  voluntary  wki 
made  are  admissible  in  evidence,  p.  63. 

Cited  in  Coffee  v.  State,  25  fla.  511,  612;  23  Am.  St.  Rep.  532,  538; 
note  6  Am.  St.  Rep.  244,  where  principal  case  is  cited  to  the  point  tint 
it  is  the  province  of  the  court  to  determine  whether  or  not  a  confessioo 
is  admissible;  also  in  same  note,  p.  250,  stating  that  where  improper 
influences  had  been  exerted,  but  had  entirely  ceased  to  operate  before 
the  subsequent  confession  was  made,  it  is  admissible. 

Indictment. — ^If  a  defendant  is  indicted  under  a  wrong  name,  his  trot 
name  may  be  substituted  and  subsequent  proceedings  had  under  tk 
true  name,  p.  64. 

Cited  in  State  v.  Bums,  8  Nev.  256,  to  the  point  that  a  defendant  cis- 
not  complain  because  the  court  tried  him  under  a  wrong  name,  when 
he  refused  upon  request  to  give  his  true  name. 

32  CaL  66-68.  BOWERS  ▼.  SONOMA  COUNTY. 

Construction  of  Act  of  Legislatnre. — ^If  an  act  authorises,  empowen, 
and  makes  it  the  duty  of  a  board  of  supervisors  to  contract  for  a  ms^ 
it  will  not  be  construed  as  mandatory,  p.  68. 

Approved  in  Cosner  v.  Calusa  County,  58  CaL  278.  Cited  Indisnapolk 
etc  R.  R.  Co.  V.  Horst,  93  U.  S.  301. 

32  Cal.  68-73.  PEOPLE  ▼.  MANAHAN. 

Grand  Jury. — ^If  three  members  of  a  grand  jury  have  formed  in 
opinion  as  to  the  guilt  of  one  of  the  persons  in  custody,  and  are 
challenged  by  him  for  that  reason,  the  court  may  direct  the  jury  to 
pass  on  all  the  other  cases  except  that  of  the  challenger,  and  summoa  s 
special  grand  jury  to  pass  on  his  case,  p.  72. 


lotes  on  C&lifomia  Reports.  32  C^.  73-80 

ahed   rule   in   People   v.   Southwell,  46  Cal.   163; 

Bb.  331,  where  the  court  held  thut  grnn'!  jnror«, 

d  be  free  from  bins  or  prejudice  afTectiiig;  Ihcir 

le  T.  Ama^a,  1S4  CaL  t>36,  noted  under  People  t. 

,  80  Am.  Dec.  369. 

lay  testify  to  sttempta  of  defendant  before  time 

>.  73. 

nthewe,  130  Cal.  531,  admitting  evidence  of  prior 

SAST  T.  KITOZ. 

•om  on  order  atriking  out  a  atatement,  on  motioD 

ambert,  32  CaL  305.  Overruled  In  Galderwood  t. 
ferred  to  In  Clark  v.  Gotm,  2  Mont.  S39,  but  wm 
;  relying  upon  Caldernood  v.  Peyser,  supra, 
nlar  to  strike  out  a  statement  on  motion  for  new 
nproperly  Sled  out  of  time,  p.  76. 
opinion  of  Sawyer,  J.,  in  Quivey  t,  Qambert,  38 

nt«d  in  Spanagel  t.  Dellhtger,  S4  Cal.  4S3,  to  tbe 
ir  a  new  trial  may  be  made  before  or  after  judg- 

R  Y.  GILKBB. 

«  is  not  complete  imtll  the  oertifleate  of  appoint- 
iit,  sealed,  and  signed,  pp.  79,  80. 
lins,  86  CaL  613,  in  which  it  was  held  that  the 
iber  of  the  state  board  of  agriculture  becaine  ef- 
Doe  of  the  oommUsion.  In  People  t.  Tyrrell,  87 
ided  that  in  the  matter  of  an  executive  appoint- 
.  of  the  senate,  the  issuance  of  a  commiBsion  ia  a 
t.  It  was  held  in  Woodward  t.  Fruitvale  Sanitary 

in  the  case  of  an  election  by  the  people  tlie  isau- 
I  merely  a  miniaterial  act,  and  not  as  in  the  case 
part  of  the  act  to  be  done;  Attorney  General  v. 
i,  S6  Am.  St.  Rep.  678,  sustaining  right  of  senata 
to  govemor'B  appointment  at  same  session  and 

thereon.  Referred  to  in  Coogan  v.  Barbour,  S3 
i  Am.  R^.  OB,  71;  StaU  v.  Crawford,  28  Fla.  496; 
luskirk,  40  N.  J.  L.  470. 

in  filling  vacancies,  appoint  to  office;  thef  do  not 

D  V.  Brittan,  93  OaL  38,  as  to  the  distinction  b*- 
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tween  election  and  appointment;   State  t.  Compson,  34  Or.  32,  noted 
under  People  y.  Langdon,  8  Cal.  1. 

32  Cal.  80-82.  PEOPLE  v.  JONES. 

Evidence  in  criminal  case  is  not  admissible  to  show  that  defendsot 
had  been  engaged  in  plans  for  the  commission  of  another  crime,  p.  82. 

So  held  in  People  ▼.  Sanders,  114  Cal.  230,  the  court  saying.  *%  would 
subject  defendant  to  unjust  suspicion  and  discredit  if  admitted." 

32  Cal.  82-91.   CORCORAN  ▼.  DOLL. 

Promissory  Note. — ^If  suit  is  brought  on  a  note  held  by  and  payable  to 
an  administrator,  evidence  is  not  admissible  to  prove  the  administrator 
not  to  be  real  party  in  interest,  p.  90. 

Cited  as  being  the  correct  rule  in  Wedderspoon  v.  Rogers,  32  CaL  574; 
Walker  v.  McCusker,  71  Cal.  598,  where  court  applied  it  in  the  case  of 
a  purchase  of  real  property  by  trustee  of  express  trust,  holding  tlat 
trustee  could  sue  a  tenant  in  possession  of  the  property  in  his  own 
name ;  and  Bank  of  Shasta  v.  Boyd,  99  Cal.  606,  where  it  was  held  tint 
an  allegation  that  plaintiff  was  the  owner  of  a  note,  tendered  no 
material  issue. 

Interest. — ^Judgment  by  default  may  include  interest  on  note  is  flot 
at  contract  rate,  p.  88. 

Cited  in  Richardson  v.  Diss,  127  Cal.  59,  holding  contract  rate,  pay* 
able  on  note  included  in  probate  claim  against  solvent  estate. 

Judgment. — ^Where  the  judgment  is  after  trial  any  relief  may  1» 
granted,  which  is  within  the  issue,  even  if  not  included  in  the  prayer 
of  the  complaint,  p.  88. 

Cited  to  the  same  point  in  dissenting  opinion  N.  C.  &  8.  G.  Go.  ▼• 
Kidd,  37  Cal.  324;  Shaw  v.  Rigby,  84  Ind.  379;  43  Am.  Rep.  100;  and 
Union  Institution  for  Savings  v.  Boston,  129  Mass.  91,  37  Am.  R^.  310, 
to  the  point  that  a  holder  of  a  promissory  note  is  entitled  to  the  eon- 
tract  rate  of  interest,  not  only  until  maturity,  but  until  note  is  paid  or 
judgment  rendered.  Followed  in  Fox  v.  Ins.  Co.,  31  W.  Va.  377;  Bhcmke 
V.  Clinton,  2  Utah,  237;  and  note  87  Am.  Dec.  128. 

Parties  to  an  Action. — ^If  a  promissory  note  is  the  separate  propoty 
of  wife,  she  may  sue  alone  or  joii<  with  husband,  p.  90. 

Cited  Spargur  v.  Heard,  90  Oal.  227;  and  Reinheimer  v.  Carter,  31 
Ohio  St.  584. 

Alterations. — ^Where  a  printed  form  of  promissory  note  is  used,  and 
an  alteration  is  made  only  as  to  printed  matter,  the  presumption  ia>  it 
was  made  prior  to  the  execution  of  the  note,  p.  89. 

Cited,  Bank  of  Cass  County  v.  Morrison,  17  Neb.  344,  52  Am.  Rep  419, 
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ted  the  wisdom  of  the  rule,  and  held  it  better  to 

upon  ita  own  merits. 

nverlBed  complaint  contains  a  eop7  of  Dot«,  and 

execution,  but  ia  not  awom  to,  the  note  is  ad- 
F  of  gEQuineness  of  signature,  p.  88. 
7.  SUge  Co.,  1  Idaho,  3S0;  County  t.  Barth,  177 

Horn  T.  Watre  Co.,  13  Cal.  62. 

E  T.  HARTIH. 

lictment  which  eh&rges  an  offense  in  the  language 

jent,  p.  92. 

Burk^  34  Cal.  663;  Pecrple  t.  Lewis,  61  Cal.  366; 

CaL  430;  and  United  States  v.  Gannon,  4  Utah, 

criminal  case,  will  not  be  rariewed  unless  reoord 
iptions,  or  •  correct  etatement  of  facts,  aign«d  bj 

herow,  40  Cal.  287,  where  the  court  affirmed  tUs 
a,  ^  OaL  536i  and  Peo^  t.  Clail,  84  OaL  681. 

Dec.  600.  BLtncBITBSSO  v.  HTERS. 
snant  tatces  a  receipt  from  a  landlord,  specifying 
>f  term,  to  commence  on  the  expiration  of  an  old 
e  for  the  time  spedBed  in  the  receipt,  pp.  90,  97. 
SlkuB,  45  CaL  169,  160;  Eurd  t.  Whitaett,  4  Colo. 

rule  that  the  reservation  of  rent  and  its  pa;- 
I  is  one  of  the  principal  criterions  to  determine  the 
Iright  T.  McQuat,  40  Ind.  626,  where  the  principal 

fully  sustained  bj  authority;  Fall  v.  Moore,  46 
.  Dec  666,  note, 
sublets  for  the  entire  term  of  his  lease,  no  right 

Chicago  etc.  Storage  Co.,  129  HI.  328,  16  Am.  St. 
that  there  is  no  privity  of  estate  between  lessee 
th  lessee  has  diveeted  himself  of  his  entire  term; 
tilinn.  193;  and  St.  Louis  R.  R.  Go.  t.  St.  Louis  etc 

■  Orer  without  express  agreement  a  new  tenancy 
ion  and  b  subject  to  the  terms  of  the  previous 

Atwood,  67  Vt.  S94;  Held*  v.  Mott,  9  N.  Dak.  623, 
ring  rent  not  to  cover  such  holding  over.  Referred 
I  Am.  Dee.  603,  004;  S8  Am.  St.  Rep.  190,  note; 
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32  Cal.  98-100.   PEOPLE  v.  McCREA. 

Evidence. — Statements  of  a  person  robbed,  made  to  a  third  party,  de- 
scribing the  criminal,  are  hearsay,  p.  100. 

Affirmed  in  People  v.  McLaughlin,  44  Cal.  439. 

Statements  of  person  injured,  whether  living  or  dead,  are  not  evi- 
dence either  for  or  againsit  the  accused;  Shields  v.  State,  149  Ind.  404, 
where  the  rule  was  applied  in  a  prosecution  for  the  crime  of  man- 
slaughter. 

Admissions  and  Confessions  of  one  charged  with  crime  may  be  im- 
plied from  acquiescence  in  statements  of  others,  p.  100. 

Cited  in  People  v.  Amaya,  134  Cal.  536,  holding  evidence  of  siknee 
under  charge  of  guilt  admissible;  People  v.  Morton,  139  CaL  723,  bal 
holding  certain  cross-examination  of  defendant  improper;  State  t. 
Snowden,  23  Utah,  330,  admitting  complaint  in  divorce  suit  and  consent 
to  default  thereon  by  defendant  in  prosecution  for  adultery;  People  t. 
Ah  Yute,  53  Cal.  614,  where  the  court  held  "that  such  statements  were 
admissible  not  as  evidence  of  the  truth,  but  simply  to  show  the  actioB 
of  the  defendant  under  the  drcumstanoes";  People  v.  Ah  Yute,  54  Od 
90,  where  the  court  limit  the  rule  by  holding  that  it  was  eWdenoe 
against  the  defendant  only  to  the  extent  it  was  admitted  by  him  ii 
word  or  conduct.  Leading  case  distinguished  in  People  v.  Louie  Foo,  lit 
Gal.  24.  Cited  as  an  authority  in  Smith  v.  Whittier,  96  Cal.  294;  People 
V.  Mallon,  103  Cal.  514;  Ackerson  v.  People,  124  m.  672,  573;  and  SUte 
V.  Walker,  78  Mo.  388. 

32  Cal.  102-105.   WILKINSON  ▼.  PARROTT. 

Damages. — ^In  an  action  for  damages  caused  by  the  bite  of  a  dog,  it 
is  sufficient  to  prove  that  the  defendant  kept  the  dog,  p.  104. 

Cited  in  Baker  v.  Kinsey,  38  Cal.  634,  but  distinguished  from  the  lead- 
ing case  on  the  ground  of  a  difference  in  the  facts.  Affirmed  in  Robinson 
V.  Marino,  3  Wash.  439,  28  Am.  St.  Rep.  53. 

Instmctions  must  be  excepted  to,  in  order  that  appellant  may  taks 
advantage  of  errors,  p.  105. 

Cited,  Williams  v.  Southern  Pacific  R.  R.  Co.,  110  CaL  462,  where  court 
held  that  appellant  must  be  deemed  to  have  consented  to  instructions, 
unless  he  excepted  to  them.  Approved  in  Pielke  v.  Chicago  etc  R.  R.  Co.* 
6  Dak.  Ter.  448. 

Judgment  will  not  be  reversed  on  the  groimd  that  the  verdict  Is  con- 
trary to  the  evidence,  if  the  evidence  is  conflicting,  p.  105. 

Affirmed  in  Lehi  Irrigation  Co.  v.  Utah,  330;  and  is  Nelson  v.  Ba^ 
Transit  Co.,  10  Utah,  199. 

Continuance. — Good  cause  must  be  shown  before  the  oourt  will  gitst 
'  a  continuance  because  of  the  absence  of  a  party,  p.  103. 

Cited  in  74  Am.  Dec.  141,  149. 
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CTHBSBBB  t.  DITinT. 

sB-eisminttion,  tastimony  not  tending  to  rebut  an^ 
rect  examination  U  proper!}'  excluded,  p.  lOS. 
French,  1  Arit.  Ter.  130,  but  tbe  court  qualified  the 
t  an  "adverse  witneaa  may  be  fully  croH -examined 
rtinent  to  the  case  of  the  party  calling  him,  except 
icktey  T.  Buckley,  12  Nev.  441,  the  rule  of  the  lead- 
nited,  by   the  court's  declaring  "that  the  crasa-ex- 

be  allowed  a  free  range  within  the  subject  matter 
liief." 

unneceseary  in  a  tax  deed  to  state  in  what  manner 
ied  or  the  rate  of  taxation,  p.  107. 

Ducasse,  lia  Cal.  dS4,  where  the  court  held  it  un- 
Q  a  tax  deed  the  mode  of  offering  the  land  for  sale, 
I  prima  facie  evidence  that  the  property  was  sold  as 
f  the  provisions  of  the  Political  Code  of  California, 

and  37a0  be  complied  with.    Cited  also  in  4  Am. 

Ill  be  taken  by  the  court  as  to  who  fills  the  vari- 
nd  of  the  genuineness  of  their  signatures,  p.  lOB. 
v.  Brown,  1S4  Maos.  106,  where  the  court  held  that 
Id  be  taken  of  the   signature   of   a   notary   public; 
miiams,  e  Mont.   387,  389;    Winchell   v.   McKenzie, 

T.  Carson  Wood  Co.,  13  Nev.  67,  where. the  court 
B  of  one  state  will  not  take  judicial  notice  of  the 
era  of  another  state.  General  subject  discussed  in 
i,  note;  and  hi  extended  note,  S&  Am.  Dec.  683,  685, 

case  ia  dted. 

IXD  T.  CALDBBWOOD. 

Jniet  Title,  possession  in  plaintiS  is  necessary,  but 

it  was  acquired,  p.  110. 

v.  Leet,  19  Colo.  263,  and  in  Scorpion  S.  M.  Co.  v. 

8. 

ion  to  quiet  title,  a  judgment  for  plaintiff  is  a  bar 

.tion  on  the  same  subject  matter,  p.  111. 

etc.  R.  R.  Co.  T.  Allen,  113  Ind.  588;  Davis  r.  Len- 

lud  in  Burton  t.  Huma,  37  Fed.  Rep.  742. 

tion  in  an  action  to  quiet  title  doe«  not  precludA 

iling  himself  of  an  after-acquired  title,  p.  111. 

a  T.  Torinus,  28  Minn.  181,  where  the  court  pneral- 

asserting  that  a  former  adjudication  never  afFeetS 
i;  and  in  Whitney  v.  Nelson,  33  Wis.  385. 
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32  Cal.  111-131.    FOX  ▼.  MINOR.    S.  C.  91  Am.  Dee.  566. 

At  Common  Law,  King,  as  parens  patria,  was  considered  to  fat?e 
care  of  all  persons  who  were  unable  to  take  care  of  themselves,  p.  117. 

Approved  in  Richardson's  Guardianship,  39  Or.  249,  county  ooorta, 
while  exercising  probate  jurisdiction,  cannot  correct  settled  acooimta  of 
guardians. 

Judgment. — ^In  an  action  on  a  bond,  contajlning  a  promise  to  pay  in 
lawful  money  of  the  United  States,  judgment  must  be  rendered  in 
money  generally,  according  to  the  bond,  p.  120. 

Followed  in  Mendocino  Co.  v.  Morris,  32  CaL  149.  Cited  in  disaeDt- 
ing  opinion  in  same  case,  pp.  150,  161,  152,  and  153,  where  the  nile 
was  denied.    Authorities  on  this  point  collected,  note,  87  Am.  Dee.  128. 

Guardian. — ^A  guardian  cannot  sue  in  his  own  name,  but  the  sctkn 
must  be  brought  in  the  name  of  "the  infant  by  his  guardian,"  pi  118. 

Approved  in  Dennison  v.  Willcut,  3  Idaho,  798,  following  rule;  WD- 
eon  V.  Wilson,  36  Cal.  451,  96  Am.  Dec  195;  Karr  v.  Parks,  44  Od.  48; 
Emeric  v.  Alvarado,  64  CaL  593;  Justice  v.  Ott,  87  CaL  531,  where  tbe 
eourt  held  that  an  action  could  not  be  commenced  against  a  guardisn 
when  the  ward  was  the  real  party  in  interest;  CShea  v.  Wilkinaon, 
95  Cal.  457,  and  Dixon  v.  Cardoso,  106  Cal.  507,  508,  in  which  the  court 
refused  to  dismiss  an  action  where  it  was  brought  in  guardian's  name, 
saying  that  ''the  order  substituting  the  guardian  as  plaintiff  wis  er- 
roneous, but  was  not  intended  as  a  dismissal  of  the  action  as  to  the 
incompetent." 

Referred  to  in  Estate  of  Callaghan,  119  CaL  577.  Cited  in  Newtoa 
V.  Nutt,  58  N.  H.  601 ;  and  Q.  C.  &  S.  F.  Ry.  Co.  v.  Styron,  2  Posey,  278. 

Sureties. — ^Whatever  binds  the  guardian  binds  the  sureties,  p.  120. 

ated,  Brodrib  v.  Brodrib,  56  Cal.  565;  Moore  v.  Earl,  91  CaL  636; 
and  Trewe^  v.  Howard,  105  CaL  445,  holding  that  a  decree  of  distriim- 
tion  binds  both  the  executor  and  his  sureties.  Referred  to  in  85  Am. 
Dee.  131,  note. 

A  Guardian  cannot  question  the  validity  of  his  appointment  or  deny 
the  jurisdiction  of  the  probate  court  that  appointed  him,  p.  119. 

Cited,  Moore  v.  Earl,  91  CaL  636;  and  in  Coleman  ▼.  Farrar,  IIS  Mo- 
80. 
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32  CaL  131-139.    MUI.FORD  ▼.  ESTUDILLO.    8.  a  28  Cbl.  94. 

Pleadings. — Where  the  ultimate  fact  is  admitted,  probative  facts 
tending  to  establish,  modify,  or  overcome  it,  are  not  proper  sobjeets 
for  judicial  action,  p.  138. 

Cited,  Hall  v.  Polack,  42  Cal.  225,  to  the  point  that  aH  evidence  con- 
trary to  the  admissions  of  the  pleadings  should  be  disregarded;  LQ- 
lienthal  ▼.  Anderson,  1  Idaho,  678;  and  in  Wulf  ▼.  Manuel,  9  Moat 
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;ld  "defendant  could  not  stulify  his  own  pleadiogB 
suit,  wben  to  do  bo,  lie  would  be  obliged  to  declare 
n  pleadings. 
f  the  plaintiff  admitH  on  the  pleadings  facta  show- 

of  action,  the  court  maj  order  judgment  for  the 
ladings,  p.  136. 
Harria,  9  Colo,  App.  216,  holding  that  unless  there 

the  plaintiff  of  some  fact  that  renders  recovery 
lim  ifl  Buch  that  no  legal  recover;  could  be  had  if 

a  judgment  upon  the  pleadinga  ia  not  admissible. 
ue  is  the  same,  the  decision  of  the  court  becomes 
on  a  second  appeal,  p.  137. 

Dist.  V.  Goldman,  65  Cal.  636.  Stated  to  be  the 
on  V.  Sharon,  79  Cal.  853,  887,  but  the  court  did 

the  facta  on  the  second  appeal  differed  from  those 
led  in  Davenport  t.  Kleins  tun  idt,  8  Mont.  481, 
opinion  in  Wright  v.  Carson  Water  Co.,  23  Nev. 

supreme  court  afBnns  a  judgment  of  a  drtuit 
nt  rendered  hy  the  drouit  eourt  in  the  same  case 

Burke,  00  Cal.  4,  but  the  oourt  held  the  rule  inap- 
upreme  court  did  not  acquire  jurisdiction  on  the 
iperior  court;  Cbafoin  t.  Rich,  92  Cal.  473,  in  which 
t  rule  is  admitted.  Referred  to  in  State  v.  Super* 
!36,  the  court  holding  that  under  the  statutes  of 
tj  case  tried  de  novo  hj  the  supreme  court,  upon 
odi&ed  b;  a  superior  oourt. 
'den  iM  on  defendant  to  [H^iTe  new  matter  alleged 

Uifomia  C.  R,  R.  Co.,  94  Cal.  172. 

rying  of  an  execution,  founded  upon  a  void  judg- 

ly  a  valid  judgment  rendered  in  the  saaae  action, 

dley  T.  Kellef,  42  lad.  310,  where  the  court  held 
se  between  the  eflect  of  a  levy  upon  personal  prop- 
Wood  T.  Conrad,  2  S.  Dak.  409,  where  a  distinction 
raonal  property  was  recognized;   and  68  Am.  Dec. 

ision  of  court  is  binding  on  second   appeal  as   to 

Frederickaon,  69  Neb.  149,  holding  rule  applicable 
jnted  by  the  record  and  necessarily  involved. 
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32  Gal.  140-144.    PEOPLE  ▼.  McGXJIRE. 

New  County. — The  creation  of  a  new  county  is  not  accomplished 
until  its  boundaries  have  been  defined  and  a  local  government  providei 
p.  143. 

Cited  in  State  ▼.  Sutton,  3  Mo.  App.  403;  and  in  Priest  ▼.  Lawrenee, 
16  Mo.  App.  412;  State  y.  Mayhew,  21  Mont.  97,  defining  creation  of 
county  under  local  statutes. 

Jurisdiction. — Courts  of  old  county  have  jurisdiction  to  find  indict- 
ments before  the  actual  organization  of  new  county,  p.  144. 

Cited  in  extended  note,  86  Am.  Dec.  101,  and  20  Am.  St.  Rep.  680. 

32  Cal.  145-158.    MENDOCINO  ▼.  MORRIS. 

Pleadings. — ^If  the  allegations  of  a  complaint  are  inconsistent  with 
an  exhibit  annexed,  the  complaint  is  good  unless  specially  demurred 
to,  p.  148. 

Cited  in  Blasingame  v.  Home  Ins.  Co.,  75  Cal.  637;  and  in  Penroee 
y.  Pacific  Mut.  Life  Ins.  Co.,  66  Fed.  Rep.  254,  to  the  point,  that  under 
the  circumstances  specified  in  the  above  rule,  a  general  demurrer  would 
not  be  sustained.    Referred  to  in  Palmer  y.  Layigne,  104  Cal.  33. 

Parties. — ^An  action  on  an  official  bond,  where  the  money  embezzled 
belonged  to  the  county,  is  properly  brought  in  the  name  of  the  eounty, 
p.  148. 

Cited  in  People  y.  Haggin,  57  Cal.  587,  where  it  was  said  that  the 
real  party  in  interest  should  bring  the  action;  and  In  Com.  y.  Linbei]ger, 
3  Mont.  239. 

Official  Bond  of  county  officer  is  not  inyalidated  because  approved  bj 
the  county  judge  instead  of  by  the  supervisors,  p.  148. 

Followed  in  People  v.  Huson,  78  Cal.  157,  where  the  general  doctrine 
was  laid  down,  that  the  failure  of  the  proper  officers  to  approve  an 
official  bond  will  not  invalidate  it;  Holt  Co.  v.  Scott,  53  Neb.  194,  noted 
under  People  v.  Edwards,  9  Cal.  286;  Eldridge  y.  Knight,  11  N.  Dtk. 
556,  on  appeal  from  justice's  court,  undertaking  on  appeal  need  not  be 
approved  and  filed  by  district  court  clerk  before  it  is  served  on  appellee; 
Howard  v.  Bums,  14  S.  Dak.  391,  holding  county  commissioners  eannoi 
declare  vacant  office  of  state's  attorney  because  incumbent's  bend  not 
approved  by  county  commissioners  where  attorney  had  been  duly  elect- 
ed and  performed  duties  for  fifteen  months  without  objection,  and 
bond  had  been  approved  by  county  auditor;  15  Am.  Dec.  171,  note; 
and  82  Am.  Dec  762. 

Appeal. — ^A  copy  of  the  minutes  of  the  court,  kept  by  the  derk, 
should  not  be  inserted  in  a  transcript  on  appeal,  p.  149. 

Cited,  Spence  v.  Scott,  97  CaL  182. 
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L  eoutainB  no  promise  to  pft;  in  coin,  judgment 
I  monej  generally,  p.  149. 
671,  note. 

LLA  T.  RELYEA. 

ir  taking  an   appeal  commenceB  to  run   on  the 

red,  and  not   from  the  date  of  entry   in  judg- 

e  T.  Donn,  36  Cal.  262.  Cited  in  Bell  t.  Staacke, 
sr  Gray  v.  Palmer,  28  Cat.  417;  Mentier  v.  Davis, 
I  appeal  not  premature  under  local  statutes; 
!^al.  410,  as  defining  "duly  rendered,"  to  mean 
dered  to  be  entered.  In  Trenouth  v.  Farrington, 
,d  that  the  time  for  appeal  begins   to  run  with 

and  not  upon  its  renditioo.  The  court  distin- 
le  on  a  ground  of  a  dlfFerence  in  the  statute  of 
to  each.  Keferred  to  in  Sharon  v.  Sharon,  68 
I  rule  affirmed  in  In  re  Cook,  77  Cal.  225,  228,  11 

Cited  in  In  re  Rose,  80  Cal.  1B9;  Cram  v.  Keaa- 
.  St.  Rep.  497,  where  the  court  limit  the  doctrine 

the  Code  of  Civil  Procedure  there  can  be  no 

when  findings  of  fact  are  required,  until  they 
;h  the  clerk;  Anderson  v-  Mitchell,  58  Ind.  596; 
18   Ind.  632;   Harmon  t.  Comstovk  Co.,  9  Mont. 

a  judgment  is  duly  rendered  when  it  is  duly 
d  to  be  entered;  Horn  t.  Miller,  20  Neb.  102, 
le  rule  is  founded  upon  reason  but  waa  unneces- 
'  the  leading  case;  and  King  v.  Higgina,  3  Oreg. 

entry  of  judgment  in  the  judgment -book,  ia  a 

on  Older,  striking  out  statement  on  motion  for 

nbert,  32  Cal.  305;  Qark  r.  Gunn,  2  Mont.  539, 
rt  refused  to  foUow  the  principal  rule,  relying 
eyser,  42  Cal.  110,  where  the  leading  case  was 


?LE  T.  SCHWABTZ. 

.  party  is  proceeded  against  as  an  a^yjessory.  It 
as  such,  than  aa  principal,  p.  164. 
in  People  v.  Valencia,  43  Cal.  565,  where  it  waa 
ould  be  charged  as  such  and  not  as  principal," 
'eras,  48  Cal.  25,  the  court  refused  to  follow  the 
1  that  an  accessory  must  be  tried  and  punished 
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as  principal.    The  rule  was  also  denied  in  State  ▼.  Giapman,  6  Ner. 
331. 

Same. — Where  one  is  indicted  as  an  accessory,  the  acts  of  the  de- 
fendant should  be  as  fully  stated  as  in  the  statute,  p.  164. 

Approved  in  People  v.  Campbell,  40  CaL  142;  and  People  y.  Rozelle, 
78  Cal.  87,  88. 

An  Indictment  for  burning  an  insured  building,  with  an  intent  to 
defraud  an  insurance  company,  should  aver  that  the  company  ia  a 
corporation,  if  such  is  the  fact,  p.  165. 

Cited  in  Emmonds  v.  State,  87  Ala.  14;  McCowan  v.  State,  58  Axk. 
18;  People  v.  Bogart,  36  Cal.  248;  People  v.  Henry,  77  Cal.  447,  where 
the  court  refiised  to  apply  the  rule  in  a  case  of  burglary,  holding  it 
sufficient  to  allege  that  the  building  entered  was  owned  by  a  particular 
''company,"  without  showing  the  company  to  be  a  corporation,  or  a 
partnership;  and  People  v.  Goggins,  80  Cal.  231,  where  the  court  refused 
to  follow  the  principal  rule;  People  v.  Leonard,  106  Cal.  310,  to  the 
point  that  ''if  the  indictment  avers  that  the  company  is  a  oorporatioa, 
proof  of  the  existence  of  the  corporation  de  facto  will  support  the  aver- 
ment"; State  V.  Suppe,  60  Kan.  569,  applying  rule  to  information  for 
receiving  stolen  goods;  State  v.  Savage,  36  Or.  212,  on  point  that  only 
de  facto  existence  of  such  corporation  need  be  proved.  Referred  to  ii 
Burke  v.  State,  34  Ohio  St.  81 ;  and  in  White  v.  State,  24  Texaa  Apfk 
233,  5  Am.  St.  Rep.  880,  where  the  rule  of  the  leading  ease  was  adoptei 
Cited  in  State  ▼.  Grant,  104  N.  C.  909,  to  the  point  that  proof  that  a 
corporation  was  acting  as  such  is  suffidemt. 

Intent. — ^In  an  indictment  for  setting  fire  to  an  insured  baildiBg,  it 
is  necessary  to  allege  the  guilty  intent,  p.  164. 

Cited,  81  Am.  Dec  70,  74. 

32  Cal.  166.    HILL  ▼.  SMITH. 

Riparian  Rights. — ^Where  several  persons  deteriorate  water,  injiiBe* 
tion  is  obtainable  against  any  one  or  more,  p.  167. 

ated  in  Strobel  v.  Kerr  etc.  Co.,  164  N.  T.  322,  79  Am.  St.  Bep.  €53, 
granting  injunction  against  pollution  of  stream  under  facts  stated. 
284. 
32  Cal.  168-170.    MAHLER  v.  NEWBAUR.    91  Am.  Dec  571. 

Mortgage. — ^When  a  stranger  makes  a  tender  of  the  amount  due  on 
a  mortgage  debt,  the  creditor  must  be  informed  on  whose  behalf  it 
is  made,  or  the  tender  is  invalid,  p.  170. 

Incorrectly  cited  in  Ketchum  v.  Crippen,  37  Cal.  226,  to  the  point 
that  a  "tender  made  after  law  day  has  the  same  effect  as  if  made  on 
law  day";  cited  in  Woodward  v.  Brown,  119  Cal.  303,  63  Am.  St.  Rep. 
123,  construing  Code  of  Civil  Procedure,  section  1487,  and  effect  of 
mortgagee's  agreement  on  his  assignee;  77  Am.  Dec  478,  note. 
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art^r  must  file  his  statement  within  five  da7S  after 
«h  intention,  or  the  right  to  move  for  k  new  trial 

V.  Jouee,  41  Cal.  518;  Bomheimer  v.  Baldwin,  42 
principal  ease  was  distinguished  on  the  ground  of  a 
a  failure  to  perfect  an  appeal  and  a  failure  to  file 
1  statutory  time;  and  Cooney  v.  Furlong,  66  Oat. 
tiat  a  party  could  not  file  a  second  notice  of  an  in- 


BADIB  T.  CARRILLO. 

*  to  the  amendment  of  section  203  of  the  Practice 
the  oomplaint  was  filed,  and  the  judgment-roll  did 
JOD  of  the  court,  the  presumption  ia  that  the  court 
74. 

y  T.  Tate,  39  Cal.  588;  Guthrie  v.  Phelan,  2  Idaho, 
rbridge,  20  Nev.  11B;  and  Evan  v.  Jones,  10  Utah, 

-It  ia  well  settled  that  the  common  counts  may  be 
».  175. 

ton  Co.,  31  Ark.  38fi;  Pavisicb  t.  Bean,  48  Cal.  365; 
Cal.  145;  De  L«i  Guerra  v.  Newhall,  65  Cal.  23,  the  ' 
the  promise  to  pay,  alleged  in  the  common  counts 
a  conclusion  of  law,  need  not  be  alleged  under  the 
dridge,  123  CaL  190,  holding  complaint  good  in  ab- 
Quimby  v.  Lyon,  63  Cal.  395;  Pleasant  v,  Samuels, 
tade  y.  Sisson  M.  &  L.  Co.,  116  Cal.  36S,  where  the 
the  prinripal  case  is  doubted,  the  court  suggesting 
t  be  aaoertained  from  a  complaint  whether  plaintiff 
Be  contract  or  upon  an  implied  contract,  a  special 
bainty  would  be  upheld.  Cited  in  Solomon  v.  Vin- 
u  being  a  well-established  rule  in  code  states;  and 
Hager,  57  Minn.  77,  47  Am.  St.  Rep.  ST6,  where  it 
ommon  count  must  be  at  least  suff  cient  a 
I  note  to  67  Am.  Dec  545,  646,  649;  and  83 


UISHALL  T.  SHAFTEK. 

;tment,  a  defendant  may,  under  the  general  denial, 
le  in  himself,  and  such  allegation  does  not  oonsti' 
IT  present  a  new  issue,  p.  190. 

French,  I  Ariz.  Ter.  140,  the  court  holding  that  as 
not  new  matter,  it  is  admissible  in  ejectment  to 
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cross-examine  an  adverse  witness  to  show  the  defendant's  title,  em 
though,  on  direct  examination,  the  question  of  title  was  not  raised; 
Bruck  y.  Tucker,  42  Cal.  349,  in  which  the  court  held  that  if  in  eject- 
ment the  defendants  pleaded  the  general  issue,  a  second  defense  setting 
up  title  in  themselves,  amounted  to  nothing;  Sparrow  v.  Rhoades,  76 
Cal.  211,  9  Am.  St.  Rep.  199,  where  the  court  held  it  was  admissible, 
under  the  general  issue,  for  defendant  to  prove  title  in  himself;  Wixon 
V.  Devine,  91  Cal.  481,  the  court  holding,  that  where  a  defendant  set 
up  a  prior  appropriation  of  water  hj  himself,  in  1877,  he  would  not  be 
allowed  to  introduce  evidence  showing  a  prior  appropriation  bj  his 
grantor  in  1865;  Phillips  v.  Haggart,  113  Cal.  554,  54  Am.  St.  Rep.  370, 
holding  that  an  allegation  of  title  in  himself,  in  an  action  of  ejectment, 
is  but  a  general  denial,  in  an  argumentative  form,  and  is  not  to  be 
construed  as  a  cross-complaint;  Elizabeth  Port  Cord  Co.  v.  Whitloek, 
37  Fla.  221,  where  a  plea  of  not  guilty  was  declared  to  have  the  effect 
of  putting  in  issue  title  to  the  land;  Stanbach  v.  Rexford,  2  Mont.  566, 
where,  in  an  action  for  conversion  of  hay,  it  was  held  that  the  defendant 
could,  under  the  general  denial,  give  evidence  of  title  in  himself;  Hey- 
endorf  v.  Frohner,  3  Mont.  323,  324,  holding  that  an  allegation  by  de- 
fendant of  title  is  only  surplusage,  and  is  not  admitted  by  demurrer; 
Mauldin  v.  Ball,  6  Mont.  100;  Laggat  v.  Stewart,  6  Mont.  108,  in  which 
the  rule  was  applied  in  an  action  to  quiet  title;  and  Tarpey  v.  Salt 
Co.,  5  Utah,  215,  where  a  plaintiff  who  had  alleged  a  fee,  was  allowed 
•  to  introduce  a  lease  in  evidence,  to  show  the  right  of  entry  and  pos- 
session. Followed  in  Northern  Pac  R.  Co.  v.  McCormack,  55  Fed.  Rep. 
602;  and  Henderson  v.  Wanamaker,  79  Fed.  Rep.  738. 

Estoppel. — ^A  judgment  in  ejectment  binds  the  parties,  and  estops 
the  defendant  from  denying  plaintiff's  title,  unless  under  a  title  sub- 
sequently obtained,  p.  198. 

Cited  in  Breon  v.  Robrecht,  118  Cal.  474,  62  Am.  St.  Rep.  249,  holdittg 
judgment  conclusive  as  to  any  asserted  right  based  merely  on  pos- 
session; Satterlee  v.  Bliss,  36  Cal.  514,  the  oourt  holding  that  privies 
as  well  as  principals  were  bound;  Thompson  v.  McKay,  41  Cal.  227, 
where  it  was  ruled,  that  if  ejectment  is  brought  to  recover  two  parcels 
of  realty,  and  on  trial  plaintiff  recovers  but  one,  he  is  estopped  by  the 
judgment  from  again  litigating  the  title  to  the  oth^;  Hodgdon  v.  S.  P. 
R.  R.  Co.,  75  Oal.  648,  holding  that  a  judgment  regular  on  its  face  can- 
not be  collaterally  attacked,  on  the  ground  of  fraud  or  collusion;  River- 
side etc.  Co.  V.  Jensen,  108  Cal.  147,  in  which  the  rule  was  applied  in  an 
action  to  quiet  title;  Elizabeth  Port  Cord  Co.  v.  Whitloek,  37  Fla. 
221 ;  Hawley  v.  Simons,  102  111.  120,  where  it  was  held  that  a  judgment 
was  no  bar  to  a  second  suit  brought  upon  an  after-acquired  title;  Doyle 
V.  Hallam,  21  Minn.  516,  holding  that  as  the  common-law  fictions  of 
ejectment  had  no  existence  in  our  practice,  the  inconclusiveness  for- 
merly  attaching  to  judgments   in   ejectment,  is   no   longer  admitted; 
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tea  on  CklifoniU  Beporta.  32  CaL  202-208 

[inn.  GO,  where  the  aourt  held  that  the  judg- 
usive  whether  the  defendant  did  or  did  not 
lence  their  claim  under  the  deed;  Barrell  v. 
Oreg.  84,  holding  that  the  estoppel  does  not 
ment  of  the  action  but  from  the  rendition  of 
Stanley,  8  S&wjr.  219,  13  Fed.  Rep.  221,  offiim- 
Referred  to  in  4  Am.  Dec.  543,  note;   and  65 

all  the  rights  which  a  penon  has  in  land,  p. 

snkjr  T.  Hotaling,  41  Cal.  29. 
ia  prima  facie  evidence  of  title,  p.  164. 
It  Co.,  5  Utah,  214,  and   Meckey  y.  Stratton, 
Id  that  prior  possession  is  sufficient  to  main- 
mere  trespasser. 

of  wrongful  withholding  of  the  possession  oF 
igation  of  an  ouster,  p.  194. 
ikon,  41  Cal.  SIO,  holding  it  to  be  sufficient 
ifendant  is  holding  for  himself  and  is  in  th.< 
nson  v.  Vance,  86  Cal.  131,  where  it  was  hei.i 
d  "wrongful"  was  unnecessary,  either  in  the 
s;  and  County  of  San  Joaquin  r.  Budd,  60 
g  rule  is  followed. 

r.  mCEHAH.    8.  C.  29  Cal.  460. 
ent   which   recites   that  the   patentee  Ii   tie 
led  claimant  of  the  land,  vests  the  legal  title 

isber,  68  Cal.  251,  holding  that  if  the  legal 
icutor,  it  is  immaterial  whether  he  describes 
ie  property,  as  executor  or  conveyed  in  bis 
-man  v.  McCarthy,  GT  Cal.  512,  affirming  the 
Thomidcins,  77  Cal.  262,  in  which  it  was  held 
tie  is  held  in  trust  for  others  is  not  a  proper 
action  of   ejectment;   and  S3   Am.   Dec  46S, 


V.  BOBIHSOH. 

ms  oattle  of  another  out  of  an  inclosure  on 
lot  liable  for  the  starvation  of  the  cattle  U 
Uce  care  of  them,  p.  207. 
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32  OaL  208-210  Notes  on  Oalifomia  Beporta. 

32  (M.  208-213.    BROOKS  y.  DOUGLASS.    S.  C.  38  CaL  671. 

Surprise. — To  sustain  a  motion  for  new  trial  on  ground  of  sor- 
prise,  the  moTing  party  must  not  only  show  surprise,  but  injury  by 
it,  p.  212. 

Cited  in  Overton  v.  State,  67  Ark.  64,  it  being  held  that  a  new  trial 
would  not  be  granted  on  the  ground  of  surprise  if  appellant  made  no 
application  for  a  postponment  of  the  trial  in  order  to  repair  the  dam- 
age occasioned  by  the  unexpected  testimony;  Hoskins  y.  Eight,  95 
Ala.  286,  where  the  court  asserted  that  there  are  certain  requiremenu 
that  must  be  fulfilled  as  conditions  precedent — ^it  must  be  shown  ''thst 
the  surprise  or  mistake  occurred  in  reference  to  some  material  matter, 
that  injury  resulted,  and  that  the  party  asking  for  a  new  trial  has  sot 
been  guilty  of  negligence'';  McGuire  ▼.  Drew,  83  Cal.  230,  holding  that 
a  motion  for  new  trial  on  ground  of  surprise  will  not  be  granted,  if 
no  injury  is  shown;  State  v.  Gardner,  33  Or.  153,  noted  under  Rogen 
V.  Huie,  1  Oal.  429;  Stewart  Min.  Co.  y.  Coulter,  3  Utah,  181,  holdiog 
that  if  the  neglect  was  the  cause  of  the  injury,  new  trial  would  not  be 
granted. 

Appeal — ^If  judgment  on  issues  of  fact  is  rendered  on  a  trial  ia 
which  there  were  both  issues  of  law  and  of  fact,  it  will  be  preanmed 
on  appeal  that  the  issues  of  law  were  previously  disposed  of  or  tbat 
the  demurrer  had  been  waived  or  withdrawn,  p.  212. 

Referred  to  in  McCarthy  v.  Yale,  39  OaL  686.  Cited  Sikox  v.  Ung, 
78  Cal.  126,  where  it  was  held  that  if  it  is  not  shown  that  plaintiff 
called  for  a  ruling  on  a  demurrer  to  the  answer,  he  must  be  deemed  to 
have  waived  it;  Guthrie  v.  Phelan,  2  Idaho,  91,  following  the  leading 
case;  and  Evans  v.  Jones,  10  Utah,  183,  where  the  court  held  that  if 
a  defendant  allowed  judgment  to  be  entered  without  demanding  a 
ruling  on  his  demurrer  to  the  complaint,  it  will  be  presumed  that  he 
waived  the  demurrer. 
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32  Cal.  213-216.    PEOPLE  y.  DICK.    S.  C.  34  OaL  666,  37  GaL  277. 

Appeal. — ^If  the  action  of  the  court  below  in  giving  or  refusing  in- 
structions is  erroneous  under  every  conceivable  state  of  facts,  the 
court  will  review  it,  notwithstanding  the  evidence  is  not  in  the  record, 
p.  215. 

ated  in  S.  C.  34  Cal.  666;  People  v.  Smith,  67  Cal.  131,  where  the 
court  refused  to  review  an  instruction  given  by  the  judge  below,  be- 
cause there  was  no  testimony  relating  to  it  in  the  transcript,  and  as 
far  as  disclosed  by  the  record  was  not  erroneous;  Territory  v.  Eran^ 
2  Idaho,  306,  the  court  holding  that  "instructions  should  be  based  upan 
the  evidence,  and  the  presumption  is  in  favor  of  the  ruling  of  the 
court";  76  Am.  Dec.  607,  note;  and  87  Am.  Dec.  102,  note. 

Circumstantial  Evidence. — To  convict  a  defendant  upon  eircamstan- 


Notes  on  CaUfomia  Reports.  32  Cal.  220-230 

he  circuiDst«aee8  must  all  concur  to  ahow  he  com- 
nd  must  be  inconsietent  with  an;  other  rational 
t  exclude  to  a  moral  certainty  every  other  hy- 
;1e  one  of  guilt,  pp.  21G,  216. 

Murray,  41  Cal.  67,  to  the  point  that  it  li  not 
acts  "absolutely  incompatible"  with  the  innocence 
[>le  V.  Ramirez,  56  Cal.  538,  affirming  the  leading 
et,  93  Cal.  644,  holding  it  to  be  error  to  instruct 

not  required,  ttiat  the  inculpatory  facta  shall  be 
e  innocence  of  the  accused";  Nevada  v.  Rover,  13 
oourt  upheld  the  ruling  of  the  lower  tribunal  in 
the  jury,  that  "the  existence  of  the  inculpatory 
utely'  incompatible  with  the  innocence  of  the  ao- 
Dee.  182,  note, 
e  province  of  Uw  jury,  to  say  whether  »  faet  is 

Buster,  63  Cal.  613,  to  tb«  point  that  it  was  error 
court,  to  assume  in  its  inetrucUons,  the  truth  of 
re  the  jury;  State  t.  Hackey,  12  Oreg.  160,  where 
eld  erroneous,  charging  the  jury,  "that  the  state 
the  fact  of  the  kilUng"  ete.;  and  People  v.  Dur- 
uding  that  it  is  the  province  of  the  jury  to  doter- 
redibility  to  be  accorded  the  testimony  of  a  wit- 


LTT  T.  WOODWAKD.    91  Am.  Dec  573. 
nndary  Line  is  described  as  running  from  a  monu- 
'eek  parallel  with  southerly  line  of  another  tnxit, 

meanders,  boundary  line  described   in   deed  run* 

its  ineanderings,  p.  228. 

Co.  V.  Benaon,  40  Or.  £19,  constrnlng  Iawi  of 
ing  part  of  <Mia  county  to  another  and  describing 
Ked  portion. 

easterly,"  when  wed  alone,  will  be  oonatnied  to 
if  qualifying  words  are  used,  it  means  predaely 
words  make  it  mean,  p.  228. 

Nelson,  96  Cal.  608,  31  Am.  St  Bep.  241,  as  an 
of  the  ruling  that  the  use  of  the  word  "north" 
"due  north";  26  Am.  St.  Rep.  S64;  and 


rm  "parallel  lines"  used  in  describing  boundaries 
I  represent  lines   which  ore  not  straight  but  a^e 
ch  other,"  p.  230. 
.  125,  note. 
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32  Cal.  231-241.    TOMPKINS  y.  MAHONET. 


Jury. — ^A  new  trial  will  not  be  granted  on  the  account  of  instnie- 
tionfl  given  to  the  jury  that  could  not  have  injured  the  oomplaming 
party,  p.  236. 

Cited  in  Watson  v.  Damon,  54  Cal.  279,  holding  that  where  there 
was  no  conflict  regarding  the  cost  of  certain  buildings,  it  was  not  error 
for  the  court  to  instruct  the  jury  as  to  the  amount  still  due,  as  appel- 
lant was  not  injured  by  such  instruction;  and  Adams  v.  Smith,  19 
Nev.  271. 

Bill  of  Particulars. — ^If  a  complaint  in  an  action  on  account  is  gm- 
eral,  the  defendant  is  entitled  to  demand  and  receive  a  bill  of  partica- 
lars,  p.  235. 

Cited  in  Wise  v..  Hogan,  77  Cal.  186,  to  the  point  ''that  a  party  sung 
upon  an  account  need  not  specifically  set  forth  the  items  of  the  indebt- 
edness''; referring,  also,  to  the  Code  of  Civil  Procedure,  section  454; 
and  Bums  v.  Cushing,  96  Cal.  671,  holding  that  a  demurrer  to  a  oom- 
plaint  in  an  action  on  account,  will  not  be  sustained  on  the  ground  of 
ambiguity  or  uncertainty  because  the  items  are  not  set  forth,  p.  235. 

32  Cal.  241-256.    SHERMAN  y.  BXnCK.    91  Am.  Dec.  577. 

Constitutional  Law. — ^An  act  of  the  legislature,  providing  for  the 
opening  of  "private  roads,"  from  the  main  roads  to  the  farmi  and 
homes  of  individuals,  is  constitutional.  Such  roads  are  in  reality  pab- 
lic  roads,  and  private  property  may  be  taken  for  such  a  use,  upon  just 
compensation,  pp.  253,  255. 

Cited  in  Butte  County  v.  Boydston,  64  Cal.  Ill;  Kipp  v.  Curtis,  71 
Cal.  64,  the  court  asserting  that  "private  ways"  are  sometimes  termed 
"public  roads";  Cited  and  approved  in  County  of  Madera  v.  Raymond 
etc.  Co.,  139  Cal.  134,  135,  holding  section  2692,  Political  Code,  constitu- 
tional;  Hartley  v.  Vermillion,   141  Cal.  347,  defining  and  dlsUngnish- 
ing  "public"  and  "private"  highways;  Latah  Co.  v.  Peterson,  3  Idaho, 
402,  upholding  Revised  Laws,  section  933,  providing  for  laying  out  of 
private  roads;  Monterey  Co.  v.  Cushing,  83  Cal.  511,  where  it  was  held 
that  as  the  rule  of  the  leading  case  had  stood  twenty  years,  it  would 
not  now  be  disturbed;  Smith  v.  Worn,  93  Cal.  214,  to  the  point  that 
the  term  "private  road"  is  of  greater  significance  than  "way";  Latah 
County  V.  Peterson,  2  Idaho,  1121,  holding  that  where  the  road  is  for 
the  use  of  all  who  may  desire  to  use  it,  then  it  is  "regarded  as  accom- 
plishing a  public  purpose  for  which  land  may  be  condemned";  Masters 
V.  McHolland,  12  Kan.  27,  where  a  similar  rule  is  adopted;  and  applied 
to  a  road  leading  to  a  single  farmhouse;  and  Cemetery  Assn.  v.  Men-, 
inger,  14  Elan.  315,  applying  rule  to  a  road  leading  to  a  cemetery  and 
a  single  farm.     In  Welton  v.  Dickson,  38  Keb.  780,  41  Am.  St  Rep. 
779,  the  court  declared  a  statute,  similar  to  the  one  in-  question  in  the 


• 


NoUa  on  CKlifomia  Reparts.  32  Cftl.  200-BG& 

titutional,  as  «  taking  of  private  property  for  pri- 
cipal  rule  wss  denied  in  Witham  v.  Osbum,  i  Oreg. 
S,  under  a  similar  statute,  the  court  holding  tliat 
■  for  private  uses  and  not  for  the  public  generally. 
pproved  in  Barre  R.  R.  Co.  v.  Railroad  Companies, 
>t.  Rep.  8S4.  In  Vamer  v.  Martin,  21  W.  Va.  564, 
wu  maintained.  Cited  in  22  Am.  Dec.  694,  note; 
«;  95  Am.  Dec.  161,  note;  and  ST  Am.  St.  Rep.  745, 

ifendant  juBti&eB  a  trespaM  under  the  act  in  rela- 
"priva.te  roada,"  he  must  in  his  answer  show  a 
tb  the  provisions  of  the  statute,  p.  266. 
nnty  v.  Boydston,  B4  Cal.  Ill,  where  it  waa  held 
was  to  be  opened,  the  power  must  be  exercised  ac- 
tions of  the  Code  of  Civil  Procedure;  St.  Paul  etc. 
!  Dak.  Ter.  521;  And  Smithers  v.  Fitch,  82  Cal.  156, 
al  ease. 

I. — Whether  a  given  road  will  subserve  public  pur- 
for  the  legialature,  not  the  eourts,  to  determine, 

.  Harion  Connty,  28  Oreg.  94,  when  it  was  held 
liure  delegatea  to  a  county  court  the  authority  to 
vacate  county  roada,"  the  power  delegated  is  leg- 
subject  to  review  by  the  appellate  courts;  and  ex- 
St.  Rep.  407,  where  the  rule  U  doubted. 
-Private  property  c»nnot  be  taken  for  other  than 
49. 

T.  Story,  39  Cftl.  189. 
isors. — Board  of  superviiors  has  jurisdiction  over 

r.  Alameda  Co.,  46  Cal.  24,  where  the  rule  was  af- 


EWAXT  T.  THOHPSON. 

ons. — In  an  action  to  cancel  certain  fraudulent  con- 
ound  that  they  were  clouds  upon  plaintiff's  title, 
commenced  within  Ave  years  from  the  time  it  ac- 
ion  of  the  statute  of  limitations  limiting  the  right 
ara  after  the  discovery  of  the  fraud,  is  inapplicable, 

T.  Sbeehy,  132  Cal.  462,  84  Am.  St.  Rep.  64,  noted 
,dler,  29  Cal.  47;  Murphy  v.  Crowley.  140  Cal.  140, 
a  Oakland  v.  GarpenUer,  13  CaL  643;  Goodnow  v. 
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Parker,  112  Oal.  445,  where  practically  tlie  same  rule  was  applied  in 
the  case  of  a  "mistake"  in  a  partition  deed.  Approved  in  Wagner  t. 
Law,  3  Wash.  618;  28  Am.  St.  Rep.  70.  In  Morgan  v.  Morgan,  10  Wtsk. 
107,  the  court  limited  the  doctrine  of  the  leading  case,  holding  that 
"an  action  by  a  divorced  wife  against  her  former  husband  to  set  aside 
a  deed  of  community  land  to  the  husband,  on  the  ground  of  fraud,  is 
not  an  action  for  the  recovery  of  real  property,  but  is  one  for  relief 
on  the  ground  of  fraud  and  must  be  brought  within  three  yean  after 
the  discovery  of  the  fraud.'' 

Same. — ^A  right  of  action  to  remore  doud  from  plaintiff's  title  doea 
not  accrue  to  a  purchaser  under  an  execution  sale  until  the  eaecatioB 
of  the  sheriff's  deed,  p.  265. 

Cited  in  Jackson  v.  Holbrook,  36  Mmn.  504,  1  Am.  St.  Rep.  001 

Fraudulent  Conveyance. — ^A  conveyance  by  a  debtor  f<^  the  purpose 
of  defrauding  his  judgment  creditors  is  an  absolute  nullity  as  to  tk 
creditors,  and  the  land  is  subject  to  sale  upon  execution  as  though  no 
transfer  had  been  made,  p.  264. 

Cited  in  In  re  Estee,  3  Fed.  Rep.  139,  8.  C.  6  Sawy.  464,  where  the 
court  distinguished  the  leading  case  on  the  ground  that  it  inv<rfTed  no 
question  concerning  the  effect  of  a  judgment  lien,  and  held  that  under 
an  Oregon  statute,  limiting  the  operation  of  the  judgment  lien  to  tH 
the  real  property  owned  by  the  defendant  at  time  of  the  docketing  of 
the  judgment,  the  judgment  is  not  a  Hen  upon  the  land  previously  eon- 
veyed  in  fraud  of  creditors;  such  a  conveyance  is  not  utterly  void  bat 
is  only  voidable.  But  in  In  re  Beadle,  5  Sawy.  353,  the  court  upheld 
the  principal  case  and  declared  it  the  settled  law  of  California. 
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32  CaL  265-269.    AlfDBRSON  y.  PBNNIS. 

Mandamus. — ^A  writ  of  mandate  will  issue  to  compel  a  juatioe  of  the 
peace  to  enter  a  judgment  of  discontinuance,  p.  269. 

CSted  in  Tilden  v.  Sacramento  County,  41  CaL  77,  in  dissenting  opin- 
ion; and  in  State  v.  Engle,  127  Ind.  459,  22  Am.  St.  Rep.  656,  holdmg 
that  where  a  civil  suit  is  dismissed  for  want  of  prosecution,  a  justiee 
of  the  peace  may  be  compelled  by  mandamus  to  enter  judgment  for 
the  defendant. 

Trial. — ^A  trial  is  the  examination  before  a  competent  tribunal,  se- 
cording  to  the  law  of  the  land  of  the  facte  or  a  question  of  law,  pot 
in  issue  in  a  cause,  for  the  purpose  of  determining  such  issue,  pp,  207, 
268. 

Cited  in  Van  Meter  v.  Bamett,  119  Ind.  38,  as  defining  trial;  Seooad 
Nat.  Bank  v.  First  Nat.  Bank,  8  K.  Dak.  65,  holdiiig  oue  not  ^ried,' 
under  local  statutes. 
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OB  Califoniift  Aeporto.  3S!  CaJ.  269-289 

'  V.  TALDEZ. 

izing  the  BtreeU  and  curbing  the  sidewalka 
!t  improTemeDts  in  Oaklftod,  p.  276. 
'a;br,  133  Cal.  360,  but  holding  gutterway a 
uving  a  street.  Himmelmann  v.  Satterlee, 
Dg  thftt  macadnmizing  a.  street  would  not 
a  sidewalk;  and  in  Psirtridge  v.  Lucas,  99 
that  a  reaolution  to  macadamize  a  street 

improve  a  street  includes  work  not  named 
in,  the  contractor  can  recover  for  the  work 
it  oan  be  separated,  p.  276. 
lini,  69  Cal.  641,  to  the  same  point;  Nicol- 
5  Cal.  696,  where  the  court  refused  to  aep- 
<rk,  holding  that  where  the  exclusive  right 
'as  vested  in  one  person,  a  ooutrHct  to  oon- 
lo  other  work  wae  void  in  toto,  as  is  [»«■ 

regularity  in  the  demand  for  an  assessment 
n  appeal  should  b«  made  to  the  commoii 
deemed  waived,  p.  276. 

:il,  33  Cal.  75,  where  it  was  held  that  when 
>y  the  superintendent,  if  the  parties  were 
,  they  should  have  appealed  to  the  auper- 


r.  WILLIAMS. 

lal  caae,  it  is  not  error  for  the  oonit  to 
is  not  pertinent  to  the  facts,  p.  234. 

:Bt,   39  Cal.   691.     (Med  in  New   Mesioo  v. 

>lding  "that  the  court  is  only  required"  in 

irge  such  degrees  of  the  crime  as  there  ia 

;  to  Bustain." 

has  been  given,  it  is  not  error  for  the  court 

nstruction  on  the  same  point,  p.  ESS. 

lais,  32  Cal.  436,  where  the  court  reluctantly 

nd  aaaert  it  to  be  safer  to  give  the  second 

eople  V.  Ramires,  66  Cal.  638. 

Miurt  should  not  instruct  the  jury,  that  the 

le  WM  in  danger  of  being  killed  by  the  de- 
feared  such  danger,  p.  286. 

ington,  12  Nev.  139;  Territory  t.  Baker,  4 

irge  on  subject  u  given. 
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Rules  of  a  Court  are  but  a  means  to  accomplish  justice,  not  to  defesl^ 
it,  p.  286. 

Cited  in  Cronkhite  y.  Bothwell,  3  Wyo.  742,  the  court  holdmg  thtt 
a  rule  of  the  supreme  court  fixing  a  time  for  the  filing  of  briefs  is  si 
binding  on  the  courts,  attorneys,  and  litigants  as  if  enacted  by  the  leg- 
islature; State  y.  Birchard,  35  Or.  488,  holding  rule  as  to  presenUtioo 
of  instructions  oppressiye;  life  Insurance  Co.  y.  Francisco,  17  WalL 
679,  holding  that  the  enforcement  of  a  reasonable  rule  of  the  cout  ii 
a  matter  of  discretion  with  the  judge,  and  is  not  the  subject  of  a  writ 
of  error. 

32  CaL  289-200.    MORBNHOUT  t.  HIGUESA. 

Partition  of  Real  Estate.— It  is  competent  to  try  the  right,  title,  sad 
interest,  of  all  parties,  to  an  action  for  the  partition  of  land,  p.  2M. 

Cited  in  support  of  the  aboye  doctrine  in  BoUo  y.  Nayarro,  33  Od. 
465,  468;  Cited  in  lyancoylch  y.  Weilenman,  144  Cal.  762,  noted  imder 
Bradley  y.  Harkness,  26  CaL  70;  State  y.  Lindsay,  24  Mont.  357,  deny- 
ing right  of  plaintiff  in  such  action  to  dismiss  yoluntarily  without  pie- 
payment  of  fees  of  reoeiyer  therein;  dissenting  opinion  in  Heinie  r. 
Butte  etc  Min.  Co.,  126  Fed.  28,  majority  holding,  where  interrener  ii 
partition  files  cross-bill  setting  up  equitable  title  to  oomplainsnt'i  it- 
terest,  and  prays  cancellation  of  deeds  on  ground  of  insanity  of  gruiUir 
and  of  fraud,  and  that  he  bo  decreed  owner  of  such  interest,  court  need 
not  stay  partition  suit;  Gates  y.  Salmon,  36  Cal.  598,  96  Am.  Dee.  UO, 
deciding  "that  a  complete  partition  should  be  made  in  one  aetioii  if 
possible";  Sutter  y.  San  Francisco,  36  CaL  116,  holding  that  in  s  psr- 
tition  of  real  estate,  all  the  tenants  in  common  should  be  made  psrtiei 
and  a  partition  should  be  made  of  the  entire  tract;  Senter  y.  De  Benult 
38  CaL  642,  holding  that  if  an  appeal  be  made  from  a  final  judgment 
in  partition,  all  the  parties  to  the  judgment  must  be  made  partiei  to 
the  appeal,  either  as  appellants  or  respondents;  Hancock  y.  Lopes,  53 
CaL  371,  that  a  judgment  in  action  for  partition  is  conclusive  and  it 
a  bar  to  a  further  action;  Martin  y.  Walker,  58  CaL  594,  where  tbe 
doctrine  of  the  leading  case  was  affirmed  and  it  was  held  that  s  tenant 
in  common,  who  has  neyer  been  in  possession  of  land,  can  maintain 
a  partition  suit  against  a  cotenant,  whose  possession  is  adyene;  Emerie 
y.  Alyarado,  64  CaL  629,  where  the  rule  stated  aboye  was  followed; 
Christy  y.  Spring  Valley  Water  Works,  68  CaL  76,  76,  where  it  was 
declared  that  a  judgment  in  partition  did  not  haye  the  effect  of  vest- 
ing any  new  or  additional  title,  it  only  had  the  effect  of  seyering  the 
unity  of  possession;  Jameson  y.  Hay  ward,  106  Cal.  687,  46  Am.  St 
Rep.  270,  to  the  point  that  the  rule  upholding  the  right  of  a  tenant  in 
common  to  maintain  this  action  where  he  had  a  right  to  possession, 
is  settled;  Grant  y.  Murphy,  116  CaL  431,  where  the  court  decided  that 
if  the  heirs  of  a  deceased  cotenant  are  contesting  his  estate  in  the  pro- 
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interest  of  the  deceased  ootenuit  hss  been  aaeer- 
to  make  a  decree  of  psttition,  leaving  tbe  rights 
aimants  to  be  settled  by  the  court  having  juris- 
la  Vega  t.  League,  04  Tex.  217,  following  the  prin- 
r.  Friday,  10  Wash.  640,  in  which  it  was  held  that 
ition  suit  is  condnsive  upon  all  the  parties,  and  that 
resented  are  bound  as  fully  as  majors;  MeClaskey 
>.  130,  to  the  point  that  oomplainants  and  defend- 
I  sat  forth  fully  the  origin,  nature,  and  extent  of 

Boyaton  v.  Miller,  76  Fed.  Rep.  6B.  Beferred  to 
lote;  and  in  Btl  At".  Dec  433,  note,  where  the  sub- 
M  fully  discussed. 

of  a  decree  of  partiti<»i  is  to  be  determined  by  ovr 
the  common  law,  p.  296. 

point  in  Bybee  t.  Summers,  4  Orag.  857. 

it  in  an  action  of  partition  is  oonelusiTe'as  to  title 

1  with  summons  and  is  a  bar  to  a  new  aotkm,  p. 

np  T.  Crooks,  60  Ind.  420. 

MITH  G.  ft  S.  K.  CO.  V.  IKTHTS. 

>Uon  for  a  new  trial  is  properly  orermled.  It  the 
pedfy  the  particular  error  upon  which  the  moving 

point  in  Street  t.  Lemon,  M.  A,  M.  Co.,  0  Nav.  263, 

flVKT  T.  OAHBEKT. 

—An  appeal  does  not  lie  from  an  order  striking 

moti<»  for  new  trial,  p.  SOB. 
g  opinion  of  Rhodes,  J.,  in  Morris  v.  De  Celis,  41 

points  out  that  the  majority  opinion  practically 
J  case.  Overruled  in  Calderwood  v.  Peyser,  42  OaL 
1;  and  in  Clatlc  t.  Qonn,  2  Mont.  639. 
?riaL — If  there  is  a  failure  to  file  the  statement  in 
ictlce  is  to  raise  such  grounds  on  the  argument  of 
9  trial  and  not  by  a  motion  to  strike  out  the  state- 

Marysville,  44  CaL  212,  and  affirmed  as  the  oorreet 
lolding  further  "tiiat  there  was  no  practical  differ- 
g  a  propoeed  statement  from  the  files  on  one  band, 
le  it,  on  the  other";  but  in  Clarke  t.  Crane,  67  Cal. 
id  down  was  not  considered  sound,  the  court  hold- 
ar  striking  out  a  statement   was   appealable,  thora 
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was  no  reason  for  upholding  the  rule.  Cited  in  Beach  y.  I^K>kaDe  etc  Ooi, 
26  Mont.  374,  375,  holding  order  striking  out  to  be  reversible  error. 
The  leading  case  was  followed  in  Sweeney  y.  G.  F.  &  0.  Ry.  Co.,  11 
Mont.  36,  37.  And  was  again  affirmed  in  Gumpel  y.  Castagenetto,  07 
Cal.  16. 

New  Trial. — ^An  order  granting  or  refusing  a  new  trial  can  be  re- 
▼iewed  by  the  supreme  court,  only  on  the  record  made  and  settled 
before  the  order  is  made,  p.  307. 

Cited  in  Thompson  y.  Patterson,  64  CaL  647,  as  supporting  the  rnle 
of  the  leading  case.  Approved  in  Caldwell  y.  Greely,  6  Key.  282.  In 
Marshall  y.  Golden  Fleece  Min.  Co.,  16  Ney.  172,  the  dissenting  view 
of  Sawyer,  J.,  is  referred  to. 

Statement. — ^An  order  denying  or  granting  a,  new  trial  is  not  is 
order  to  which  a  statement  may  be  annexed  on  appeal,  under  seetioi 
338  of  the  Practice  Act,  p.  308. 

Referred  to  in  Wetherbee  y.  Carroll,  33  Cal.  553,  holding  that  the 
only  '^exceptions"  known  to  our  practice  are  those  allowed  imder  ut- 
tion  338,  of  the  Practice  Act  and  ''exception"  taken  at  the  trial  Men- 
tioned in  Kleinschmidt  y.  McAndrews,  4  Mont.  30,  in  a  quotation  fron 
Wetherbee  y.  Carroll,  33  Cal.  553. 

Same. — ^If  a  statement  has  not  been  filed  in  time,  that  is  good  reiMi 
why  a  motion  for  new  trial  should  be  denied,  p.  309. 

Cited  in  Harris  y.  S.  F.  S.  R.  Co.,  41  Cal.  404,  where  it  was  held  that 
if  a  referee  is  to  give  a  decision  in  the  case,  a  notice  of  motion  for  ft 
new  trial  need  not  be  given  until  ten  days  after  the  oonfirmation  of 
the  referee's  report;  and  Bunnel  v.  Stockton,  83  Cal.  320,  in  which  it 
was  held,  that  imder  the  code,  a  judge  has  not  power  to  extend  the 
time  more  than  thirty  days,  without  the  consent  of  the  adverse  psity. 

Same. — ^A  defendant  in  a  motion  for  a  new  trial  may  file  amend- 
ments to  the  statement,  without  waiving  his  right  to  object  on  the 
ground  that  the  statement  was  not  filed  in  time,  by  a  preface  thai  he 
does  so  without  prejudice  to  his  right,  p.  309. 

Followed  in  Cottle  v.  Leitch,  43  CaL  322.  Referred  to  in  Meredith 
y.  S.  C.  M.  A.  of  Baltimore,  60  Cal.  620,  but  the  leading  esse  is  hsrdly 
an  authority  supporting  the  doctrine  there  enunciated. 

82  Cal.  328-332.    BLATNER  y.  DAVIS. 

Street  Assessment. — ^An  assessment  for  a  street  improvement  ihoold 
be  made  to  a  person  by  name,  if  known;  otherwise  to  ''unknown  own- 
ers," p.  331. 

Cited  in  Groteiend  v.  Ultz,  53  Cal.  667,  where  the  ooort  held  an  ss- 
sessment  to  D.  B.  Matlock,  and  all  owners,  known  or  unknown,  to  be 
void;  Grimm  v.  CConnell,  54  Cal.  523;  Lake  County  y.  &  B.  Q.  U.  Ov, 
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ttat  »n  oMBMnieut  of  penonal  property  to  fhe  Snl- 
D.,  c&nnot  be  enforced  Bgainat  a  corporation  known 
k  Quidcailver  Uiuing  Company,  in  the  absence  of 
;   Weinreich  t.  Henalej',  121  Gal.   869,  noted  under 

Cal.  609;  SUte  v.  Eniat,  26  Ner.  127,  where  aasea- 
nent  of  B.'b  property  and  board  of  equalization 
reto  of  name  of  the  M.  L.  Co.  and  to  add  oertAin 
.BseBBment  of  G.  and  the  company,  and  -there  was 

had  interest  in  company's  property,  or  vice  vena, 
void;  Huntington  v.  C.  P.  C.  E.  Co.,  2  Sawy,  512, 
<m  the  doctrine  that  taxes  and  street  asiessments 
t  accordance  with  the  provisions  of  the  statute  are 
im.  Dm.  100,  note. 

LE  V.  TUBBS.     8.  C.  23  Cal.  431;  28  Cal.  402. 
(over  in  ejectment  the  plaintIS  must  not  only  have 
the  trial  but  must  have  had  it  when  the  suit  was 

O^rien,  3S  Cal.  662,  afflrming  the  prindpal  case; 
CaL  170,  where  it  was  held  that  as  the  right  to 
le  real  estate  remains  in  the  administnit<w  until 
neither  the  heirs  nor  their  grantees  can  maintain 
Brigard,  63  Cal.  322,  where  it  was  held  unnecessary 
I  will  be  entitled  to  possession  at  any  future  period 
Sclent  to  show  a  right  to  posseasioa  at  the  com- 
ction;  and  in  Paul  v.  Fries,  18  Fla.  685,  in  whitJi 
in  equitable  interest  in  land  will  not  support  eject- 

lurt  will  not  disturb  the  verdict  of  a  jury,  although 
the  weight  of  evidence  is   against  it,  if  there  is 

tify  it,  p.  339, 

•  M.  Co.  T.  Way  Up  M.  Co.,  1  Ariz.  Ter.  468,  where 
to  findings  by  a  trial  judge;  Grant  v.  McPherson, 

:  if  the  evidence  eetabliBhcs  a  prima  facie  case  it 
findings  would  not  be  disturbed;   Best  Brew.  Co. 

ator  Co.,  6  Dak.  Ter.  87,  where  the  appellate  court 

e  findings  of  a  trial  judge;  Series  v.  Series,  3S  Or. 

Jton  V.  Maguire,  17  Cal.  92;   Quint  v.  Ophir  8.  M. 

ing  that  a  verdict  would  not  be  set  aside  "unless 

eponderance  of  evidence  against  it,  as  to  create  a 

B  the  result  of  mistake  or  misconduct  of  the  jury"; 

f  Jacket  S.  M.  Co.,  5  Nev.  421. 

made  and  passed  on  in  an  appellate  court  beooOMB 
in  all  its  stages,  p.  338. 

jMjrt  T.  Kleinachmidt,  8  Mont.  481. 


t 


\ 


I     ■ 


I 

I 

I 

•i 
I' 


\. 


I" 
■|    ■  ■  » 


1. 


32  Gal.  339-353  Notes  on  California  Reports. 


32  Oal.  339-346.    VALENCIA  y.  COUCH.    91  Am.  Dec  589. 


im 


Forcible  Entry  and  Forcible  Detainer  are  separate  caiues  of  Mtkni 
fluid  should  be  stated  in  different  counts  in  the  complaint,  p.  342. 

Followed  in  Shelby  v.  Houston,  38  Cal.  419. 

Possession  of  Lot  is  sufficiently  shown  to  maintain  forcible  entry  ind 
detainer,  if  it  be  proved  that  the  person  had  fenced  and  cultirsted  it, 
and  had  also  built  a  stable  upon  it,  p.  344. 

Cited  in  Huerstal  ▼.  Muir,  64  Cal.  453,  where  it  was  held  a  suffident 
allegation  of  title  to  set  up,  *^hat  she  was  in  possession  of  the  prem- 
ises at  the  commencement  of  the  action,  that  she  was  not  a  psrtT 
thereto,  that  she  was  not  in  possession  under  her  husband,  tad  hit 
been,  and  is  now,  in  possession  in  her  own  right."  ApjMored  in  Euete 
▼.  Oddie,  128  Fed.  948,  where  plaintiff  brought  suit  in  Nevada  fedenl 
court  against  citizen  of  Nevada,  and  alleged  he  was  resident  of  Oil- 
ifomia,  and  testified  he  had  gone  to  Nevada  f<»  his  health,  intendiBg 
to  return  to  California,  which  pbMse  he  considered  his  home,  direrK 
citizenship  established. 

32  Cal.  347-353.    S.  ft  L.  SOCIETT  y.  THOMPSON.    6.  G.  34  Od.  71 

A  Month,  as  contemplated  by  the  statutes  of  this  state  is  s  cites- 
dar  and  not  a  lunar  month,  p.  350. 

Cited  in  Muse  v.  Assurance  Co.,  108  N.  C.  243,  where  ^he  rule  ii  ftatod 
to  be  generally  adopted  in  the  United  States. 

Time  of  Publication. — Where  a  statute  requires  the  publication  of 
a  summons,  once  a  week,  for  three  months,  the  publication  is  sufficient 
if  it  begin  on  January  10th,  and  end  on  April  9th,  p.  350. 

Cited  in  Foster  v.  Vehmeyer,  133  Cal.  400,  holding  default  judgment 
on  service  by  publication  prematurely  taken;  Derby  v.  Modesto,  104 
Cal.  522,  holding  that  a  publication  from  October  6th  to  October  19tli, 
both  days  included,  was  a  publication  for  two  weeks;  McGinn  v.  State, 
46  Neb.  438,  50  Am.  St.  Bep.  621,  the  court  deciding  that  an  set  ap- 
proved April  8th,  and  to  go  into  effect  in  three  months,  took  effect  at 
midnight  July  8th;  Nevada  v.  Yellow  Jacket  S.  M.  Co.,  6  Nev.  42J, 
where  it  was  held  that  a  statute  providing  that  an  election  should  be 
called  by  posting  notices  for  twenty  days  and  by  advertising  in  a  newi- 
paper,  onoe  a  week  for  three  weeks,  is  complied  with,  if  the  three  in- 
sertions be  made  upon  three  successive  weeks,  at  any  day  in  any  of 
such  weeks.  The  leading  case  was  referred  to  in  the  opinion  in  tbe 
same  case  of  Beatty,  J.,  page  436,  as  not  being  in  point;  and  Finlayaon 
v.  Peterson,  5  N.  Dak.  589,  57  Am.  St.  Rep.  587,  in  which  it  was  decided 
that  if  a  publication  must  be  made  for  six  successive  weeks,  at  least 
onoe  in  each  week,  the  first  publication  must  be  mads  at  least  for^- 
two  days  before  the  day  of  sale. 
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<D  STIodty,  in  the  regular  iaine  of  the  paper,  will  not 
ice,  p.  353. 

Smith  7.  EaEard,  110  Csl.  149.  Referred  to  in  Malm- 
r,  50  Minn.  463,  holding  that  a  publication  on  Memorial 
ind  diatiDguiahing  such  publication  from  on«  made  on 
was  held  invalid.  In  McLaughlin  v.  Wheeler,  2  S.  Dak. 
,  that  a  publication  on  Sunday  was  iuvatid. 

KONDBLL  T.  rA7. 
-An  inquiry  m  to  the  right  of  a  company  to  act  as  a 

only  be  had  at  the  auit  of  the  state,  or  on  information 
'  general,  p.  301. 

.  etc  Bank  t.  Spires,  136  Oal.  64S,  denying  right  to  col- 
in  de  facto  incorporation  despite  irregularities  In  Incor- 
etc.  Assn.  v.  Stelling,  141  Cal.  720,  noted  under  Spring 
T.  San  Frandsco,  22  Cal.  434;  Padfie  Bank  r.  De  Ro, 

the  point  that  tbe  right  of  a  oorporatlon  de  facto  to 
porate  power  cannot  be  attacked  oollaterally.  Followed 
r.  H.  AMD.  T.  Cheater,  6S  Cal.  101,  where  a  defendant 
'eraal  of  judgment  beoauae  the  plaintiff  waa  not  a  cor- 
tides  not  having  been  flled  with  the  county  clerk.  Ap- 
(tc.  Co.  T.  Machine  Works,  82  Cal.  188.  Cited  in  Swart- 
I  Air  line  R.  R.  Co.,  24  Mich.  394,  where  it  waa  ttM 

as  aovereign,  was  chiefly  ooncemed;  Sodety  Perun  t. 
Ohio  St.  496i  19  Am.  Dec.  note;  and  33  Am.  St.  Rep. 
milar  rule  applied  in  Miller  t.  Perria  etc.  Dist.,  SB  Fed. 

re  owned  by  tbe  state  by  virtue  of  its  sovereignty,  p. 

;ht  v.  Seymour,  09  CaL  126.  Referred  to  in  Andrus  v. 
.  603,  as  defining  tide  landa  to  be  "land  covered  and 
he  ordinary  tides";  and  in  Walker  v.  Marks,  2  Sawy. 
as  stated  that  the  definition  quoted  above  was  tbe  set- 

—If  a  patent  for  land  abowa  upon  its  face  that  It  Is 
attacked  either  directly  or  indirectly,  p.  362, 
Dec.  B3,  note. 

WARD  T.  BULFORD. 
rant  of  Tide  Lands,  if  confirmed  by  the  United  States 
■ith  a  valid  title,  p.  372. 

n  More  v.  Maseini,  37  Cal.  436,  where  the  leading  case 
:d  for  the  reaaon  that  the  question  involved  was  whether 
1  by  the  seashore,  extended  to  high-water  mark  or  in- 
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duded  tide  lands,  the  court  holding  that  high-water  mark  was  the  boun- 
dary, while  in  the  lea(^ng  case  there  was  no  doubt  that  the  grant  in- 
cluded the  tide  lands.  Distinguished  in  United  Land  Assn.  t.  Knight, 
85  OaL  466,  468,  by  reason  of  different  facts,  but  the  court  doubted 
that  there  was  any  authority  for  the  assertion  "that  Mexico  could,  or 
ever  did,  make  grants  of  land  on  the  seashore,  below  the  ordinary  high- 
water  mark  of  the  daily  ebb  and  flow  of  the  tide,  within  the  boundaries 
of  a  pueblo."  Approved  in  Knight  v.  United  States  Land  Co.,  142  U. 
S.  202,  204,  where  the  decision  of  the  California  court  in  the  same  case 
was  reyersed.  Distinguished  in  Cobum  ▼.  San  Mateo  Co.,  75  Fed.  Bep^ 
528,  529,  on  the  same  grounds  as  in  More  v.  Massini,  37  CaL  435.  Cited 
in  Wright  v.  Seymom*,  69  Cal.  126,  to  the  point  that  lands  covered  by 
the  ebb  and  flow  of  the  tide  belong  to  the  state  by  virtue  of  her  sov- 
ereignty. 

Mexican  6rant.~On  the  cession  of  California,  the  United  States  be- 
came bound  to  protect  the  property,  rights,  and  titles,  legal  as  well  u 
equitable,  of  the  inhabitants,  p.  371. 

Cited  in  People  v.  San  Francisco,  75  OaL  401,  402,  in  which  it  wu 
held  that  the  state  succeeded  to  the  tide  lands  upon  precisely  the  same 
terms  as  held  by  the  Mexican  government  at  the  date  of  the  oeanon; 
Knight  V.  United  States  Land  Co.,  142  U.  S.  202,  204,  where  the  rak 
was  approved;  and  79  Am.  Dec.  162,  note. 

General  Citations. — The  leading  case  is  referred  to  in  United  huA 
Assn.  V.  Knight,  85  Cal.  483,  as  an  illustration  of  the  jurisdiction  of 
the  district  court  to  review  a  survey  made  by  the  surveyor  general  of 
a  Mexican  grant,  p.  370. 
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32  CaL  374-376.    STEVENSON  y.  STEINBERG. 

Undertaking  on  Appeal. — Surety  on  new  bond  filed  in  appellate  eomt 
should  be  examined  there  as  to  necessary  qualifications,  p.  375. 

Cited  in  King  v.  Elling,  24  Mont.  483,  holding  approval  by  juatioB 
sufficient  as  to  solvency  of  such  surety. 

32  CaL  376-397.    KACOUILLAT  y.  CANSBVAIN. 

Equitable  Mortgage. — ^An  imperfect  agreement  in  writing  to  give  * 
mortgage,  or  to  appropriate  specific  property  to  the  discharge  of  a  par- 
ticular debt,  will  create  a  mortgage  in  equity  or  a  specific  lien  on  the 
property,  p.  652. 

Cited  in  Love  y.  S.  N.  L.  W.  &  M.  Co.,  32  CaL  653,  91  Am.  Dec  606, 
holding  that  a  mortgage  signed  by  the  trustees  of  a  corporation,  indi- 
vidually, instead  of  by  the  oorporation  by  its  trustees,  although  not 
a  legal  mortgage,  will  be  enforced  in  equity;  Racouillat  v.  Requena,  86 
Cal.  653,  referring  to  the  rule  as  settled  by  the  leading  case;  Reming- 
ton y.  Higgins,  54  CaL  624,  where  it  was  held  that  a  mistake  in  law 
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'ould  1>«  leetifled  in  equity;  Jackson  t.  Toirence, 
le  principal  case  was  held  not  in  point,  tlie  court 
enforcement  of  contract*  is  allowed  as  a  matter 
:,  and  refused  to  order  the  apedflc  enforcement  of 
executory  contract  of  a  married  woman,  to  con' 
r;  Carter  v.  Holman,  60  Mo.  603,  holding  that  an 
mortgage  is  in  equity  entitled  to  preference  over 
creditors;  McQuie  v.  Peay,  58  Mo.  59,  where  it 
ailure  to  insert  the  name  of  a  trustee  in  a  deed 
[>Uy  vitiate  it,  but  it  will  be  regarded  as  an  equi- 
tin  V.  Nixon,  92  Mo.  34,  deciding  that  when  land 
led  in  a  mortgage  is  omitted  b;  mistake,  it  will 
sed  in  equity;  Wood  v.  Lee,  4  S.  Dak.  502,  hold- 
lien  is  Talid  between  the  parties  and  those  hav- 
ttc.  Syndicate  v.  Kational  etc.  Co.,  95  Fed.  lEl, 
V.  Rankin,  31  Oal.  322;  Allis  v.  Jones,  45  Fed. 
rule  was  laid  down,  that  a  mortgage  given  by  a 
attaching  its  seal  is  Talid  in  equity.  See,  also^ 
rOl,  note. 

nxesldeiit  AUen  to  hold  property  is  a  matter  be- 
tbe  government,  and  eajinot  be  questioned  in  a 
between  individuala,  p.  388, 

Polk,  57  Cal.  324,  to  the  point  that  under  the  law 
le  California  was  oeded,  aliens  could  inherit  real 
Mti&ed  by  the  language  of  the  leading  case,  which 
.  it  was  unnecessary  to  decide  the  point;  Santa 
V.  Peralta,  113  Oa).  44;  Williams  v.  Bennett,  1 
approving  the   principal   rule;    and   Eammekin  v. 

equity  can  deal  with  her  separate  property  as  a 

atkins,  40  Cal.  502,  fl  Am.  Rep.  630,  holding  that 
t  entered  into  by  a  married  woman  before  her 
[able  in  equity  after  her  marriage;  72  Am.  Dec. 
L  226,  note;  and  86  Am.  Dec.  145,  note, 
■f  an  instrument  improperly  executed  is  recorded, 
otice  to  subsequent  purchasers  or  encumbrancers, 

tder  T.  Evans,  61  Ind.  62. 

of  Contract,  the  object  to  be  attained  is  to  ascer- 
the  parties,  p.  388. 

Edwards,  48  CaL  249,  where  the  rule  was  followed, 
executor  for  a  demand  ag^nst  testator  should 
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direct  that  the  same  be  paid  in  the  due  course  of  administratioii,  p. 
397. 
Approved  in  Bank  of  Stockton  ▼.  Howland,  42  CaL  133. 

Ratification. — ^The  action  of  an  attorney  in  fact  is  sufficiently  nti- 
fled  if  it  be  shown  that  there  was  an  express  ratification  by  the  prin- 
cipal and  also  an  implied  ratificati<m  by  the  acceptance  of  part  of  tlie 
consideration  money,  p.  383. 

Referred  to  in  Frink  ▼.  Roe,  70  OaL  312,  as  an  illustratiim  of  the 
difference  between  void  and  voidable  transactions. 

General  Citations. — Cited  in  Lamb.  v.  Davenport,  1  Sawy.  631,  to  tlie 
point  that  an  action  would  be  sustained  to  foreclose  a  mortgage  brougbt 
by  persons  not  mentioned  in  the  mortgage  except  under  the  deaigni* 
tion  of  ''all  prior  legal  mortgagees  and  encumbrancers,"  p.  391;  aid 
Racouillat  v.  Requena,  36  Cal.  657,  to  the  point  that  a  promise  to  psj 
money,  which,  by  the  terms  of  the  contract  and  intention  of  the  ptrtiM, 
was  not  secured  by  debtor's  land,  is  not  a  lien  on  such  land,  p.  3W. 
Hockett  V.  Bickell,  138  Mo.  616. 

32  Cal.  397-402.    HIDDSN  ▼.  JORDAN.    S.  C.  21  GU.  92;  28  GU.  901; 
39  Cal.  61;  67  CaL  184. 

Mortgage. — ^A  mortgagee  in  possession  cannot  charge  the  martgagor, 
in  an  accounting  with  the  cost  of  permanent  improvements,  except 
under  special  circumstances,  p.  401. 

Cited  in  Raynor  v.  Drew,  72  Cal.  312,  holding  that  mortgagee  eu- 
not  charge  for  improvements  merely  conducive  to  his  comforts 


t 


32  Cal.  402-406.    DOUGHERTY  v.  FOLST. 

Street  Contract. — ^Board  of  supervisors  may  readvertise  for  bids  for 
street  work,  where  a  contractor  has  failed  to  perform  his  work,  witk- 
out  repeating  the  steps  necessary  to  obtain  jurisdiction,  p.  406. 

Affirmed  in  Himmelman  v.  Oliver,  34  Oal.  247.  Referred  to  in  Cham- 
bers V.  Satterlee,  40  Cal.  619,  where  it  was  stated  that  ''the  supernson, 
having  obtained  jurisdiction  in  the  first  instance,  retain  juriidictioii 
until  work  is  completed." 

32  Cal.  406-414.    WILSON  ▼.  HIS  CREDITORS. 

Insolvency. — ^A  petition  in  insolvency  should  aver  that  the  petitioner 

is  a  resident  of  the  county  in  which  proceedings  are  commenced  p.  408. 

Cited  in  Barrett  v.  Carney,  33  Cal.  641,  as  being  the  better  practice. 

Same. — ^If  a  charge  of  fraud  is  made  by  a  creditor,  the  insolvent  may 
object  by  demurrer,  or  he  may  plead  guilty,  or  not  guilty,  pw  411. 

Approved  in  Hinkel  v.  His  Creditors,  63  Cal.  331. 
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Notes  on  Califoruia  Heports.  32  CaL  414-436 

ENTI  T.  SAWYER. 

iprem«  oonrt  in  m  OB*e  beoomes  tbe  law  of  that 
p.  410. 

iplo  adhered  to,  in  D«.Tenport  t.  Kleiiwchmidt,  8 
.  San  Francisoo,  146  Cal.  732,  judgment  againat 
'unds  of  particular  jear,  purauant  to  dliection* 
ippeal  ia  raa  adjudicata  and  cannot  b«  changed; 
Cat.  307,  noted  nnder  Argent!  t.  San  Frandaoo, 
T.  Jubilee  etc  Co.,  22  Mcnt.  110,  diamiaaing  ap- 
entered  in  oMiformity  to  judgment  ordered  <ax 


3K  T.  TDCEEK.    S.  C.  42  Oal.  848. 

I  ihould  follow  teatator'a  Intention,  p.  4SL 

Ljmch,  142  CaL  S76,  but  rejecting  devise,  where 


ea  onl7  upon  anoh  land  •■  legall;  and  equitably 
p.  432. 

.  HeUen,  10  Waah.  SM. 

Ufemd  to  in  S.  C  42  Gal.  849.  <3ted  In  Wheeler 
to  the  point  that  when  the  meaning  of  a  will  la 
whioh  it  is  to  be  applied  mmj  be  aaoertained  bj 
31. 

?LE  V.  GOLDSTEIN. 

-A  plea  of  guilty  by  a  defendant  eonstttntea  a 
id  if  again  indicted  for  the  aame  oflenae,  this 
good  defense,  p.  433. 

Toyrrx.  68  Cal.  ISO,  and  rule  applied  In  Interpret- 
ig  that  a  defendant  may  be  admitted  to  bait  be- 
lurt  holding  that  "eonrietion"  oonaleta  of  a  plea 
of  guilty  by  a  jury;  and  United  States  v.  Wat- 
),  S.  C.  7  Sawy.  92,  approving  the  general  rule, 
iiBon  convicted  of  a  crime  puniahable  aa  a  mis- 
ly,  toBea  Ilia  rights  aa  an  elector  under  a  statute 
ivilege  of  an  elector  shall  be  forfeited  by  a  con- 
Hinisbable  by  imprisonment  in  the  penitentiary." 

■LE  T.  LACHAHAIS. 

tfer  course   ia   for  the   court  never  to  refuse  an 
)f  a  defendant  in  a  criminal  case  to  which  there 
sven  if  given  in  substance  lief  ore,  p.  436. 
irgUBon,  6  Nev.  118;   United  States  v.  Cannon,  4 
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Utah,  139,  holding  that  it  is  not  error  to  refuse  an  instmrtloa  ainidy 
given  in  substance;  and  87  Am.  Dec.  101,  note. 

32  GaL  436-444.    EIDWELL  y.  BRUMMAGIN. 

Tmst. — Where  the  principal  intent  is  to  confer  %  benefit  on  oestm 
que  trusts,  a  nonexecution  of  the  power  within  the  time  limited  sball 
not  be  suffered  to  defeat  it,  p.  443. 

Cited  in  Morffew  y.  8.  F.  &  S.  R.  R.  Co.,  107  CaL  595,  to  the  point 
that  the  execution  of  a  trust  is  imperative. 

Administrator. — ^If  an  executor  appointed  by  a  testator  dies,  aad  u 
administrator  with  will  annexed  is  appointed,  he  possesses  all  ^ 
power  conferred  on  the  executor  named  in  the  will,  p.  442. 

Cited  in  Crouse  ▼.  Peterson,  130  Cal.  172,  173,  but  hoMing  diMre- 
tionary  powers  of  sale  not  so  conferred  on  this  administrstorj  lee 
notes  12  Am.  Dec.  104;  24  Am.  Dec  380. 

32  CaL  445-447.    PBOPLS  ▼.  HIDDEN. 

Grand  Jurors. — ^The  judge  may  excuse  persons  summoned  as  ptaA 
jurors,  without  requiring  them  to  make  their  excuses  under  oath  in 
open  court,  p.  447. 

Cited  in  People  v.  Millsaps,  36  Cal.  48,  to  the  point  that  the  pre- 
sumption is  that  the  cotirt  did  not  excuse  persons  summoned  aa  grind 
jurors,  without  cause. 

Challenge. — ^If  a  defendant  has  opportunity  to  interpose  challenge  to 
grand  jury  before  indictment  is  found,  but  makes  none,  he  cannot  after- 
ward take  advantage  of  any  objection  to  the  panel,  p.  447. 

Followed  in  People  v.  Stacey,  34  CaL  308. 

32  CaL  447-449.    ELLIS  ▼.  EASTMAN. 

Judicial  Notice  will  not  be  taken  of  a  private  act  unless  offered  la 
evidence,  p.  449. 

Cited  in  11  Am.  Dec  781,  note;  and  in  extended  note  in  89  Am.  Dec. 
670,  671. 

32  CaL  450-458.     RACOUILLAT  y.  RENE. 

Evidence. — ^Averments  of  mere  evidence  in  a  pleading  are  not  ad- 
mitted by  failure  to  deny  them  in  the  answer,  p.  465. 

Cited  in  Wormouth  v.  Hatch,  33  Cal.  128;  Jones  v.  City  of  Petalnma, 
36  CaL  233,  in  which  "an  elaborate  history  of  the  city  of  PeUloma* 
was  declared  evidence  only  and  not  ^properly  inserted  in  the  pleadings; 
Minor  v.  Kidder,  43  Cal.  236,  where  the  rule  was  followed;  McCaughey 
V.  Schuette,  117  Cal.  225,  59  Am.  St.  Rep.  178,  where  a  complaint  wis 
held  bad  because  the  ultimate  fact  was  not  pleaded,  but  left  to  be  es- 
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•tea  on  Calif omia  KeporU.  32  CaL  4S8-4T1 

>r  arguraent;    Pence  v.   Durbin,   1   Idaho,   652; 
inn.  206,  in  whicli  the  same  rule  was  adapted; 
3T.  172;  and  76  Am.  Dec.  498,  note, 
ntiff  on  trial  treats  an  allegation  in  the  oom- 
answer,  and  introduces  evidence  to  prove  it, 
to  raise  the  point  for  the  first  time  in  supreme 
n  was  not  denied,  p.  457. 
t  in  Beck  v.  Beck,  6  Mont.  2S7. 
d  in  I^mb  V.  Dftvenport,  1  Saw?.  681,  tA  the 
J  be  brought  to  foreclose  a  mortgage  hy  par- 
e  mortgage  otherwise  than  under  the  designa- 
gees  and  encumbrancers," 

lELL  T.  DOUGHERTY, 
cannot   be   maintained  on   an  equitable   title, 

,  132  Cal.  536,  84  An.  St.  Rep.  32,  noted  under 
:al.  249;   Hartley  v.   Brown,  *&  Cal.  204,  the 

be  settled  law;  Hartley  v.  Brown,  51  Cal.  467, 
ed  a  second  time;   and  Tarpey  v.  Salt  Co.,  H 

that  a  plaintiff  having  alleged  a  legal  title. 

in  equitable  one. 

>nGrmed  survey  of  a  confirmed  Mexican  grant 

validity,  under  the  act  of  1S60,  as  if  a  patent 

ued,  p.  462. 

I  v.  McCarthy,  57  CaL  612.    ated  In  Le  Roy 

and  Bondlin  v.  Phelps,  12  Sawy.  31S;   S.  C. 

KT  ▼.  BEHEERT. 

iHtablisbed  when  it  is  shown  that  the  absence 

lued  during  two  years  without  the  consent  of 

■g  v.  Thombnrg,- 18  W.  Va.  626;  Evans  v.  Ful- 
n  Euael  v.  Eusel,  147  CaL  64,  finding  showing 
1,  and  offer  by  her  to  fulfill  marriage  contract 
ith  husband,  but  does  not  state  that  condona- 
hat  return  and  offer  were  within  statutory 
lertion;  McMullin  r.  McMullin,  123  Cal.  654, 
aise  of  cure  of  desertion  by  husband  pending 
ly;  8.  C,  140  Cal,  117;  Towle  v.  Matheus,  130 
."  and  "willful  neglect";  Howard  v.  Howard, 
ion  not  defeated  by  offers  to  return,  under 
[ilve,  37  Or.  179,  defining  "willful  desertion." 


38  CU.  4,n-4aO  Notes  oa  CaUfomik  Kepw 

32  C«L  472-476.    EOBBIIfS  t.  0.  R.  K.  CO. 

Coutraction  of  Statute. — When  e  word  U  fov 
ute  or  mn  mmendment  to  it,  the  preeumption  ia 
■ug  throughout,  p.  474. 

Pollowed  in  Hoag  t.  Howard,  66  Cal.  66G. 
T.  Bank,  177  III.  241,  oonatruing  local  itatutAB. 

32  <M.  47S-47e.    DOLL  t.  SMITH. 

Affldarlt  of  Serrice.— If  m  aJBdavit  of  eervM 
does  not  show  m  peraoiul  Krvice,  it  mmt  ah 
with  the  BtAtuU,  p.  47S. 

Clt«d  in  Mohr  t.  Bjme,  131  Cal.  2S0,  boldiq 
notice  of  Appeal  insufficient;  Moore  v.  BeMe,  3l 
wheM  Dotioe  of  appeal  waa  sent  to  8uit«  O 
forth  such  service  waa  incomplete  if  it  did  not 
atlome;  lived  in  Santa.  Cnu;  Dalzell  v.  Supei 
find  Warner  t.  Teachenor,  2  Idaho,  40,  decidiog 
complied  with  hj  an  affidavit  stating  "that  afl 
the  att«nwf  for  respondent  hy  leaving  a  tn 
offloe," 

32  CaL  <77-4S0.    1CA.T0  r.  AH  LOT. 

JudgmcBt— A  ]ndgnient  b  never  abaolutelj' 
jurisdiction  of  tbe  subject  nuitter  and  the  p« 
but  ia  valid  until  reversed  on  appeal,  p.  4B0. 

Cited  in  BuTcfaam  v.  Terry,  S5  Ark.  400,  29  j 
it  was  held  that  a  decree  in  an  overdue  tax  sul 
hnd  iUegallf  assessed  cannot  be  questioned  ooUi 
(i.  1,034,  36  Cal.  222,  holding  that  while  the  mk 
principle,  it  did  not  apply  to  a  judgment  order!) 
owned  by  a  city,  for  taxes,  such  a  judgment 
and  Crall  v.  Poso  Irrigation  I»stri«t,  87  Cal.  14a 

If  tbe  owner  of  property  aaieiaed  for  street 
made  a  party  to  a  suit  to  collect  the  sune,  and  tl 
agunat  all  "owners  and  claimantB,"  and  servio 
real  estat*,  the  judgment  ii  void,  p.  480. 

Cited  in  King  v.  Randlett,  33  Oal.  322,  holdi 
ment  waa  entered  against  tbe  "Independent  Cc 
was  void  as  to  the  "Independent  Tunnel  Com 
3S  CaL  440,  in  which  the  leading  eaae  waa  diet 
said  to  have  no  weight,  "where  the  qneation 
from  the  judgment -roll  that  the  court  acquired 
fendant";  6  Am.  St.  Rep.  36B,  note;  and  29  j 
Distinguished  in  Page  v.  W.  W.  Chaae  Co.,  146 


Notei  on  CftUfornIa  Reports.  32  Cki.  481-4S4 

1  torecloiure  of  street  uaecBmeat  only  uffeeta  laterest 

-tj  to  action  or  affected  with  notice  thereof. 

intt. — Judgment  In  action  for  i*  not  subject   to  ool- 

480. 

'.  Jordan,  126  Oal.  262,  boldlng  iiregnlarities  in  auesB- 

Lble  on  action  to  qnlet  tiU«  brought  after  lueh  judg- 


lEATOif  T.  son. 

ot  be  cured  out  of  landi  held  in  j<rfnt  tenanoj  or 

0,  p.  483. 

T.  Dupuf,  47  CaL  80,  holding  that  tinder  the  act  of 
oould  not  be  carved  out  of  lands  held  in  joint  t«n- 
ereon  Bling  the  declaration  is  in  exclusive  poaseBsion; 
[  8.  B.  T.  Guerra,  SI  Oil.  112,  deciding  that  in  1861  a 
aut  of  landi  held  bj  tenancy  in  common,  was  invalid; 
uidez,  TI  Gal.  607,  where  it  was  said  the  rule  of  the 
n  foroe  up  to  March  9,  1868,  but  after  the  paesage  of 
in  oommon  in  "exclusive  occupation  of  the  land,  hav- 
eed,"  could  file  a  homestead;  In  re  Carriger,  107  Cal. 
raa  held  that  an  undivided  interest  in  land  of  a  de- 
onot  be  set  aside  as  a  probata  homestead,  when  the 
itime  eould  not  have  declared  a  homestead;  Rosenthal 
10  CaL  202,  affirming  the  principal  ease;   Lindlej  t. 

1,  vhere  the  leading  case  was  criticised  and  the  rule 
Beny,  13  Nev.  C2fi,  dedding  that  a  homestead  cajmot 
ad  claimed  by  parties  as  oc^rtners;  Newton  v.  Sum- 
1  wMcb  the  leading  ease  was  referred  to,  and  holding 
d  was  tarred  out  of  land  belonging  to  a  partnership, 
not  be  granted  at  the  instance  of  another  member  of 
it  the  filing  of  the  homestead;  63  Am.  Dec  122,  123, 
ease  is  cited  in  an  extended  note. 

t  in  CommoD.—The  entry  of  a  -vendee  of  one  ooton- 
purporting  to  convey  the  entire  title,  sad  under  the 
so,  followed  by  his  exclusive  actual  possession,  does 
ouster  of  the  other  ootenant,  p.  484. 
1  T.  Johnson,  G7  Cal.  183,  and  laying  down  the  rule 
ommon  is  ousted  by  his  cotenant,  only  "when,  as  a 
aably  attentive  to  hie  own  interests,  he  ought  to  have 
itenant  asserted  an  exclusive  right  to  the  land."  In 
03  Cal.  507,  the  rule  was  doubted  and  declared  con- 
lit  of  authority.  The  leading  case  was  overruled  in 
0  CaL  359.  Cited,  in  support  of  a  similar  rule,  in 
e  N,  C  96.  Referred  to  in  note,  29  Am.  Dec  485. 


32  Cal.  484-492  Notes  on  California  Re| 

Title. — If  a  .plaintiff  in  his  complaint  avera 
set  up  an  equitable  title,  he  cannot  on  trial  r 
p.  484. 

Cited,  in  support  of  this  rule,  Tarftej  t.  Sa 
32  Csl.  4S4-488.   MOLAN  t.  REESE. 

Contract. — The  owners  of  adjacent  propel 
contract,  for  the  improTement  of  a  street,  ei 
and  a  street  superintendent,  p.  4SS. 

Cited  in  Himmelmann  t.  Spanagel,  39  Ca 
to  recover  a  street  aaBegament,  the  oourt  rt 
claim  for  damages  caused  by  the  contractor; 
Cal.  520,  holding  that  in  an  action  to  reco' 
court  would  only  consider  questions  of  juriad 
other  questions  should  be  submitted  to  the 
V.  Hoadley,  44  Cal.  270,  deciding  that  if  thei 
expenses  in  the  assessment  not  provided  foi 
take  should  be  corrected  by  appeal  to  the  sv 
Le  Breton,  30  Cal.  II.  If  an  assessment  is  u 
by  appeal  to  the  city  council;  Tumwater  v.  I 

Fraud. — Fraud  is  no  defense  to  an  action  b 
street  assesement,  but  must  be  taken  advu 
supervisors,  p.  487. 

Cited  in  Himmelmann  t.  Hoadley,  44  CaL 
rule  and  holding  that  if  the  time  for  an  apf 
elapsed  before  knowledge  of  the  fraud,  thi 
of  it.  only  in  a  direct  attaek  on  the  contract. 
56  Cal.  368,  it  was  held  that  since  the  possag 
was  a  valid  defense  in  an  action  to  reoover  i 
y.  Chadwick,  104  La.  Ann.  734,  applying  rule 
as  far  as  contemplated  by  the  contract  undei 
City  of  Fort  Huron,  63  Mich.  641,  it  was  sai< 
validate  an  a«sesBment  unless  participated  in 

32  Cal.  498-402.   DIUICK  v.  DERINGER. 

Ejectment. — If  a  tenant  u  sued  in  ejectm 
permitted  to  defend  the  action  in  the  name 
title  is  drawn  in  issue,  p.  401. 

Cited  in  Valentine  v.  Mahoney,  37  Cal.  394, 
lord  is  permitted  to  appear,  the  tenant  cannot 
quent  proceedings  to  his  prejudice;  and  Rei 
where  the  rule  was  approved  as  a  general  prii 
tinguished  on  pp.  582,  683. 

Same. — When  the  demanded  premises  are  fi 
ant,  tbe  tenant  Is  the  proper  party  defendant 


Notes  on  CKlifonua  B«ports.  38  CtL  493-190 

1  UahoDejr  v.  Uiddletoo,  41  CuL  S3. 

r. — If  ona  part  of  »  divuible  order  b  appeaJable,  wMla 

lot,  the  anpreme  court  will  review  the  AppeaJabk  par- 

HviB,  II  UouL  14. 

a.— Gorwin  r.  BenBley,  43  OaL  882,  to  tbo  point  that 

I  action  are  entitled  to  be  beard,  to  move  for  a  new 

WALD  V.  COSBETT.  8.  C.  43  GaL  472;  73  Gal.  338; 
>.  BIS. 

, — The  deed  of  a  married  woman  of  her  separate  prop- 
wledged  In  the  manner  prescribed  by  statute,  ia  vtrid, 

1  in  B.  C.  HeLeran  v.  Bentm,  43  Oal.  472.  Cited  in 
rioh,  65  CaL  S8,  where  it  was  said  tlie  oertiQcate  of 
is  as  esaential  as  the  signature;  Wambole  v.  Foote,  2 
rhich  the  oonit  decided  that  a  married  woman's  un- 
[  was  void  In  equity  as  well  as  at  law;  41  Am.  Dec 
Deo.  369,  note,  stating  that  the  notary's  seal  la  necei- 
Rep.  460,  note. 

liter  a  decree  of  divorce,  the  husband  diet,  a  supple- 
hout  a  reviv<»  as  to  his  heirs,  ordering  a  sale  of  the 
knd  a  division  of  the  proceeds,  is  void  as  to  the  heirs, 

■helan  v.  Tyler,  64  Gal..  82,  holding  that  the  death 
f  an  appeal  does  not  render  the  judgment  of  the  ap- 
Referred  to  in  Millidge  v.  Hyde,  67  Cal.  6,  and  dis- 
ground  that  the  court  in  tlie  leading  case  did  not 
ether  such  a  judgment  could  be  collaterally  attaclced 
yon  V.  Register,  36  Fla.  282,  to  the  point  that  if  in  a 
one  of  the  cotenants  dies,  his  heirs  or  devisees  must 
■efore  proceeding  with  the  partition.  Referred  to  in 
irtb.  111  III.  243,  and  deciding  tliat  a  divorced  wife 
iband's  death,  prosecute  a  writ  of  error  to  reverse  the 
aylor  v.  Ellott,  62  Ind.  690,  the  oourt  saying  that  in 
pnent  of  an  appellate  oourt  rendered  on  an  appeal 
of  a  dead  plaintiQ  was  void;  it  was  also  held  in  the 
tch  an  appeal  could  not  be  prosecuted  in  the  name 
s  to  whom,  during  the  pendency  of  the  action,  the 
a  written  assignment.  In  52  Am.  Dec  110,  note,  this 
Uscussed  and  authorities  collected.  See,  also,  S3  Am. 
d  29  Am.  St.  Rep,  616.  In  Commissioners  of  Rice  Go. 
an.  163,  it  was  held  that  a  judgment  In  a  dvU  suit. 
Rep.— 104 
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rendered  against  »  person  imprisoned  in  a 
voked  or  set  aside  upon  proper  proceedings. 

Eiectment.— Tf  plaintiff  and  defendant  ar 
pls.intiff  cannot  recover  posseesion  of  the  i 
elusion  of  defendants,  nor  can  he  recover  t 
proof  of  an  ouater,  p.  469. 

Cited  in  Gale  v,  Hinee,  17  Fla.  774,  to  thi 
lie  between  cotenants  if  an  "ouster"  be  ei 
Sogers,  25  Fla.  881,  to  the  same  point.  Refe 
G9,  note;  60  Am.  St.  Rep.  843,  note;  and  50 

T«iiants  in  Common. — If  the  wife  purchas 
in  part  with  community  money  and  in  pai 
erty,  the  wife  became^  a  tenant  in  coramon  i 
tion  of  the  separate  property  to  the  whole  pi 

Rule  applied  in  Schuyler  t.  Broughton,  70 

32  CaL  499-520.  APPEAL  OF  N.  B.  &  H.  K. 
Asseasment — Street  Railroad.—The  interest 

pany  in  the  street  is  real  estate,  and  when 
such  street,  from  which  substantial  benefits 
compan]'  as  well  ••  to  adjoining  property  ow 
to  be  assessed  for  such  beneBts,  p.  514. 

Cited  in  dissenting  opinion  of  Rhodes,  J., 
W.,  48  Cal.  634.  In  Welsh  v.  County  of  F 
held  that  a  tollroad  constituted  an  interest 
case  cited  In  support  of  that  view.  Ment 
evidence  in  Paciflc  R.  M.  Co.  v.  Railwaf  Co., 
City  of  Bridgeport  v.  N.  Y.  4  N.  H.  R.  R. 
court  distinguished  the  leading  case,  and  heli 
the  franchise  of  a  railroad  company,  ground* 
fits  expected  to  result  from  the  removal  o 
thorized  and  illegal.  Cited  in  City  of  New  E 
Co.,  38  Conn.  431,  9  Am.  Rep.  403,  to  the  po 
ties,  spikes,  eto.  of  a  railroad,  are  real  estab 
152  III.  36,  to  the  point  that  the  right  of  wa; 
real  estate;  Pittsburg  etc.  R.  Co.  v.  Hays,  17  1 
stated  that;  "Whatever  the  rule  may  be  else 
state  that  the  right  of  way  of  a  railway  con 
the  improvement  of  highways";  Cited  in  ludii 
Co.,  24  Ind.  App.  119,  hut  held  inapplicable 
Hssessments  of  abutting  owners;  dissenting  i 
V.  City,  112  Iowa,  317,  main  opinion  holding  i 
local  statutes;  Atchison  etc.  Co.  v.  Peterson, 
ing  assessment  of  lamd  uaed  for  depot,  shop 
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aialng  Btatut«  permitting  asseBsment  for  paving 
i  of  companj  to  do  tbe  work;  DuoBniDir  v.  Port 
asli.  118,  deflning  real  property;  City  of  Ludlow 
lati  S.  R.  etc.,  78  Ky.  364,  holding  tliat  a  'lot 
mpany  it  at  much  subject  to  asBesament  for  im- 
nnged  to  a  private  person."  The  general  rule  was 
s.  Court  etc.  y.  Western  Md.  R.  R.  C3o.,  50  Md. 
district  Court,  31  Minn.  355,  it  was  held  that  a 

not  asaeBsable  as  real  estate.  Cited  in  Northern 
5  Mont.  15S,  167,  holding  that  the  right  of  way 

Railroad  is  real  estate.  A  contrary  rule  was  up- 
ukee  &.  S.  P.  R.  Co.  v.  Milwaukee,  89  Wis.  517, 
the  right  of  wajr  of  n  railwaj'  company  is  not 
provementa.  Cited  in  Huntington  v.  C.  P.  R.  R. 
e  it  was  held  that  a  railroad  in  California  must 
i  8.  F.  ft  N.  P.  R.  R.  Co.  T.  State  Board,  60  Cal. 
ote;  61  Am.  Dec  SIO,  note;  25  Am  St.  Rep.  47S, 

ntea. — In  construing  a  statute,  tbe  object  to  be 
iscertained,  and  it  is  to  be  so  construed,  if  pos- 
s  may  have  effect  and  operate  barmoniouBly  to 
ip.  517,  518. 
Mint  la  University  ot  California  t.  Barnard,  67 

ited  in  es  Am.  Dec.  S62,  note,  to  the  point  that 
r  a  railway  is  the  imposition  of  a  new  burden 
leither  the  state  nor  municipality  can  authorize 
F  the  owner,  except  upon  making  compensation 
L  dissenting  opinion  of  Rhodes,  J.,  in  Appeal  of 
U  an  instance  of  an  appeal  in  special  cases  al- 

AL  OF  PIPES. 

-A  statute  authorizing  the  aaseasment  of  a  por- 
r  widening  a  street  in  a  city  upon  the  iota  bene- 

and  cross-streets   adjacent  to   the   street   to  be 
isessed  upon  the  same  principle,  p.  557. 
es  involving  the  same  principlea,  in  Brook's  and 
I.  560;  Reese's  Appeal,  32  Cal.  508;   Mahoney  v. 

Cited,  also,  in  65  Am.  Dec.  2B6. 
that   a   new  trial   will   not   be   granted,   on   the 
try  to  the  evidence,  where  there  ia  a  substantial 
report  of  commissioners  appointed  to  assess  the 

the  beneSta  resulting  from  tlw  widening  of  a 
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Cited  ia  Quint  T.  Ophir  Min.  Co.,  4  Nev.  307,  wbera  the  rale  «u  ip- 
ptied  to  a  verdict  rendered  by  a  jury  upoa  conSicting  eridenee;  T.  k  I. 
R.  R.  Co.  T.  Elliott,  G  Nev.  366,  in  wliich  the  court  refused  to  let  uidi 
ttie  report  of  "eommiuioners"  appointed  to  aaeeea  tlw  TiJue  o[  Lud 
taken  for  railway  purposes ;  and  V.  ft  T,  R.  R.  Co.  t.  Henry,  S  Ner.  I7«, 
to  the  ume  point. 

General  Citationi.— Iifentloned  In  dissentiiig  opluion  of  Rhodes,  J^  ii 
Appeal  of  Houghton,  42  Cal.  68,  as  an  example  of  an  appwl  in  '^pscitl 
eaeea"  provided  for  by  the  statute. 

32  OaL  608-664.   APPEAL  0?  BROOKS. 

Appeal — Mentioned  in  diaaenting  opinion  of  Rhmtoa,  J.,  In  Appeal  rf 
HongfatMt,  42  Cal.  68,  as  aa  example  of  an  appeal  in  "tpedal  ew^ 
provided  for  by  the  statute. 

32  CaL  666-667.   APPEAL  OF  LBFEVSB. 
AppeaL—Cited  to  the  same  point  aa  in  Appeal  of  &«oka,  11  ChL  M, 

SS  CaL  667-669.    APPEAL  OF  SIBSE. 

AppeaL— Cited  to  tiw  same  point  aa  in  Appeal  of  Brocdei,  31  (M.  UL 

32  Cal.  669-674.   WEDDEBSPOOH  v.  ROGERS. 

Pleadings. — In  an  aotioa  on  a  promissoiy  note,  a  <knial  that  tk 
plaintiff  was  the  lawful  owner  and  holder  of  the  note  is  a  dental  of  a 
ooncluaion  of  law  and  raiaes  no  issues,  p.  S72. 

Rule  apidied  in  an  action  on  a  certificate  of  depoeit,  in  ToomtM  v. 
Mills  ft  Co.,  3G  CaL  121,  96  Am.  Dee.  92,  holding  that  m  avemKiit  rf 
ownership  of  the  certificate  is  a  conclusion  of  law.  Same  doetriat  op- 
held  in  Hook  t.  White,  36  Cal.  302.  Cited  in  Curtin  v.  Kowaliky.  W 
CaL  433,  in  aotion  on  judgment  by  aasignee  thereof,  where  compbist 
alleges  assignment  of  judgment  further  allegation  that  pLaintiir  ii  m* 
owner  and  holiler  of  judgmMit  ia  unnecessary;  Kennedy  etc  Co.  i. 
Steanuhip  etc.  Co.,  123  CaL  686,  bidding  finding  on  such  issue  hbbmm- 
sary;  Pryce  v.  Jordan,  69  Cal.  671,  where  It  waa  held  that  if  the  earn- 
plaint  ahowB  indorsement,  aaslgnment,  and  delivery,  it  waa  tmneces- 
aary  for  plaintiff  to  aver  that  he  continued  to  be  the  owner;  aad  Ho- 
roe  V.  Fohl,  72  Cal.  670,  in  which  it  waa  aald  that  a  denial  that  plaia- 
tiff  waa  the  holder  of  the  note,  without  averring  facta  showing  foA 
to  be  the  case,  raiaed  no  issue.  The  general  rule  waa  followed  in  Beak 
of  Shasta  T.  Boyd,  99  CaL  606;  Goldstein  v.  Krause,  2  Idaho,  271; 
Schuttler  v.  King,  13  Mont.  228;  Cropsey  v.  Averlll,  8  Neb.  166,  holding 
that  plaintiff'a  owncnbip  of  note  being  in  issue,  it  waa  not  competcat 
for  a  witDM*  to  testify,  against  objeetlon  that  shs  was  the  owner  of  tke 
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iswer  deoiei  that  plaintiff  is  the  owner  of  the  promia- 

.intiff  intioduees  offidavitB  to  prove  that  the  note  la 

xtsnt's  counter-afBdavit  merelj'  states  the  answer  is 

1  good  faith,  such  answer  la  aham  and  should  be 

i. 

T.  UcManua,  14  Oolo.  71,  20  Am.  St.  Bep.  2ST,  where 

aimilar  facta  was  disregarded. 

.— at«d  in  Toby  t.  Oregon  Pac  R.  E.  Oo.,  98  Cal. 

'that  a  tnutee  to  whom  a  ohoBe  in  action  had  been 

lection  is,  in  contemplation  of  law,  so  far  the  owner 

1  it  in  hia  own  name." 

IKIVER  T.  LOTEJOY. 

. — All  the  makera  of  a  joint  and  aereial  promissory 
eir  relations  between  themselves,  stand  as  to  the 
I,  p.  576. 

rmed  fn  Damon  v.  Pardow,  34  CaL  281.  Cited  in  Har- 
343,  where  the  question  was  raised,  but  not  decided, 
f  the  leading  case  was  changed  by  section  2S32  of  the 
ig  that  "one  who  appears  to  be  a  principal  may  show 
inly  a  surety  except  as  against  those  who  have  acted 
apparent  character  as  principal";  it  was  held,  how- 
I  is  apparently  principal,  and  is  in  fact  auch,  cannot 
a  principal  by  showing  that  as  between  himself  and 
vas  only  a  surety;  Chafoin  v.  Rich,  77  Cal.  477,  de- 
f  is  liable  without  demand  or  notice;  Cal.  Nat.  Bank 
Id,  where  the  rule  of  the  leading  caae  was  stated 
one  aigns  as  prindpal  he  will  be  held  as  such,  not- 
reditor  knew  that  aa  betweea  the  one  thus  signing 
ebtOT  the  former  was  in  fact  only  surety.  But  in  Ep- 
114  Cal.  626,  the  court  distinguished  the  leading  case 
it  waa  decided  before  the  code,  and  held  that  under 
C^vil  Code,  "one  who  appears  on  the  face  of  an  in- 
irincipal  may  show  that  he  is  in  fact  only  a  surety." 
th  V.  Freyley,  4  Mont.  492,  in  which  it  waa  held  that 
hip  may  be  proved  by  parol.  Cited  in  Cash  Register 
[ont.  204,  61  Am.  St.  Rep.  500,  where  the  court  said: 
the  opinion  that  one  obligor  cannot  change  his  rela- 
r  by  any  agreement  with  his  joint  obligor  without 
it."    The  genera]  subject  is  discusaed  in  17  Am.  Deo. 
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32  Cal.  578-562.   PICO  t.  COLWAS. 

TrMp«M. — If  in  a  oomplaint  to  recover  for  a  tret 
that  defendant  unlawfully  entered  oa  plaintiff's  I&i 
gate,  the  gist  of  the  action  is  the  entry,  and  the  i 
ia  matter  of  aggravation,  p.  680. 

CiUd  in  Fatchen  v.  Eeeley,  19  Nev.  408,  holdinf 
of  treapaes  quare  clauBUm,  the  gist  of  the  action  woi 
ful  entry  and  the  dig^ng  and  reniOTal  of  th«  ores 

BaKment. — The  owner  of  an  easement  has  a  rig 
pair  the  easement,  but  aaide  from  this  and  analogo 
no  right  of  entry,  p.  680. 

at«d  in  Fitzell  v.  Leaky,  72  Oal.  482,  in  which  i 
easement  of  one  person  in  the  land  of  another  did  n 
a  tenant  in  common  in  any  part  of  the  land. 

32  C«L  SS2-5BS.  C.  P.  B.  R.  CO.  t.  PLACER  CO.  8 
CaL  366. 

Board  of  Kqualication  is  not  required  to  preserve 
hefore  then  in  a  matter  of  equalization,  p.  684. 

Cit«d  in  Becker  v.  Malheur  County,  24  Greg.  218, 
that  the  proceedings  of  a  board  of  equalization  will 
writ  of  review  because  the  record  does  not  ooota 
which  iU  findings  of  fact  are  based. 

32  C»1.  686-689.   GHBtADBLLI  v.  BOUSIAlfD. 

Pleadings. — Id  an  action  against  a  sheriff  and  his 
oomplaint  is  defective  as  to  the  suivties  that  merol, 
"bondsmen  became  and  ever  since  have  been  securttiei 
of  the  sheriff,  and  that  such  bond  has  been  dul; 
recorded,"  p.  688. 

Diatingnished  in  Sam  Yuen  v.  MeMann,  99  OaL 
oomplaint  against  sureties  sufficient  "which  allege 
sureties  made  aod  delivered  his  official  btMid  as  ah 
defenduits  beiiame  jointly  and  severally  bound,  eb 
the  alleged  wrongful  act  of  the  aherifl  in  his  offioi 
in  the  leading  case  it  was  pointed  out  there  were 
defendants  signed  as  sureties,  or  joined  in  the  exec 
nor  did  it  show  the  terms  of  such  bond.  Cited  in  Asei 
299,  where  it  was  held  that  the  plaintiff  in  an  inj 
liable  upon  the  injunction  bound  if  it  was  not  alio 
party  to  the  undertaking. 

Referred  to  in  BeU  v.  Peck,  104  CaL  30,  but  dec 
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corapIaiDt,  in  an  action  agaiait  a,  alieriS  and  his  official 
!3  a  cause  of  action  against  the  sheriff  as  a  tresspasser 

sureties  as  signers  of  the  bond,  there  is  &  misjoinder 
ion,  p.  568. 
»  T.  Raymond,  25  Ktm.  607. 

MORE  T.  HASSim. 
ignment. — A  claim   for  damages   caused   by  a  trespass 
gnable,  and  aasignes  may  maintain  action  in  his  own 

lie  was  adopted  in  North  Chicago  St.  R.  R.  Co.  v.  Ack- 
.  the  court  also  holding  that  a  right  of  action  for  per- 

not  assignable.  Cited  in  Stewart  v.  Baldersou,  10  Kan. 
was  held  that  a  claim  for  money  tortioualy  taken  could 
I  in  04  Am.  Dec.  517,  note. 

threatened  treapasa  upon  land,  likely  to  produce  ir- 
e  to  it,  may  be  enjoined,  p.  5M. 

ichards  V.  Dower,  64  Cal.  63,  in  an  action  to  enjoin  the 
inel.  Cited  in  Silva  t.  Garcia,  65  Cal.  692,  holdbg  that 
land  and  digging  up  fruit  trees  was   waste  in  the  eye 

in  the  dissenting  opinion  of  McFarland,  J.,  in  Natoma 
lanoock,  101  Cal.  6S,  a  case  in  which  the  majority  of  the 
grant  an  injunction.  Referred  to  in  Sonnell  v.  Allen,  53 
t  was  held  that  a  lessee  might  be  enjoined  from  remov- 
ed in  Lockwood  v.  Lunsford,  56  Mo.  78,  allowing  an  in- 
ain  unlawful  mining  of  lead  ore;  United  States  v.  Qug- 
p.  23,  restraining  the  cutting  of  growing  trees;  Union 
!o.  T.  Wsiren,  82  Fed.  Rep.  526;  4  Am.  Dee.  601,  note; 
,  note;  63  Am.  Rep.  347,  note;  and  1  Am.  St.  Rep.  376, 

ions. — A  landowner  may  join  in  the  same  complaint  a 
es  caused  by  a  trespass  and  a  claim  for  an  injunction 
injury,  p.  595. 

r  V.  Dascey,  65  CaL  406,  and  holding  that  an  action  to 
lent  oonveyances,  and  to  recover  possession  of  the  land 
onveyanoes  related,  oould  be  joined  in  one  action.  AI- 
MS V.  Dunlap,  91  Col.  390,  where  the  court  said  that  a 
.  be  allowed  in  an  action  in  which  a  trespass  and  a 
iDction  were  joined,  but  remarking  that  the  right  to  a 
h  cases  was  not  clearly  defined.  Same  principle  upheld 
lan,  93  Ind.  210.  Cited  in  Gilbert  t.  Loberg,  83  Wis.  IBl, 
d  that  deceit  in  the  sale  of  a  hone  w*a  properly  joined 
or  on  injury  to  realty. 


32  CM.  597-019  NotM  oa  UftlifomU  Beporta.  USt 

3S  Cal.  597-808.   TASSATJLT  t.  AUSTllT.   8.  C.  40  C»L  T4. 

PleadisKS. — If  the  complaint  aven  tbe  recovery  of  a  judgmant,  ttt 
defenduiU  in  their  answer  may  den;  the  aaoM  "upon  iuformstiDn  ud 
belief,"  p.  608. 

CiUd  in  Itoueain  t.  Stewart,  33  Cal.  211,  to  the  point  that  Lf  pUintiff 
alleges  payment  of  a  judgment,  it  is  sufficient  in  the  answer  to  itnj 
the  same  "on  information  and  belief,"  and  that  it  is  not  neoessary  lo 
follow  the  exact  words  of  the  statute,  "according  to  information  snd 
belief";  Jones  v.  City  of  Fetaluma,  36  CaL  234,  holding  that  "upon  in- 
fonnation  and  belief"  is  sufficient;  Kirstein  t.  Hadden,  38  CaL  1S3,  ilso 
deciding  that  "upon  informatioti  and  belkf"  is  iufficienti  and  70  Am. 
Doc  634,  note. 

Stixa*. — When  the  material  faots  alleged  in  a  complaint  are  pi- 
■umptively  within  the  knowledge  of  the  defendant,  he  most  tramtt 
them,  or  state  how  it  is  he  is  without  such  knowledge,  p.  6DT. 

Cited  in  Davanay  t.  Eggenboff,  43  Cal.  397,  holding  that  according  to 
the  rule  laid  down  in  tbe  leading  case,  if  a  complaint  averred  tbst  t 
note  had  been  paid,  a  denial  of  the  same  "on  information  and  belief 
waa  insufficient;  Cumow  t.  Blue  Qravel  eto.  Co.,  68  Cal.  283,  adoptisg 
the  rule  of  the  leading  case;  People  v.  Curtis,  1  Idaho,  756,  in  whid  it 
was  decided  that  an  allegation  setting  forth  the  coropensation  of  ■ 
probate  judge  oould  be  denied  upon  information  and  belief;  and  Com 
T.  Ahrenstedt,  I  Wash.  419,  where  it  was  held  that,  in  an  action  to  toit- 
cloae  a  lieu,  a  denial  by  defendant,  on  information  and  belief,  of  tke 
recording  of  the  notice  of  the  lien,  is  sufficient.  See  also,  TO  Am.  Bte. 
626,  S31,  note,  where  the  principal  case  is  cited  and  authorities  collectel 
ETideoce. — Sheriffs  deed  is  not  admlMible,  without  first  iDtrodnciBi 
the  judgment,  giving  sheriff  authority  to  sell,  p.  606. 

Cit«d  in  Schuyler  t.  Broughton,  66  Cal.  2G3,  and  holding  a  oomplaiBt 
fatally  defective  in  an  action  to  restrain  execution  of  deed,  whidi  il- 
leges  tliat  tbe  sheriff  levied  upon  the  property  under  a  writ  of  enen- 
ticm,  but  <Hnit8  to  allege  the  rendition  of  judgment. 

32  Cal.  609-6ie.  BASS  t.  SCHROEDES. 

Deed  of  Trust  by  Which  Grantor  conveys  to  grantee  in  tnut  to  sell 
property  and  pay  grantor's  debt  to  third  party  need  not  be  deliwred  to 
or  accepted  by  cestui  que  trust,  p.  BIS. 

Distinguished  in  Brown  v.  Bryan,  6  Idaho,  16,  trust  deed  to  secure 
given  debt  payable  at  specified  time  is  a  mortgage,  and  cannot  be  fore- 
closed by  notice  and  sale  under  power  of  sale  in  such  trust  deed- 
Deeds. — If  a  deed  is  not  delivered  it  is  void,  p.  616. 
Cited  in  Boyd  v.  Slayback,  03  Cal.  494,  holding  no  legal  preanmptioB 
of  the  delivery  of  a  deed,  arises  from  the  signing  and  aeknovledgmeBt; 
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:  T.  BailbA«lie,  as  Cal.  328,  to  the  aam«  point,  and 
DUBt  be  an  acceptance  by  grantee;  and  Ward  v. 
lis,  T  Am.  Bt.  Kep.  154,  holding  that  poaseseion  of 
w  therein  named  U  prima  [ade  evidence  of  delivery. 
r. — In  order  tl»t  a  power  of  attorney  be  irrevocable, 

have   an   interest   In   thn    property   on    which    the 

power  ia  to  be  exercised,  and  not  an  interest  in  money  derived  from  a 
Mle  of  the  property,  p,  BIT. 

Cited  in  ChamI>eTB  t.  Seay,  73  Ala.  378,  and  holding  that  an  exclusive 
igmcy  to  lell  land  and  a  stipuk-tion  that  agent  is  to  receive  one- 
foaith  of  the  proceeds  of  the  sale  thereof,  is  revocable;  Frink  v.  Roe, 
70  OaL  310,  holding  that  the  death  of  a  principal  revokes  a  power  of 
ittorney,  except  where  coupled  with  an  interest;  and  Darrow  v.  St. 
George,  8  Colo,  608,  in  which  it  waa  said  that  a  contract  of  agency  for 
oompensation  only  was  revocable.  The  doctrine  of  the  leading  cose  was 
followed  in  Hawley  v.  Smith,  45  Jni.  203.  In  Alworth  v.  Seymour,  42 
Minn.  628,  it  was  beld  that  an  agreement  to  give  an  attorney,  as  com- 
pemation  for  his  serrioes,  one-half  of  the  property  he  recovered,  did 
not  create  a  power  coupled  with  an  interest.  When  the  state  employs 
an  agent,  it  haa  the  same  power  of  revocation  as  an  individual ;  State  v. 
Walker,  88  Mo.  284,  citing  leading  case.  Where  books  and  accounts  are 
turned  over  to  an  attorney  for  collection  and  adjustment  at  a  given  per 
cent,  there  is  no  such  an  interest  as  to  prevent  revocation;  Burke  v. 
Priest,  60  Mo.  App.  313,  referring  to  the  leading  case.  Cited  in  Flagstaff 
B.  M.  Co.  T.  Patrick,  2  Utah,  313,  holding  that  the  agent  holds  hii  power 
only  at  the  pleasure  of  the  principal,  and  such  power  may  be  revoked 
at  will,  except  when  the  power  is  coupled  with  an  interest,  or  is  for  a 
Bonsideration,  or  as  security  to  the  agent.  In  China  Mut.  Ins.  Co.  t. 
Ward,  56  Fed.  Rep.  714,  it  wa«  said  that  a  ship's  general  agent,  acting 
under  a  power  of  attorney,  authorising  him  to  sell,  direct,  charter,  and 
freight,  possesses  merely  a  naked  power  revocable  by  the  principal  at 
any  time.     Referred  to  in  47  Am.  Dec.  345,  note. 

Deed  Confinuiug  Prior  Void  Deed  is  operative  (»ily  by  force  of  ita 
own  proviskma,  p.  617. 

Cited  in  Montgomery  v.  Eomberger,  16  Tex.  dr.  App.  31,  htdding 
Bndi  confirmatory  deed  valid. 
General  Citatiou-'-Brown  v.  Massey,  138  Mo.  G30. 

J2  CbL  flSO-eSS.  ATKBS  y.  BBNSLBT. 

The  defense  of  pendency  of  another  action  is  not  available,  nnle«a  the 
eansea  of  action  and  the  plaintiSs,  at  least,  are  the  same,  p.  630. 

Cited  in  Hills  v.  Sherwood,  48  Cal.  392,  holding  that  a  judgment  at 
law  against  defendant  in  ejectment  is  not  a  bar  to  a  bill  in  equity  ad- 
drtaaed  by  such  defendants  to  the  equity  side  of  the  court,  if  the  relief 


32  GbJ.  S32-G33  Notes  on  California  Reports.  \m 

■ought  IB  purely  of  equitable  eognizBiiee.  In  Coubrongh  t.  Adams,  TO 
Cftl.  379,  the  court  s&id  ttK  rule  of  the  leading  case  "ought  not  to  >pplj 
to  an  action  for  an  accounting,  where  one  or  more  it«ma  of  the  afconnl' 
ing  are  afterward  made  the  subject  of  a  separate  suit."  T!ie  l»w  ifr 
hora  a  multiplicity  of  actions  and  will  not  permit  a  party  to  proiecirtt 
two  actions  for  the  same  cause,  ....  but  there  can  be  no  roioa 
for  the  application  of  this  rule  in  cases  where  the  defendant  ii  the  tg- 
greasor,  and  the  other  party  relies  upon  tbe  matters  contained  in  prior 
action  for  his  defeuae";  Lindsay  v.  Stewart,  72  Cal.  543,  citing  leuliDg 
oasej  Pratt  t.  Howard,  109  Iowa,  606,  holding  plea  insuffident  wlwn 
parties  occupied  different  relations  to  the  respective  actiona.  (^t«d  la 
School  District  No.  1  v.  Whalen,  17  Mont.  16. 

Prior  POMCssion.— A  party  who  enters  into  the  actual  posaenkm  of 
land,  claiming  the  whole,  under  a  deed  which  describes  the  land  by 
metee  and  bounds,  ia  not  limited  in  hia  possession  to  bis  actual  ii- 
ckieura,  bnt  acquirea  possession  of  the  entire  tract,  if  it  was  not  ia  Ihi 
adverse  possession  of  any  other  person  at  the  time  of  hia  entry,  p.  <01. 

Cited  in  Walsh  t.  Hill,  36  Cal.  487,  the  court  stating  the  rule  lo  be 
settled  beyond  question.  But  in  the  concurring  opinion  of  Crockett,  J, 
in  Cannon  v.  Union  Lumber  Co.,  38  Cal.  678,  it  waa  said  "the  nil« 
should  be  limited  to  cases  wherein  the  vendee  enters  in  good  faitli  mia 
his  deed."  In  Wolfskill  v.  Malajowich,  39  Cal.  280,  the  court  Mid.  "tta 
rule  should  be  limited  to  cas.^  wherein  it  appeaxa:  I.  That  tlw  dwd 
la  for  apedfic  parcels  of  land,  with  distinct  boundaries,  and  purport*  In 
convey  the  whole  estate;  2.  That  the  grantee  entered  under  tbe  detd, 
believing  in  good  faith,  ....  he  had  acquired  an  estate  in  tb 
land,  which  entitled  him  to  the  possession  of  the  whole  tract."  Tbe  nle 
of  the  leading  case  waa  followed  in  Donahue  v,  Gallavan,  43  CaL  SO- 
Approved  in  Webber  v.  Clarke,  74  Cal.  16,  and  the  oourt  added  Uat  if 
the  grantee  entered  in  good  faith,  it  made  no  difference  that  his  graatw 
had  neither  title  nor  poaaeasioi),  prorided  the  deed  was  not  void  ob  its 
face.  The  general  principlea  of  possession  are  discussed  and  the  leadiaf 
case  cited  in  60  Am.  Dec.  602,  note,  and  86  Am.  Dec  125,  note. 

32  Cal.  632-633.   AYSBS  v.  BBIfSLEY. 

KehearinE.— An  equal  division  of  the  justices  of  the  snpiems  ccort 
upon  the  question  of  granting  a  rehearing  is  a  denial  of  tbe  rehear' 
ing  aaked  for,  p.  633. 

Cited  in  Luoo  t.  De  Toro,  8B  CaL  28,  bnt  dedared  not  hi  point;  it 
waa  stated  by  the  court  "that  the  rule  haa  always  been  as  to  petitjou 
for  rehearings,  that  as  many  justices  as  are  necessary  to  pionoiuM 
judgment  must  concur  in  granting  a  rehearing." 

32  Cal.  634-638.    PKOVIDEHCE  TOOL  CO.  v.  PBADEA.  «1  Am.  !>«. 

598. 
Clerk  acts  ministerialty  in  entry  of  default,  p.  637. 


NoUs  on  OftUforak  Reports.  32  CaI.  936-05* 

Uer  etc  Oo.  t.  CftplUl  «tc.  Co.,  Ill  Iov&,  601,  noted  undeT 
BOO,  30  CbI.  530. 

PxrticnUra  ia  too  general,  tbe  party  iec«iviiig  it  should 
ti  tor  further  pajiicuUra  of  the  <u!oount,  p.  637. 
Mraton,  J.,  dissenting,  in  the  ca«e  of  Auzerots  t.  Noglee, 
I  Iskftm  T.  Parker,  3  Wash.  774,  where  the  defendant  bad 
D  that  plaintiff  render  an  additional  itemized  account,  but 
notion  to  lie  dormant,  and  entered  upon  trial  without 
ion,  the  oourt  held  that  defendant  eould  not  object  to  the 
f  proof  under  the  first  bill  of  partjeulars.  Cited  in  Min- 
kipe  Co.  T.  Vuistrom,  51  Minn.  614. 
t  is  unneoesBBTj  for  a  party  to  set  forth  in  a  pleading 
in  acoonnt  therein  alleged,  p.  637. 

ise  V.  Hogan,  77  Cal.  186,  in  which  a  demurrer  for  ambi- 
vrtAinty  in  not  specifying  the  items  of  an  account,  was 

idons. — Referred  to  in  Graydon  v.  Thomas,  3  Oreg.  251, 
at  a  clerk  in  entering  default  exercises  no  judicial  func- 
I  in  a  ministerial  capacity.  This  rule  was  not  directly  laid 
:,  hy  leading  case  (p.  637.) 

I.   LOVE  T.  S.  N.  L.  W.  &  H.  CO.   »1  Am.  Dec.  60!. 
lortgage. — An  agreement  in  writing  to  create  a  mortgage, 
defeotiTely  executed,  or  an  imperfect  attempt  to  create  a 
ites  a  mortgage  in  equity,  p.  652. 

dt«d  and  applied  in  the  fallowing  eaaes:  Taylor  v.  A.  A 
Ja.  83S,  a  court  of  equity  enforced  a  mortgage  defectively 
I  agent.  The  court,  in  the  case  of  Oeidea  v.  Moody,  41  Cal. 
ts  equitable  powers,  enforced  a  deed,  defectively  executed 
Dited  in  Blood  v.  La  Serena  etc  Co.,  134,  holding  corpora- 
mortgage  without  resolution  of  authority  from  directors 
on;  Remington  v.  Higgins,  54  Cal.  624,  to  the  point  that 
stake  of  law  as  well  as  of  fact  will  be  considered  and  the 
1  from  its  consequences.  In  Peers  v.  McLaughlin,  8S  Cal. 
m.  St.  Rep.  SOS,  it  was  held  that  a  mortgage  signed  by 
mself  and  as  guardian  of  his  minor  children,  given  to  sc- 
ce  of  the  purchase  price  of  land  conveyed  to  himself  and 
enforced  aa  an  equitable  mortgage  upon  the  whole  land. 

I  an  authoritative  rule  in  Marganim  v.  Christie  Orange 
ri.  It  was  held  in  Henklemon  v.  Peterson,  154  IlL,  423, 
lion  of  a  necessary  seal  from  an  agreement  may  be  cor- 

II  V.  Hooper,  47  Neb.  121,  the  oourt  held  that  if  a  husband 
1  and  had  it  conveyed  to  his  wife,  and  gave  at  the  same 
Lge  in  his  own  name  to  secure  a  part  of  the  purchase 
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monef,  th«  mortgage,  though  invalid  in  law,  ii  enforceable  in  tqnitr. 
Cited  in  Brown  t.  Faimen'  Supply  Co.,  23  Oreg.  S44,  where  it  wai  uid: 
"It  ia  not  perceived  how  this  principle  can  ud  plaintifta,  where  then  it 
neither  allegation  nor  proof  that  the  iostrument  in  qneetion  ii  Um  «■■ 
tract  of  the  corporation  or  was  attempted  to  be  executed  bj  it*  u- 
thoritj."  A  trust  dead  aigned  by  only  one  witneai  instead  of  two,  wu 
held  enforoeable  in  equity  in  Young  v.  Young,  27  S.  C.  206.  Rtfemd 
to  in  AlUs  T.  Jones,  45  Fed.  Kep.  160.  Cited  in  4  Am.  St.  Rep.  096, 7Ce. 
not«,  and  18  Am.  St.  Bep.  892,  note. 

A  Mortgage  given  by  a  oorporation  is  void  at  law  if  not  signtd  ui 
sealed  in  the  name  of  Uie  corporation,  p.  662. 

Cited  in  Gsxrett  v.  Belmont  Land  Co.,  94  Term.  467,  where  it  n) 
held  that  the  deed  of  a  corporation  lacking  the  oorporate  seal  wa*  Toiil; 
and  2  Am.  Dec,  616,  QOt«. 

Pleadinga. — A  contract  may  be  declared  on  acoording  to  its  legal  d- 
feet  or  Id  haec  verba,  p.  649. 

CiUd  in  White  t.  Soto,  82  CaL  667. 

Same. — If  a  complaint  sets  out  the  otmtract  aned  on,  in  the  tan*  ii 
which  it  ia  written,  and  then  puts  a  false  eooatruction  on  ite  tenns,  ni 
repugnant  allegation  is  surplusage,  p.  649. 

Referred  to  in  Stow  t.  Schiefterly,  120  Oal.  611i  concurring  oinnica 
in  Hibemia  etc  Co.  v.  Thornton,  127  CaJ.  677,  noted  under  Stoddtid  t. 
TraadweU,  26  Oal.  294;  38  Am.  St.  Rep.  24C,  note. 

Contract  for  Mortgage  need  not  be  nnder  seal,  and  when  m*^ 
through  an  attorney,  his  suthority  need  not  be  evidenced  by  a  flti 
instrument,  p.  664. 

ated,  56  Am.  Deo.  343,  note. 

32  CaL  066-050.   WARDEN  r.  MENDOCINO  CO. 

New  Trial. — If,  after  notice  of  intention  to  move  for  a  new  trtsl  ^ 
been  filed  and  a  statement  duly  prepared  and  filed,  the  court  miie  u 
order  diamiBsing  the  motion  for  want  of  diligence  in  prosecutioD,  iud 
order  is  in  effect  denying  a  new  trial,  p.  056. 

Cited  in  Davis  v.  Hingren,  125  Cal.  60,  diacusaing  "dismisssl"  for  wint 
of  notice  of  intention;  CrediU  etc  Co.  v.  Superior  Court,  IW  CiL  S3, 
on  point  that  dismisaal  of  motion  to  vacate  order  is  equivsleot  to  desUl 
of  such  order;  Galbraith  t.  Lowe,  142  Cal.  298,  on  point  that  court  mij 
dismiss  motion  for  delay  in  prosecution;  Voll  t.  Uollis,  60  C*X  57!, 
where  an  order  of  a  lower  court  dismissing  a  motion  for  a  new  triiU 
on  account  of  a  want  of  prosecution,  was  reversed.  Id  AsbUn  r. 
Thompson,  2S  Minn.  333,  an  order  refusing  to  hear  a  motion  for  a  new 
trial  was  held  to  be  in  eSeot  aa  order  denying  a  new  teial  and  was  sf- 
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Jndidal  Notice. — The  Bupreme  court  does  not  take  judicial  notioe  of 
Uu  rules  of  the  lower  courts,  p.  668. 

Oted  to  the  lajne  point  in  Sweeney  t.  Btutford,  60  Cat.  367;  and  in 
SB  Am.  Dee.  666,  note. 

General  CltaUona.— Referred  to  In  WetberbM  t.  Carroll,  iS  OaL  6S6, 
41  an  instance  of  a  caae  where  the  ooort  convidered  points  presented 
by  what  is  known  as  a  bill  of  ezeeptlons,  instead  of  a  statement;  but 
the  ooTirt  held  it  improper  praotioe. 

3!  OsL  669-666.  SBHPLB  t.  WKIQHT. 

Hezican  Qrants.-'If  two  Mexican  grants  of  land  are  oonfirmed  and 
surveyed  so  as  to  overlap  eacb  other  in  part,  and  the  owner  of  the 
flnt  grant  surveyed  and  oonflrmed  becomes  a  party  to  the  proceedings 
relating  to  the  eonflrmatlon  and  survey  of  the  other,  he  is  bound  by 
the  prooeedings,  and  estopped  from  afterward  denying  that  this  grant 
was  properly  lM*ted,  pp.  667,  668. 

rated  in  Bemal  t.  Lynidi,  36  GaL  144,  where  it  was  held  that  a  de 
feadant  daiming  nnder  the  Van  Ness  Ordinance,  "having  made  himse:f 
a  party  to  the  proceedings  for  the  oonfirmatlon  of  the  survey  of  a  Mexi 
can  grant,  neither  he  nor  those  Rlaiwilng  under  him  will  be  permittei 
to  question  the  dttcree."  In  Yatea  v.  Smith,  38  CaL  61,  the  general  rule 
was  affirmed,  and  the  ooort  added  that  "the  confirmation  of  the  survev 
WH  binding  upon  all  persons  whether  they  intervened  or  not"  Thp 
gneral  prindples  involved  were  discussed  in  the  dissenting  opinion  o! 
Crockett,  J.,  in  Yates  v.  Smith,  38  CaL  63,  7£.  Cited  in  Semple  v.  Ware 
4i  Oal.  681,  to  the  point  that  a  party  may  waive  the  beneSt  of  an 
estoppel  in  his  favor;  and  his  failure  to  present  tUs  plea  in  hie  inter- 
vention and  his  consent  in  open  court  to  the  decree  as  ent«red,  was  a 
waiver  o(  this  right.  Again  affirmed  In  Hagar  t.  Speot,  48  CaL  408.  In 
Partridge  v.  Bhepard,  71  Cal  47G,  it  waa  said  that  a  "consent  judgment" 
was  aa  binding  as  one  entered  after  a  trial  of  the  issues.  In  Bateman 
T.  Boilroad  Co.,  B6  Mich.  444,  the  court  held  that  where  there  ware  two 
judgments,  the  first  in  time  upon  a  oollateral  obligation  rendered  by  a 
justice  of  the  pesce,  the  other  upon  the  original  obligation  rendered  in 
the  drcoit  court  and  affirmed  on  appeal  to  this  court,  that  the  latter 
judgment  should  oontrol,  being  rendered  by  a  superior  tribunal  and  last 
in  point  of  time.  Referred  to  in  Bissell  v.  Henshaw,  1  Sawy.  BSfi,  S83; 
it  was  held,  where  two  grants  orerlapped,  that  the  patentees  under  the 
elder  giant,  though  it  was  the  last  finally  located  and  patented,  have 
the  better  title. 

Fanner  Judgment  is  not  available  as  ground  of  collat«tal  attack  on 
nbsequent  judgment  if  not  pleaded  in  Aat  action,  p.  668. 

Cited  in  Board  v.  People,  189  HL  448,  holding  second  judgment  wn- 
troUbg  under  facta  stated. 
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Jndzment  Rendered  on  Stipulation  in  valid  on  coll&t«n]  ittick,  il- 
though  not  in  uxordanca  therewith,  p.  66S. 

Cited  in  Westervelt  t.  Jonea,  6  Kan.  App.  39,  applying  rnk  to  utkm 
on  judgment  so  ent«red. 

General  CiUtion.— ated  in  8.  P.  R.  E.  Co.  t.  Dull.  10  8twy.  ill.  ffi 
Fed.  Rep.  496,  to  the  point  that  the  oonfiimatlon  of  a  munj  nadB  tl» 
act  of  I860  ia  wncluHni. 


VOIiTJME  XXXIII. 

By  CHARLES  T.  BOONE. 
RsrlMd  to  Inclndo  clUtlooi  lo  Volume  147,  by  Chablii  L.  Thokpsoh. 


tS  CU.  n-24.  6ASHWILEB  t.  WILLIS.  91  Am.  Dec.  60T. 

Iridence. — Deed,  without  oorporste  seal,  but  purporting  to  h&ve  been 
cxecntcd  in  behalf  of  a  corporation  by  its  board  of  trusteei,  is  in- 
admiuible  in  endence  without  showing  authority  to  execute  it,  though 
it  recitet  authority,  p.  17. 

(^t«d,  M  autliority  to  the  mllng  atated,  in  Barney  t.  Pforr,  117  Cal. 
H;  23  Am.  Dec  746,  747,  note;  and  12  Am.  St.  Rep.  134,  note. 

Coipoiation. — Individuals  who  are  trustees  of  corporation,  when  not 
eeting  as  a  board,  have  no  authority,  independent  of  that  conferred  by 
the  cOTpomtion,  to  execute  a  deed  of  the  corporate  property,  p.  18. 

EipUioed  and  ruling  approved,  in  Miners'  Ditch  Co.  v.  Zellerbaeh, 
37  Cal  EH,  697;  S.  C.  99  Am.  Dec.  322,  323;  so,  to  same  effect,  in  Smith 
T.  Doran,  96  Cal.  83;  Blood  v.  L*  Serena  etc.  Water  Co.,  113  Cal.  226 
InnsuthoriEed  execution  of  note  and  mortgage);  and  Bicknell  t.  Min. 
Co.,  S£  Fed.  Bep.  434  (case  of  ratiScation  of  a  lease  executed  by  the  su- 
perintendent of  a  mining  company).  Cited  as  authority  in  23  Am.  Dec. 
142,  74£,  noU. 

Same.^ — Corporate  powers  can  be  exercised  by  the  trustees  only  when 
duly  aeeembled  and  acting  aa  a  board,  p.  20. 

Approved  as  authority  in  Bank  of  Healdsburg  v.  Ballbache,  S5  Cal. 
S32;  In  re  Solidarite  M.  B.  Aasu.,  68  Cal.  394;  Atta  Silver  Min.  Co.  v. 
Mining  Co.,  78  Cal.  633;  and  SalQeld  v.  Bectamation  Co.,  94  Cal.  549; 
and  to  same  effect  in  Moses  v.  Tompkins,  84  Ala.  619;  Union  Min.  Co.  v. 
Bank,  2  Colo.  675;  Allemong  v.  Simmons,  124  Tnd.  206;  Yellow  Jn  kot 
U.  Co.  V.  Stevenson,  5  Kev.  232;  State  v.  Curtis,  9  Nev.  336;  Murphy  v. 
CEtj  of  Albina,  22  Oreg.  Ill;  S.  C.  29  Am.  St.  Rep.  583  (applied  to 
members  of  common  ooundl  of  city) ;  In  re  St.  Helen  Mill  Co.,  3  Sawy. 
K;  S.  C.  10  Bank.  Reg.  413,  419;  and  Farmers'  etc.  Trust  Co.  v. 
Street  Car  Co.,  45  Fed.  Bep.  S26.  Cited  in  Curtin  v.  Salmon  R.  etc.  Co., 
130  OaL  3G1,  and  Cofer«do  etc.  Co.  v.  American  etc.  Co.,  97  Fed.  3S3,  hold- 
1663 
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ing  (tockliolden  Incapable  of  ratityiiig  mortgage  not  prarioail;  tie- 
outed  by  board  of  directors;  disKQting  opinion  in  Baooett  t.  FutgIdU, 
132  CaL  fiG2,  discuMing  power  of  stockbolden  t4>  &x  managar'i  nitij; 
Bough  T.  Breftung,  117  Hich.  6C,  as  to  asBlgnment  of  Imm  by  itod- 
holden,  and  citing  main  case  also  ta  to  title  to  corporate  propeitTi 
Nevada  etc.  Syn.  t.  Nstioual  etc  Co.,  96  Fed.  147,  aa  to  mortgK^  bf 
directors  not  acting  aa  a  board,  99  Am.  Dec  333,  note;  73  Am.  St  B«|i 
582,  note;  16  Am.  St.  Rep.  639,  note;  and  12  Am.  St.  Rep.  66,  note. 

Same. — Title  to  the  oorporate  property  is  in  the  ocn^ration,  p.  IB. 

Approved  in  San  Franeiseo  v.  Spring  Vallef  Watenrorks,  <3  OtL  Stt; 
and  Kobl  r.  LUientbal,  81  CkL  SB6. 

Same. — Power  to  sell  and  convey  oorporntt  prc^teity  can  b*  «■■ 
ferred  only  by  the  board  of  tnutees  acting  aa  audi,  bat  it  may  coifK 
the  power  upon  themselves  •■  individual  tnwteea,  or  upon  any  otte 
person  or  persona,  p.  ZO. 

Approved  in  Blood  v.  Maicoae,  38  C*l.  6H;  B.  C.  09  Am.  Dec  Iff; 
AlU  Silver  M.  Oo.  v.  Uinlng  Co.,  78  CaL  632;  Andrea  v.  Fry,  IIS  CU. 
128;  and  Kanaaa  aty  Eay-Pniaa  Co.  r.  DevU,  72  Fed.  Sep.  7SL  Ctttl 
to  ruling  stated  In  96  Am.  Dee.  627,  note. 

General  Citationa.— In  B7  Am.  Dec.  319,  note,  as  authority  that  vka 
the  common  aeal  of  a  corpot^Uon  appears  to  be  affixed  to  an  iutn- 
ment,  and  the  signatuTM  of  the  proper  offloers  are  proved,  oonits  iR  tt 
presume  that  the  officers  did  not  ezoeed  their  authority. 

33  CaL  25-31.    MUDOETT  t.  HOBRELL. 

CorpoiatlOB. — Stock  and  transfer  book  of  corporation  is  not  ti- 
mieiible  in  evidence  to  prove  that  a  person  therein  named  »  itoik- 
bolder  wBg  such,  p.  29, 

Cited  In  Welch  v.  Gillelen,  147  Gal.  678,  where  shown  that  party  took 
stock  as  pledge  and  immediately  demanded  issuance  of  stodc  to  him  si 
pledgee  and  it  was  by  mistake  transferred  to  him,  such  facta  may  be 
shown;  Tumbull  v.  Payson,  96  U.  S.  421,  holding  that  a  person  ii  pe- 
sumed  to  be  the  owner  of  atock  when  hia  name  appears  on  the  booki 
of  the  oompany  aa  a  etoeUwlder.  Examined  In  Carey  v.  Williama,  71 
Fed.  Rep.  9)0,  and  holding  that  entriea  in  the  booka  of  a  oorporstioa, 
ahowing  a  transfer  of  stock  to  a  oertsin  person,  and  payments  by  Ua 
thereon,  are  not  prima  fade  evidence  that  he  la  a  Btoaklxridw,  in  a  inlt 
to  diarge  him  aa  suoh.  C^ted  to  the  ruling  stated,  in  8  An.  Dec  640; 
note;  and  3  Am.  St.  Bep.  833,  867,  extended  note,  diacusaing  liability  at 
stockholders  for  debt*  of  corporation. 

Same. — One  who  never  aceepta  any  stock  ia  not  a  aloeUddtr,  al- 
though his  name  is  entered  aa  aueb  on  the  boolcs,  p.  30. 

Cited  in  Dunn  t.  Bowe,  lOT  Fed.  860,  but  holding  qMatta  of  atataa 
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one  of  fact  for  jmj;  Foote  r.  Anderson,  183  Fed.  S62,  an  entry  of  name 
of  penon  in  etock-book  of  bank  as  shareholder  vithout  proof  of  knowl- 
edge, auent  «r  confirmatoiy  act  on  his  part  is  not  sufficient  to  eatablish 
the  relation  so  fts  to  charge  his  estate  with  statutory  liability  as 
itockholder;  Franklin  Qlaas  Co.  t.  Aleiander,  9  Am.  Dec.  66,  note,  dis- 
"""g  the  question.  Who  are  stockholders  I  So,  in  Thompson  v.  Beno 
SsT.  Bank,   3   Am.   St.   Hep.   B50,  note,   diacussing  liabilities  of   stock- 
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Hew  Trial  cannot  be  had  i) 
been  availed  of  or  aTi»ded  ii 

ated  as  authority  in  Daris  t.  Chalfant,  Bl  Cal.  631,  setting  forth 
requisites  of  complaint  in  an  equitable  action  to  set  aside  a  judgment 
sad  to  obtain  a  new  trial;  Dunlap  v.  Steere,  92  Cal.  3G6,  setting  forth 
grouads  lor  equitable  relief  against  judgment  by  default;  State  t. 
Beage,  61  lows,  662,  and  State  t.  Jones,  12  Mo.  App.  94,  holding  that 
incompetency  of  attorney  is  not  ground  for  a  new  trial  in  civil  cases, 
bat  may  be  in  criminal  cases;  McMillan  t.  Wooley,  0  Idaho,  43,  apply- 
ing rule  to  petition  for  bill  of  review.  Cited,  bearing  on  equitable  re- 
lief against  judgment  at  law,  in  19  Am.  Dec  606,  note;  and  ZJ  Am. 
St  Bep.  148,  note. 

IS  Cal  38-45.     HANDEVILI.E  t.  SOLOMON. 

An  Implied  Tmst  cannot  exist  in  respect  to  a  claim  of  title  to  land, 
which  claim  is  without  foundation,  p.  44. 

Referred  to  in  Boskowitc  v.  Davis,  12  Nev.  462,  case  of  purchase  of 
outstanding  title  by  one  tenant  in  common,  and  a  resulting  trust  in 
fsTor  of  bis  cotenant. 

ConstnctiTe  Tmat  will  arise  when  party  takes  title  in  own  name  in 
violation  of  equitable  duties  to  another,  p.  44, 

CSted  in  Kimball  v.  Tripp,  136  CaL  636,  sustaining  action  by  one 
heir  of  decedent  against  latter's  agent. 

33  Cal.  4S-B5.    TOWNSEND  v.  TALLANT.     5.  C.  91  Am.  Deo.  S17. 

Probate  Ssle  of  Land. — If,  in  proceedings  by  administrator,  the 
eonrt  scquirea  no  jurisdiction  of  minor  heirs,  order  of  sale  is  void,  and 
the  gale  may  be  attacked  collaterally  by  tlte  heir,  p.  64. 

Cited  as  authority,  holding  that  real  estate  of  a  deceased  person  can 
only  be  sold  in  the  mode  prescribed  by  law,  in  Janes  v.  Throckmorton, 
57  Cal.  387;  so,  to  same  effect  in  Fiske  v.  Kellogg,  3  Oreg.  607;  Dawson 
T.  Helmes,  30  Minn.  112.  Cited  to  the  points  stated  ss  follows:  In  13 
Am.  Dee.  366,  note,  tliat  no  act  sanctioned  by  guardian  can  bind  minor 
■B  a  ratification;  44  Am.  Dec  239,  note,  necessity  of  jurisdiction;  so 
Not«a  CsL  Hep.— 106. 
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in  70  Am.  Dec.  710,  note;  79  Am.  Dec.  222,  noU;  83  Am.  Dec  38,  note, 
preeamption  as  to  jurisdiction;  95  Am.  Dec  461,  note,  neceisUj  of  tp- 
pointment  of  guardian  to  appear  for  aod  represent  infant  heirG  on 
application  to  sell  real  estate;  97  Am.  Dec.  464,  note,  to  tbe  nliag 
stated;  11  Am.  St  Rep.  136,  note,  appointment  of  guardian  aJ  lu...i 
23  Am.  St.  Rep.  861,  note,  validity  of  judgments,  no  guardian  ad  liiem 
appointed;  28  Am.  St.  Rep.  420,  note,  to  the  ruling  stated;  so.  ;u  sam* 
effect,  in  29  Am.  St.  Rep.  498.  note;  and  43  Am.  St.  Rep.  581.  nott; 
note  68  Am.  St.  Rep.  25.  Examined  and  distinguished  as  to  matter  of 
jurisdiction,  in  In  re  Cahill,  74  Cal.  6S;  Scarf  v.  Aldrich,  97  CaL  366;  S. 
C.  33  Am.  St.  Rep.  194;  and  WiUia  v.  Paul;,  116  Cal.  533. 

S3  Cal.  se-eo.   people  t.  laihe. 

Election*  not  held  in  compliance  with  provisions  o(  registry  ad  ut 
toid,  p.  58. 

Approved  in  State  v.  Butta,  31  Ean.  563;  and  State  v.  rrtncr.  «S 
Mo.  430,  construing  similar  statutory  provisions.  Distinguislicd  is 
Attorney  General  v.  Common  Council,  78  Mich.  558;  S.  C.  IB  Am.  St. 
Rep.  408;  and  Daggett  v.  Hudson.  43  Ohio  St.  664;  8.  C.  54  Am.  Btp. 
840,  and  holding  provisions  of  Registry  Act  to  be  unreasonable  and  mid 
So,  to  same  effect,  in  Dellis  t.  Kennedy,  49  Wis.  S7T;  S.  C.  3S  Am.  R^p^ 
790,  Taylor,  J.,  diMenting. 

33  on  M-74.    WILSON  t,  CROSa 

Hew  Trial. — When  testimony  in  court  below  is  in  form  of  depmi 
tions,  the  appellate  court  will  re-examine  it,  and  is  not  bound  bj  l^ 
rule  which  forbids  disturbing  a  judgment  where  the  evidencr  ii  om- 
aicting,  p.  69. 

Approved  in  Lander  v.  Beers,  48  Cal.  547.  Limited  in  Reav  i.  But- 
kr,  9G  Cal.  214;  and  distinguished  in  Burbank  r.  Bivers,  20  No.  BO- 
SS CU.  74-02.     MBGERLE  t.  ASHB.     S.  C.  27  Cal.  322;  47  Cal  832. 

Pre-emption.~-Declaratory  statement  ii  invalid  if  not  filed  aitUn 
time  limited,  pp.  SS,  91. 

Cited  in  Damrell  v.  Meyer,  40  Cal.  170;  Poppe  v.  Atbeam,  4!  CmL 
608,  61S;  and  Megerle  v.  Ashe,  47  Cal.  637. 

General  Citations.— In  Bludworth  v.  Lake.  33  Cal.  262,  grant  of  Unl 
bjr  Congress  to  the  state;  Smith  v.  Atheam,  34  Cal.  514,  conflicting 
patents — junior  patent  founded  on  a  prior  equity  will  prerail  oi«r  in 
elder  patent  founded  on  a  junior  equity;  Hestres  v.  BrenDOii.  37  Cat 
389,  defendant  is  entitled  to  prove  older  title  under  general  d«aia1  of 
plaintiff's  title;  San  Francisco  v.  Spring  Valley  Water  Worlts.  S9  CsL 
481,  waiver  of  benefit  of  estoppel;  Burrell  v.  How,  40  Cal.  3",  party 
must  show  all  tha  conditions  necessary  to  enable  bim  to  pre-empt; 
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Poppe  V.  Atheam,  42  Cal.  619,  jurisdiction  of  land  department;  ao,  to 
ume  effect,  in  Northern  Pac.  R.  R.  Co.  t.  Barnes,  2  N.  Dak.  371;  and 
Hastings  v.  Jackson,  46  Cal.  243;  Oagood  t.  Water  and  Min.  Co.,  66 
Cal.  5T8,  doctrine  of  relation;  Hicki  t.  Lovell,  64  Cal.  22,  former  adjudi- 
cation no  bar  when;  SchiefTerf  t.  Tapia,  68  Cal.  196,  188,  attack  by 
part;  on  patent  from  state;  Lux  v.  Haggin,  60  Cal.  433,  437,  matter 
of  evidence;  S5  Am.  Dec.  S3,  note,  Talidit;  of  location  of  public  landa; 
and  in  87  Am.  Dec.  80,  note,  conditions  enabling  party  to  pre-empt. 

a  Cal.  fl2-99.     SITER  y.  JBWETT. 

Redemption. — Second  mortgagee  not  made  party  defendant  in  fiction 
to  foreclose  first  mortgage  JB  barred  of  his  rig4it  of  redemption  within 
four  fears  after  Ilia  debt  becomes  due,  pp.  96,  97. 

Approved  in  Henderson  v.  Grammar,  06  CiL  336.  Cited,  p«rtiM  to 
foreclosure  suit,  in  76  Am.  Dec  660. 

Pleading. — Averment  in  complaint  of  facta  conetituting  *  deraign- 
meot  of  title  are  but  averments  of  evidence,  and  are  not  admitted 
by  failure  to  deny  them  in  the  answer,  p.  96. 

Approved  in  McCaughey  v.  Schuette,  117  Cal.  225,  S.  C.  69  Am.  St. 
Bep,  177,  affirming  the  rule  that  ultimate  end  not  probative  facts  are 
to  be  averred  in  a  pleading.  Principle  of  decision  approved  in  Packard 
T.  Denver  Sav,  Bank,  8  Coh>.  App.  209. 

Same. — Where  there  are  several  answers,  an  admission  made  in 
one  is  not  available  in  proof  of  issues  raised  by  the  others,  p.  97. 

Ruling  approved  in  Nudd  v.  Thompson,  34  Cal.  47;  Hayes  v.  Wil- 
Utms.  17  Colo.  471;  and  Lake  Shore  etc.  Ry.  Co.  v.  Warren,  3  Wyo. 
137;  Ball  v.  Putnam,  123  Cal.  139,  diacusging  admissibility  of  certain 
evidence.  Cited  as  authority  in  11  Am.  Dec  130,  note;  but  denied  in 
Butter  T.  Kaulbaek,  8  Kan.  671. 

33  Cal  90-102.    PEOPLE  t.  HILLEK. 

Criminal  Law, — Verdict  rendered  In  absence  of  prisoner  U  not  in- 
validated if  he  returns  before  the  jury  is  discharged,  no  prejudice  ap- 
pearing, p.  100. 

Cited  as  authority  in  68  Am.  Dec.  224,  note,  collecting  the  authori- 
tiet  on  tbe  subject. 

Cross-examination  Should  be  Confined  to  matters  which  have  been 
elicited  on  cross-examination,  p.  101. 

Distinguished  in  State  v-  Larkins,  6  Idaho,  208,  defendant  in  prose- 
cation  tor  murder  voluntarily  taking  stand  may  be  cross-examined 
about  an;  fact  testified  to  on  direct  examination  or  oonnected  there- 
with. 
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atcd  In  Kidwell  t.  Ketler,  148  CHl.  IS,  where  complniut  to  terminate 
tnut  under  will  Bets  forth  will  ajid  claims  title  to  one  half  of  tmst 
titote  uid  crou-compl&int  aete  up  will  uid  deraigns  title  thereunder, 
ind  admits  plaintiS'a  title,  allegatjoii  and  admisgioD  of  title  are  con- 
elasiona  of  law;  Weinberger  t.  Weidman,  134  Cal.  001,  noted  under 
Ouifleld  T.  Tobias,  21  Cal.  349;  Gardner  t.  McWiltiama,  42  Or.  17,  in 
■etion  to  recover  for  pasturing  stock  where  defendant  alleged  that  he  ' 
lented  premices  to  plaintiff  on  agr«enient  that  defendant's  stock  might 
nam  free  on  premises,  and  then  furUier  answers  that  for  separate  de- 
fense he  repeat*  first  answer  and  makes  same  part  of  his  answer  Mid 
Uien  set*  forth  acts  of  waste  bj  plaintiff,  answer  i*  bad. 

S3  Oal.  129-134.     MHITUKN  t.  BATLIS. 

Spedfle  Petfomuuice  will  not  be  decreed  when  the  terms  of  tba  oi»i- 
tnet  are  vague  and  nnoertain,  p.  133. 

Affirmed  in  Agard  t.  Valencia,  39  Cal.  301;  and  cited  as  authority 
to  the  ruling  statad,  in  Hollenbeck  v.  Prior,  5  Dak.  Ter.  303;  Fry  t. 
Flatt,  32  Kan.  68;  Baker  t.  Wiswell,  17  Neb.  58;  Pereau  t.  Fnderick, 
IT  Neb.  121;  Walcott  t.  Watson,  53  Fed.  Rep.  436  (suit  to  enforce  oral 
eontract  to  convey  mining  claim) ;  in  Catterlin  t.  Bush,  30  Or.  002,  hold- 
ing memorandum  of  agreement  for  sale  of  land  so  vague  and  uncertain 
u  to  be  unintelligible;  and  SS  Am.  Dec.  062,  063,  note. 

Judgment. — If  one  of  two  defendants  appeal,  judgment  nmy  be  re- 
versed a*  to  him,  and  allowed  to  *t«nd  as  to  defenduit  not  appeal- 
ing, p.  13*. 

ated  a*  auth(»ity  to  niling  stated  in  Bmith  v.  Bgner,  28  Ark.  478. 

S3  OaL  134-lGO.     BBRZO  t.  SAN  FRAIfCTSCO. 

Ifnnicipal  Corporation  is  the  creature  of  the  statute,  Invested  with 
ladi  power  and  capadt;  only  as  is  conferred  by  the  statute,  or  passes 
by  necessary  implication  from  the  statutory  grant,  p.  143. 

Affirmed  in  Ex  parte  Frank,  62  Cal.  608,  S.  C.  28  Am.  Rep.  644,  con- 
struing ordinance  of  city.  So  in  McCoy  v.  Briant,  S3  Cal.  260,  holding 
that  a  municipal  corporation  can  only  act  in  the  cases  and  In  the  mode 
pieecribed  by  the  charter.  So,  to  same  effect  in  South  Pasadena  v. 
Terminal  Ry.  Co.,  109  Cal.  321,  discussing  validity  of  municipal  ordi- 
nance. Ruling  approved  in  State  v.  Roeeostock,  11  Nev.  140;  and  Aber- 
deen V.  Honey,  8  Wash.  St.  264.    dttd  in  81  Am.  Dec  107,  note. 

Stine.— If  officers  of  a  municipal  corporation  receive  into  ite  treas- 
nry  money  obtained  from  a  sale  of  the  property  of  the  dty,  which 
Mle  is  void  for  want  of  power  in  the  corporation  to  make  it,  tile  pur- 
dtaser  oaDitot  recover  the  money  back  from  the  city,  pp.  142,  et  seq. 

Cited  in  Agawam  Nat.  Bank  v,  South  Hadley,  123  Mass.  509,  holding 
thai  If  a  town  b4»Tows  money  in  a  manner  unauthorised,  the  lender 
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cannot  recover  it  back.  So,  to  the  same  effect,  in  Hutod  Watenrortt 
Co.  T.  City  of  Hnron,  7  S.  Dak.  31;  S.  C.  58  Am.  St.  Rep.  832  Abo 
cited  in  Loring  y.  St.  Louis,  10  Mo.  App.  422;  S.  C.  affirmed  ia  W  Uo. 
460,  ease  of  recovery  from  city  of  taxes  illegally  collected. 

33  Cal.  100-167.    PEOPLE  t.  CKOCEBTT. 

Taxation. — Description  of  land  in  aasesimeut  ie  sufficient  if  it  Idea- 
tifies  the  property,  p.  167. 

I  Cited  in  I«nt  v.  TiltBon,  72  Cal.  436,  holding  tliat  when  a  ittttiU 
givee  to  a  tax  deed  effect  as  evidence  prima  facie  of  the  regultril; 
of  the  asaeesment,  and  of  all  proceedings  under  it,  the  deed  may  at*l< 
a  oloud.  Approved,  sufficiently  of  description  in  a«aessment,  in  Dri|- 
gers  V.  Cassady,  71  Ala.  63S;  and  Board  of  County  Commra.  v.  Imfcon' 
ment  Co.,  2  Colo.  639. 

33  CaL  161-170.    HATHA  WAT  T.  DAVIS. 

AppeaL — Undertaking  on  Is  an  express  oontnct  for  the  dinct  piT- 
ment  of  money  in  the   sense   of  the  statute   ralative  to  attachmwti, 

p.  lee. 

Approved  in  San  Francisco  v.  Bnder,  60  Cal.  S07.  holding  that  ■  btS 
bond  in  a  criminal  case  is  an  undertaking  for  the  direct  paymal  ol 
money  upon  which  an  attachment  may  issue.  So  in  County  of  Jlmt<- 
rey  v.  McKee,  SI  Cal.  256  (official  bond  of  county  treasuier).  So  is 
Dunn  V.  Mackey,  80  Cal.  109,  explaining  the  decision  and  affirming  tbe 
doctrine.  Ruling  disapproved  in  Hurd  v.  McClellan,  14  Colo.  216,  hol^* 
lag  that  a  writ  of  attaohment  may  not  issue  on  an  appeal  bond.  So 
in  People  v.  Boylan,  26  Fed.  Bep.  606,  construing  the  Colorado  italntc 
Cited  in  note  to  Babcock  v.  Carter,  67  Am.  St.  Rep.  200,  203,  on  gsnenl 
■nb)eet 

Attachmnit  will  not  issue  in  action  for  unliquidated  amoimts,  p.  ItT. 

Cit«d  in  Baldwin  t.  Napa  etc  Co.,  137  Cat.  649,  holding  writ  imix«pcr 
when  including  antouDts  claimed  for  unliquidated  demands  for  bnub 
of  oontract. 

AtUchm«nt.— Complaint  In  aotion  may  be  amended  without  dtssoh- 
ing  the  attachment,  p.  168. 

ated  in  Hale  r.  Milliken,  142  OaL  138,  permitting  amendment  pend- 
ing motion  to  dissolve  attachment;  dissenting  opinion  in  ToUmer  *. 
Spencer,  6  Idaho,  571,  majority  holding  v'  "  complaint  atated  t*o 
causes  of  action  and  affidavit  tor  attachnieiu  stated  thit  nota  npia 
which  second  cause  of  action  based  was  not  secured  by  mortgage,  at- 
taohment may  be  diseolved  in  tot«  where  shown  that  note  was  aeaatA 
by  mortgage. 

General  Citationa. — In  Wheeler  v.  Fanner,  38  Cal.  219,  a*  anthoritv 
lor  issue  of  attachment  to  secure  debt;  Murdook  t.  Brooks,  38  CaL  tOl, 
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conduBireneBB  of  judgment  upotL  Eoretiea  in  undertaking  on  appeal; 
PoirerH  v.  Crane,  67  Cal.  67,  diBtinguished  and  held  ina.pplieable ;  Ham- 
mond V.  Starr,  76  Cat.  559,  that  complaint  m»y  be  amended  without 
affecting  the  attAchmeat  lien;  Powers  v.  Chabot,  93  Cal.  269,  jurisdic- 
tion of  appellate  court  to  affirm  judgment;  Fisk  t.  French,  114  Cal. 
403,  discusaiog  requisites  of  aSda^t  in  attachment;  and  in  Ogden  t. 
Davis,  116  Cal.  37,  that  Hureties,  equally  with  principal,  are  bound  by 
recitals  in  bond.  Cited  in  Pairott  v.  Kane,  14  Mont.  3D,  defense  of 
■ureties  on  appeal  bondj  and  Braithwaite  v.  Jordan,  5  N.  Dak.  240, 
right  of  action  on  appeal  bond.  So,  in  11  Am.  Dec.  590,  note;  63  Am. 
Dec  381,  not«;  85  Am.  Dec.  132,  note;  and  38  Am.  St.  Rep.  719.  iu>t«, 
discnsBing  liahilitjr  of  BuretisB  in  nndertaking.  So,  in  61  Am.  Dec 
126,  note,  aa  authoritj  that  If  the  complaint  is  Incurable,  the  attach- 
ment muat  be  dissolved. 

33  CaL  17MT0.    PEOPLE  t.  EHFISE  GOLD  AlTD  SILVSB  10X010 
COHPAKT. 

Appeal. — Clerk's  minutes  of  the  trial  are  no  part  of  the  truiseripi 
on  appeal,  p.  173. 

Cited,  holding  tha>t  the  question  whether  the  trial  court  erred  in 
striking  out  parts  of  an  answer  cannot  be  pTesent«d  upon  an  appeal 
from  a  judgment  without  a  bill  of  exceptions,  in  Spence  t.  Scott,  07 
CaL  182.  So,  to  same  effect,  in  Lobdell  v.  Hall,  3  Nev.  629;  Hecla  eta. 
Co.  T.  GiBbom,  21  Utah,  76,  not«d  under  Bawley  v.  Hovious,  23  Cal. 
108. 

Ttutioa — ABsessnient  is  sufficient  when  there  can  be  no  mistake  ns 
to  the  identitj  of  the  property  intended  to  be  aMeased,  p.  174, 

Approved  in  People  r.  McCreery,  34  Cal.  440.  So  in  Reclamation  Dis- 
trict T.  Wilcox,  76  Cal.  451 ;  and  State  t.  Eureka  etc.  Hin.  Co.,  8  Nev. 
28,  as  to  omission  of  "dollar  nark"  in  tax  aesessment-roll. 

Auessment. — Dollar-mark  may  be  used  to  designate  amounts,  p.  174. 

Cited  in  Estate  of  Lakemeyer,  136  CaL  29,  sustaining  use  of  abbre- 
viations tor  date  in  olographic  will. 

33  CaL  176-183.    GASTER  t.  DOWIflB. 

To  Charge  Indorser,  it  is  not  necessary  to  show  that  the  notice  of 
dishonor  was  actually  received  by  him,  nor  eTen  that  it  was  addressed 
to  him  at  his  place  of  residence,  p.  181. 

ated  as  authority  in  34  Am.  Dec  2S4,  DotM. 

33  Oal.  183-202.    PIXLET  t.  WESIBRH  PACIFIC  RAILKOAD  COM- 
PANY.    91  Am.  Dec.  623. 
Corporation.— ProriBlon  that  railroad  company  can  only  eontraet  in 
writing  refers  only  to  contracts  wholly  executory,  p.  193. 
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Cited  in  Pftdfle  Buik  t.  Stone,  121  CtU.  200,  208,  ducuuing  but  deny- 
ing pow«r  of  president  of  insolvent  bank  to  employ  special  coDiud; 
Fontana  v.  Fadflc  Can  Co.,  129  CaL  M,  but  beld  not  Authority  that 
partial  execution  of  corporate  contract  raises  presumption  of  authoritf 
to  malce  it;  San  Diego  Gas  Co.  t.  Frame,  137  CaL  447,  holding  attoriKj 
sufficiently  authorized  to  represent  corporation;  note  to  Eoene  t,  M- 
]a«k,  72  Am.  St.  Rep.  196,  on  corporate  ratiScation.  Principle  of  ths 
decision  approved  in  Barstow  t.  City  Railroad  Co.,  42  Cal.  487  (actiM 
against  a  oorporation  to  reeover  on  a  quantum  meruit  for  serriaa  per- 
formed); 00,  to  same  effect,  in  Foullce  t.  Railroad  Co.,  61  CaL  3t7; 
Uain  T.  CasBerly,  ST  Cal.  129;  Gribble  t.  Columbus  Brewing  Co,  ID) 
OaL  72;  Streeten  t.  Robinson,  102  CaL  G46;  Cincinnati  v.  Cameron,  SI 
Ohio  St.  364;  Beers  t.  Dallea  City,  16  Oreg.  342;  Ward  t.  Town  of 
Foreat  Orove,  20  Oreg.  359;  and  Goshom  t.  County  Court,  42  W.  Th 
744.  (Sted  in  81  Am.  Dee.  107,  note,  relative  to  powers  of  mnni^pd 
corporations;  84  Am.  Dec.  318,  note,  ratification  of  unauthoriiBd  Ida 
of  agent;  95  Am.  Dec.  486,  note,  corporation  may  be  dargei  for  Hrr- 
ices  rendered  for  its  benefit;  95  Am.  Dec  827,  note,  power  of  praaidMt 
of  oorporation  to  enter  into  contract;  97  Am.  De&  319,  note;  and  i  A«u 
St.  Rep.  132,  note,  power  of  agent  to  bind  corporation  in  mattats  of 
simple  contract;  90  Am.  Deo.  333,  note,  powers  of  eorporatioiis  gea> 
orally;  3  Am.  St.  Rep.  699,  note,  estoppel  to  raise  qneatioa  ol  nlM 
vires ;  and  so,  to  same  efTect,  In  36  Am.  St.  Rep.  ISO,  note. 

33  Cal.  202-208.     HcNEIL  t.  SHISLBT. 

CoBstraction. — In  construing  written  instrnments  the  dreiuistsBMi 
under  which  they  were  written  and  the  mibsequent  eondoet  of  ths  pu- 
ties  may  be  considered,  p.  206. 

Approved  in  Sprague  v.  Edwards,  48  Cal.  249.  So,  to  saaw  dieet, 
in  Deleno  v.  Jaooby,  96  CaL  279;  S.  C.  31  Am.  St.  Rep.  204,  couidering 
validity  of  power  of  attorney. 

Findings  on  Appeal  will  not  be  disturbed  where  the  testimoay  b 
conflicting,  p.  207. 

Ruling  approved  in  Caulfleld  v.  Bogle,  2  Dak.  Ter.  407;  and  Lebi  b^ 
rigation  Co.  v.  Hoyle,  4  Utah,  330. 

33  CaL  208-212.     HOUSSIN  v.  STBWAfiX. 

ITev  Trial.— Time  to  serve  notice  of  motion  for  new  trial  does  not 
oommenoe  to  run  untQ  written  notice  of  the  rendition  of  the  decieioa 
is  served,  p.  210. 

Approved  as  "much  the  best  rule,"  in  Biagi  v.  Howes,  OS  CkL  47t; 
and  so,  in  Keane  v.  Murphy,  19  Nev.  9T.  Cited  in  UaUoiy  v.  Se^ 
129  CaL  358,  noted  under  Borland  v.  Thornton,  12  Ckl.  440;  Bank  t. 
McCarthy,  IS  S.  Dak.  302,  noted  under  Carpentier  v.  Tliniiton,  30  CaL 
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Hoticc—Wbere  it  appe&n  that  notice  wu  given,  it  will  be  piesunied 
to  have  been  in  time,  unlegg  the  record  shows  the  contrary,  p.  210. 

Baling  «pi»oved  in  Sandall  t.  Duff,  7S  Cal.  124. 

Stuat, — Serrioe  of  is  properly  made  on  persons  who  appear  by  the 
Tecotd  to  baTe  been  the  attorneys  of  the  plaintiff  In  the  oourt  below, 
p.  211. 

Approred  in  Roosh  t.  Fort,  3  Mont.  180.  Cited  in  Hoppin  t.  Bank, 
!G  Ner.  00,  holding  serrice  of  notioe  properly  made  on  attorneys  lecog- 
nked  in  lower  ooort. 

Pkading. — An  answer  tiaA  denies  a  material  averment  of  a  com- 
plaint "upon  information  and  belief"  is  a  sufficient  denial  to  raise  an 
iMoe  thereon,  p.  211. 

Affirmed  in  Jones  r.  dtj  of  Petaloma,  36  C«tL  234;  and  Kiretein 
V.  Madden,  38  Oal.  163.  Cited,  discussing  subject  of  denial  on  informa- 
tion and  belief,  in  BumE^iTeys  v.  MoCall,  70  Am.  Deo.  631,  633,  note. 

Indemnifying  Bond.— If  b<»id  is  conditJ<Hied  to  indemnify  from  dam- 
age, daznagea  are  not  reoorenble  until  they  have  aotually  occurred, 
f.  212. 

f^ttd  aa  authcvtty  in  California  Dry-DoA  Oo.  ▼.  Armstrong,  8  Sawy. 
S29,  S»;  &  C.  IT  Fed.  Hep.  £21. 

13  ObL  212-219.    SEED  t.  OHHIBCS  KAILBOID  COHPAHT. 

Foffeitnn. — Wben  created  by  statute,  the  statutory  remedy  prorided 
Is  exduaive,  p.  217. 

Alfinned  in  Smith  t.  Omnibus  S.  R.  Co.,  36  Cal.  282,  holding  that 
the  district  court  bad  no  jurisdiction  of  forfeitures  imposed  upon  rail- 
road companies.  C^ted  as  authority  in  Clear  Lake  W.  W,  Co.  v.  Lake 
County,  46  Cal.  92,  holding  tiiat  the  act  compelling  a  county  to  pay 
for  property  destroyed  by  a  mob  created  a  new  right,  and  provided  a 
remedy  therefor,  complete  in  itself. 

Constitutional  Law. — Clause  in  act  containing  an  onconatitutional 
provision  will  vitiate  the  whole  act  if  it  enter  so  entirely  into  the 
Boope  and  design  of  the  law  that  it  would  be  impossible  to  msjntain 
It  without  tbe  obnoxious  provision,  p.  219. 

Approved  as  a  rule  of  construction  in  Mayor  etc  v.  Shattuck,  19 
Colo.  109;  S.  C.  41  Am.  St.  Rep.  212;  Central  Branch  Un.  Fac  R.  R. 
Co.  V.  Railroad  Co.,  28  Kan.  460;  and  State  t.  Lancaster  County,  6  Neb. 
487. 

33  OaL  220-230.    6BE6G  t.  BOSTWICE.    91  Am.  Dec  037. 

Homestead. — Actual  family  residence  is  essential  to  homestead  claim. 
Extent  of  homeatead  fa  measured  by  use  and  occupation  as  such,  and 
■ot  by  imaginary  and  artifldal  Ums,  pp.  227,  228. 


33  Cal.  220-230  Notes  on  California  Reports.  ir4 

Affirmed  In  Mann  v.  Rogers,  35  Cal.  319;  and  tbe  rating  ftpprortd 
in  Estate  of  Delaney,  37  Cal.  179;  Gambette  v.  Brock,  41  (M.  83;  Pie>- 
cott  V.  Prescott,  46  Cal.  69;  Ham  v.  Santa  Roea  Bank,  62  CaL  131;  a 
C.  46  Am.  Rep.  665  (treating  of  selection  of  homestead);  LmgliliD  t. 
Wright,  63  Cal.  117  (holding  the  use  of  the  propertj  an  import»at  ele- 
ment to  be  considered);  Pfister  v.  Dasoey,  68  CaL  573;  In  re  Oowsj, 
71  Cal.  303,  304;  lUloney  v.  Hefer,  76  Cal.  424;  S.  C.  7  Am.  St.  R^ 
182;  In  re  Allen,  78  Cal.  295;  Lubbock  t.  McMann,  82  CaL  23T,  disMit- 
ing  opinion  of  Paterson,  J.,  page  233,  S.  C.  16  Am.  St.  Rep.  113;  BoR' 
ham  T.  Byrne,  83  Cal.  26,  holding  that  both  actual  residence  on  the 
premises  and  a  declaration  of  homeiitead,  sufficient  in  form  to  oHB]rif 
with  the  fltatute,  are  essential  to  constitute  a  homestead,  and  seitber 
is  sufficient  without  the  other;  Power  r.  Bard,  18  Mont.  20,  denjiig 
right  under  facts  stated;  Kennedy  r.  Gloster,  93  Cal.  147,  selectioi  u 
homestead  of  farm  subdivided  into  fields;  so,  to  same  effect,  in  (laf- 
lord  V.  Place,  98  Cal.  478;  Keyes  v.  Cyrus,  100  Cal.  324;  S.  C.  38  A». 
St.  Rep.  208;  and  DicuB  t.  Hall,  S3  Ala.  100.  The  ruling  sUted  is  Eb- 
wise  approved  in  the  following  citations;  Oliver  t.  Snowden,  18  fb. 
834;  S.  C.  43  Am.  Rep.  330;  Dnicker  t.  Rosenstein,  19  Fla.  IBS;  Jfe- 
Dougall  T.  MeginnisB,  21  FU.  372,  noting  that,  in  Florida,  «itait  of 
homestead  is  measured  by  quantity  and  not  value;  Ashton  J.  bgle, 
20  Kan.  679,  S.  C.  27  Am.  Rep.  201,  holding  that  houses  rented  la  ta- 
ants  form  no  part  of  homestead;  Power  v.  Burd,  18  Kev.  tt;  ai 
SUte  V.  Mason,  16  Mo.  App.  148.  Cited  in  Pryor  v.  Stone.  TO  Aa. 
Dec.  348,  349,  note,  on  what  may  be  exempt  as  a  bomesteid;  n,  to 
same  effect,  in  93  Am.  Dec.  432,  noU;  9B  Am.  Dec  494,  5S6,  ddU;  7 
Am.  St.  Rep.  183,  note;  26  Am.  St.  Rep.  324,  note;  34  Am.  St.  B(p. 
838,  note;  and  62  Am.  St.  Rep.  697,  note;  TO  Am.  Dec  350.  3J1,  3^ 
note.  Referred  to  in  2  Woods,  662,  note  as  treating  of  tbe  ehincter 
of  premises  in  which  a  homes  tend  right  may  subsist.  Distinguuhed 
in  Ombaum  v.  His  Creditors,  61  Cal.  461,  dissenting  opinion  of  Ujridc, 
J.  Disapproved  in  Smith  v.  Stewart,  13  Nev,  68,  76,  29  Ohio  St.  SM, 
construing  Nevada  homestead  law  of  1865. 

Same. — (Maiming  premises  not  subject  of  homestead  do«s  not  in- 
validate the  claim  as  to  that  clearly  subject  to  such  exfoipUoo,  f- 
226. 

Approved  in  King  v.  Gott,  TO  Cal.  241.  So,  to  same  effect,  in  Fei- 
guson  T.  Kumler,  27  Minn.  1S9,  160;  and  Hargadene  v.  Whitfield,  Tl 
Tex.  491. 

Same. — Homestead,  though  used  also  as  a  place  of  bniineM  by  tie 
family,  will  not,  for  that  reason,  cease  to  be  a  homestesd,  p.  !2S. 

Cited  as  authority  to  ruling  stated,  in  Blue  v.  Blue,  87  Am.  l>ec.  230, 
note,  discussing  sale  of  homestead  under  execution.  So,  to  umt  effect, 
in  Oayk>rd  v.  Place,  B8  Cal.  478;  Keyes  v.  Cyrus.  100  CU.  >"!  S-  C 
38  Am.  St.  Rep.  298;  and  Dieus  t.  Hall,  S3  AU.  160. 
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Homestead — Value. — Excess  oi^r  statutory  amount  la  not  liome- 
stcid,  p.  228. 

Cited  in  Bank  of  Woodland  v.  Stephens,  144  Cal.  683,  on  point  that 
mortgage  on  homestead  exceeding  five  thousand  dollars  in  value  need 
not  be  presented  as  probate  claim. 

General  CitatielM.— Referred  to  in  Lindley  7.  Davis,  6  Mont.  466,  as 
setting  forth  the  prorisions  of  the  California  Homestead  Act  of  1361, 
Eobsequently  adopted  in  Montana.  Toby  t.  Oregon  Pac  R.  Co.,  9S  Cal. 
497. 

.  SAN   FKAVCISCO    AfTD    SAH  JOSE 

AppeaL — Erroneous  instructions,  not  prejudicial  to  appellant,  will  be 
disregarded  on  appeal,  p.  233. 

Cit«d  as  authority  to  ruling  stated,  in  Hebbard  v.  Jefferson  etc.  Min. 
Co.,  33  Cal.  292;  and  Hughes  v.  Wheeler,  76  Cal.  233. 

Fence. — Standard  of  fenoe  required  of  railroad  company  ia  the  gen- 
eral one  for  lawful  fences,  p.  234. 

ated  in  Meade  t.  Watson,  S7  CaL  G94,  and  appUed  to  eases  of  line 
or  division  fences. 

Evidence. — Opinion  of  eiperts  is  not  admissible  on  the  question  of 
the  sufficiency  of  a  fence  to  turn  cattle,  p.  236. 

Cited  in  SappenSeld  t.  Main  Street  etc  Railroad  Co.,  91  Oal.  60, 
and  applied  to  question  of  negligence.  Cited  to  the  ruling  stated, 
in  St.  Louis  etc.  Ry.  Co.  v.  Ritz.  33  Kan.  407;  Railroad  Co.  v.  Schultz, 
43  Ohio  St.  277;  S.  C.  54  Am.  Rep.  808;  and  66  Am.  Dec  227,  note. 
So  in  Ferguson  v.  Hubbell,  97  K.  Y.  616,  S.  C.  49  Am.  Rep.  551,  holding 
that  the  proper  time  to  bum  a  fallow  is  not  a  question  of  expert  evi- 
dence; and  so  in  Dillard  v.  State,  68  Miss.  389,  question  of  flow  of 
blood  ae  evidence  of  position  of  combatants.  Distinguished  in  Frits 
V.  Western  Union  Tel.  Co.,  25  Utah,  273,  in  an  action  against  a  tele- 
graph company  for  death  of  one  of  its  linemen  while  putting  up  wire 
which  crossed  feed  wires  of  lighting  company,  question  as  to  number 
of  men  needed  in  stringing  wires  over  teed  wires  and  where  they  should 
be  stationed  is  proper  one  for  expert  evidence. 

General  Citation.— Folsom  v.  Concord  etc.  R.  R.  Co.,  08  N.  H.  457. 

BailToad  Fences, — Statute  ia  designed  for  protection  of  adjoining 
owners,  p.  236. 

Cited  in  Boyd  v.  Southern  Cal,  Ry.  Co.,  126  Cal.  573,  discussing  juris- 
diction of  action  for  injury  to  animals  under  section  485,  Civil  Code; 
Koversorry  v.  Duluth  etc  Co.,  116  Mich.  150,  on  point  that  owner  of 
animals  cannot  recover  for  injuries  received  by  their  straying  through 
fences  established  and  maintained  by  hinuelf.    Distinguished  in  John- 
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■on  V.  Oregoa  etc  Bj.,  7  Idaho,  361,  statute  requiring  nibaadt  te 
(enoe  ri^t  of  W%j  where  aBiiie  is  contiguoiu  to  privBte  property  ii 
for  benefit  of  genei&l  publio  and  not  for  sole  b«n«fit  of  adjoining  own- 


33  CaL  23T-25S.    TSWE8BVBT  t.  MAGRAFT. 

Landlord  and  Tenant. — General  rule  is,  that  tenant  cannot  diipitl* 
his  landlord's  title,  and  the  estoppel  oontinues  to  the  end  of  the  tm- 
ut'B  occupation,  p.  244. 

Kuiing  approved  in  Roliertsoti  t.  BIddell,  32  Fla.  311,  holding  thit 
tenant  ma;  show  that  landbMrd's  title  liaa  expired.  Bo,  in  Bovdiib  t. 
Dubuque,  38  Iowa,  346,  holding  that  the  tenant  eannot  dispute  his  land- 
lord's title  during  the  oontinnanee  of  the  laase. 

Same. — Tenant  cannot  set  up  against  his  landlord  an  outitandiif 
title  without  first  surrmdering  possession,  p.  244. 

ated  to  ruling  sUted,  in  31  Am.  Dec  flOT,  note. 

Same. — Exceptions  to  general  rule  set  forth,  including  the  aioeptki 
tiiat  tenant  is  not  estopped  where  he  did  not  talce  possesaion  nadti 
the  lease,  but  waa  in  possession  at  the  time  he  took  the  lease,  p.  US. 

AfBimed  in  FrankUn  t.  Herida,  3S  CaL  BM;  8.  C.  B6  Am.  Dec  131; 
Davis  T.  McOrew,  82  Cat.  138;  and  Oneto  v.  Bestano,  89  CaL  68  (cue 
of  lease  of  water  right  while  lessee  waa  in  possession).  Apprond  ia 
Lakin  r.  D0II7,  63  Fed.  Rep.  339.  Cited  as  authority  in  Pacific  Uut 
L.  Ins.  Co.  T.  Stroup,  63  CaL  163,  in  which  case  the  lessee  in  posiessioi 
accepted  the  lease  through  misapprehension  of  his  rights.  Prindplt 
of  the  decision  held  inapplicable  in  Hason  t.  Wolff,  40  Cal.  250,  u 
action  for  unlawful  detainer,  in  which  action  "^hs  question  of  title  is 
not  invalved,  and  cannot  be  raised."  So,  to  same  effect,  in  Eunilca 
V.  Murphy,  107  Cal.  114,  115.  (Sted,  holding  that  the  tenant  mast 
prove  paramount  title  in  himself,  or  those  under  whom  he  claimi,  ud 
that  it  is  not  enough  to  dispute  the  title  by  averment,  in  Penlta  v. 
Ginochio,  47  CaL  4S0.  Harmonised  in  Falmtag  t.  Doutrick,  69  CaL  IBS. 
S.  C.  43  Am.  Rep.  256,  discussing  subject  of  eviction;  cited  in  msjoritj 
and  diasenting  opinions  in  Franklin  v.  Mend*,  36  Cal.  670,  S71,  ill, 
afBnuing  rule  when  tenant  was  in  possession  at  time  of  lease;  Tnllia 
T.  Tacoma  etc.  Co.,  19  Wash.  144,  145,  but  holding  traant  not  within 
operation  of  the  exception;  Latailladi  v.  Santa  Barbara  Gaa  Co.,  58 
Cal.  5,  in  which  case  defendant  entered  by  permission  of  platntiff,  snd 
was  held  to  be  estopped  to  deny  title  of  plaintiff.  Distinguiihed  in 
Piper  T.  Cashell,  122  Fed.  616,  where  a  tenant  in  possession  under  least 
takes  s«oond  leaae  from  another  lessor  olaiming  title  hostile  to  first  les- 
sor, he  la  estopped  to  deny  second  lessor's  title.  Ruling  dented  in  the  fol- 
lowing cases,  maintaining  the  dootfine  that  a  tenant  is  wtopped  fnm 
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eoaverting  Ua  UndloTd'a  title  vhil«  reniKiiuiig  m  poieesaion,  thougli  in 
poMCMion  at  tlw  time  of  Um  mftlciiig  of  the  leoM,  unless  he  oan prove  tlut 
Uk  Itmte  WM  obtained  by  fraud,  miiappreheiuion,  or  mistake;  Lyon  t. 
Waihbuin,  8  Colo.  205;  Crockett  v.  Allhoiue,  36  Mo.  App.  418;  Fftrrott 
T.  HungelbQjger,  9  Hont.  G33,  534;  Willianu  v.  Wait,  2  S.  Dak.  218; 
39  Am.  St.  Rep.  774;  and  Tyler  v.  Davis,  61  Tex.  ST7.  Cited  in  13  Am. 
Dec  flB,  70,  note,  collecting  the  autboritiea  on  the  subject. 

Kndlngs. — Tlie  oonrt  should  require  eaeh  party  to  aubmit  such  ques- 
tions of  fact  aa  he  deaires  ananered,  and  the  court  should  answer  them 
from  the  evidence  before  announcing  ita  judgment,  p.  274. 

Approred  aa  a  mle  of  practice  in  Emmal  r.  Webb,  36  Cal.  202;  Prince 
V.  Lynch,  38  Cal.  531;  Porter  r.  Woodward,  67  Cal.  638;  and  Eabn  t. 
Bnwlting  Co.,  2  Utah,  377. 

S3  Cal.  266-266.    BLUDWORTH  T.  LAKE. 

Public  Lands. — Grant  to  state  by  act  of  Congress  of  five  hundred 
tliouBand  acres  was  in  presenti  of  lands  to  be  selected,  p.  261. 

Cited  to  ruling  stated  in  Sanger  t.  Sargent,  8  Sawy.  94. 

Same. — After  a  due  selection  and  location  of  such  lands,  a  perfect 
title  therein  vested  in  the  state,  which  title  passes  by  her  patent,  p. 
HL 


Same. — Selection  and  location  under  such  grant  vest  the  beneficial 
interest  in  the  purchaser,  and  the  state  holda  the  legal  title  in  truat 
for  the  pnrchaser,  p.  262. 

Cited  in  I^ugenoor  v.  Shanklin,  67  OaL  76. 

Same. — If  there  be  a  trust  in  favor  of  another  party  at  the  time  of  the 
issuance  of  the  patent,  a  court  of  equity  will  control  the  operation  of 
the  legal  title  for  tite  benefit  of  the  cestui  que  trust,  p.  203. 

Ruling  approved  and  applied  in  Waaley  v.  Foreman,  38  CaL  02;  O'Con- 
nor V.  Irvine,  74  Cal.  440;  Buckley  v.  Howe,  86  CaL  600;  Brown  v. 
Warren,  16  Nev.  234;  South  End  Min.  Co.  v.  Tinney,  22  Nev.  30;  and 
I*kin  V.  Gold  Min.  Co.,  II  Sawy.  Z3B;  S.  C.  26  Fed.  Rep.  341.  Distin- 
guished in  Mauley  v.  Cunningham,  72  CaL  242,  a  contested  claim  to 
purchase  certain  state  lands. 

Hoitgage  is  not  a  conveyance  of  the  land,  and  the  mmtgagee  sim- 
ply has  a  lien  upon  the  land  for  the  security  of  hie  demand,  p.  284. 

Ap{H«ved  in  Jackson  v.  Lodge,  36  Cal.  3S;  and  so  in  Witherell  t. 
fnberg,  4  Bawy.  236,  holding  that  a  mortgage  is  a  mere  security  in 
Oregon;  Sidney  etc  Co.  v.  South  Ogden  etc.  Co.,  20  Utah,  276,  noUd 
under  Dutton  v.  Warshauu,  21  CaL  606.  Cited  to  ruling  stated,  in 
70  Am.  Deo.  876,  not«. 


33  CkL  260-287  NoUi  on  California  BeptHtc  HIS 

33  C&l.  266-279.    PETEBSOH  t.  HORIIBLOWBK. 

Homestead. — Under  act  of  18fl2,  the  homestead  might  b«  mottgiged 
by  huBband  and  wife  to  secure  a  loan,  without  declaration  of  ibu- 
donment,  pp.  274,  275. 

Cited  in  Hopper  v.  Parkinecn,  6  NeT.  238,  holding  a  chiim  of  home- 
stead exemption  subordinate  to  a  mortgage  given  to  secure  tb?  pur- 
chase money  of  the  property. 

Forced  Sale.— When  the  owner  consents  to  sate  on  execution.  tW 
sale  is  not  "forced,"  p.  276. 

Ruling  approved  in  Patterson  v.  Taylor,  15  Fl*.  342;  and  Moran  t. 
Clark,  30  W.  Va.  375;  S.  C.  6  Am,  St.  Rep.  81,  Cited  in  Karcbtr  ». 
GauB,  13  8,  Dak.  389,  79  Am,  St.  Rep,  896,  applying  rule  to  rale  under 
power  contained  in  mortgage.  Commented  on  in  Black  t,  Rockmon, 
60  Tex.  95;  and  Inge  v,  Cain,  65  Tex,  80,  construing  Texas  homestctJ 
nets,  and  holding  that  any  sale  by  means  of  the  process  of  a  initit 
is  a  "forced  sale." 

General  Citations. — In  Verdier  v.  Bigne,  16  Oreg.  210,  nuintainiDg 
jurisdiction  of  courts  of  equity  to  foreclose  mortgage  liens. 

33  Cat.  279-287.    BZ  PARTE  SHKADBR. 

Legislative  Power  prescribes  rules  of  conduct  for  the  goTemmnit  rf 
the  dtisen  or  subject,  while  judicial  power  punishes  or  redresses  wroop 
growing  out  of  rules  previously  established,  p.  283. 

Referred  to,  bearing  on  the  distinction  stated,  in  Smith  t,  StrDthen, 
68  Cal.   laS. 

Legislattue  may  Delegate  Power  to  municipal  corporations  to  ^- 
vide  for  the  preservation  of  the  public  health,  p.  ZS4. 

Cited  in  Dobbins  v.  City  of  Los  Angeles,  139  Cal.  184,  saiUtnlBg 
ordinance  defining  limits  for  erection  of  gasworks;  Odd  Fellows'  Cen. 
Aesn.  V.  San  Francisco,  140  Cal.  231,  234,  noted  under  Ex  parte  Andnwi. 
18  Cal,  679;  Porter  v.  Ritch,  70  Conn,  257,  sustaining  statutfs  si  W 
examination  and  commitment  of  insane  persons;  Johnson  v,  Siroonton, 
43  Cal.  249,  sustaining  validity  of  "swill-milk  ordinance"  of  San  Frsn- 
eisco;  Ex  parte  Casinello,  62  Cal.  641,  sustaining  validity  of  ordLBance- 
prohibiting  the  deposit  of  rubbish  upon  any  public  street;  so  tn  £i 
parte  Heilbron,  65  Cal.  610,  of  an  ordinance  prohibiting  the  slsufhter- 
ing  of  animals  within  the  city  limits  of  Sacramento;  so  in  In  rt  Une- 
han,  72  Cal.  116,  of  an  ordinance  prohibiting  the  keeping  of  covs  with- 
in certain  portions  of  the  city  limits  of  San  Francisco;  so  in  McCloskry 
T.  Kreling,  76  Cal.  512,  of  an  ordinance  establishing  fire  limits  in  the 
city  of  San  Francisco;  so  in  Ex  parte  Lacey,  108  Cal.  329,  S.  C.  49  Am. 
St.  Rep.  94,  of  an  ordinance  limiting  the  use  of  steam  csrpet-beatinf 
machines;  and  so  in  In  re  Wong  Yung  Quy,  6  Sawy.  447,  S.  C.  2  Fsd. 
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Rep,  629,  maintaining  the  validity  of  a  statute  relative  to  disinter' 
ment  of  Cliinese.  Cited  to  ruling  stated,  in  34  Am.  Dec.  633,  note,  col- 
lecting and  collating  tlie  autboritieB  on  the  subject. 

General  Citation. — In  University  of  California  v.  Bernard,  ST  Cal. 
613.  that  where  there  is  a  reasonable  doubt  whether  an  act  is  repug- 
nant to  the  eoDstitution,  its  constitutionality  should  be  affirmed;  Wood- 
ward V.  Fruitirale  Sanitary  District,  B9  Gal,  563,  that  all  laws  affect- 
ing the  peace,  good  order,  morals,  and  health  of  the  community  come 
within  the  police  power  of  the  legislative  department  of  the  state;  and 
referred  to  in  I*w8on  v.  Jeffries,  47  Miss,  705,  S.  C,  12  Am,  Bep.  354, 
ti  an  adjudication  bearing  upon  the  power  of  a  legislative  body  to 
perform  judicial  acts,  and  holding  that  an  ordinance  passed  by  a  con- 
stjtutiooal  convention  granting  new  trials  in  certain  caeea  waa  not  a 
Illative  act,  and  was  void, 

»  Cal,  288-280.    CADIZ  r.  MAJORS. 

Conveyance  by  Qnitclaini  Deed  doea  not  preclude  the  grantor  from 
afterward  acquiring  and  holding  for  his  own  uae  the  true  title  to  the 
land,  p.  289. 

Atfinned  in  McDonald  v.  Edmonds,  44  Cal.  330;  and  principle  of  the 
decision  approved  in  Harrison  v.  Boring,  44  Tex.  261,  Approved  tn 
State  r.  Kemmerer,  14  S.  Dak.  ITS,  under  quitclaim  deed  grantor's 
title  acquired  by  assignment  to  her  of  certificate  of  sale  under  mort- 
gage in  force  ftt  date  of  deed  doea  not  pass  to  grantee;  68  Am.  Dec. 
S66,  note. 

Equitable  title  cannot  av<ul  defendant  in  ejectment,  unless  it  be 
pleaded,  p.  289. 

Approved  as  the  settled  rule  in  McCauley  v.  Pulton,  44  Cal.  362; 
Hidta  V.  Lovell,  84  Cal.  18;  S.  C.  49  Am.  Bep.  680;  Arguello  v.  Bours, 
(7  Cal.  450;  Reece  v.  Roush,  2  Moat.  590;  and  Lamme  v.  Dodson,  4 
Mont.  590;  McClory  v.  Eicke,  11  N.  Dak.  42,  where  in  action  for  pos- 
session of  land,  answer  alleges  title  in  one  defendant  and  that  other 
defendant  holds  under  him  but  sets  up  no  equitable  defense,  evidence 
pertineat  to  title  of  defendant  is  admissible  to  sustain  equitable  right 


,   JEFFEBSON   GOLD    AND   SILVER 

Nonprejndicisl  Error.— If  plaintiff  fails  to  make  out  a  prima  facie 
case  in  his  proofs,  judgment  will  not  be  reversed  because  of  erroneous 
JMtructiona  to  jury,  p.  292. 

Cited  in  Aguirre  t.  Alexander,  56  C«L  S9,  dissentinff  opinion  «< 
Boas,  J. 
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33  CaL  2fi2-29B.    6VSSIK  t.  KEESB. 

Street  AsHutnent. — Contractor  must  nae  dOigenee  to  tern  cnrati 
peraooftUj,  before  »e»Tching  for  agent,  Mid  to  aetkrch  for  agent  baton 
pnblk  demand  on  premiuB,  p.  298. 

Approved  in  McBean  t.  Martin,  M  OaL  1)0,  in  wUcb  cue  a  on- 
plaint  in  an  action  to  enforce  tke  lien  of  an  aMceament,  alle^  ■ 
demand  publicly  made  upon  the  premises,  but  failing  to  allc^  tliat  tk 
defendant  or  hia  agent  oould  not  be  aonvementlf  found,  vaa  htld  t» 
be  fatallj  defective. 

S3  Cal.  299-308.    LB7ITZEY  t.  CAHHIHG. 

Honpiejndidal  Etiot,  oeciuTing  during  progrew  of  trial,  I*  not  gnod 
for  r«7ereal,  p.  30S. 

Approved  in  In  re  Spencer,  M  CaL  450,  454;  Bobinwrn  t.  Ivpariil 
S.  M.  Co.,  5  Nev.  78;  and  Gandette  r.  Travia,  11  Nev.  161  (eaae  of  ind- 
vertent  aaaumption  of  fact  b;  the  court).  Cited  in  Santa  Ana  t, 
Gildmacher,  133  CaL  399,  applyiug  rule  to  iDBtrnctioiis  ea  to  matttn 
of  fact. 

InstmctiDna. — It  ia  error  for  the  ooort  to  charge  the  jury  in  reapert 
to  mattere  of  fact,  p.  305. 

ated  in  87  Am.  Dec.  102,  note. 

Covenant  for  Owner's  Qniet  Enjoyment. — Briction,  invasion  w  dis- 
turbance of  posseBBion  is  auflicieDt  as,  p.  306. 

Cited  in  Agar  v.  Winslow,  123  Cal.  693,  69  Am.  St.  Bep.  88,  SB,  but 
holding  no  eviction  shown  under  (acts  stated;  Foley  v.  Laoert,  SE  Oi. 
170,  noted  under  Playter  v.  Cunningham,  21  Oal.  229. 

Oeneial  Citation.— In  91  Am.  Dec  56S,  note,  tenant's  option  to  ic- 
new  lease;  1  Am.  Dec  9,  note,  damages  recoverable  for  bieMh  of  em- 
nant;  so  in  19  Am.  Rep.  49,  note;  and  £4  Am.  St.  Bep.  868,  note. 

33  Cal.  310-317.    GIBSOIf  ▼.  PDCHTA. 

Wat«  Bights.— A  eeUter  on  public  land  D*y  irrigate  Us  land,  de- 
voted to  agriculture,  and  an  action  cannot  be  maintained  against  Ub 
for  a  reasonable  exercise  of  the  right,  although  adjacent  miners  mij 
suffer  annoyance  or  injury  thereby,  p.  316. 

Cited  OS  authority  in  Oarit  v..Willett,  36  CaL  549;  and  91  Am.  Dee. 
095.  note.  Principle  of  tbe  deciaion  approved  and  applied  in  Baraaid 
V.  Sherley,  13G  Ind.  555;  S.  C.  41  Am.  St.  Rep.  460;  aod  Union  JCll  * 
Mtn.  Co.  T.  Danberg,  91  Fed.  Bep.  97. 

33  Cal.  317.    FOT  v.  DOMEC 

Appeal. — To  be  effectual,  fliing  of  notice  of  must  precede  or  he  «*■ 
temporaneoua  with  the  aervice  of  the  oopy,  p.  317. 
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Approved  in  Courtright  t.  Berkins,  2  Hont.  40S;  tM  L^on  Oooutf 
T.  Waahoe  County,  8  Nev.  178. 

J3  0«L  318-323.     KIHG  t.   RANDLETT. 

HininE  CUim. — Since  puBage  of  act  ot  1860,  title  to  mining  claim 
can  be  passed  ooly  by  an  instrument  in  vriting,  p.  320. 

Cited  as  authority  in  Pelger  v.  Coward,  36  C^  663;  Gttrthe  t.  Hut, 
T3  CaL  544. 

Jniiadiction. — Where  remwd  of  judgment  fails  to  show  jurisdiction 
b;  service  of  procees  or  otberwise,  the  judgment  is  utterly  void,  p.  322. 

Cited  to  ruling  sbited,  in  91  Am.  Dec.  697,  note;  and  to  same  effect, 
b  Layton  v.   Trapp,  20  Moat.  466. 

No  piesumptiou  will  be  indulged  in  favor  of  jurisdiction  by  justices' 
eonrta,  p.  322. 

Approved  in  Ex  parte  Kearny,  60  CaL  217;  Keybers  v.  MeComber, 
n  CU.  396;  and  Layton  v.  Trapp,  20  Afont.  466;  Fhelpe  r.  HoCollam, 
10  N.  Dak.  640,  oonatruing  looal  stetutes  and  applying  rule  to  quMtion 
of  Mirioe  of  aununons  in  svoh  court  in  action  on  judgment. 

13  CaL  323-326.    FBANaS  t.  COX. 

Defanlt — Facte  oonetituting  the  defense  need  not  b«  detailed  in  the 
^davit  on  application   to  open  default,   p.   32G. 

Approved  in  Tuttle  v.  Soott,  119  Cal.  668;  State  v.  Mining  Co.,  18 
Nev.  202;  and  Griswold  Linseed  Oil  Co.  v.  Lee,  1  S.  DaIl  635,  637,  638; 
8.  C.  36  Am.  St.  Rep.  764,  766. 

Vacation  of  Default. — Counter -affldavits  cannot  be  received  oa  the 
question  of  merits,  p.  326. 

Approved  in  DonglMS  v.  Todd,  BO  Cal.  6S7;  Bauer  etc  Co.  v.  Qil- 
hnn,  13S  CaL  364,  noted  under  Woodward  v.  Backus,  20  Cal.  141; 
Uinnesota  etc.  Co.  v.  Holz,  10  N.  Dak.  24,  refusing  to  OMiBider  such 
affidavits  on  motion  to  vacate;  Butte  Butchering  Co.  v.  Clarke,  19  Mont. 
311,  tctding  that  the  court  will  hear  counter -afBdavits  only  upon  the 
queation  as  to  excuse  for  permitting  the  default.  So,  to  same  effect, 
m  Qriswold  Linseed  Oil  Co.  v.  Lee,  1  S.  Dak.  63fi;  S.  C.  36  Am.  St. 
Rep.  764. 

Genual  Citationa. — In  Nevada  Bank  v.  Dreebach,  63  Cal.  326,  that 
an  affidavit  of  merits  is  indispensable  aa  the  baaia  of  a  motion  to  va- 
cate a  judgment;  and  in  Griswold  Linseed  Oil  Co.  v.  Lee,  1  S.  Dak. 
637,  S.  C.  3S  Am,  St.  R«p.  766,  that,  aa  regards  aetting  aside  defaulta, 
a  more  liberal  rule  now  prevails  than  formerly.   , 

33  Gal.  3e6-333.    SEARS  ▼.  DIXON. 

Homestead. — Mortgage  of,  under  act  of  1860,  was  ToiA  for  any  pur- 
pose, if  given  to  secure  a  loan,  p.  329. 
Notes  OaL  Sep.— 106. 
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Cited  in  Barger  v.  Babel,  36  Cal.  21,  u  authority  to  the  propMilinn 
that  a  mortgage  of  the  hoineBtead  by  the  husband  alone.  19  Toid.  S« 
ia  ^^liitlock  T.  GoBsen,  35  Neb.  834^  and  so,  to  Bame  effect,  in  C>mp 
betl  V.  EUiott,  62  Tex.  159;  Inge  v.  Cain,  65  Tex.  80;  and  65  Am.  Dm. 
484,  note. 

Findings. — Where  the  court  makes  a  finding  of  facts,  which  ioti  "ol 
iuelude  a  finding  upon  one  of  the  issues  raised,  and  the  judgmeit  m- 
dered  is  based  upon  that  issue,  the  presumption  is  that  the  court  found 
upon  that  isaue  in  such  a  way  as  to  sustain  the  judgment,  pp.  329, 330. 

Ruling  approved  in  Merrill  t.  Chapman,  34  Cal.  252^  S.  C.  35  Cil.  Si: 
Shelby  t.  Houston,  3B  Cal.  421;  Smith  t.  Gushing,  41  Col.  W;  mi 
Federioo  v.  HMiooek,  1  Ariz.  Ter.  614. 

Defeasance. — Mue  fact  titat  It  was  executed  after  the  eiecatioB  ud 
delivery  of  the  deed  does  not  impair  its  character  as  a  defeaium  t- 
332. 

ated  in  76  Am.  Dec  488,  note. 

Hortgage. — Whether  a  deed  absolute  in  form  be  a  mortgsge  ii  > 
question  of  intention  to  be  inferred  from  all  the  facts  and  dnoinituM 
of  the  transaction,  p.  333. 

Cited  as  authority  to  ruling  stated,  in  Jackson  v.  Lodge,  3fl  Csl  41; 
and  Montgomery  v.  Spect,  56  Cal.  35S;  Henley  v.  Hotaling,  41  CsL  !^ 
but  holding  ai>solute  deed  created  under  facts  detailed;  San  Jose  Buk 
V.  Bank  of  Madera,  121  Cal.  642,  discussing  liabilities  un<br  hypMliM- 
tion  of  rights  of  redemptioner. 

33  Cal.  334-341.    CARSON  RIVES  LUUBERING  CO.  t.  PATTXBSOI. 

Interstate  Commerce. — The  several  states  have  no  power,  by  din^ 
legislation,  to  regulate  interstate  oommerce,  p.  340. 

(^ted  in  7S  Am.  Dee.  184,  note. 

33  Cal.  341-347.    BRKWSTER  r.  DB  FBEHBRT. 

Landlord  and  Tenant. — Lessor  is  in  no  case  under  obligation  to  lukt 
repairs,  unless  by  force  of  an  express  covenant  or  oontract  to  do  u, 
p.  345. 

Ruling  affirmed  In  Sieber  v.  Blane,  76  Cal.  173;  and  approved  is 
Knieger  v.  Feimnt,  29  Minn.  387;  S.  C.  43  Am.  Rep.  225  {sppliol  «> 
distinct  tenements  under  common  roof) ;  Ward  t.  Fagin,  101  lie  <i^: 
S.  C.  20  Am.  St.  Rep.  654;  Rogan  v.  Dockery,  23  Mo.  App.  31S;  Scolt 
V.  Simons,  64  N.  H.  431;  Perei  t.  Rabaud,  76  Tex.  193;  Elinc  t.  Ut 
Lain.  33  W.  Va.  38;  "and  Cole  t.  McKey,  66  Wis.  600;  S.  C.  67  A«. 
Rep.  293.  ated  in  Oately  v.  Campbell,  124  CaL  622,  holding  Isadl^ 
;  not  liable  to  tenant  for  injuries  from  faulty  oonstruction  or  dcfMta 
existing   as   ex«cution   of   lease,   but   unknown   to   landlord;   Smitk  t. 
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State,  S2  Md.  S30,  extending  rule  to  lUbility  to  subteouit  for  Injnrjr 
iweived  by  reuon  of  defective  balustrade;   City  of  Lowell  v.  Spauld- 
mg,  SO  Am  Dec  7T0,  777,  extended  note  on  lubject;  and  B5  Am.  Dee. 
IIS,  note. 
Geneul  Citation.— Warren  t.  Freeman,  187  Pa.  220. 

33  Cal.  3S3-35fl.     MILLER  t.  MILLER. 

CoutiQetioiL — -'niifre  terms  has  two  meaningB  in  law,  differing  in  de- 
gree merely,  it  will  be  understood  in  its  larger  eenae,  unless  it  appears 
to  have  been  lued  in  its  narrower  Bense,  p.  35S. 

Approved  in  Henneger  v.  Lomaa,  145  Ind.  277. 

Default. — If  entrr  of  ia  essential  to  validity  of  judgment  by  default, 
it  will  be  presumed  that  a  default  was  taken,  unless  tbe  contrary  ap- 
p«an,  p.  355. 

Cited,  stating  purpose  of  default,  in  Drake  v.  Duvenick,  46  Cal.  463; 
Kittle  T.  Bellegarde,  8S  CaL  564,  bolding  that  entry  of  judgment  was 
luElicient  entry  of  the  default;  and  in  Manville  v.  Parks,  7  Colo.  138,  to 
the  ruling  stated. 

DivoTce. — If  granted  beoauae  of  adultery,  court  may  award  all  the 
eommoD  property  to  the  prevailing  party,  p.  366. 

Doctrine  reeogniied  in  Howe  v.  Howe,  4  Ner.  4T2,  but  held  inap- 
plicable where  nothing  is  said  in  the  pleading  about  the  disposition  of 
Uk  eommon  property.  Cited  in  65  Am.  Dec.  36B,  note. 

33  Cal.  358-384.   HARDENBER6H  r.  BACON. 

Fotmer  recovery  is  no  bai-  where  the  causes  of  action  are  not  the 
same,  p.  375. 

Cited  in  Kirsch  v.  Kirsch,  113  CaL  61,  bolding  a  judgment  for  costs 
apon  lustaining  a  demurrer  no  bar. 

Agency. — Agent  who  is  informed  of  a  defect  in  the  title  of  his  prin- 
cipal to  land,  is  not  pennitted  to  acquire  a  title  for  himself,  but  will  be 
held  as  trustee  for  his  principal,  p.  277. 

ated  SB  authority  to  ruling  stated,  in  Webster  v.  King,  S3  Cal.  352; 
sod.  to  same  effect,  in  Faivre  v.  Dalej,  93  Cal.  971. 

Tenants  in  Common. — When  parties  take  title  and  hold  as  tenants  in 
wmmon.  each  will  be  deemed  to  hold  an  equal  share,  there  being  noth. 
ing  to  indicate  to  the  contrary,  p.  378. 

Cited  in  Sheeby  v.  Miles,  03  Cal.  294,  construing  oode  provisions  rela- 
tive to  division  of  property  set  apart  for  use  of  family  of  decedent. 

Mining  Qroond. — Title  to  oan  only  pass  by  an  instrument  in  writing, 
p.  381. 

Ruling  approved  in  Hopkins  v.  Noyes,  4  Mont.  65S,  559, 
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Spedflc  Performance.— The  deliverr  of  particular  sbaiei  of  itodl  wfll 
not  be  decreed,  if  all  the  ebaiea  are  of  equftl  value,  p.  384. 

Approved  in  Atldna  v.  Gamble,  42  Cal.  lOOj  S.  C.  10  Am.  Bep.  HO. 

33  Cal.  394-399.   HAWLET  t.  BRUMAGIH. 

Conatrnction  of  Contract  mmt  follow  its  UagOAge  when  Dot  *m- 
biguoua,  p.  39S. 

Cited  in  Pierce  t.  Merrill,  128  CaL  472,  79  Am.  St  B«p.  82,  eonttnaat 
guaranty. 

Identity  of  sliares  of  stock  of  a  oorporation  is  not  aBeat«d  bj  s  bus- 
f  er  of  the  oertJflcates  of  stock,  p.  399. 

Ruling  approTed  in  Atkins  T.  0«mble,  42  CaL  100;  8.  C  10  An.  Bip. 
291;  Craig  t.  Eeaperla  «tii.  Co.,  118  CaL  12;  8.  C.  H  Am.  St  Sep.  118; 
Smitli  T.  San  Pnndsoo  etc.  By.  Co.,  116  CsL  OMj  &  C  GO  Am.  8t  Bcp. 
12S.  Cited  in  7fi  Am.  Dec  319,  not«. 

33  CaL  399-401.    HOWASD  v.  SOSBSN. 

Bank  Deposit. — Where  one  makes  a  deposH  of  gold  eoln,  sad  afts- 
ward  contracts  with  the  bailee  to  pay  him  interest  thereon,  the  tfoti 
deposit  is  turned  into  an  open  sceouut,  p.  400. 

<^ted  in  I^mb  t.  Morris,  118  Ind.  182,  holding  that  a  bank  dspvit  k 
subject  to  any  airsngement  which  the  depoaitw'  and  bank  may  miit 
omceming  It  not  injuriously  affecting  third  parties. 

33  CaL  401-407.   KOWSB  t.  GLUCK. 

Landlord  and  Tenant — Aarigmnent  of  lease  to  lesaor  does  not  dsstnf 
tenancy  without  surrender  of  premises,  p.  406. 

Cited  aa  authority  in  Cobnm  t.  Goodall,  72  CaL  608;  a  Q  1  Ais.  8t 
Rep.  81. 

SamSi — Damage  anst^nsd  by  landlord  to  property  adjoini^  doniied 
premises,  in  consequence  of  the  tenant  holding  orer,  cannot  be  nonend 
in  an  action  for  an  unlawful  detainer,  p.  407. 

CSted  with  approval,  in  Anderson  t.  Taylor,  M  CU.  132;  8.  G  IS  An. 
Rep.  54. 

Appeal  do«e  not  Ue  from  a  judgment,  after  a  new  trial  kss  bssa 
granted,  p.  407. 

Cited  in  KnowlCH  t.  Thompson,  133  OaL  147,  noted  mider  Ikmpsoa 
T.  Smith,  28  Cal.  634;  Pieroe  t.  BiiUudm,  110  OaL  Vti,  holding  that  tka 
reversal  of  an  order  granting  a  new  trial  leaves  tk  verdict  sad  judg- 
ment standing;  and  dted  in  Bedford  v.  Kiiaiek,  8  S.  Dak.  587,  holding 
that  if  an  ordar  denying  a  new  trial  la  revwaed.  Its  dfeet  it  to  vaeata 
the  judgment 
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»  Cal.  408-425.  COPPINGER  y.  SICE. 

Probate  Law. — ^Estates  of  persons  who  died  before  the  passage  of 
t]ie  probate  laws  of  California  did  not  come  within  the  operation  of 
said  laws,  but  vested  m  the  heirs  or  devisees  under  the  Mexican  law,  p. 


Approved  in  McNeil  v.  Congregational  Soc.  66  Cal.  108,  112.  Ex- 
plained in  Ryder  v.  Cohn,  37  Cal.  89,  90,  discussing  jurisdiction  of  courts 
of  first  instance  in  California  in  probate  matters.  Approved  in  S.  C, 
page  91,  dissenting  opinion  of  Rhodes,  J.;  and  Seavems  v.  Gerke,  3 
Sawy.  363.  Cited  to  the  ruling  stated,  in  33  Am.  Dec  239,  note;  65  Am. 
Dee.  547,  note;  and  75  Am.  Dec.  560,  note. 

Tax  Sale. — One  whose  duty  it  is  to  pay  taxes  upon  real  pn^rty  can- 
not take  the  benefit  of  a  tax  title  by  purchase  for  himself,  or  through 
toother,  p.  425. 

Affirmed  in  Bemal  v.  Lynch,  36  Cal.  146;  Barrett  v.  Amerein,  36  Cal. 
326;  Garwood  v.  Hastings,  38  Cal.  223;  Reily  v.  Lancaster,  39  CaL  356; 
ind  distinguished  in  Maina  v.  Elliott,  51  Cal.  10,  in  which  case  the  party 
was  under  no  obligation  to  pay  the  tax.  Ruling  approved  in  Wambole 
V.  Foote,  2  Dak.  Ter.  27;  Keil  v.  West,  21  Fla.  527;  Bums  v.  Lewis,  86 
Ga.  604;  Battin  v.  Woods,  27  W.  Va.  67;  and  Le  Roy  v.  Reeves,  5  Sawy. 
106.  ated  in  15  Am.  Dec  686,  689,  note;  86  Am.  Dec  100,  note;  75  Am. 
8i.  Rep.  229,  239,  250,  note. 
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38  CU.  425-447.   EISLING  y.  SHAW. 

Attorney  and  Client. — ^Attorney  who  bargains  in  a  matter  of  ad- 
Tantage  to  himself  with  his  client,  is  bound  to  show  that  the  transaction 
is  fair  and  equitable,  p.  440. 

Principle  of  the  decision  afilrmed  in  Felton  v.  Le  Breton,  92  CaL  469; 
and  ruling  approved  in  Nichols  v.  McCarthy,  53  Conn.  321;  S.  C.  55 
Am.  Rep.  110;  Waterbury  v.  City  of  Laredo,  68  Tex.  577;  Cooper  v. 
Lse,  75  Tex.  121;  and  United  States  v.  CofiOn,  83  Fed.  Rep.  344.  Cited 
in  maintenance  of  the  rule,  in  1  Am.  St.  Rep.  259,  260,  note;  3  Am.  St. 
Bep.  161,  note;  21  Am.  St.  Rep.  102,  note;  36  Am.  St.  Rep.  415,  note; 
and  Rogers  v.  Marshall,  3  McCrary,  83,  86,  note,  discussing  subject  of 
Tslidity  of  purchase  by  attorney  from  client. 

Same. — General  principle  governing  this  class  of  cases  is  that,  if  a 
confidence  is  reposed,  and  that  confidence  is  abused,  and  the  other  party 
suffers  an  injury  thereby,  the  court  will  grant  relief,  p.  441. 

Approved  in  Colton  v.  Stanford,  82  CaL  380;  S.  C.  16  Am.  St.  Rep.  152. 

Value  of  Property  at  a  given  time  will  be  presumed  to  be  what  it 
was  then  worth  in  the  market,  in  the  absence  of  a  contrary  showing,  p. 
443. 

Cited  to  nding  steted,  in  22  Am.  St  Rep.  178,  note;  and  in  Golson 
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V.  Dunlap,  73  O&l.  162,  holding  tlu.t  -with  respect  to  Inadequacy  of  tat- 
•ideration,  no  unbending  rule  applicable  to  all  caaes  can  be  fnmtd. 

Inunateiial  Finding  U  not  reTereible  error  although  not  taituud  )ij 
evidence,  p.  445. 

Cited  in  Haaratick  r.  Fox,  0  Utah,  123,  and  Snelgrove  t.  EuI,  IT 
UtaJi,  320,  applying  rule  to  failure  to  Snd  <hi  immaterial  iaaiie. 

Witnesa.— Widow  whoae  sole  interest  in  the  property  in  litigiiidn 
ia  derived  through  the  will  of  her  huaband,  is  not  a  oompetent  Titocu 
on  the  trial,  in  her  own  behalf,  p.  446. 

Cited  aa  authority  in  Satterlee  t.  Bliss,  36  Cal.  512,  conatnung  ititiU 
relative  to  the  testimony  of  a  party  when  the  other  p»rty  represoiti 
one  deeeaaedi  and  also,  in  85  Am.  Dec.  171,  note. 

NonprejndicUl  Eiroi. — Erroneoua  rejection  of  evidence,  wMch  eooU 
not  change  the  reault  will  be  treated  as  immaterial  on  appeal,  p.  447. 

Ruling  approved  in  Famsworth  v.  Holderman,  3  Utah,  389;  and  dM 
as  authority  in  6  Am.  St.  Rep.  58,  note;  5  Am.  St  Rep.  236,  natc;  tai 
6  Am.  St.  Rep.  304,  note. 

General  Citation. — In  San  Frandsoo  t.  Canavcn,  42  CaL  SST,  u  u- 
tbority  that  the  tenure  by  which  the  pueblo  landa  are  held  b;  Su 
Francisco,  ia  of  a  fidudary  nature,  and  cannot  be  alienated  except  ia  a^ 
oordance  with  the  trust. 

33  Cal.  448-469.  HAHOUST  v.  VAH  WIHZLB.  8.  C.  £1  CaL  Sfil,  th 
facta  out  of  whiob  the  controversy  arose  being  thwein  fully  itataL 

Mexican  Grant. — Since  act  of  Congreaa  of  1800,  the  Qnal  oonSniutioa 
of  a  grant  »  the  Onal  judgment  of  the  oourt  on  the  queatim  of  loa- 
tion,  and  not  the  iaauance  of  a  patent,  p.  457. 

Approved  in  Biasell  v.  Henebaw,  I  Sawy.  5S0;  and  Le  Roy  v.  Camifl, 
3  Sawy.  68.  Distinguished  in  Sabiohi  r.  Aguilar,  43  CaL  292,  diKOuiai 
the  running  of  the  atatute  of  timitationa  of  1855,  aa  amended  by  ad  at 
1863.   So  in  Younger  r.  Fa^ea,  60  CaL  525,  dissenting  oinaion  of  Uj- 

Pre-emption  Claim. — Peraon  not  in  privity  with  the  aonroe  of  paia- 
mount  title  cannot  question  the  validity  of  a  pre-emption  aDoved  bf 
the  United  States,  p.  468. 

Af^roved  in  Houck  v.  Kelaey,  17  Kan.  S3S,  faoldii^  that  tha  ligbti 
of  a  pre-emptor  may  not  be  questioned  hy  a  stranger. 

Ejectment. — JudgnMut  in  ia  not  an  estoppel  aa  to  new  matters  oe- 
curring  after  ita  rendition,  which  give  the  defendant  a  title  or  right  cl 
possession,  p.  468. 

Approved  in  Thrift  v.  Delaney,  69  Cal.  191;  Whitney  v.  Nelson,  n 
Wis.  38£:  and  Northern  Pac  Ry.  Co.  v.  Smith,  60  Fed.  Rep.  581.  Qled 
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in  Rogen  t.  Pitt,  89  Fed.  426,  but  diBtinguished  when  injunction  was 
violated  on  atrength  of  alleged  newly  acquired  title.  Cited  as  authority 
to  ruling  stated,  in  M  Am.  Dec.  546,  note;  and  85  Am.  Dec.  211,  note. 

General  Citation. — In  Aurrecoechea  t.  Sinclair,  60  Cal.  546,  discuss- 
ing right  of  pre-emption  under  act  of  Coagress  of  July  23,  1866. 

33  Cal  45S-4GS.  BOLLO  t.  NATAKRO. 

It  is  competent  tc  try  title  in  an  action  for  the  partition  of  lands, 
p.  4«S. 

Cited  in  Ivancovich  t.  Weilenman,  144  Cal.  TS3,  noted  under  Brad- 
ley T.  Harkness,  26  Cal.  70;  dissenting  opinion  in  Heinze  t.  Butte  etc. 
Min.  Co.,  126  Fed.  28,  majority  holding  where  intervener  in  partition  suit 
flies  CToaa-bill  setting  up  equitable  title  to  complainant's  interest  and 
■eeki  cancellation  of  deeds  on  ground  of  grantor's  insanity  and  fraud, 
court  need  not  stay  partition  suit;  Martin  v.  Walker,  58  Cal.  694,  hold- 
ing that  the  proceeding  in  partition  is  one  in  which  the  rights  of  all 
parties  may  b«  fully  inquired  into  and  finally  determined,  and  so,  to 
ume  effect,  in  Christy  v.  Spring  Valley  Water  Works,  68  Cal.  76; 
Grant  v.  Murphy,  116  Cal.  431;  S.  C.  58  Am.  St.  Rep.  191;  Hill  v.  Young, 
7  Wash.  St.  37;  De  La  Vega  v.  League,  64  Tex.  217;  and  Royston  v. 
UiUer,  76  Fed.  Rep.  58.  Cited  in  ST  Am.  Dec.  87,  note;  and  8S  Am.  Dec. 
433,  note. 

Evidence. — Grantor's  admissions  to  plaintiff,  made  while  occupying 
the  granted  premises,  against  the  title  under  which  plaintiff  claimed, 
SIS  admissible  in  evidence  against  the  plaintiff  on  the  trial  of  an  issue 
of  title,  p.  466. 

Cited  aa  authority  to  ruling  stated,  in  People  t.  Blake,  60  OaL  511; 
Williams  V.  Harter,  121  Csl.  52,  noted  under  Stanley  t.  Qreen,  12  CaL 
148.   So  in  42  Am.  Dee.  632,  note. 

31  CaL  468474.   BUSRETT  t.  STBAKNS. 

Hew  Tri«l. — Under  Practice  Act,  new  trial  notice  might  ba  served 
within  ten  days  after  written  notice  of  rendering  decision,  and  time  did 
not  run  until  such  notice,  p.  472. 

Cited  as  authority,  holding  that  where  it  appears  that  a  notice  was 
given,  at  will  be  presumed  to  have  been  in  time,  unless  'the  record 
■hows  the  contrary,  in  Randal]  v.  Duff,  7»  Cal.  124;  MaUory  v.  See,  120 
Cal.  358,  •oted  under  Borland  v.  Thornton,  12  Cal.  446, 

Pleading — Conitrnction. — When  the  instrument  dd  which  anit  ia 
brought  is  proved  or  admitted  to  have  been  made  b;  the  alleged 
maker,  all  the  terms  of  the  promise  sought  to  be  enforced  must  be  as- 
eolained  and  determined  by  an  inspection  and  oonstruotion  of  the  in- 
t,  p.  472. 
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Swne.— Judgment  may  be  docketed  b;  the  clerk,  &nd  execution  bsue 
for  the  defleieiKj  after  the  ■heriS's  return  of  sale,  without  further 
order  of  court,  p.  484. 

CSted  in  Herd  v.  Tuoh;,  133  Cal.  61,  on  point  that  personal  judg- 
ment ia  prerequlBite  for  entry  of  deficiency  judgment;  Blitz  v.  Mortui, 
IT  Colo.  App.  26G,  in  judicial  forecloaure  of  mortgage  court  oannot  ap- 
point oommiMioner  other  than  eheriff  to  make  aale  where  such  ap- 
pointment is  at  the  time  objeuted  to;  Creighton  v.  Herahfield,  2  Mont. 
380,  holding  that  the  law  requires  a  deficiency  on  the  Bale  of  mortgaged 
premiMB  to  be  docketed,  in  order  to  become  a  lien  and  notify  third 

Same. — Jodgment  may  tie  amended  at  any  time  to  designate  what  de- 
fendanta  are  personally  liable  for  balance  docketed,  p.  484. 

Approved  in  Comanche  Min.  Co.  v.  Rumley,  1  Mont.  20S;  note  to 
Scamman  t.  Bonalett,  fl2  Am.  St.  Rep.  233,  on  general  subject. 

33  Oal.  487-496.  PEOPLE  ▼.  LAKE  COUNTT. 

Statute. — Where  atatute  apeciSea  the  time  at  or  within  which  an  act 
b  to  be  done,  it  ia  uaually  held  to  be  directory,  unleee  time  is  of  the 
cMence  of  the  thing  to  be  done,  p.  492. 

Cited  in  Territory  t.  Flowera,  2  Mont.  394,  holding  that  statutes 
flxing  time  for  Sling  papers  in  cause  are  directory.  So,  to  aame  effect, 
in  Abbott  t.  Barton,  67  Iowa,  660.  In  People  t.  San  Francisco,  36  Cal. 
S04,  holding  that  an  a«t  which  prorides  that  it  shall  be  the  duty  of  the 
board  of  supeTrlHora,  within  a  certain  time,  to  proceed  and  let  a  con- 
tract for  local  improvement,  and  prescribes  what  the  improvement  shall 
be,  leaving  nothing  to  the  discretion  of  the  board  is  mandatory  on  the 
board;  and  In  Br*dy  v.  Bartlett,  66  Cal.  367,  holding  that  the  pro- 
visions of  the  act  of  1872,  relative  to  streets  in  San  Frandseo,  requir- 
ing an  entry  of  the  due  performance  of  a  contract  for  street  work  to  be 
made  in  the  record  of  the  superintendent,  are  directory  only.  Cited, 
bearing  on  matter  of  legislative  discretion,  in  State  v.  County  Court, 
51  Mo.  88. 

33  Csl.  496-407.   BELLEAU  v.  THOMPSOIT. 

Connteiclaim  is  a  cause  of  action  in  favor  of  the  defendant  upon 
which  he  might  have  sued  the  plaintiff,  and  obtained  affirmative  relief, 
in  a  separate  action,  p.  49T. 

Definition  approved  in  Roberto  v.  Donovan,  70  Cal.  112,  action  against 
jomt  debtors,  and  holding  that  one  of  the  defendanto  could  not  set  up 
by  way  of  oounterclalm  a  cause  of  action  existing  in  his  favor  alone 
against  the  plaintiff;  Harrison  ».  McCorraick,  69  Cal.  618,  setting  forth 
reqnisitta  of  cross  -  complaint ;  Lyon  v.  Petty,  66  Cal.  325,  in  whkh  case 
the  eroM-damand  was  baned  by  the  statute  of  limitations  i  and  Mott 
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Appeal. — Appellate  court  will  take  Dotice  ot  eiron  appearing  in  judg- 
ment'Toll,  though  not  named  in  the  Bpecification  of  errors  in  tbe  state- 
meat,  p.  511. 

AfBrmed  in  Heinlen  v,  Heilbron,  71  Cal,  6«4. 

Jnriadiction. — When  judgment  is  rendered  against  defendant  bj  a 
wurt  of  general  jurisdiction,  it  will  be  presumed  that  the  court  ac- 
quired jurisdiction  of  the  person,  unless  tbe  record  shows  tbe  contraij', 
p.  512. 

Approved  in  Batebelder  v.  Baker,  7S  Cal.  268. 

KKord  of  Suit. — Nothing  is  included  therein  but  tbe  judgment-roll, 
and  papers  improperly  mixed  with  it  are  not  part  of  tbe  record,  p.  512. 

Approved  ae  to  contents  of  judgment -roll,  in  Sutter  t.  San  Francisco, 
36  Cal.  114;  Graham  t.  Linehan,  1  Idaho,  781;  and  Am;  v.  Amy,  12 
UUb,  313. 

Same. — When  aummons  is  served  by  publication,  the  afiidavits  of 
publication  and  deposit  in  the  postoffice  constitute  part  of  judgment- 
roU,  p.  512. 

Cited  as  authority  in  Haase  t.  Corbln,  2  Mont.  413. 

Judgment. — When  attacked  collaterally,  tbe  jurisdiction  of  the  court 
must  be  determined  by  tbe  judgment-roll  alone,  p.  513. 

Approved  in  Batchelder  v.  Baker,  79  Cal.  2B7;  and  Galpin  v.  Page,  1 
8awy.  321;  Hoagland  v.  Hoagland,  19  Utah,  113,  holding  judgment  on 
serrioe  by  publication  not  impeachable  by  affidavit  or  order  vrben  not 
a  part  of  judgment-roll  under  local  statntea. 

Summons. — Affidavit  of  publication  of,  may  be  made  by  the  publisher 
and  proprietor  of  tbe  newspaper,  instead  of  the  printer,  foreman,  or 
principal  clerk,  p.  612. 

Approved  in  People  v.  Thomas,  101  Cti.  673,  674;  Menard  v.  Crowe, 
£0  Minn.  462;  and  Pennoyer  v.  NeS,  96  U.  S.  721;  Fool  v.  Simmons,  134 
Cal.  825,  sustaining  affidavit  by  prindpal  cleric. 

Publication  of  Sununona. — Summons  aa  published  need  be  identical 
with  original  only  in  sense  and  meaning,  p.  613. 

CSted  in  People  v.  Davis,  143  Oal.  678,  holding  slight  discrepancies  im- 
material. 

Appeal. — Objections  submitted  without  argument  will  be  overruled 
in  like  manner,  p.  514. 

Approved  in  Sbeward  v.  Citizens'  Water  Co.,  90  Cal.  642. 

33  CaL  616-521.  HAKLAN  t.  PECK.  91  Am.  Dee.  668. 

Probate  Sales,  whether  void  or  voidable,  are  subject  to  the  limltatitm 
ot  three  yean,  pp.  620,  621. 
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Cited  in  Dennis  y.  Bint,  122  Cal.  46,  08  Am.  St.  Rep.  23,  on 
that  policy  of  statute  is  to  quiet  titles  devoid  under  such  sales,  ind 
holding  heirs'  action  barred  when  administrator  would  be  barred;  Gao- 
ahl  ▼.  Sober,  68  Cal.  97,  in  which  case  the  sale  was  void  because  of  tbe 
invalidity  of  the  appointment  of  the  acting  administrator;  Reed  t.  Ring, 
93  Cal.  108;  and  Gage  v.  Downey,  94  Cal.  251.  So  in  Meeks  v.  VaMialt, 
3  Sawy.  211;  and  Meeks  v.  Olpherts,  100  U.  S.  568,  holding  the  pro- 
visions of  the  statute  applicable  to  the  administrator  who  made  tbe 
sale  as  well  as  to  the  heirs.  Principle  of  the  decision  approved  in 
Walker  v.  Cronkite,  40  Fed.  Rep.  136,  construing  a  Kansas  statute  of 
similar  import.  Cited  in  McNeil  v.  Congregational  Soc.,  66  CaL  111,  but 
held  inapplicable,  because  the  premises  in  controv<irsy  were  not  robjed 
to  sale  and  were  not  sold  under  the  provisions  of  the  Probate  Act  So 
in  Dougherty  v.  Miles,  97  Cal.  570,  the  party  having  acquired  a  title  to 
the  land  in  contest  by  prescription. 

33  CaL  522-525.  HALL  y.  BARK  ''EinLT  BANinNG.'* 

Motion  for  new  trial  is  addressed  to  the  sound  legal  discretka  of 
the  court,  and  the  appellate  court  will  not  interfere  except  in  cue  of 
plain  abuse  of  such  discretion,  p.  525. 

Approved  and  applied  in  Phelps  v.  Mimng  Ca,  30  Cal.  410,  new  tml 
on  ground  of  insufficiency  of  evidence  to  justify  verdict.  So  in  Piera 
y.  Schaden,  55  Cal.  407;  Ceroid  v.  Brunswick,  67  CaL  124;  Pioo  t.  Cob, 
67  Cal.  260;  Breckenridge  v.  Crocker,  68  CaL  404;  Bjorman  f.  Fort 
Bragg  Redwood  Co.,  92  CaL  501;  and  Thompson  v.  Ulrickson,  8  8.  Dak. 
570;  Bates  y.  Howard,  105  Cal.  178,  on  ground  that  verdict  or  dedncs 
was  against  the  weight  of  the  evidence;  Bronner  v.  Wetdar,  55  Gal  420, 
sustaining  order  granting  new  trial;  Series  v.  Series,  35  Or.  295,  bat  ic- 
versing  order  denying  new  trial;  Mariani  v.  Dougherty,  46  OaL  29;  Wol- 
ford  V.  Lyon  etc  Min.  Co.,  63  Cal.  483;  and  Taylor  y.  Howeer,  12  Bosh, 
468,  on  the  ground  that  the  damages  were  too  small;  and  generally,  to 
the  ruling  stated,  in  Moulton  v.  Holmes,  57  Cal.  342. 

Evidence. — ^Effect  of  admissions  or  dedarations  of  party  to  suit)  p. 
524. 

ated  in  Hyde  y.  Buckner,  108  CaL  525;  and  Priest  y.  Way,  87  3I&  3S, 
dissenting  opinion  of  Sherwood,  J. 

33  CaL  525-529.  BROWN  y.  AYRSS.  91  Am.  Dec.  665. 

Payment  by  Garnishee. — A  judgment  debtor  garnished  is  not  pro- 
tected against  an  assignment  without  notice  by  voluntary  payment,  p. 
528. 

Explained  and  distinguished  in  Bostwiek  v.  Benedict,  4  S.  Dsk.  418; 
in  which  case  there  was  no  assignment  of  the  judgment.  (Sted  in  8  Am. 
St.  Rep.  532,  note;  42  Am.  St.  Rep.  454,  note;  and  47  Am.  St  Bep.  778, 
note. 
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S3  CU.  S30-M2.   BABBBTT  t.  CABNBT. 

Jniiadietioii  of  countj  court  in  insolvency  proceediug  would  be  pra- 
lained  in  a  collateral  action,  upon  production  of  the  record  of  the  pro- 
weding  alleging  Buch  jurisdiction,  p.  537. 

Cited  as  authority  in  Ohlejer  t.  Bunce,  06  Cal.  646,  holding  that 
the  leatols  of  an  order  appointing  an  asgignee  in  InBolvency  axe  Buffi- 
deat  proof  of  publication  of  notice  to  eredltors.  In  33  Am.  Dec  242, 
note,  diBcussing  probate  jnrUdictiouj  and  94  Am.  Dee.  766,  not«,  aa  to 
jiirisdiction  of  eountj  oonrta. 

a  CaL  542-548.  KEERAN  v.  ALLBIT. 

Public  LandB. — Acta  of  CongreoB  (1366  and  1S6T)  do  not  predude  ao- 
qnisition  of  United  StateB  bomeetead  right  to  lands  olaimed  as  swamp, 
not  reported  to  the  eommJBBioner  of  the  general  laodoffice,  p.  546. 

Affirmed  in  Keeran  v.  Griffith,  34  Oal.  684. 

If  land  subject  to  overflow  could  be  succesBfullj  cultivated  with  staple 
sopt,  it  is  not  awamp  and  overflowed  within  the  meaning  of  the 
lUtute,  p.  547. 

Approved  in  Wright  v.  Carpenter,  47  Cal.  437;  Thompson  v.  Thornton, 
60  CaL  146;  Tiibbs  v.  Wilhoit,  73  Oal.  67;  and  American  Emigrant  Co. 
V.  Machine  Works,  B3  Iowa,  616.  Cited  in  Fredericka  v.  Zumwalt,  134 
CaL  47,  noted  under  Robinson  v.  Forrest,  29  Cal.  324;  UcCord  v.  Slavin, 
143  CaL  329,  construing  act  relatli^  to  swamp  land  reclamation  (Stats. 
1S93,  p.  341). 

Same. — Evidence  that  crops  are  raised  on  land  in  the  neighborhood 
rimilarly  situated  is  competent,  p.  648. 

Approved  in  Keeran  v.  Griffith,  34  C^.  688. 

S3  CkL  649-567.  WETHESBEB  v.  CARBOLL, 

Appeal — On  appeal  from  a  judgment,  without  a  statement,  nothing 
belongs  to  the  record  except  the  judgment- roll,  and  no  questions  aris- 
ing outside  the  roll  can  be  considered,  p.  663. 

Cited  SB  autJioritf  in  Frederid^s  v.  Davis,  0  Mont.  459,  holding  that 
the  judgment-roll  may  contain  all  that  is  necessary.  So  in  Kleinschmidt 
V.  McAndrews,  4  Mont.  30;  and  bo,  to  aame  effect,  in  Williams  v.  Rice, 
13  Nev.  236;  Everett  v.  Buchaiian,  2  Dak.  Ter.  264;  and  Gregg  v.  Groes- 
beck,  11  Utah,  322. 

Same.— Exceptions  taken  and  settled  at  the  trial  ue  the  onlj  ex. 
oeptions  or  bills  of  exceptions  known  to  the  Practice  Act,  p.  SC3. 

Cited  ss  authority  in  Weinrlch  t.  Portens,  12  Nev.  104. 

Same.— On  eettlement  of  bill  of  eioeptions  taken  during  tia  trial, 
both  parties  have  the  same  opportunity  for  securing  ita  oorT««t  present- 
ation, MM  is  afforded  in  settling  a  statement,  p.  663. 
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Cited  in  Estate  of  Soott,  128  Cal.  580,  oonstniing  sections  649,  650, 
Cole  of  Civil  Procedure,  and  refusing  to  consider  ex  parte  statement 
settled  after  trial ;  McKay  v.  Montana  etc.  Ry.  Co.,  13  Mont  22,  punt- 
ing out  the  necessity  of  notice  to  the  adverse  party. 

Same. — ^Modes  of  procedure  on  appeals  from  orders  pointed  out,  pp. 
554,  555. 

Approved  in  Rogers  ▼.  Parish,  35  Cal.  128,  an  appeal  from  order  sub- 
sequent to  final  judgment;  Gates  v.  Walker,  35  Cal.  290,  review  of  non- 
appealable orders;  and  so  in  Graham  v.  Linehan,  1  Idaho,  781;  and  to 
same  effect  in  McClelland  y.  Dickenson,  2  Utah,  107.  In  People  v.  Cen- 
ter, 61  Cal.  195;  and  Sharon  v.  Sharon,  68  Cal.  338,  holding  that  the 
judgment-roll  on  appeal  from  an  order  subsequent  to  judgment  is  en- 
tirely different  from  the  judgment-roll  on  an  appeal  from  the  judgment 

Same. — ^A  stipulation  as  to  the  correctness  of  the  transcript  does  not 
estop  respondent  from  denying  the  sufiiciency  of  the  statement,  p.  557- 

Approved  in  Siebe  t.  Machine  Works,  86  CaL  391;  and  Leonard  r. 
Shaw,  114  CaL  72. 

33  CaL  557-608.   PINEBRTON  ▼.  WOODWARD.   91  Am.  Dec.  657. 

Innkeeper. — ^An  inn  is  a  public  place  of  entertainment  for  all  travd- 
ers  who  choose  to  visit  it,  p.  596. 

Cited  in  Fay  v.  Pacific  Imp.  Co.,  93  Cal.  259,  S.  C.  27  Am.  St  Bep. 
200,  in  which  case  the  definition  given  is,  "a  house  which  is  held  out  to 
the  public  as  a  place  where  all  transient  persons  who  come  will  be  re- 
ceived and  entertained  as  guests  for  compensation."  Also  cited  in  7 
Am.  Dec.  450,  note;  48  Am.  Dec.  420,  note;  18  Am.  Rep.  133,  note;  nnd 
27  Am.  St.  Rep.  203,  note.  So  in  State  v.  Steele,  106  N.  C.  782,  S.  C.  19 
Am.  St.  Rep.  ^80,  designating  class  of  persons  who  may  be  excluded 
from  an  inn. 

Same. — The  fact  that  there  is  a  special  agreement  as  to  time  and 
price  does  not  disturb  the  relationship  of  innkeeper  and  guest,  p.  597. 

Ruling  approved  in  Fay  v.  Pacific  Imp.  Co.,  93  Cal.  261;  S.  C.  27  Ana. 
St.  Rep.  201;  Magee  v.  Pacific  Imp.  Co,  98  Cal.  681;  S.  C.  35  Am.  St 
Rep.  201;  Pullman  Palace  Car  Co.  v.  Lowe,  28  Neb.  247;  S.  C.  26  Am. 
St.  Rep.  329;  Hancock  v.  Rand,  94  N.  Y.  8,  10;  S.  C.  46  Am.  Rep.  115, 
U7;  and  Jalie  v.  Cardinal,  35  Wis.  128,  129.  Referred  to,  bearing  on  this 
point,  in  Curtis  v.  Murphy,  63  Wis.  8;  S.  C.  53  Am.  Rep.  246;  and  cited 
in  7  Am.  Dec.  451,  note;  62  Am.  Dec.  587,  588,  589,  note;  96  Am.  Dec.  330, 
note;  98  Am.  Dec.  562,  note;  46  Am.  Rep.  119,  121,  note;  and  38  Am. 
St.  Rep.  569,  note. 

Same. — Innkeeper  is  liable  as  an  insurer  of  the  goods  of  his  guest  com- 
mitted to  his  care,  p.  600. 
Cited  in  Moore  ▼.  Development  Co.,  87  Cal.  487;  8.  a  22  Am.  St  Bep. 
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260,  oonceding  without  dedding,  such  to  be  the  law,  ^et  holding  that. 
the  innkeeper  is  not  liable  to  a  boarder  for  the  loss  of  baggage  de- 
itrojed  as  the  result  of  a  purely  accidental  Are.  Approved  in  dissent- 
ing opinion  in  Clancy  t.  Barker,  131  Fed.  172,  majority  holding  where 
iii  year  old  guest  of  hotel  wandered  out  of  his  room  into  a  room  in 
vhich  bellboy  was  amusing  himself  by  playing ,  the  harmonica  and 
vas  shot  by  the  bellboy,  innkeeper  not  liable;  Churchill  v.  Pacific  Imp. 
Co.,  96  Cal.  492)  Dunbier  v.  Day,  12  Neb.  607i  S.  C.  41  Am,  Rep.  775; 
ud  dted,  discussing  the  ruling  stated,  in  52  Am.  Dec.  312,  note;  69  Am. 
Dec.  2S&,  note;  88  Am.  Dec  409,  note;  H  Am.  Dec.  331,  not«;  and  1A 
Am.  Rep.  132,  note. 

Same. — Innkeeper*!  liability  in  respect  to  his  guest's  money  is  ni>'. 
limited  to  such-sum  as  is  necessary  for  the  guest's  traveling  expensi's, 
Ii.60a 

Approved  in  Smith  v.  Wilson,  36  Minn.  33B;  S.  C.  1  Am.  St.  Rep.  670 : 
■nd  cited,  to  same  effect,  in  7  Am.  Deo.  4S4,  aotei  and  41  Am.  De.. 
771,  note. 

S3  Cal.  608-620.  AHKEHS  t.  ADLEK. 

Flesdins. — Where  the  complaint  claims  damages  for  a  fraudulent 
ssle  of  mines  to  plaintiff,  and  avers  an  offer  to  return  the  deed,  u:i 
amendment,  striking  out  such  offer,  does  not  change  the  issues  tendere  I 
in  the  complaint,  p.  61S. 

Cited  in  Matlock  v.  Reppy,  47  Ark.  168,  holding  that  the  fraud 
through  which  the  sale  of  property  is  procured  is  not  waived  by  accept- 
ing and  holding  on  to  the  property  after  ascertaining  the  fraud. 

Title. — Offer  to  return  a  deed  does  not  reinvest  the  grantor  with  tht' 
title,  p.  619. 

Cited  as  authority  to  ruling  stated  in  Johnson  v.  Burnside,  3  S.  Dak. 

m. 

33  Oal.  S20-631.   BELL  v.  ELLIS. 

Partnership. — Goodwill  of  trade  is  part  of  the  partnership  property,  p. 
624. 

Referred  to  in  Rice  v.  Angell,  73  Tex.  363,  in  whieU  case  the  defi- 
silion  of  goodwill  adopted  is,  "the  probability  that  the  old  customers 
will  resort  to  the  old  place." 

Insolvency. — Trader  is  insolvent  when  he  is  not  in  a  condition  to 
meet  his  engagements,  or  pay  his  debts  in  the  usual  and  ordinary  course 
of  business,  p.  626. 

Approved  in  Sacry  v.  Lobree,  84  Cal.  49. 

Mere  fact  that  vendee  is  insolvent  will  not  render  the  sale  void,  al> 
though  he  knew  Mmself  to  be  insolvent  at  the  time,  p.  626. 
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Approved  in  Elopenstein  v.  Mulcahy,  4  Ney.  300.  Disapproved  in 
Oswego  S.  F.  y.  Lendnim,  67  Iowa,  685;  S.  C.  42  Anu  Rep.  58;  snd 
Stewart  ▼.  Emerson,  62  N.  H.  316,  S.  C.  8  Bank.  Reg.  472,  in  so  far  sa 
it  may  conflict  with  the  rule  that  a  debt  is  created  by  fraud  by  fnod- 
ulently  concealing  the  intent  not  to  nay;  Syracuse  etc  Go.  t.  Blanchani, 
69  N.  H.  451,  on  point  that  question  of  fraud  in  purchase  on  credit  is 
dependent  on  buyer's  intent  thereat.  Gited,  collecting  the  authorities 
bearing  on  the  subject,  in  33  Am.  Dec.  707,  708,  note;  52  Am.  Dec  58, 
note;  60  Am.  Dec.  56,  note;  and  27  Am.  Rep.  506,  note. 

33  GaL  641-649.  HARPER  ▼.  LAMPING. 

Continiunce. — ^It  is  not  an  abuse  of  diseretion  for  court  to  refnse  • 
continuance  on  account  of  absence  of  witness  whose  whereabouts  is  not 
known,  and  whose  attendance  cannot  be  procured  within  sny  retaoo- 
able  time,  p.  646. 

Approved  in  People  v.  Wade,  118  Gal.  673.  Gited  in  Stevenson  t.  Sber- 
'ood,  74  Am.  Dec.  141,  note,  discussing  discretionary  power  of  oooit  to 
5rrant  or  refuse  continuance. 

Partnership. — ^Inyestment  of  trust  moneys  in  partnership  hnsiBeBB 
does  not  create  beneficiaxy  a  partner,  nor  destroy  the  original  psitier- 
shipy  p.  648. 

Cited  in  note  to  Williams  v.  Hendricks,  67  Am.  St.  Rep.  46,  on  get- 
oral  subject. 

Cross-ezamination  cannot  go  beyond  the  subject  matter  of  tke 
evidence  in  chief,  but  ought  to  be  allowed  a  very  free  range  witliiii  it, 
p.  648. 

Approved  in  People  v.  Lee  Ah  Ghuck,  66  Gal.  667,  cross-examiaitioB 
of  witness  for  prosecution  allowed,  for  purpose  of  showing  his  hostflitr 
to  the  accused;  so  in  Watrous  v.  Gunningham,  71  Gal.  32,  holding  Uist 
where  a  witness,  on  his  examination  in  chief,  testifies  to  part  of  con- 
versation had  by  him  at  a  certain  time  and  place,  the  entire  oonTersa- 
tion  is  admissible  in  evidence  on  cross-examination;  and  so,  to  ssma 
effect,  in  People  v.  Ebanks,  117  Gal.  665;  Rush  v.  French,  1  Arix.  Ter. 
136;  and  State  v.  Henderson,  29  W.  Va.  162;  Whipple  v.  Preeoe,  24 
Utah,  372,  applying  rule  in  action  for  oonvenion  of  property  sold 
on  execution. 

33  GaL  650-658.  WSNDT  v.  ROSS. 

Pleading. — Objection  for  nonjoinder  of  parties  plaintiff,  defect  not  ap- 
pearing upon  face  of  complaint  must  be  taken  by  answer,  or  objection 
is  waived,  p.  656. 

Gited  as  authority,  holding  that  defect  of  parties  having  a  joint  in- 
terest with  plaintiff  in  the  contract,  or  other  subject  of  the  setioa, 
be  pleaded,  in  WQliams  v.  Southern  Pac  R.  R.  Go.,  110  GkJ.  i5L 
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PAymmt. — Where  monejr  is  psid  generaJlj  upon  ah  account,  the  rule 
it,  tliat  the  pkfmeiit  ahaU  be  applied  to  the  clurgei  in  the  order  of 
time  in  wliich  Utey  axe  made,  p.  067. 

Approved  In  Go«tt  v.  Piet,  26  Uo.  App.  642;  and  Stat«  t.  HUI,  47  Neb. 
617. 

13  CbI.  B5S-668.   ABILA  v.  BUKNBTT. 

Zatate  of  Decedent. — I«nd  of  decedent  ii  subject  to  be  sold  by  an 
eieeutor  or  administrator  with  which  to  pay  the  expenses  of  admin- 
istratiou,  p.  666. 

Approved  in  Falley  t.  Qribling,  128  Ind.  IM,  construing  the  Indiana 
statute. 

Probate  Sale. — Finding  of  oourt  as  to  debts  is  eonclusive  only  as  far 
ss  the  pending  proceeding,  p.  666. 

Cited  in  Estate  of  Roach,  139  CaL  21,  holding  such  flndiitg  not  eon- 
dDsire  upon  settlement  of  account. 

SS  CaL  668-676.  BERNAL  T.  GLEIU. 

Sheriff's  Deed  on  execution  is  void'  if  exMnted  pending  redemptiiHi 
period,  p.  875. 

C^ted  in  Hoore  v.  Uartin,  38  Cal.  438,  holding  deed  void  and  re- 
demption act  of  ISGl  oonatitutional;  Hall  t.  Yoell,  46  CaL  588,  Per- 
ham  T.  Kuper,  61  Cal.  332,  also  holdiiij  such  deeds  void;  Adams  y.  Hig- 
gins,  23  F!a.  42,  but  Iwld  inapplicable  under  facts  stated. 

Color  of  Title  is  that  which  in  appearance  is  title,  hnt  which  in  real- 
ity M  no  title,  p.  676. 

Approved  in  Armijo  v.  Armljo,  8  N.  Hex.  622,  holding  that  oolor  of 
title  cannot  vest  in  parol.  Definition  approved  in  Seymour  v.  Cleve- 
Und,  9  S.  Dale.  101;  ated  in  Wilson  v.  Atkinson,  77  Cal.  493,  11  Am.  St. 
Bep.  301,  but  holding  oolor  of  title  given  by  tax  deed  void  on  its  face; 
Armijo  T.  Armijo,  4  N.  Kfex.  136,  on  point  that  it  cannot  rest  In  paroL 

83  Cal.  677-678.  LASKT  t.  DAVIS. 

Appeal  does  not  lie  from  order  made  on  motion  to  retax  eoats.  Suoh 
order  can  be  reviewed  only  on  an  appeal  from  the  judgment,  p.  676. 

Approved  in  Flubacher  v.  Kelly,  46  CaL  117.  So  in  Rader  v.  Notting- 
ham, 2  Hont  158;  and  Orr  v,  Haskell,  2  Mont.  363.  Cited  in  Empire  Co. 
v.  Bonanza  Co.,  07  Cal.  410,  411,  holding  that  such  order,  made  after 
eitry  of  final  judgment,  can  be  reviewed  only  on  a  direct  appeal  there- 
from. Virtually  oTcmiied  in  Dooly  v.  Norton,  41  Cal.  441,  holding  that  ' 
snch  order,  if  made  aft«r  the  entry  of  judgment,  ia  a  speciiLl  onler  mode 
after  final  judgment,  from  which  an  appeal  lies.  Approved  in  S.  C.  p. 
443,  dissenting  opinion  of  Rhodes,  C.  J.  Distinguished  in  Granite  eta. 
NoUs  Cal.  Rep.— 107. 
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Min.  Oo.  y.  Weinstein,  7  Mont.  348,  sustaining  an  appeal  from  an  order 
adjudging  costs  after  a  judgment  rendered.  Cited  in  87  Am.  Dec  109, 
note. 

33  Cal.  678-686.    P£CK  v.  STRAUSS. 

Summons.— Recital  in  judgment  by  default  that  the  default  of  tbe 
defendant  was  duly  entered  cures  a  technical  defect  in  the  return  of 
service  of  summons,  p.  684. 

Approved  in  Meredith  y.  Mining  Assn.  60  Cal.  622.  Cited  in  Bnike 
v.  Interstate  etc.  Assn.,  25  Mont.  321,  322,  324,  holding  omission  of  a^ 
of  process  server  in  affidavit  cured  by  recital  of  due  service  on  jadf- 
ment;  note  to  Sanford  v.  Edwards,  61  Am.  Stw  Rep.  487,  on  general  sub- 
ject. Distinguished  in  Heatherly  v.  Hadley,  4  Oreg.  15,  holding  that 
when  the  decree  contains  a  recital  that  due  service  was  made  and  the 
return  purports  to  set  out  the  mode  of  service,  and  such  mode  is  ia- 
sufficient,  the  recital  will  not  aid  the  return. 

Same. — ^Mere  irregularity  in  service  or  proof  of  service  of  summons 
will  not  vitiate  the  judgment,  if  the  summons  is  in  fact  served,  p.  685. 

Ruling  approved  in  Drake  v.  Duvenick,  45  Cal.  466;  Ex  parte  Ah  Men, 
77  Cal.  201;  S.  C.  11  Am.  Qi.  Rep.  265;  and  Kelly  v.  Harrison,  60  Min. 
861.    Referred  to  in  20  Am.  Dec.  688,  note. 

Same. — Such  irregularity  can  be  cured  only  by  some  proceeding  ia 
the  court  where  the  action  is  pending,  or  by  appeal,  p.  685. 

Approved  in  Ex  parte  Stemes,  77  Cal.  163;  S.  a  11  Ahl  St  Bep.  2K, 
So,  to  same  effect,  in  Parker  v.  Dacres,  1  Wash.  St.  193. 

38  Cal.  686-690.  GAY  ▼.  HAMILTON. 

Mortgage. — ^Parol  evidence  is  admissible  to  show  that  a  deed,  abso- 
lute on  its  face  is,  in  fact,  a  mortgage,  p.  690. 

Affirmed  in  Jackson  v.  Lodge,  36  CaL  43,  49;  and  Raynor  v.  Lfoos, 
37  Cal.  454;  approved  in  Kelley  v.  Lachman,  2  Idaho,  1117;  and  cited  to 
the  ruling  stated,  in  17  Am.  Dec  305,  note;  and  76  Am.  Dec  488,  note. 

33  CaL  690-694.  EILLBT  ▼.  WILSON. 

Notice. — ^Possession  of  land,  claiming  title,  ia  notice  to  purchaser  suffi- 
cient to  put  him  on  inquiry,  p.  693. 

Principle  affirmed  in  Pell  v.  McElroy,  36  Cfld.  272;  Moss  v.  Atkinson, 
44  Cal.  17;  and  Tate  v.  Pensacola  etc  Development  Co.,  37  FU.  4@; 
S.  C.  53  Am.  St.  Rep.  258. 

Title. — Surrender  of  deed  and  its  destruction  does  not  revest  the  legtl 
title  in  the  grantor,  p.  693. 

Affirmed  in  Lawton  v.  Gordon,  34  Cal.  38;  S.  C.  91  Am.  Dec  671.  So 
in  S.  C.  again,  37  Cal.  207;  SUughter  v.  Bernards,  97  Wis.  190,  oonstni- 
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S3   Gftl.   6&4-697.     CAKBT  r.    PHILADBLPBIA    ETC.   PBTBOLEUH 
COMPAHT. 

Agency. — Corporation  may  appoint  agents  without  deed  or  rwolu- 
tkio  unlesB  forbidden  by  cliarter,  p.  696. 

aud.  M  authority  in  Bergtholdt  t.  Porter,  114  Cal.  688,  holding  that 
tgeaaj  ma;  be  established  bj  parol;  Cited  in  Nicholson  v.  Randall  etc 
Co.,  130  Cal.  539,  holding  bank  bound  by  acts  of  cashier  within  his  OB- 
tensibie  anthority;  Carpy  t.  Dowdeii,  115  Cal.  683,  holding  that  when 
a  corporation,  by  a  long  course  of  acquieacenoe,  holds  out  an  officer  or 
agent  as  having  authority  to  do  eertaJD  tbingi,  it  cannot,  after  he  has 
acted,  repudiate  his  acts. 

Contlnnance.— Application  for,  ie  addreased  to  the  dltoretion  of  the 
eonrt,  p.  6ST. 

at«d  in  Sterenson  v.  Sherwood,  74  Am.  Deo.  141,  146,  14S,  note,  dis- 
enasing  subject  of  continuance  at  length. 

Acconnt  Stated  alten  the  nature  of  the  original  Indebtedneu,  and 
Bonstitutes  a  new  promiM  or  undertaking,  p.  697. 

Affirmed  in  Taylor  t.  Caatle,  42  Oal.  372;  and  Handy  t.  March,  76 
OaL  568.  Approved  in  St.  Louis  etc  Bottling  Co.  t.  Colorado  Nat.  Bank, 
8  Colo.  71;  and  Robbina  t.  Woodhall,  1  Utah,  318. 

IS  OaL  668703.   HOOD  t.  HAMILTON. 

Referred  to  in  statement  of  facta  in  Porter  t.  Faekham,  44  CU.  SM, 
aa  to  cert«in  (acta  bearing  on  the  latter  case. 


VOIiTJMB  XXXIT. 

By  ALBERT  RAYMOND. 
Beriaed  to  Include  duUoiu  lo  Yolunw  147,  by  Ohaslh  L  Thoiowi 


34  CkL  11-14.  FSI5BIB  r.  FOGAKTT. 

Writ  of  Auiataiice  will  Inne  under  Foreclosnie  Dmim  ttgaiost  a 
defendants  served  or  appearing  in  tbe  luit,  p.  13. 

Cited  in  En«  v.  Cook,  65  Cal.  178,  on  point  tbat  ri^ta  of  penoi 
not  parties  to  suit  cannot  be  litigated  on  application  for  writ;  and  H 
bemia  etc.  Co.  t.  Lewia,  117  Cal.  630,  on  point  that  writ  nina  again 
mortgagor  and  hia  grantee  pendente  lite  with  notice. 

34  CaL  14-18.   PESBUfE  t.  HASSDEN. 

Injunction  wilt  not  be  Gr&nted  Agaiut  Wute  b^  tenant,  in  anit  b 
landlord,  unlees  aecurity  for  rent  made  inadequate  thereb?,  p.  18. 

Cited'  to  same  effect  in  Miller  v.  Waddingham,  Bl  CaL  381,  denying  ii 
jonction  to  vendor  against  vendee  in  poisesaion,  under  like  facta. 

34  Cal.  lS-2e.   FRIEDLANDES  r.  LOUCKS. 

Joriadiction  in  Insolvency  Proceedings  depends  on  due  petition  an 
due  publication  of  notice  to  creditors,  p.  24. 

at«d  to  same  effect  in  Crall  y.  Poso  et«.  Diat.,  87  Cal.  148,  holdin 
service  of  prooesa  by  publication  in  irrigation  proceedinga  (State.  188' 
p.  29)  aufGcient  to  confer  jurisdiction;  and  In  re  Ibirsb,  US  Cal.  232,  o 
point  that  wliere  discharge  denied  because  not  within  juriadiction,  th 
debtor  has  not  "received  the  beneflt"  of  the  aot,  ao  aa  to  prevent  a  aut 
sequent  Application  and  discharge. 

34  Cal.  2G-28.   OLIPHAHT  t.  WHITNE7. 

Demnrrei  ia  Conaidered  an  "Anawer"  under  prooeedinga  rdatlve  t 
default,  p.  27. 

Cited  in  Fletcher  v.  Haginnis,  130  Cal.  363,  holding  that  party  doe 

not  "demur"  until  demurrer  is  Sled;  Winter  v.  Winter,  8  Nev.  136,  bold 

ing  no  entry  of  default  necessary  as  prerequisite  to  entry  of  judgmen 
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on  overruling  of  demurrer,  this  not  being  judgment  on  failure  to  "an- 
swer"; Baker  ▼.  Garris,  108  N.  C.  225,  allowing  pleading  of  oorerture 
by  demurrer  when  facts  appear  in  complaint. 

Judicial  Knowledge  does  not  Extend  to  place  of  residence  of  attorney, 
p.  28. 

Cited  in  note  to  Lanfear  ▼.  Mestier,  89  Am.  Dec.  697,  on  geneial  sub- 
ject. 

Judgment  will  be  Vacated  when  default  entered  by  cleric  wrongfolly, 
p.  28. 

Cited  in  note  on  general  subject  to  Fnmuui  t.  Fannma,  00  Am.  St 
Bep.  664. 

84  OaL  28-36.  SOLOMON  t.  SBBSE. 

Jurisdiction  of  Supreme  Court  Depends  on  amount  asked  in  ad 
damnum  clause,  irrespective  of  amount  of  judgment,  p.  32. 

Cited  in  Hoban  v.  Ryan,  130  Cal.  98,  holding  justice's  court  to  ban 
no  jurisdiction  of  unlawful  detainer  action  to  recover  one  hundred  and 
twenty  dollars  rent  and  trebled  damages;  Troy  v.  Hallgarth,  36  Or.  165, 
noted  under  Maxfield  v.  Johnson,  30  Cal.  545;  Sanborn  v.  Contra  Oosta 
Co..  60  Cal.  427,  discussing  jurisdiction  of  justice's  court;  Daabiel  t. 
81ingerland,  60  Cal.  654,  656,  65.7  (but  see  dissenting  opinion,  669); 
Bailey  v.  Sloan,  65  Cal.  388;  Sellick  v.  De  Carlos,  95  Cal.  615,  discussing 
but  not  deciding  appellate  jurisdiction  of  order  striking  out  cost-bill 
less  than  three  hundred  dollars;  but  see  Comstock  v.  Allen,  21  Ker. 
325,  afiSrming  such  jurisdiction;  Henigan  v.  Ervin,  110  CaL  40,  denyinf 
jurisdiction  when  demand  less  than  three  hundred  dollars,  although 
ooste  increased  judgment  beyond  that  amount;  Klien  v.  Allenbach,  6 
Nev.  162,  and  McCormick  etc  Co.  v.  Marchant,  11  Utah,  77,  affirming 
jurisdiction  of  district  court  over  appeal  from  justice's  judgment,  al- 
though erroneous  because  in  excess  of  statutory  jurisdiction  by  reason 
of  allowance  of  interest.  Cited,  also,  in  note  to  Soott  v.  Moore,  98 
Am.  Dec.  584,  upon  ad  danmum  clause  as  test  of  jurisdiction;  and  to 
Fix  V.  Sissing,  21  Am.  St.  Rep.  618,  620,  as  to  determination  of  vafaie  as 
basis  of  jurisdiction. 

Statement  of  Grounds  of  Appeal  need  not  be  made,  when  errovs  i^ 
pear  from  judgment -roll,  p.  34. 

Cited  to  same  effect  in  Jones  y.  Petaluma,  36  CaL  232,  as  to  ponii 
raised  on  demurrer  to  answer;  Willoughby  v.  Brown,  4  Colo.  122,  os 
point  that  only  errors  in  judgment-roll  can  be  oonsidered  when  no 
statement  filed. 

Defects  in  Transcript  are  Waived  by  stipulation  of  attorneys  ss  to 
its  correctness,  p.  34. 

Cited  to  same  effect  in  Wadsworth  v.  Wadsworth,  81  OaL  183,  U 
Am.  St.  Rep.  39,  where  biU  of  exceptions  omitted. 
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ObJMtion  to  Conclntiona  of  Lav  need  not  be  made  in  lover  court  to 
be  considered  on  appeal,  p.  34. 

Cited  in  Collier  v.  Erven,  2  Mont.  336,  on  point  tliat  eiception  to 
error  in  l»w  need  not  be  ao  apeciflc  as  to  error  in  fact. 

DiMbaixe  of  Sarety  Kenden  Him  LiAbl«  to  return  money  deposited 
with  him  for  indemnification,  p.  36. 

Cited  in  note  to  Qtobs  t.  Davis,  10  Am.  St.  Rep.  043,  upon  eontri- 
botion  betveen  sureties. 

Tender  is  Equivalent  to  PsTment,  and  will  diacbarge  anreties  on  bond 
for  releaae  of  attacliment,  p.  35. 

Cited  to  same  effect  in  Sharp  v.  Miller,  fiT  Cal.  417  (citad  in  lyConor 
V.  Braly,  112  OaL  36),  as  to  suretiea  on  appeal  bond. 

34  CbL  36-39.    LAWTOIT  v.  GOSDOV.    a  a  «1   Am.  Deo.  670,  and 
note  672;  37  Cal.  202. 
SedeIiveT7  of  Deed  by  Gioatae  does  not  revest  title  in  giKiitor,  p. 
38. 

Cited  to  same  effect  in  S.  C.  37  Cti.  207.  Cited,  aJao,  in  note  on  gen- 
eral subject  to  Sally  v.  Sandifer,  12  Am.  Dec.  68S;  to  Sutton  v.  Jervis, 
B9  Am.  Dec  634;  and  to  Walters  v.  Wagley,  22  Am.  St.  Rep.  233. 

Conveyance  in  Fraud  of  Crediton  ii  Good  ai  to  Pattiea  and  aa  to  all 
the  world  except  such  creditors,  p.  38. 

Cited  to  same  effect  in  Clemena  v.  Clemens,  23  Wie.  648;  B  Aro.  Bep. 
926  (dted  in  note  to  Whitworth  v.  Thomas,  3  Am.  St.  Rep.  730),  hold- 
ing conveyance  voidable,  however,  by  grantor  as  to  land  included  there- 
in without  bis  knowledge  and  tbrougli  grantee's  fraud.  Cited,  also, 
in  nol«  on  general  subject  to  De  Leon  v.  Tievino,  30  Am.  Bep.  Ill;  to 
UUler  V.  Koertge,  8  Am.  St.  Rep.  502;  and  to  Gilbert  t.  Biookman,  29 
Am.  St  Rep.  932. 

34  CaL  30-48.    NDDD  r,  THOUPSOH. 

Beplevin. — Pleadings  in  action  held  suffirient,  p.  46. 

Cited  in  Summerville  v.  Stockton  eta  Co.,  142  CaL  647,  snstalnlng 
pleadings  in  claim  and  delivery;  Israel  v.  Day,  17  Colo.  App.  206,  in 
replevin  against  officer  to  recover  property  taken  on  execution  where 
plaintiff  claims  by  purchase  from  execution  defendant,  defense  that  sale 
was  void  because  not  followed  by  change  of  possession  is  admissible 
under  general  denial  of  plaintiff's  title;  Sherman  v.  Sweeny,  29  Wash. 
330,  where  defendant  haa  specifically  denied  ultimate  fact  that  he  had 
paid  certain  nmi  upon  option  in  aocordaoce  with  it*  terms,  failure  to 
deny  aUegatkm  tfast  asotlwr  aom  paid  hj  Um  was  in  aoeordanoe  with 
optioa  k  Bot  ^  -^ —*"'"■  ot  pMjrauiit  in  ■aoorduM  with  option. 
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Admissions  in  Special  Defense  cannot  be  relied  on  to  prove  issues 
raised  by  denials  in  other  defenses,  p.  47. 

CSted  in  Ball  ▼.  Putnam,  123  Cal.  139,  noted  under  Siter  t.  Jevett, 
33  Cal.  93;  Miller  y.  Chandler,  69  Cal.  541,  as  to  admission  of  posses- 
sion in  special  defense,  in  action  of  ejectment;  Packard  y.  Denver  etc 
Bank,  8  Cok).  App.  209;  applying  note  to  replications;  Lake  Shore  etc 
Co.  V.  Warren,  3  Wyo.  137,  collecting  conflicting  authorities  on  question 
of  inconsistent  defense.  Distinguished  in  Hayes  v.  Williams,  17  Colo. 
470,  holding  omissions  in  complaint  cured  by  admissions  in  answer  but 
not  deciding  point.  Denied  in  Butler  v.  Kaulbach,  8  Kan.  671,  holding 
denials  in  general  answer  controlled  by  admissions  in  special  defense; 
and  modified  in  McLaughlin  v.  Alexander,  2  S.  Dak.  236,  holding  sodi 
admission  to  control  when  not  made  unavoidably  for  purpose  of  pre- 
senting the  special  defense.  Cited,  also,  in  note  to  Alderman  v.  FieoA, 
11  Am.  Dec.  130,  on  separate  plea  as  evidence. 

Judgment  on  Pleadings  is  improper  when  any  material  allogato  of 
complaint  is  denied,  p.  47. 

Cited  to  same  effect  in  Botto  v.  Vandament,  67  Cal.  333,  where  sas- 
wer  contained  inconsistent  defenses;  Johnson  ▼.  Manning,  2  Xdsho,  1075; 
State  v.  Board,  7  Wyo.  165,  holding  such  judgment  not  authorized  imder 
pleadings  stated. . 

Complaint  in  Claim  and  DefiTery  is  sufficient,  although  gnnods  of 
title  and  of  detention  are  not  particularly  detailed,  p.  47. 

Cited  to  same  effect  in  Benesch  v.  Waggner,  12  Colo.  536,  13  Am.  St 
Bep.  255,  allowing  proof  of  fraud  under  such  complaint. 

84  Cal.  4860.  MAYNARD  ▼.  FIREMAN'S  FimD  HfS.  CO.  91  Am. 
Dec.  672;  S.  C.  47  Cal.  207. 

Malice  in  Law  is  a  wrongful  act  done  intentionally,  without  jnst 
cause  or  excuse,  p.  53. 

Cited  to  same  effect  in  People  v.  Ah  Toon,  68  Cal.  363,  holding  thst 
averment  of  malice  aforethought  in  information  rendered  that  of  mi- 
lawfulness  unnecessary.  Cited,  also,  in  note  to  Wimer  v.  Allbaogh,  W 
Am.  St.  Rep.  425,  defining  ''malice,"  in  slander  and  libel. 

Corporation  is  Liable  for  Tortious  Acts  of  Directors  in  course  of  oor- 
porate  business — e.  g.,  a  libel,  although  involving  malice,  p.  56. 

Cited  to  same  effect  in  Missouri  etc  Ry.  v.  Richmond,  73  Ter.  572, 
15  Am.  St.  Rep.  797,  holding  railway  company  liable  in  exemplaiy 
damages  for  libel;  State  v.  Baltimore  etc.  Co.,  16  W.  Va.  374,  36  Am. 
Rep.  806,  holding  such  company  liable  to  indictment  for  Sabbath-hretk- 
ing;  and  United  States  ▼.  Kelso  Co.,  86  Fed.  Rep.  306,  for  violation  of 
"eight-hour  law."  Distinguished  in  Gillett  v.  Missouri  etc.  Co.,  55  Mo. 
321,  17  Am.  Rep.  657,  holding  such  company  not  liable  for  malidoiis 
prosecution  of  employee,  instituted  by  seeretarjr  and  treasurer;  School 
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DiitrM  r.  Aldenon,  6  Dak.  Ter.  153,  holding  tliat  treasurer  ot  munici- 
pal corporation  cannot  bind  it  hj  agreement  to  compound  felonf 
Bgainit  It;  dt«d  in  Fletdier  t.  Great  West  etc,  Co.,  1!  S.  Dak.  MB, 
holding  warehousemen  liable  on  receipts  fraudulently  issued  by  agent 
when  no  grain  in  fact  received;  note  on  general  subject  to  Orr  v.  Bank, 
13  Am.  Dee.  697;  to  Merrills  t.  Tariff  etc,  Co.,  27  Am.  Dec.  688;  to 
Mining  Co.  t.  Bfining  Co.,  7  Am.  St.  Rep.  246;  Hoboken  etc.  Co.  v. 
Rahn,  S9  Am.  St.  Bep.  AM,  SM,  as  to  exemplary  damages;  and  to  Fogg 
T.  Boston  etc.  Corp.,  12  Am.  St.  Rep.  5SS,  as  to  liability  for  libel. 

When  One  of  Two  Innocent  Persona  must  anffei  loss  from  act  of 
third,  it  falls  on  him  who  has  empowered  the  third  to  act,  p.  67. 

Cited  in  note  on  general  subject  to  Commercial  etc.  Bank  t.  Vint 
Nat.  Bank,  S6  Am.  Dec  667;  and  to  Wittenbrock  T.  Parker,  41  Am. 
St.  Rep.  182. 

Words  not  libelous  per  se  may  be  averred  and  proved  to  have  been 
tatended  and  understood  in  a  particular  sense,  p.  58. 

(Sted  to  same  effect  in  Chamberlain  v.  Vance,  51  Cat.  84,  sustaining 
allegations  In  complaint  for  slander,  as  to  such  intent  and  underataad- 
ing;  Nidever  v.  E«ll,  67  Cal.  83,  holding  it  necessary,  however,  to  prove 
understanding  as  alleged  in  innuendo;  snd  on  same  point.  People  v. 
Collins,  lOS  Cal.  347,  aa  to  crimiiial  libel;  and  Edwards  v.  Publishing 
Society,  99  Cal.  435,  37  Am.  St.  Rep.  73,  and  in  note  77,  holding  aver- 
ments unnecessary,  however,  where  words  in  general  use;  Chiatovieh 
V.  Hanchett,  88  Fed.  878,  hblding  innuendo  sufficient  and  libel  action- 
sble;  Heame  v.  De  Young,  119  Cal.  079,  as  to  construction  of  alleged 
libel  according  to  common  import,  and  in  note  on  general  subject  to 
Bonrreseau  v.  Evening  Journal  Co.,  6  Am,   St.  Rep.  331. 

Allegata  and  Probata  must  correspond,  p.  60. 

Cited  to  same  effect  in  Hagely  v.  Hagely,  «S  Cal.  362,  sustaining, 
however,  evidence  of  every  fact  necessary  to  support  plea  of  statute 
of  limitations  when  made  by  reference  to  number  of  code  section.  Cited, 
sIbo,  in  note  on  general  subject  to  Colvin  v.  lAud  Assn.,  8  Am.  St. 
Bep.  IIS;  and  to  Wabash  etc.  Co.  v.  McDougall,  9  Am.  St.  Bep.  647. 

S4  Gal.  60-63.    BUBKE  v.  WELLS,  FASGO  &  CO. 

Judgment  Record  is  not  Evidence  as  against  those  not  parties  nor 
priviea  of  such  parties,  p.  62. 

Cited  to  same  effect  in  Marceau  v.  Travelers'  Ins.  Co.,  101  Cal.  344, 
lejeeting  evidence  of  conviction  as  bearing  upon  sanity,  in  suit  on  in- 
(unnce  policy;  People  v,  Cicegan,  121  Cal.  658,  rfjecting  evidence  of 
verdict  on  anotliei  proeecntion,  bearing  on  question  of  accomplices. 


14  Cal.  «3-76.    KICHASDSOK  T.  KIBR.     91  Am.  Dea  SSI;  S.  C.  37  Cal. 
263. 
Ditdi  Owner  it  Boonfl  so  to  use  ditch  as  not  to  injure  land  of  another, 
^74. 
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Cited  to  same  effect  in  Campbell  v.  Bear  River  etc  Co.,  85  Gal.  683, 
commenting  on  certain  instructions  given  and  refused;  Hobbs  v.  Ami- 
dor  etc.  Co.,  66  Cal.  163,  and  Woodruff  v.  North  Bloomfield  etc  Co.,  9 
Saw.  535,  18  Fed.  Rep.  803,  enjoining  mining  corporation  from  so  woik- 
ing  its  mine  as  to  cover  plaintiff's  land  with  debris;  Hannaber  v.  St. 
Paul  etc.  Co.,  6  Dak.  Ter.  23,  holding  railroad  not  liable  for  overflow 
of  right  of  way  when  road  built  properly;  Shields  v.  Orr  etc  Co.,  23 
Nev.  355,  as  to  liability  for  seepage  from  ditch;  Big  Goose  etc.  Co.  v. 
Morrow,  8  Wyo.  543,  holding  ditch  company  Hable  for  lots  of  stock 
in  unrepaired  washout. 

Appropriator  of  Water  may  divert  it  into  natural  ravine  as  part  of 
his  ditch,  subject  to  qualifications  as  to  negligence  in  so  doing,  p.  74. 

Cited  in  note  on  general  subject  to  Heath  ▼.  Williams,  43  Am.  Dec 
281. 

Negligence  Defined,  and  held  not  to  be  absolute  or  intrinsic^  p.  75. 

Cited  to  same  effect  in  Jamison  v.  San  Jose  etc.  Co.,  55  Cal.  506,  bold- 
ing  negligence  shown  on  part  of  defendant,  but  no  contributory  n^- 
gence  on  part  of  plaintiff;  Franklin  v.  Motor  Road  Co.,  85  CaL  70,  hold- 
ing similarly  as  to  facts;  Woodward  v.  Griffith,  2  Tez.  Civ.  App.  317, 
holding  landowner  liable  for  injuries  to  ^witwo^iiy  caused  by  his  unlawful 
and  dangerous  baibed  wire  fence. 

84  Cal.  76-70.    SAN  FRANCISCO  SAVINGS  AND  LOAN  SOOKTT  r. 
THOMPSON.    S.  C.  82  Cal.  347. 

Bill  of  Review  will  not  Lie  when  judgment  erroneous  on  its  fsee,  f 
78. 

Cited  in  note  to  Brewer  v.  Bowman,  20  Am.  Dec.  167,  on  genenl  sub- 
ject. 

34  Cal.  70-81.    PARROTT  ▼.  DBN. 

Affidavit  of  Merits  is  indispensable  on  motion  to  set  aside  default 
judgment,  p.  80. 

Cited  to  same  effect  in  Nevada  Bank  v.  I>resbach,  63  Cal.  325,  ss  to 
judgment  on  trial  had  in  defendant's  absence;  Gauthier  v.  Rnsieka,  3 
N.  Dak.  3,  reversing  order  vacating  judgment,  when  no  affidavit  fifed. 
Cited,  also,  in  note  to  Bumham  v.  Hays,  58  Am.  Dec.  305,  on  geneisl 
subject. 

Judgment  by  Default  should  not  be  set  aside  unless  prima  facie  as- 
just,  p.  81. 

Cited  to  same  effect  in  Wilbum  v.  Maynard,  6  Colo.  486,  setting  aside 
judgment  rendered  after  striking  out  answer  because  not  properly 
verified;  Donnelly  v.  Clark,  6  Mont.  138,  refusing  to  vacate  jodgmeat 
where  no  surprise  shown  and  no  affidavit  of  merits  filed. 
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Jndgmnit  by  Defanlt  eanoot  exceed  relief  prajed  for  iu  complaint, 
p,  81. 

Cited  to  Hme  efTeet  in  Broolta  v.  Forington,  117  Cal.  220,  22t,  atrik- 
iDg  out  allowance  of  counsel  fees  in  foreclosure  suit  when  not  speciallj 
prayed  ftH-,  notwitlutandiag  prayer  for  general  relief;  Bank  v.  Dyer, 
U  Wa^  283,  as  to  deficiency  judgment  on  foreclosure,  when  not  prayed 
for. 

34  CaL  Sl-90.    DAVIS  t.  ISITCHELL. 

ProiniMoiy  Note  held  by  defendant  U  subject  to  «xeeation  and  aal« 
Uieieundn,  p.  87. 

Cited  in  Hoxie  v.  Bryant,  131  CaL  89,  applying  rule  to  note  and  mort- 
gage cspable  of  manual  deUvery;  Donohoe  t.  Gamble,  38  Cal.  352,  9B 
Am.  Dec.  102,  on  point  that  under  sped&l  circumstances,  equity  may 
decree  sale  of  negotiable  paper  held  as  collateral  io  satUfaetioa  of 
pledge;  Robinson  v.  Tevis,  38  CkL  614,  holding  Boch  notes  seizable  aa 
"credits";  Blain  t.  Irby,  26  Kan.  501,  on  point  that  notes  and  mort- 
gages can  be  seized  and  sold  under  t«x  warranU  if  aberiS  can  obtain 
possession  without  committing  a  wrong.  Oremiled  in  UcBride  v.  Fal- 
lon, 05  Cal.  303  (and  see  Dore  t.  Dougherty,  72  CaL  23G,  1  Am.  St.  Rep. 
60),  holding  that  judgmMit  can  be  attached  only  in  method  provided 
for  garnishment. 

Hiker  of  ITote  cannot  aet  up  defense  aa  agaioBt  execution  purchaaer 
from  payee,  that  it  was  given  aa  part  of  transaction  to  defraud  payee's 
ereditort,  p.  89. 

Distinguished  in  Davis  v.  Sittig,  65  Tex.  501,  denying  recovery  to 
payee  on  note  given  in  fraud  of  creditors;  and  McCausland  v.  RalaUn, 
12  Nev.  214,  28  Am.  Sep.  702,  holding  main  caee  not  entitled  to  any 
special  weight.  Cited,  also,  in  note  to  Powell  r.  Inman,  82  Am.  Dee. 
429,  on  avoidance  of  fraudulent  contract  by  participator  therein;  and 
to  Whitworth  V.  Thomas,  3  Am.  St.  Rep.  737,  on  same  subject,  discuss- 
hg  confliot  of  main  ease  with  Agar  v.  Dunoan,  60  CaL  325,  327. 

34  Cal.  M-OS.    BAKSTOW  t.  HEWU AH. 

Spcdfication  of  Erroia  ia  easential  in  statement  on  motku  for  new 
trial  based  on  errora  in  law,  p.  SI. 

Cited  to  same  effect  in  Tappendorff  v.  Downing,  76  CaL  170;  Gill  v. 
Hecht,  13  Utah,  8,  holding,  further,  refusal  to  allow  amendment  thereof 
no  abuse  of  discretion. 

Penonal  Besidenee  on  land  Is  not  easential  to  establiah  possesaion 
thereof,  p.  91. 

Cited  to  same  eSect  in  Webber  v.  Clarke,  74  Cal.  15  (cited  in  Glide- 
hans  T.  Whiting,  3B  Cal.  713),  holding  possession  of  grazing  land  shown 
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by  pasturage  of  sheep  thereon  under  care  of  herders  in  pastnxing  sesi- 
on;  Dodge  v.  Yates,  76  Cal.  254,  holding  possession  by  tenant  or  agent 
sufficient  for  action  in  ejectment,  based  on  priority  of  possesskn;  An- 
derson V.  Bumham,  52  Kan.  461,  on  question  of  adverse  poueision. 
Cited,  also,  in  note  to  PlumiB  v.  Seward,  60  Am.  Dec  604,  on  prior  pos- 
session. 

ConTeyance  Pending  Suit  does  not  necessarily  defeat  action,  p.  9L 

Cited  to  same  effect  in  Hestres  ▼.  Brennan,  37  Cal.  389,  denying 
defendant's  motion  to  substitute  transferee,  as  not  being  proper  rem- 
edy; CHnk  y.  Thurston,  47  Cal.  31,  further  granting  right  to  pliin- 
tifl  to  prove  apparent  transfer  a  mere  mortgage. 

34  OO.  92100.    LANGBNOUR  t.  FSENCH. 

Order  for  Meeting  of  Creditors  held  sufficient,  p.  97. 

ated  in  Flint  v.  Wilson,  36  Cal.  27,  holding  like  order  sufficient 

Statutes  should  be  so  Construed  as  to  give  effect  to  every  word  isd 
every  distinct  provision,  p.  98. 

Cited  to  same  effect  in  Camp  v.  Grider,  62  OaL  26,  as  to  oonstnietioB 
ef  conflicting  code  sections;  Read  v.  Rahm,  66  Cal.  343,  holding,  how- 
ever, only  substantial  compliance  with  statutory  form  required. 

Jurisdiction  in  Insolvency  Proceedings  is  obtained  by  filing  of  dne 
petition  followed  by  order  to  creditors  and  publication,  p.  99. 

Cited  to  same  effect  in  Cerf  v.  Oaks,  59  CaL  134,  holding  that  juris- 
diction attaches  to  make  orders  preceding  publication,  on  filing  of  peti- 
tion and  schedule;  Day  v.  Superior  Court,  61  Cal.  494,  on  point  that 
property  of  bankrupt  does  not  pass  to  assignee  when  acquired  after 
petition  filed. 

Insolvency. — ^Recital  of  Due  Notice  in  decree  of  dischrage  Is  sufficient 
as  against  collateral  attadc,  p.  99. 

Cited  to  same  effect  in  Ohleyer  v.  Bunce,  66  CaL  646,  as  to  reeitals 
in  decree  appointing  assignee. 

34  Cal.  100-109.    KING  v.  DAVIS. 

Pleading. — ^Mere  Defects  in  Allegations  cannot  be  first  objected  to  on 
appeal,  p.  106. 

Cited  to  same  effect  in  Lee  v.  Figg,  37  Cal.  336,  99  Am.  Dec  273,  and 
Reese  v.  Kinkead,  20  Nev.  68,  as  to  insufficiency  of  allegations  of 
fraud;  Treanor  v.  Williams,  146  Cal.  320,  construing  pleadings  in  e]e^ 
tion  contest;  Alhambra  etc.  Co.  v.  Richardson,  72  Cal.  600,  as  to  alle- 
gations of  prescriptive  right  of  diversion  of  watw,  and  extending  rule 
to  all  affirmative  defenses;  White  v.  White,  86  Cal.  223,  applying  rule 
to  objections  to  introduction  of  evidence;  Sukeforth  v.  Lord,  S7  CaL 
403,  404,  406,  as  to  general  allegations  of  fraud,  and  holding  further  aa 
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to  pmamptloa  of  mlrta  of  objectloiu  to  evidence;  Murdock  v.  CUrka, 
90  CbL  431,  u  to  allegationB  of  tgeacy,  when  treated  on  trial  ai  being 
in  iuuej  niinois  etc.  Bank  v.  PaciQc  etc.  Co.,  115  Cal.  207,  aa  to  allega- 
tioiu  in  crosH- complaint  of  consent  of  Btockboldersi  and  Yoorhee*  v. 
Manti,  13  Utah,  439,  aa  to  allegAtiona  of  Dotice. 

34  CaL  109-122.  ITSTASA  WATEB  CO.  v.  POWELL.  S.  C.  91  Am. 
Dee.  ess. 

Prior  Appiopriator  of  Water  in  stream  eumot  extend  bis  apjvoprU- 
tiou  or  change  its  m«ana  to  the  prejudice  of  Tested  rigbts  of  subae- 
qatnt  ftppropriators,  p.  117. 

Cited  to  aam«  effect  in  Alder  etc  Co.  v.  Hayes,  Q  Mont.  38,  holding 
improper  the  diversion  of  water  for  mining  purposes,  under  facta;  South- 
■ide  Imp.  Co.  V.  Burson,  I4T  Cal.  407,  where  non-riparian  owner  appra- 
priates  limited  quantity  of  water  for  irrigation,  his  need  of  surplus  for 
furthn*  irrigation  does  not  affect  right  of  subsequent  appropriator  to 
take  whole  surplus;  Gassert  v.  Noyes,  18  Mont.  220,  and  Last  Chance 
etc  Co.  v.  Bunker  Hill  et«.  Co.,  49  Fed.  Bep.  434,  ruling  similarly  as 
to  change  of  place  of  use  and  of  discharge;  Barnes  v.  Sabron,  10  Nev. 
£33,  as  to  use  of  ditches  larger  than  warranted  by  raasonable  use  or 
necesiity;  Becker  v.  Marble  etc.  Co.,  IS  Utah,  229,  when  part  of  water 
allowed  to  run  to  wast«;  Hewitt  v.  Story,  64  Fed.  Bep.  SIS,  and  Union 
etc  Co.  V.  Dangberg,  81  Fed.  Rep.  9S,  106,  discussing  general  rule*  aa  to 
rights  of  prior  appropriator;  Colorado  etc.  Co.  v.  Larrimer  etc.  Co.,  £6 
Cob.  50,  and  Hague  v.  Nephi  etc  Co.,  16  Utah,  431,  67  Am-  St.  Rep. 
039,  noted  under  Ortman  v.  Dixon,  13  OaL  33;  N«w  Lovelaud  etc  Co. 
T.  Consol.  etc  Co.,  27  Colo.  530,  holding  plaintiff  not  entitled  to  storage 
priority  under  fact*  stated.  Diitinguished  in  Fuller  v.  Swan  «tc  Co., 
IS  Colo.  17,  Buataining  right  to  change  point  of  diversion  and  plaea  of 
use  when  not  prejudicial  to  others.  Cited,  also,  in  note  on  gmeral 
inbject  to  Heath  v.  Williams,  43  Am.  Bee  £82;  and  to  Jone*  t.  Adams, 
3  Am.  St  Rep.  797. 

34  CaL  122-126.    HEBOID  ▼.  SMITH. 

CovntercUim  ITeed  not  be  Answered;  alitor  aa  to  «ro*a-«oropl^nt, 
p.  124. 

Cited  to  same  effect  in  Jones  t.  Jones,  38  Cal.  685,  holding  setoff 
a  counterclaim  a*  to  such  role;  Murphy  r.  Murphy,  141  Cal.  474,  ap- 
plying rule  to  failure  to  answer  cross  •complaint  is  a  divorce  suit; 
Cos  T.  Northwestern  eto  Co.,  1  Idaho,  381,  discussing  effect  of  plain- 
tiff failure  to  file  affidavit  when  defense  founded  on  written  inatm* 
ment;  and  Wulf  v.  tbuiuel,  9  Mont.  284,  on  point  that  defendant  will 
not  be  allowed,  on  motion  for  nonsuit,  to  oontrovert  allegations  cf 
answer  adnutt«d  by  plaintiff's  replication. 
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84  Cal.  125-136.    GAT  y.  MOSS. 

Pledge. — ^Assignment,  Absolute  in  Form,  of  chose  in  sctkm  lield  to 
be  pledge,  and  not  chattel  mortgage,  p.  131. 

Cited  in  note  to  Mitchell  ▼.  Roberts,  5  McCrary,  435,  17  Fed.  Rep. 
782,  and  to  Wilson  v.  Little,  51  Am.  Dec.  313,  discussing  differenee  be- 
tween pledge  and  chattel  mortgage;  to  Lucketts  y.  Townsend,  49  An. 
Dec  731,  defining  ''pledge";  and  at  page  733,  as  to  necessity  for  de- 
liyery. 

Pledgee  cannot  Sell  Pledge  without  notice  to  redeem  and  notice  of 
sale,  p.  132. 

Cited  to  same  effect  in  Reardon  y.  Patterson,  19  Mont  234,  holding, 
however,  proof  necessary  by  pledgor  that  he  was  entitled  to  possessioo 
at  time  of  demand.  Cited,  also,  in  note  on  general  subject  to  Lucket^ 
y.  Townsend,  49  Am.  Dec.  737;  to  Robinson  y.  Hurley,  79  Am.  Dec 
504,  as  to  remedy  of  pledgor  of  stock;  and  to  Griggs  y.  Day,  32  Am.  SI 
Rep.  730. 

Pledgee  is  Liable  f m:  Conyersion  when  nmJring  Bale  without  notice, 
p.  132. 

Cited  in  note  on  general  subject  to  Lucketts  y.  Townsend,  49  Am.  Dee. 
735;  and  to  Griggs  y.  Day,  32  Am.  St.  Rep.  725. 

Findings  of  Fact  are  Condusiye  on  respondent  when  not  properly 
objected  to,  p.  135. 

Cited  to  same  effect  in  dissenting  opinion  in  Schroeder  y.  Sehweisr 
Lloyd  T.  V.  G.,  60  CaL  472,  main  opinion  remanding  cause  for  oev 
trial  instead  of  directing  judgment  on  findings;  McDougal  ▼.  HvH 
132  CaL  163,  holding  plaintiff  bound  by  finding  in  absence  of  appeil 
on  new  trial  motion. 

34  Cal.  136-138.    WINTERS  y.  RUSH. 

Parties. — ^^mstee  of  Express  Trust"  embraces  one  to  whom  note  is 
payable  for  another's  benefit,  p.  138. 

Cited  to  same  effect  in  West  y.  Crawford,  80  Cal.  31,  as  to  agreement 
to  pay  stock  subscriptions  to  agent  for  corporation. 

Consideration  Need  not  be  Pleaded  in  action  on  note,  p.  138. 

Cited  to  same  effect  in  Williams  y.  Hall,  79  Cal.  607,  as  to  actios 
on  written  contract;  Pastene  y.  Pardini,  135  CaL  434,  on  point  t]uit 
lack  of  consideration  therefor  must  be  specially  pleaded;  Bnimback  r. 
Oldham,  1  Idaho,  711,  as  to  written  assignment  of  chose  in  actioa. 

34  Cal.  145-149.    MOORE  y.  WADDLE. 
Consideration  Need  not  be  Alleged  in  action  on  specialty,  p.  H7. 

Cited  to  same  effect  in  Brumback  y.  Oldham,  1  Idaho,  711,  u  to 
written  assignment  of  chose  in  action. 
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CoDtnct  under  Seal  may  be  Aangned  by  wrrtten  indoneineiit,  al- 
though not  sealed,  p.  143. 

Cited  in  note  on  general  subje<A  to  Harlowe  v.  Hudgins,  31  Am.  St. 
Rep.  28. 

34  CaL  163-164.    OAT  t.  WINTBB. 

Deniala  should  be  explicit  and  define  iiEuea,  p.  160. 

Cited  in  diaaenting  opmton  in  Burke  v.  McDonald,  2  Idaho,  317,  dll- 
coaaing   right   to   jury   trial   in   action   to   determine   adverse   claim   to 

Sham  Answer  may  be  tested  by  motion  for  judgment  on  pleadings 
or  to  strike  out,  p.  ISl. 

Cited  to  same  effect  in  Hemme  y.  Hays,  S6  Cal.  330,  Bustaining  for- 
mer motion  under  facts;  Loveland  t.  Gamer,  74  Cal.  300,  on  same  point, 
H  to  evasive  answer  on  information  and  belief.  Distinguished  in  Es- 
tate of  Wooten,  66  Cal.  324,  326,  holding  judgment  on  pleadings  im- 
proper for  failure  to  Qle  replication  to  objections  to  petition  for  letter* 
of  administratioii. 

Sham  Answer!  embrace  such  as  consist  of  denials  which  do  not  ex- 
plicitly traverse  the  material  allegations  of  complaint,  p.  161. 

Cited  to  same  effect  in  Tynan  v.  Walker,  36  Cal.  646,  QS  Am.  Deo. 
161,  holding  objection  waived  by  failure  to  object.  Cited,  also,  in  not* 
OR  general  subject  to  People  v.  McCumber,  72  Am.  Dee.  SE3. 

Special  Damages  are  not  recoverable  is  action  for  negligence  unlsM 
pleaded,  p.  162. 

Cited  to  same  efTeet  in  Lewiston  etc.  Co.  v.  Shasta  etc  Co.,  41  CaL 
565,  as  to  special  damsLget  to  private  person  from  obstruction  of  publia 
highway.  Cited,  also,  in  note  on  general  subject  to  Stevenson  t. 
Smith,  87  Am.  Dee.  109. 

Contributory  Megligenca  on  plaintiff's  part  will  defeat  his  right  to 
recover,  p.  163. 

Cited  to  same  effect  in  Needham  v.  San  Francisco  etc  Co.,  37  CaL 
4ie,  and  Fernandez  v.  Sacramento  etc,  Co,,  52  Cal.  63,  restricting  rule 
to  case  where  such  negligence  was  proximate  cauee  ot  injury;  Robinson 
V.  Western  Pac.  etc  Co.,  48  Cal,  421,  holding  no  contributory  negligence 
Hbown  by  facts;  Patnode  v.  Harter,  20  Nev.  310,  holding  aliter  on  facta; 
Bunnell  v.  Railroad  Co.,  13  Utah,  323,  holding  contributory  negligenc* 
sbowD  on  part  of  owner  of  cattle  straying  on  track,  although  not  plead- 

Contribntoiy  Negligence. — Plaintiff's  case  should  be  submitted  to 
jury  without  affirmative  proof  of  freedom  from  such  negligence,  un- 
less such  negligence  appears  from  it,  p.  164. 

Cited  to  same  effect,  holding  affirmative  proof  of  lack  of  contrtba- 
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tory  negligenoe  mineoessary,  in  Bromley  ▼.  Birmingliam  etc:  Co^  93 
Ala.  401;  Texas  etc  Ck>.  y.  Orr,  46  Ark.  194;  Illinois  etc  Go.  t.  Kowicki, 
148  m.  36,  on  point  that  freedom  from  such  negligence  need  not  be 
proved  beyond  all  question;  Bums  ▼.  Chicago  etc  Co.,  69  Iowa,  457,  58 
Am.  Rep.  229,  holding  sufficient  evidence  of  such  negligenoe  to  appear 
to  warrant  submission  of  question  to  jury;  Buesching  v.  St.  Louis  etc. 
Ck>.,  73  Mo.  233,  39  Am.  Rep.  610  (and  see  note  611;  cited  in  Meadowa 
V.  Pacific  etc  Co.,  129  Mo.  93,  60  Am.  St.  Rep.  437),  holding  presumption 
of  due  care  by  plaintiffs  intestate  not  overcome  by  fact  of  aeeident; 
Solen  V.  Virginia  etc  Co.,  13  Nev.  162  (but  see  Pittsburgh  etc  Co.  t. 
Bennett,  9  Ind.  App.  121,  123),  sustaining  instruction  that  dispositka 
of  men  toward  self -protection  should  be  oonsidered  by  jury;  and  to 
same  effect,  dissenting  opinion  in  Baltimore  etc  Co.  v.  Talmage,  15  lad. 
App.  231.  Cited,  also,  in  note  on  general  subject  to  Beatty  v.  Gilmore, 
66  Am.  Dec  619;  Johnson  v.  Hudson  River  etc  Co.,  76  Am.  Dec.  384,  as 
to  burden  of  proof  in  negligenoe  cases. 

34  Cal.  165-167.    ALLEN  v.  MARSHALL. 

^Commencement  of  Action''  under  statute  of  limitations  Is  filing  of 
complaint,  p.  166. 

Cited  in  note  on  general  subject  to  Ross  v.  Luther,  16  Am.  Dee.  S4& 

34  Cal.  167-176.    HALLOCE  v.  JAUDIN. 

Final  Judgment  includes  judgment  by  default,  p.  172. 

Cited  in  note  to  Williame  v.  Field,  60  Am.  Dec  436,  defining  "final 
judgment." 

Appeal  from  Default  Judgment  may  be  taken  directly,  withoirt  ap- 
plication to  set  it  aside,  p.  172. 

Cited  to  same  effect  in  Howard  v.  GftUoway,  60  CaL  11,  re?eniiif 
such  judgment  for  want  of  proper  service;  Buenz  v.  Cook,  16  Colo.  40, 
holding  reviewable  on  such  appeal  the  sufficiency  of  oomplunt,  and 
whether  it  sustains  judgment;  Arkansas  etc  Co.  v.  Nelson,  4  Colo.  App. 
440,  as  to  insufficient  complaint  on  mechanic's  lien;  L.  T.  etc  Co.  t. 
Forbes,  37  Kan.  463,  as  to  such  judgment  taken  on  defendant's  failure 
to  appear  at  trial;  Perrott  v.  Owen,  7  S.  Dak.  467,  as  to  such  judg- 
ment in  justice's  court;  R.  I.  etc  Co.  v.  City,  19  Wash.  618,  sustainisg 
will  under  similar  local  statutes. 

Sufficiency  of  Complaint  may  be  first  oonsidered  on  appeal  from 
judgment  by  default,  p.  173. 

Cited  to  same  effect  in  Swain  v.  Bumette,  76  Oal.  801,  on  point  that 
judgment  by  default  for  defendant  wiU  be  reversed  if  complaint  states 
cause  of  action. 

Defective  Allegations  in  Complaint  will  not  wftinutt  reversal  of  jiidg- 
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nwnt  vlme  objection  not  preriouslj  urged  by  demurreT  or  motion, 
p.  174. 

Cit«d  to  UZM  effect  in  Hibemlb  ate.  Soc.  t.  Ordwa}',  3B  CaL  682, 
u  to  ftUegmtieni  of  validity  of  deeds;  Hughea  v.  Alsip,  112  CaI.  691, 
u  to  oomphiiiit  for  street  aBBeBsmenta;  Anderaon  v.  Alseth,  S  S.  Dak. 
568.  CSted,  also,  in  Arkansaa  etc  Co.  t.  KeUon,  4  Colo.  App.  440,  u 
ta  converse  of  rule. 

AUegatioii  of  PartneraUp  ie  not  Deceaiorj  in  complaint  when  title 
dtBCTibes  defendanU  as  auch,  p.  174. 

Cited  to  aame  effect  in  Wise  t.  Williams,  TE  Cal.  647,  lUBtaining  com- 
plaint where  fa^rt  alleged  in  body  of  complaint  but  not  shown  in  title. 

Instrnntent  Set  Out  in  complaint  Li  to  be  considered  a  part  thereof 
■■  Tcgards  suffidenc7  of  pleading,  p.  174. 

Cited  to  same  effect  in  Hurdoek  t.  Brooke,  38  CaL  603,  as  to  com- 
plaint on  appeal  bond  set  out  in  full;  concurring  opinion  in  Htbeniia 
etc.  8oc.  T.  Thornton,  127  Cal.  677,  noted  under  Stoddard  v.  Tread- 
well,  26  Cal.  294;  Lambert  t.  Haskell,  80  CaL  613,  where  Instrument 
attached  as  exhibit  and  referred  to  in  complaint  proper;  and  on  same 
point  in  Quirk  v.  Quirk,  7  Mont.  236,  not  deciding  question  because  not 
properly  railed. 

Want  of  internal  revenue  stamp  does  not  invatidata  instrument, 
nnleae  omitted  fraudulently,  p.  17S. 

Cited  to  same  effect  in  People  t.  Tomlinacn,  36  CaL  607,  on  point 
that  forgery  ma;  be  committed  of  unstamped  paper;  W.  U.  Tel.  Co. 
V.  Henley,  107  Ind.  93,  holding  allegntioD  as  to  affixing  of  stamp  un- 
neceesary  in  acUon  tor  failure  to  deltver  mcBsage;  Patterson  v.  Glle, 
t  Colo,  sol,  applying  rule  to  failure  to  cancel  stamps  on  due  bill;  and 
on  same  point  in  Hale  v.  Wilkineon,  21  Oratt.  79;  Green  v.  Holway,  101 
llass.  248,  3  Am.  Rep.  341  (and  note  347),  holding  further  inhibition  as 
to  admisBion  in  evidence  not  to  apply  to  state  courta;  Morris  r.  Mc- 
Morris,  44  Miss.  476,  7  Am.  Rep.  608,  holding  further  stamp  annexable 
at  trial;'  and  on  same  point  in  Dailey  t.  Crokw,  33  Tex.  817,  7  Am. 
Rep.  280;  Bheinstrom  r.  Cone,  26  Wis.  166,  7  Am.  Sep.  60  (and  note 
51),  holding  act  not  to  operate  retrospectively.  OU*i,  also,  in  note  on 
geoerai  subject  to  Satterthwaite  r.  Doughty,  69  Am.  Dec  658. 

Omission  of  Stamp  is  good  defense  if  dona  fraudulently,  and  point 
ii  raised  by  answer,  p.  176. 

Orerruled  in  Duffy  v.  Hobson,  40  Cal.  243,  244,  6  Am.  Rep.  SI0,  hold- 
ing euch  defense  not  maintainable  in  state  court;  and  see  TbomasKon 
V.  Wood,  42  Cal.  417,  following  Duffy  case,  but  remanding  case  to  allow 
making  of  further  defensea.  Cited  to  same  effect  in  Bumpasa  v.  Tag- 
gart,  26  Ark.  401,  7  Am.  Rep.  624,  but  holding  act  not  to  apply  to 
eridence  in  state  courta;  and  see  as  to  last  point  Green  t.  Holway,  101 
NotM  Oat  Sep.— 108. 
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Mass.  246,  3  Am.  Rep.  341    (and  note  346) ;   Morris  v.  MeMorrii,  44 
Miss.  475,  7  Am.  Rep.  698,  holding,  further,  stamp  annezable  at  triiL 

34  Cal.  176-178.    PEOPLE  v.  HOY  YEN. 

Statement  of  Priaoner  is  admissible,  though  not  voluntarily  nudCf 
in  connection  with  finding  of  property  at  plaoe  designated  by  liim,  p. 
177. 

Cited  to  same  effect  in  State  ▼.  Lindsey,  78  N.  C.  503,  as  to  point- 
ing out  of  stblen  property;  State  y.  Douglass,  20  W.  Va.  7S7,  boldiog 
facts  of  finding  of  pistol  admissible,  although  information  improperir 
obtained  from  defendant's  attorney.  Cited,  also,  in  note  to  Daniels  t. 
State,  6  Am.  St.  Rep.  250,  on  general  subject. 

Error  In  Admitting  Eyidence  is  cured  by  afterward  strikmg  it  oat 
on  motion  and  instructing  jury  to  disregard  it,  p.  177. 

Distinguished  in  Juergens  y.  Thom,  39  Minn.  460,  holding  error  sot 
so  eured  unless  reasonably  dear  that  party  not  prejudiced. 

84  Gal.  178-181.    HASSISON  t.  PEABODY. 

New  Trial  may  be  Denied^  although  y^rdict  ezeessiye,  <m  o(»iditioo  of 
remission  of  excess,  p.  181. 

Cited  to  same  effect  in  Clanton  y.  Coward,  67  CaL  375,  where  Terdiet 
in  excess  of  demand  in  complaint;  Dayis  y.  Southern  Pac.  etc.  Go-i  98 
Cal.  18,  holding  matter  within  discretion  of  court;  Bates  y.  Hawtrd, 
105  Cal.  179,  on  point  that  court  has  wide  discretion  in  disposition  of 
motion  for  new  trial;  and  Brooks  y.  San  Francisco  etc  Co.,  HO  OiL 
176,  on  point  that  new  trial  may  be  granted,  conditioned  on  payiiMUt 
to  adyerse  party  of  counsel  fees  and  expenses. 

34  Cal.  183-189.    PEOPLE  y.  WHITE. 

State  Statute  Against  Counterfeiting  is  not  void  as  being  repogmai 
to  federal  legislation,  p.  186. 

Cited  to  same  effect  in  State  y.  Bardwell,  72  Miss.  541,  as  to  state 
legislation  against  officer  of  national  bank  who  reoeiyes  deposits  tl- 
though  knowing  its  insolyency.  Distinguished  in  People  y.  Kelly,  38 
Cal.  150,  99  Am.  Dec.  362,  ruling  aliter  as  to  perjury  before  register  of 
United  States  land  office. 

Indictment  is  Sufficient  when  charging  offense  in  language  of  stat- 
ute, p.  186. 

Cited  to  same  effect  in  People  y.  Girr,  53  Cal.  629,  sustaining  indict- 
ment for  rape  when  language  used  equivalent  to  statutory  form;  Peo- 
ple y.  Sheldon,  68  Cal.  436,  as  to  information  for  injuring  public  jafl; 
People  y.  Russell,  81  Cal.  617,  as  to  information  for  arson;  People  r. 
Sayerpool,  81  Cal.  651,  as  to  information  for  assault  with  deadly  weap- 
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«n;  People  v.  Butler,  1  Idaho,  234,  aa  to  indictment  for  robbery;  State 
T.  Williamson,  22  Utah,  265,  sustaining  indictment  for  rape;  note  on 
general  subject  to  State  v.  Campbell,  94  Am.  Dec.  2S3. 

StJitnte  Fizing  Time  foT  settling  bill  of  exceptiouB  is  directoTj  mere- 
Ij,  p.  188. 

Cited  to  same  effect  in  Che  Gong  v.  Steams,  16  Or.  222,  on  point 
Uuit  local  st&tute  does  not  fix  time  for  signing  bill. 

Facts  Showing  Criminal  Intent  are  admissible  under  indictment  for 
having  counterfeiting  tools  in  possession,  p.  189. 

Cited  in  note  to  People  v.  Vernon,  96  Am.  Dec.  67,  on  "res  gestae." 

34  Cal.  189-190.    PEOPLE  t.  AH  KIU. 

ITame  of  Defendant  as  stated  is  indictment  may  be  used  in  verdict, 
although  not  true  name,  p.  190. 

Cited  in  People  t.  Oliveria,  127  Cal.  379,  noted  under  People  t.  Boggs, 
20  Cal.  433;  Plumky  v.  State,  8  Tex.  App.  531,  where  judgment  used 
name  as  in  indictment,  although  vsrdiet  used  that  by  which  ho  was 
oommonl;  known. 

M  CaL  191-211.    PEOPLE  t.  CKONIH. 

Indictment  for  Harder  need  not  specif;  manner  and  means  of  homi- 
dde,  pp.  200-208. 

Cited  to  same  effect  in  People  t.  Bogart,  36  Cal.  247,  as  to  specifica- 
tion of  money  stolen  in  indictment  for  larceny;  People  t.  Hurphy,  39 
Cal  55,  sustaining  murder  indictment  in  exact  words  need  in  main 
ease;  People  i.  Sanford,  43  Cal.  31,  sustaining  murder  indictment,  al- 
though not  directly  alleging  death  within  statutory  period  after  shoot- 
ing (and  see  on  same  point  State  v.  HuS,  11  Nev.  21);  People  v.  Uartin, 
47  Cal.  102,  sustaining  indictment  similar  to  that  in  main  case;  and 
People  V.  Weaver,  47  Cal.  107,  and  People  r.  Hong  Ah  Duck,  61  Cal. 
389,  390,  sustaining  Bke  indictment  under  code;  People  v.  Kelly,  59 
Cal.  377,  Buetaining  indictment  for  perjury,  although  not  alleging  that 
matter  sworn  to  was  "material  matter";  People  v.  Davis,  73  Cal.  357, 
holding  sufficient  an  information  in  similar  form,  although  omitting 
direct  allegations  that  killing  was  willful  and  of  malice  aforethought; 
Waggoner  v.  State,  155  Ind.  343,  and  People  v.  Walters,  1  Idaho,  274, 
sustaining  indictment  under  local  statutes;  People  v.  Rozelle,  78  Cal. 
89,  on  point  that  common-law  strictness  is  abolished,  and  applying  rule 
to  indictment  of  one  as  aider  and  abettor;  People  v.  Hyndman,  99  Cal.  . 
3,  as  to  absence  of  allegations  of  means;  Brown  T.  State,  18  Fla.  478, 
as  to  absence  of  direct  allegation  that  wound  mortal  where  death 
alleged;  Bird  v.  State,  18  Fla.  497,  and  Territory  t.  Bannigan,  1  Dak. 
Ter.  443,  as  to  (rtnission  of  "from  a  premeditated  design";  People  v. 
Walters,  1  Idaho,  274,  sustaining  indictment  for  murder;  Stats  v.  Mil- 
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lain,  3  Ner.  465,  ruling  similarly,  and  holding  act  prescribing  form 
constitutional;  State  ▼.  Harkin,  7  Nev.  384,  holding  indictment,  thongh 
argumentatiTO,  good  as  against  general  demurrer;  State  t.  Thompson, 
12  Nev.  148,  sustaining  indictment  that  omitted  "willfully,  deliberately, 
and  premeditatedly";  Walker  ▼.  State,  14  Tex.  App.  627,  sustaixung 
indictment  for  murder;  People  ▼.  Gough,  2  Utah,  71,  sustaining  iodict- 
ment  for  larceny,  and  United  States  y.  Cannon,  4  Utah,  130,  134,  146, 
one  for  polygamy  under  federal  statute;  State  ▼.  Day,  4  Wash.  108, 
sustaining  information  for  murder;  State  ▼.  Wright,  0  Wash.  101,  sus- 
taining information  for  forgery;  Webb  ▼.  York,  79  Fed.  Rep.  621,  sus- 
taining, on  extradition  proceedings,  indictment  for  embezzlement  Cited, 
ako,  in  note  on  general  subject  to  Commonwealth  ▼.  Webster,  52  Am. 
Dec  738;  People  ▼.  King,  87  Am.  Dec  101;  Schaffer  ▼.  State,  3  Am.  St 
Rep.  280-282. 

Circumstantial  Evidence  is  sufficient  basis  for  oonyiction  if  suck  as 
to  satisfy  jury  of  defendant's  guilt  to  exclusion  of  all  rational  proba- 
bilities, p.  201. 

Cited  in  People  ▼.  Dole,  122  Cal.  494,  68  Am.  St.  Rep.  58,  and  criti- 
cised, but  instruction  held  corrected  by  rest  of  charge;  and  ef.  Feopk 
y.  O'Brien,  130  Cal.  7-9,  and  People  ▼.  Rushing,  130  CaL  454;  People  t. 
Murray,  41  OaL  67  (as  to  whidi  see  People  v.  Gosset,  93  GaL  644), 
sustaining  rejection  of  instruction  proposed  by  defendant;  and  Feopit 
y.  Ward,  105  Cal.  342,  sustaining  like  rejection;  Pec^le  y.  PadiDia,  4S 
Cal.  539,  sustaining  instruction  taken  from  opinion  in  main  case;  F^ 
pie  y.  Ramirez,  56  Cal.  538,  sustaining  like  instructions,  and,  on  similar 
instruction.  People  y.  Morrow,  60  Cal.  146;  People  y.  Hardisson,  61  QiL 
380,  holding,  further,  no  conflict  between  instructi<»a  on  subject;  Peo- 
ple y.  Eckman,  72  Cal.  585,  holding  instruction,  howeyisr,  to  be  liaard- 
ous  language;  and  see  on,  this  last  point  concurring  opinion  in  People 
y.  Sansome,  84  CaL  456,  and  State  y.  Ryan,  12  Mont  299,  where  nk 
stated  to  haye  been  deserted  by  later  cases;  Mtnich  y.  People,  8  Oola 
455,  sustaining  instruction  using  expressien  "reasonable  theory*  of  in- 
nocence; State  y.  Van  Winkle,  6  Ney.  345,  holding  erroneous  an  initnie- 
tion  that  circumstantial  eyidence  better  than  direct  under  faefes;  8b*e 
y.  Nelson,  11  Ney.  341,  discussing  later  conflicting  opinions  (sad  ise 
State  y.  SUngerland,  19  Ney.  141) ;  State  y.  Royer,  IS  Ney.  24,  sustain- 
ing rejection  of  proposed  instruction  where  that  giyen  was  taken  from 
main  case.  Cited,  also,  in  note  on  general  subject  to  Rippey  y.  UHlff, 
62  Am.  Dee.  182. 

Circumstantial  Syidence.--Oourt  may  instruct  jury  to  be  eautjoos  u 
to  extreme  cases  read  by  counsel  during  argument,  p.  202. 

Cited  in  People  y.  Sternberg,  127  Cal.  513;  quoting  People  y.  TrsTeis, 
88  Cal.  233;  People  y.  Ah  Fook,  64  Cal.  383,  sustaining  similar  pnetiee. 
Distinguished  in  People  y.  Trayera,  88  OnL  237,  holding  snoneooa  an 
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iiutmctioii  directing  jury  to  disregard  cases  read  as  to  oonviotioa  of 
insooent  men  througli  circumstantial  evidenoe. 

Seasonable  Doubt. — ^Xnstructions  upon,  beld  to  be  proper,  p.  204. 

Cited  to  same  eflect  in  People  y.  Beck,  58  OaL  213,  sustaining  like 
instruction. 

Credibility  of  Defendant  when  offering  himself  as  witness  is  subject 
to  special  instructions;  those  given  here  approved,  p.  204. 

Cited  in  People  v.  Wells,  145  Cal.  141,  following  rule;  People  v.  Mor- 
row, 80  CaL  147,  sustaining  like  instructions  (but  see  dissenting  opin- 
ion, page   148);    People  v.  Nichols,  62   Cal.   522,  sustaining  same  in- 
struction; People  y.  O'Neal,  67  Cal.  379,  also  approving  Morrow  case, 
supra;   People  y.  Murray,  86  Cal.  35    (cited  in  People  y.  Lang,   104 
CaL  388),  criticinng  instruction  in  that  case  as  being  "  on  the  verge  of 
error"  (and  see  further  criticism  in  People  v.  Faulke,  96  Cal.  20;  and 
see,  also,  People  v.  Newcomer,  118  Cal.  268) ;  People  v.  Fehrenbach,  102 
Cal.  402;   People  v.  Hitchcock,  104  Cal.  486,  reaffirming  principle,  and 
holding  main  ease  not  affected  by  changes  in  constitution  or  statutes; 
People  v.  Van  Ewan,  111  Cal.  140,  153  (and  see  People  v.  EUanwood, 
119   CaL   171),   again  reaffirming  principle   and  discussing  subsequent 
eases;  People  v.  Vereneseneckodcockhoff,  129  Cal.  504,  as  criticised  by 
other  decisions  and  overruled   (ef.  opinions,  pages  505,  513) ;   and  see 
People  v.  Dobbins,  138  Cal.  698,  People  v.  Boren,  139  Cal.  215,  Lowe  v. 
Herald  Co.,  6  Utah,  179,  and  People  v.  Tibbs,  143  Cal.  103,  sustaining 
instruction  and  referring  to  limitations  of  rule  announced  in  main  case; 
State  V.  Melvem,  32  Wash.  29,  applying  rule  in  prosecution  for  murder; 
Vaughan  v.  State,  58  Ark.  365,  and  Territory  v.  Romini,  2  N.  Mez.  130, 
holding  instruction  faulty  but  not  reversible  error;  State  v.  Stewart, 
0  Nev.  130,  on  point  that  credibility  is  to  be  left  entirely  to  jury,  and 
sustaining  refusal  of  proposed  instruction;    State  v.  Hymer,   15  Nev. 
54,  sustaining  instruction  taken  from  main  case;   State  v.  Johnson,  16 
Nev.  38,  holding  instruction  erroneous  as  trespassing  on  duties  of  jury; 
State  V.  Slingerland,  19  Nev.  141,  sustaining  instruction  similar  to  thai 
in  the  main  ease,  and  State  v.  Streeter,  20  Nev.  409,  People  v.  Callaghan, 
4  Utah,  62,  Haines  v.  Territory,  3  Wyo.  179,  and  Reagan  v.  United 
States,  157  U.  S.  306,  to  same  effect. 

Proof  of  Threats  by  defendant  is  admissible  although  made  long 
prior  to  deed,  p.  205. 

Cited  to  same  effect  in  Goodwin  v.  State,  96  Ind.  552,  as  to  lapse  of 
thirty  years  where  hostility  was  continuous.  Cited,  also,  in  note  on 
general  subject  to  State  v.  Ridgely,  1  Am.  Dec  373. 

Indictment  is  sufficient  if  alleging  all  facts  used  in  statute  in  defin- 
ing offense,  p.  208. 

Cited  to  same  effect  in  People  v.  Kelly,  59  CaL  377,  as  to  indictment 
for  p^ury;  People  v.  Lewis,  61  Cal.  366,  for  burglary;  People  v.  Rus- 
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sell,  81  Cal.  617,  as  to  information  for  arson;  People  v.  SaTeroool,  81 
Cal.  661,  as  to  information  for  assault  with  deadly  weapon,  and  hold- 
ing, further,  that  mere  probative  facts  need  not  be  pleaded. 

Criminal  Law. — Statutory  forms  and  procedure  govern,  p.  208. 
Cited  to  same  eflfect  in  People  v.  Butler,  1   Idaho,  233,  mulcting 
grounds  for  setting  aside  indictment  to  those  specified  in  statute. 

General  Citation.— Rhea  y.  United  States,  6  Okla.  270. 

34  Cal.  211-218.    PEOPLE  y.  NICHOL. 

Instnictiona  as  to  Degree  of  murder  held  to  be  correct,  pp.  813-217. 

Cited  to  same  effect  in  People  y.  Long,  39  CaL  697,  defining  esA 
degree  and  holding  instructions  erroneous;  State  y.  Harris,  12  Nev.  428, 
criticising  parts  of  instruction  in  details  as  to  intent;  and  State  ▼. 
Gray,  19  Ney.  221,  holding  instruction  correct  as  to  murder  committed 
during  robbery. 

Instructions  aa  to  Deliberation  Before  Crime  held  to  be  correct,  pp^ 
214-217. 

Cited  to  same  effect  in  People  y.  Williams,  43  CaL  352,  sttstaining 
similar  instructions;  Morgan  v.  State,  51  Neb.  694,  holding  death  oe- 
casioned  by  strangulation  during  rape  sufficient  for  conviction  of  mur- 
der; note  to  Whiteford  y.  Commonwealth,  18  Am.  Dec  778,  upon  de- 
liberation and  premeditation  necessary  for  murder  in  first  degree. 

Murder  is  not  of  First  Degree  unless  premeditated  intent  to  kill  is 
shown,  pp.  214-218. 

Cited  to  same  effect  in  Ex  parte  Wolff,  67  Cal.  95,  as  to  murder  com- 
mitted in  attempt  to  procure  abortion;  Territory  y.  Evans,  2  Idftho, 
398,  holding  sufficiency  of  instruction  as  to  murder  in  first  degree  im- 
material where  jury  instructed  to  find  only  in  second.  Distiognished 
in  Brannigan  y.  People,  3  Utah,  494,  as  to  form  of  indictment  for  mur- 
der in  first  degree. 

Intent  to  Kill  and  Act  need  not  be  separated  by  appreciable  ipaee 
of  time,  pp.  214-217. 

Cited  to  same  effect  in  People  v.  Jamarillo,  57  CaL  114,  holding  that 
concert  to  kill  need  not  be  result  of  previous  agreement;  People  v. 
Hunt,  59  Cal.  435,  defining  malice  aforethought;  McAdams  v.  State, 
25  Ark.  415,  sustaining  like  instructions;  and  in  State  v.  Pritchard,  15 
Nev.  80,  holding  like  instruction  correct  when  considered  with  others 
Cited,  also,  in  note  on  general  subject  to  Whiteford  y.  Commonwealth, 
18  Am.  Dec  783. 

Instructions  aa  to  Self-defense  held  to  be  correct,  pp.  215-217. 

Cited  to  same  effect  in  People  y.  Bruggy,  93  CaL  483,  sastainiqg 
ilar  instruction. 
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Jury  can  Consider  Evidence  of  intoxication  as  bearing  on  question 
of  premeditation,  pp.  215-217. 

Cited  in  People  v.  Morrow,  60  Cal.  147,  on  point  of  credibility  of 
aocosed  when  testifying  on  own  behalf;  and  People  v.  Blake,  65  CaL 
277,  278,  admitting  such  evidence  in  question  of  forgery. 

Intoxication  cannot  be  Inquired  into  as  between  murder  in  second 
degree  and  manslaughter,  pp.  215-217. 

Cited  to  same  effect  in  People  y.  Langton,  67  Cal.  428,  sustaining 
similar  instruction.' 

Degree  of  Crime  is  for  Jury,  and  need  not  be  specified  in  indictment, 
p.  217. 

Cited  to  same  effect  in  People  v.  Russell,  81  CaL  618,  sustaining  in- 
formation for  arson. 

84  CaL  218-224.    PSOPLS  Y.  AH  HOW. 

Admiasibility  of  Confession  is  question  for  determination  of  court 
before  its  admission,  p.  223. 

(Xted  in  note  to  Daniels  y.  State,  6  Am.  St.  Rep.  244,  on  general  sub- 
ject. 

Confessions  are  Inadmissible  unless  made  yoluntarily,  p.  223. 

Cited  in  note  to  Daniels  y.  State,  6  Am.  St.  Rep.  246,  on  general  sub- 
ject. 

34  CU.  224-226.    RICE  y.  INSKEEP. 

Probate  Claim  may  be  sued  on  within  three  months  after  the  ten 
days  during  which  executor  has  refused  to  act  upon  it  after  presenta- 
tion, p.  225. 

Cited  in  Boyd  y.  Von  Nida,  9  N.  Dak.  339,  holding  claim  barred  when 
action  brought  after  such  three  months  and  ten  days  period. 

Findings  cannot  be  amended  because  oontrary  to  eyldence,  on  re-ez- 
amination  of  latter,  p.  226. 

Cited  to  same  effect  in  Prince  y.  Lynch,  38  Cal.  531,  99  Am.  Dec.  428 
(but  see  dissenting  opinion,  page  536),  reyersing  judgment  based  on 
substitution  of  new  findings  on  motion.  Cited,  also,  in  Toulouse  y. 
Burkett,  2  Idaho,  173,  on  point  that  sufficiency  of  eyidence  to  support 
findings  can  be  reyiewed  only  on  motion  for  new  trial;  and  on  same 
point,  Warren  y.  Quill,  9  Ney.  264,  discussing  remedies  in  case  of  erro- 
neous findings. 

* 

Findings  are  not  defectiye  when  ooyering  all  issues  made  by  plead- 
ings, p.  226. 

CSted  to  same  effect  in  Conlan  y.  Grace,  36  Minn.  282,  holding  find- 
ings on  probatiye  facts  unnecessary. 
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Judgment  Against  Executor  as  such  should  be  made  payable  in  dm 
course  of  administration,  p.  226. 

Cited  to  same  effect  in  Bank  y.  Howland,  42  Gal.  133,  reTening  joint 
personal  judgment  against  several  makers  of  note  and  administrator 
of  deceased  comaker;  Chadwick  v.  Hopkins,  4  Wyo.  394,  directing  proper 
modification  thereof  on  remand. 

34  Gal.  227-231.    BLODGETT  t.  POTOSI  ETC.  CO. 

Mining  Claim  may  be  Conveyed  by  mere  delivery  of  possessioii,  under 
local  custom,  p.  229. 

Cited  in  note  on  general  subject  to  McClintodc  y.  Bryden,  63  Am. 
Dec.  107. 

34  Gal.  231-235.    LEVARONI  y.  MILLER.    91  Am.  Dec  892. 

Miner's  Rights  cannot  be  Used  to  prejudice  of  right  of  eoHlTstioB 
previously  acquired,  p.  234. 

Cited  to  same  effect  in  Fitzpatrick  v.  Montgomery,  20  Mont.  188,  as 
to  deposit  of  tailings  by  placer  miner.  Cited,  also,  in  note  on  genertl 
subject  to  McClintock  v.  Bryden,  63  Am.  Dec.  96,  96,  upon  righte  of 
settlers  on  public  lands;  and  to  Pioneer  etc.  Co.  y.  Maddux,  50  Am.  St 
Rep.  74,  upon  rights  of  holders  of  certificates  for  such  lands. 

34  CaL  235-242.    McBlNLET  y.  TUTTLE.    S.  C.  42  CU.  576. 

Vacation  of  Judgment  where  party  represented  by  attorney  st  trial 
must  be  asked  on  motion  for  new  trial,  p.  239. 

Cited  to  same  effect  in  Heine  v.  Treadwell,  72  CaL  222,  discasaing 
form  of  afiidavit  on  motion  to  set  aside  judgment  for  excusable  neg- 
lect under  Code  of  Civil  Procedure,  section  473,  after  denial  of  motiott 
for  new  trial  on  same  ground;  State  v.  Fourth  District  Court,  16  Nev. 
373,  denying  right  to  vacate  on  motion  judgment  void  for  want  of 
jurisdiction.  Cited,  also,  in  note  on  general  subject  to  Bumham  ▼. 
Hayes,  58  Am.  Dec.  397,  398  (and  see  pages  395,  396,  as  to  form  of 
affidavits  on  application  based  on  surprise,  etc.);  People  v.  Greene,  5 
Am.  St.  Rep.  454. 

Record  is  not  Conclusiye  on  application  to  set  aside  judgment  for 
surprise,  etc.,  p.  241. 

Cited  to  same  effect  in  Nietert  v.  Trentman,  104  Ind.  405,  austainisg 
vacation  of  judgment  for  lack  of  service,  notwithstanding  recitals  in 
return.  Cited,  also,  in  notes  on  general  subject  to  Pe(^le  ▼.  Greene, 
5  Am.  St.  Rep.  454;  Morrill  v.  Morrill,  23  Am.  St.  Rep.  104. 

Vacation  of  Judgment  rendered  in  absence  of  party  throngli  his  mis* 
take  is  within  discretion  of  court,  p.  241. 

Cited  to  same  effect  in  Cameron  v.  Carroll,  67  CaL  501, 
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simOik:^  order;  Nietert  v.  Trentman,  104  Ind.  405,  sustaining  vacation 
for  lack  of  service,  notwithstanding  recitals  in  return;  Buena  Vista 
V.  I.  F.  etc  Co.,  49  Iowa,  660,  ruling  similarly  where  failure  to  answer 
due  to  misinformation  received  by  attorney.  Distinguished  in  Steele 
T.  Railroad,  14  S.  G.  331,  denying  relief  based  on  attorney's  misconcep- 
tion of  law.    Cited,  also,  in  notes  under  first  head-note. 

84  Gal.  242-245.    PEOPLE  y.  STICKMAN. 

Burglary  may  be  Committed  although  the  house  entered  was  unin- 
habited, p.  244. 

Cited  to  same  effect  in  State  v.  Dan,  18  Nev.  348,  holding  further 
that  allegation  as  to  occupancy  need  not  be  proved;  Clark  v.  State, 
69  Wis.  209,  2  Am.  St.  Rep.  736,  as  to  building  in  process  of  construc- 
tion; but  see  Waul  v.  State,  33  Tex.  App.  230,  holding  unroofed  struc- 
ture not  a  "house"  where  term  involved  in  prosecution  for  perjury. 
Cited,  also  in  Territory  y.  Duncan,  5  Mont.  483,  as  modifying  8  Gal. 
482,  and  holding  that  intent  to  commit  felony  must  appear  in  indict- 
ment; in  note  to  Workman  v.  Insurance  Co.,  22  Am.  Dec  145,  defining 
'Hiouse";  and  to  People  y.  Richards,  2  Am.  St.  Rep.  889,  on  general 
•object;  also  defining  "dwelling-house." 

84  CSaL  246-248.    HIMMELHAN  y.  OLIVER. 
Judgment  Draws  Interest  In  action  on  street  assessment,  p.  247. 

Cited  to  same  effect  in  Dougherty  v.  Miller,  38  Cal.  649,  in  similar 
action,  even  though  judgment  contained  no  such  express  direction;  Peo- 
ple V.  Central  Pac.  etc.  Co.,  105  Cal.  595,  as  to  judgment  for  taxes,  but 
holding  that  taxes  themselves  bore  no  interest;  and  State  v.  D.  V.  etc. 
Co.,  21  Nev.  93,  as  to  judgment  for  taxes.  Distinguished  under  local 
practice  in  Moran  y.  Hagerman,  69  Fed.  Rep.  429,  denying  execution 
for  interest  when  none  allowed  by  terms  of  judgment. 

84  Cal.  251-254.     MERRILL  v.  CHAPMAN.     S.  C.  35  GaL  85,  where 
rereported  sub  nom.  Morrill  v.  Chapman. 

Failure  to  Find  on  Issue  cannot  be  reviewed  on  appeal  unless  find- 
ings excepted  to  a.s  defective,  p.  252. 

CSted  to  same  effect  in  Warren  v.  Quill,  9  Nev.  264. 

84  CbJ.  254-258.    CURRET  y.  ALLEN.    S.  C.  Allen  y.  Guney,  41  Cal. 
318,  a  bill  of  review  upon  main  case. 

Resulting  Trust  Arises  where  A  buys  property  in  his  own  name  with 
money  furnished  by  B,  p.  257. 

Cited  to  same  effect  in  Case  v.  Codding,  38  GaL  193,  applying  rule 
vhere  parties  furnished  money  equally;   and  Riley  v.  Martinelli,  97 
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Cal.  580,  33  Am.  St.  Kep.  211,  holding  further  as  to  rights  of  execution 
purchaser  on  judgment  against  such  trustee. 

Statute  of  Limitations  as  to  resulting  trust  does  not  run  until  legal 
title  taken  in  trustee's  name,  p.  257. 

Cited  in  Hecht  y.  Slaney,  72  CaL  366,  on  point  that  statute  nuu  in 
favor  of  trustee  under  implied  trust  even  without  his  denial  or  repudia- 
tion thereof. 

Where  Relief  is  Sought  on  Ground  of  Fraud  statute  of  linritatiou 
does  not  run  until  discovery  or  fraud,  pp.  257,  258. 

Approved  in  Larsen  v.  Utah  Loan  etc.  Co.,  23  Utah,  457,  458,  apply- 
ing rule  in  action  to  recover  for  fraud  on  part  of  bank  which  loaned 
special  deposit  without  security. 

34  Cal.  268-265.    6LEAS0N  y.  WHITE. 

Dissolution  of  Partnership  by  death  of  one  of  its  members  does  not 
confuse  its  property  with  that  of  late  members,  pending  liquidatioa  bj 
surviving  partner,  p.  263. 

Cited  to  same  effect  in  Theller  v.  Such,  57  CaL  461,  discussing  eon- 
flict  between  probate  and  equity  courts,  as  to  jurisdiction  in  aetioni 
by  representatives  of  deceased  partners. 

Surviving  Partner  is  to  wind  up  and  liquidate  its  affairs,  p.  263. 

Cited  to  same  effect  in  Hargadine  v.  Gibbons,  45  Mo.  App.  465,  a> 
to  right  to  sue  on  judgment  in  firm's  favor  without  joining  admin- 
istrator of  deceased  partner;  Wilson  v.  Meyer,  23  Utah,  537,  not  error 
to  confirm  sale  by  administrator  of  personalty  of  deceased  parser 
which  was  in  possession  of  survivor,  as  court  had  no  jurisdiction  to 
order  sale. 

Surviving  Partner  cannot  present  claim  for  share  of  losses  against 
estate  of  deceased  partner  until  partnership  affairs  settled  and  bal- 
ance struck,  p.  264. 

Cited  to  same  effect  in  Logan  v.  Dixon,  73  Wis.  537.  Cited,  also, 
in  note  on  general  subject  to  Childs  v.  Hyde,  77  Am.  Dec  114-116. 

34  Cal.  265-269.    WHBELOCK  v.  WARSCHAUER.     S.  C.  21  GU.  909l 

Eviction  of  Tenant  by  title  paramount  operates  as  termination  of 
original  tenancy,  and  he  may  re-enter  under  evictor,  p.  268. 

Cited  to  same  effect  in  Steinback  v.  Krone,  36  Cal.  310,  where  original 
landlord  failed  to  defend,  although  having  timely  notice;  and  Douglas 
V.  Fulda,  45  Cal.  594,  as  to  converse  of  proposition  holding  landlord 
not  estopped  unless  with  notice  of  suit  and  opportunity  to  defend. 

Landlord  is  Estopped  by  Judgment  against  tenant  where  his  title 
is  in  issue  and  he  defended  at  tenant's  request,  p.  268. 
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CHed  to  same  effect  in  Valentine  v.  IVIahoney,  37  Cal.  395,  as  to  such 
judgment  in  ejeetment  against  tenant;  and  Ferrea  v.  Chabot,  63  Cal. 
568,  on  point  that  verbal  notice  of  suit  is  sufficient;  and  see  Douglas 
y.  Fulda,  cited  supra. 

34  Cal.  270-273.    HESS  v.  WINDER.    S.  C.  30  Cal.  349. 

Injunction  will  be  Granted  to  preserve  property  during  litigation  as 
to  title,  p.  272. 

Cited  to  same  effect  in  Hiut  v.  Steese,  75  Cal.  624)  granting  injunc- 
tion in  ejectment  suit,  against  washing  away  soil  for  mining  purposes. 

Preliminary  Injunction  is  not  Vacated  by  appeal  from  judgment  in 
plaintiff's  favor  and  its  remand  upon  reversal,  p.  273. 

Cited  to  same  effect  in  Lambert  v.  Haskell,  80  Cal.  624,  holding  that 
reversal  of  decree  will  revive  such  injunction  previously  granted. 

34  CftL  273-277.    WEBSTER  y.  BYRNES. 

Voter  mutt  Show  that  he  is  qualified  elect<»r  and  that  his  name  is 
duly  registered,  p.  276. 

Cited  to  same  effect  in  Preston  y.  Colberteon,  58  Cal.  208,  discussing 
facta  as  to  naturalization. 

Votes  not  Actually  Cast  cannot  be  counted  for  candidate  by  reason 
of  voter's  intention  so  to  cast  them,  if  permitted,  p.  276. 

Cited  to  same  effect  in  Boyer  v.  Teague,  106  N.  C.  628,  19  Am.  St. 
Rep.  561,  rejecting  evidence  of  tender  of  votes  not  actually  cast;  Dar- 
ragh  V.  Bird,  3  Oreg.  241,  sustaining  rejection  from  oonsideration  of 
votes  rejected  and  left  unrecorded. 

Elector  cannot  Vote  unless  name  properly  on  register  at  time  of 
election,  p.  275. 

Cited  in  Bergevin  y.'Curtz,  127  CaL  89,  holding  registration  not  a 
qualification  of  an  elector;  Ferguson  y.  Allen,  7  Utah,  273,  discussing 
object  of  registration  law;  State  v.  Butts,  31  Kan.  553,  holding  registry 
act  valid,  although  closing  register  ten  days  before  election;  Attorney 
General  v.  Common  Council,  78  Mich.  558,  18  Am.  St.  Rep.  468,  holding 
void,  however,  act  making  unfair  and  unjust  discrimination  between 
classes  of  electors;  and  see  Daggett  v.  Hudson,  43  Ohio  St.  564,  56 
Am.  Rep.  840,  holding  unreasonable  and  invalid  act  restricting  regis- 
tration to  seven  days  in  the  year;  dissenting  opinion  in  Dells  v.  Ken- 
nedy, 49  Wis.  577,  35  Am.  Rep.  792  (main  opinion  holding  aliter),  sus- 
taining act  requiring  registration  before   stated  time  before  election. 

AppeaL — ^Respondent  in  election  contest  may  show  by  amendment  to 
statement  errors  complained  of  in  canvass  of  votes,  p.  277. 

Cited  in  Famham  v.  Boland,  134  Cal.  155,  discussing  practice  as  to 
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such  amendment;  People  y.  Campbell,  138  CaL  18,  on  point  that  re- 
spondent may  show  errois  to  show  that  appellant  has  not  in  faot  been 
prejudiced. 

34  Oal.  278-281.    DAMON  y.  PARDOW. 

Joint  Maker  of  Note  is  Principal  as  to  payee,  although  merely  a 
surety  in  fact,  p.  280. 

Cited  to  same  effect  in  COiafoin  ▼.  Rich,  77  CaL  477,  holding  bim 
not  entitled  to  notice  of  nonpayment  although  known  to  payee  to  be 
surety;  Southern  Cal.  etc.  Bank  v.  Wyatt,  87  Cal.  618,  on  question  of 
notice,  where  apparent  accommodation  maker  appended  "surety"  to  bis 
signature,  and  CaUfornia  etc.  Bank  y.  Qinty,  108  Cal.  151,  holding  snch 
maker  a  principal  although  known  to  payee  to  be  surety,  there  being 
no  independent  agreement  to  hold  him  as  such.  Distinguished  in  Ep- 
pinger  y.  Kendrick,  114  Cal.  627,  holding  that  suretyship  may  be  sbown 
ae  against  maker,  as  foundation  of  claim  of  discharge,  where  latter 
has  not  acted  upon  faith  of  apparent  character  of  maker;  and  Smith 
y.  Freyler,  4  Mont.  492,  ruling  similarly,  admitting  parol  evidence  of 
suretyship  and  of  payee's  knowledge  thereof.  Cited,  also,  in  note  on 
general  subject  to  Dane  y.  Corduan,  85  Am.  Dee.  58. 

34  Cal.  281-284.    HASKELL  y.  BARTLETT. 
Street  Assessments  do  not  draw  interest,  not  being  eontracts,  p.  283. 

Cited  to  same  effect  in  Himmelman  y.  Oliyer,  34  CaL  247,  granting 
interest,  howeyer,  on  judgment  for  such  assessment;  Board  v.  Old  Do- 
minion etc.  Co.,  18  W.  Va.  444,  discussing  difference  between  debt  and 
tax;  Illinois  etc  Co.  y.  Adams,  78  Miss.  904,  holding  interest  not  reooT- 
erable  on  delinquent  taxes  before  judgment.  Distinguished  in  Gal- 
veston y.  Heard,  64  Tex.  447,  allowing  interest  under  local  statute. 

Notice  of  Street  Improyement  is  yoid  unless  published  strictly  as 
statute  prescribes,  p.  283. 

Cited  to  same  effect  in  Burke  y.  Tumey,  54  Cal.  487,  holding  caatnd 
yoid  because  of  insufficient  publication  of  notice  of  award. 

General  Citation.— Kelso  y.  Cole,  121  CaL  123. 

34  Cal.  284-292.    SHARP  y.  CONTRA  COSTA  COUNTY. 

County  cannot  be  Sued  by  its  creditors  nor  made  amenable  to  jndi- 
cial  process,  without  its  own  consent,  p.  290. 

Cited  in  San  Mateo  County  y.  Cobum,  130  Cal.  637,  on  point  that  a 
county  is  not  a  municipal  corporation;  People  y.  Doe,  36  CaL  223,  on 
point  that  public  property  is  not  taxable;  Ex  parte  Alabama,  52  Ala. 
236,  23  Am.  Rep.  573,  on  point  that  state  can,  by  repeal  of  statute, 
withdraw  priyilege  thereby  granted  of  suing  state;  Emery  County  t. 
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Burresen,  14  Utah,  333,  (SO  Am.  St.  Rep.  901,  holding  oonnty  exempt 
from  execution.  Distinguished  in  Vincent  y.  Idnooln  Co.,  30  Fed.  Bep. 
749,  holding  counties  suable  in  federal  courts,  under  local  statutes. 
Citedy  also  in  Commissioners  v.  Lineberger,  3  Mont.  239,  on  point  that 
county  may  sue  on  official  bond  of  treasurer  though  erroneously  given 
to  the  territory;  and  in  note  to  Oilman  y.  Contra  Costa  Co.,  68  Am.  Dec. 
296,  297,  on  general  subject. 

Funding  Act  Finnishes  Ezdnsiye  Remedy  to  creditors  included  there- 
nnder,  p.  292. 

Cited  to  same  effect  in  Rose  y.  Estudillo,  39  Gal.  275,  on  point  that 
revenues  raised  for  one  fund  cannot  be  devoted  to  payment  of  demands 
against  different  fund;  Youngs  v.  Hall,  9  Nev.  226,  holding  funding  act 
not  unconstitutional  as  impairing  obligation  of  contracts. 

Legislature  has  Sole  Control  of  Claims  against  counties,  as  to  time, 
mode,  and  measure  of  payment,  p.  291. 

Cited  to  same  effect  in  Sinton  v.  Ashbury,  41  CaL  630  (cited  in  People 
y.  Lynch,  51  Cal.  36,  21  Am.  Rep.  693,  and  Wilcox  y.  Deer  Lodge  Co., 
2  Mont.  579),  sustaining  act  requiring  county  to  pay  for  street  exten- 
sions; Sawyer  v.  Colgan,  102  Cal.  292,  on  point  that  claims  on  state 
bonds  are  not  barred  before  appropriation  is  made  for  their  payment. 
Cited,  also,  in  note  on  general  subject  to  Oilman  y.  Contra  Costa  Co., 
68  Am.  Dec  299,  300. 

Judgment  Against  County  has  effect  only  of  auditing  a  disputed 
daim,  p.  291. 

Cited  to  same  effect  in  Smith  v.  Broderick,  107  Cal.  660,  48  Am.  St. 
Rep.  172,  on  point  that  such  judgment  cannot  be  paid  out  of  revenue 
collected  for  any  subsequent  year.  Cited,  also,  in  note  on  general  sub- 
ject to  Gilman  y.  Contra  Costa  Co.,  68  Am.  Dec  297,  299. 

General  Citation.— -Oklahoma  Agr.  etc  College  v.  Willis,  6  Okla.  699. 

84  CaL  293-301.    JOHNSON  y.  LAMPING. 

Appeal — Reversal. — ^Execution  sale  to  plaintiff  may  be  set  aside  on 
reversal,  p.  301. 

Cited  in  Cowdery  v.  London  etc  Bank,  139  Cal.  306,  noted  under 
Reynolds  v.  Harris,  14  Cal.  681. 

Execution  Sale  cannot  be  Set  Aside  on  reversal  of  modification  of 
judgment,  except  at  instance  of  execution  defendant,  p.  301. 

Cited  to  same  effect  in  Hunt  v.  Loucks,  38  Cal.  377,  99  Am.  Dec.  407, 
on  point  that  bona  fide  purchaser  at  such  sale  obtains  good  title  while 
judgment  remains  unreversed,  if  not  actually  void;  Reynolds  v.  Hob- 
mer,  46  Cal.  629  (dted  in  Martin  v.  Victor  etc.  Co.,  19  Nev.  199),  on 
point  that  when  plaintiff  purchases,  the  defendant  may,  on  reversal, 
eleet  between  setting  aside  sale  or  suing  for  damages.     Cited,  also. 
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in  Hazard  v.  Cole,  1  Idaho,  287,  on  point  that  judgment  can  only  be 
impeached  for  fraud  in  its  concoction. 

34  Cal.  302-307.    BRUSIE  y.  GRIFFITH.     01  Am.  Dec  695. 

Horses  of  Farmer  are  not  Exempt  from  execution  unless  used  hj 
him  in  prosecuting  that  business,  p.  305. 

Cited  to  same  effect  in  Robert  v.  Adams,  38  Gal.  384,  99  Am.  Dee. 
413,  as  to  stallion  used  only  for  breeding  purposes;  In  re  Baldwin,  71 
Cal.  77,  as  to  expensive  thrashing  outfit  mainly  used  for  work  on  lands 
of  others;  Murphy  v.  Harris,  77  Cal.  196,  as  to  two  colts  where  owner 
had  not  been  engaged  in  farming  for  eighteen  months  before  seizare. 
Cited,  also,  in  note  on  general  subject  to  Roberts  v.  Adams,  99  Am 
Dec.  415;  Oliver  y.  Macon  etc.  Co.,  58  Am.  St.  Rep.  308. 

Horses  of  Cartman,  etc.,  are  not  Exempt  from  execution  unless  lie 
habitually  earns  his  living  thereby,  p.  306. 

Cited  to  same  effect  in  Dove  v.  Nunan,  62  Cal.  400,  holding  horses  of 
teamsters  and  coal  dealers  not  exempt  under  facts;  Elder  v.  Williams, 
16  Nov.  419,  holding  plaintiff  to  be  a  teamster  under  facts  and  entitled 
to  exemption;  Edgecomb  v.  Creditors,  19  Nev.  153,  holding  liverj-stabk 
keeper  not  to  be  a  teamster  nor  "other  laborer";  and  In  re  Parker,  S 
Saw.  62,  18  Fed.  Gas.  1114,  ruling  similarly  as  to  warehonseman. 

'laborer,"  under  act  as  to  exemption  of  team,  etc,  indudes  only 
such  as  labor  by  and  with  its  aid,  p.  307. 

Cited  to  same  effect  in  Wildner  v.  Fergus<»i,  42  Minn.  114,  18  An. 
St.  Rep.  497,  holding  traveling  sales  agent  not  a  laborer  under  9d 
exempting  wages;  In  re  Hindman,  104  Fed.  333,  holding  petitioner  ea* 
titled  to  exemption  of  horse  and  wagon;  note  on  general  subject  to 
Consolidated  etc.  Co.  v.  Hunt,  32  Am.  St.  Rep.  288;  Oliver  v.  HaooB 
etc.  Co.,  58  Am.  St.  Rep.  308. 

General  Citation.— Neff  v.  Pennoyer,  3  Sawy.  274,  Fed.  Gas.  Xo.  10083. 

34  Cal.  307-300.    PEOPLE  y.  STACET. 

Motion  to  Set  Aside  Indictment  cannot  be  made  after  defendant  has 
pleaded  thereto,  p.  308. 

Cited  to  same  effect  in  State  v.  Smith,  12  Mont.  387,  holding  motion 
in  arrest  of  judgment  improper  to  raise  question  that  information  im- 
properly filed;  and  State  v.  CoUyer,  17  Nev.  279,  as  to  motion  to  quash 
indictment  for  irregularities  in  selection  of  grand  jurors,  but  holding 
motion  should  be  entertained  when  made  in  good  faith  before  trial, 
allowing  plea  to  be  withdrawn. 

34  Cal.  309-310.    PEOPLE  v.  FERGUSON. 

Bill  of  Exceptions  in  criminal  case  cannot  be  settled  except  by  judge, 
p.  310. 
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Cited  to  same  effect  in  People  v.  Trim,  37  Cal.  275,  Southern  etc. 
Co.  V.  Black,  54  Ala.  178,  and  Hodgden  v.  Commissioners,  10  Kan.  638, 
as  to  bill  settled  by  stipulation  of  attorneys;  People  v.  Padillia,  42 
Cal.  538,  as  to  reporter's  notes  incorporated  in  record  without  settle- 
ment as  bilL 

34  Cal.  310-320.    SMITH  y.  COFRAN. 

Objections  to  Coxrectness  or  Legality  of  Assessment  must  be  made 
by  appeal  to  board  of  supervisors,  p.  314. 

Cited  to  same  effect  in  Himmelman  v.  Hoadley,  44  Cal.  279,  holding 
errors  not  a  defense  to  action  to  recover  assessment;  Dorland  v.  Mc- 
Glynn,  47  Cal.  51,  holding  diagrams  conclusive  as  to  description  when 
no  such  appeal  taken;  and  Frick  v.  Morford,  87  Cal.  580,  holding  fur- 
ther that  contractor  and  not  owner  should  appeal  where  illegal  assess- 
ment has  created  no  lien  on  latter^s  property. 

Owner  of  Lot  is  not  Liable  for  street  improvements  unless  assess- 
ment made  to  him  or  to  "owners  unknown,"  p.  316. 

Cited  to  same  effect  in  Himmelman  y.  Steiner,  38  Cal.  180,  on  point 
that  assessment  to  owners  "unknown"  should  be  made  when  street 
superintendent  has  rational  doubt  as  to  ownership  after  reasonable 
inquiry;  and  Dowell  y.  Portland,  13  Oreg.  251,  holding  sale  and  sub- 
sequent reassessment  void  when  first  made  to  stranger  to  title;  Sweigle 
y.  Gates,  0  N.  Dak.  545,  noted  under  Smith  y.  Davis,  30  Cal.  537;  St. 
Louis  y.  Speck,  4  Mo.  App.  252,  on  point  that  street  opening  statutes 
should  be  strictly  construed. 

Street  Improyements. — ^Assessment  is  inyalid  unless  statutes  are  strict- 
ly followed,  p.  316. 

Cited  in  Kelso  y.  Cole,  121  Cal.  123,  noted  under  Smith  y.  Davis,  30 
CaL  536. 

34  Cal.  321-329.    JOLLET  y.  FOLTZ. 

Justice's  Court  is  inferior  court,  and  jurisdiction  must  be  shown  af- 
firmatively, p.  326. 

Cited  to  same  effect  in  Ex  parte  Kearny,  55  Cal.  217,  228,  applying 
rule  to  police  court  of  San  Francisco;  Kane  v.  Desmond,  63  Cal.  467, 
holding  ineffective  a  docket  entry  that  summons  was  returned  served; 
Keybers  v.  McComber,  67  Cal.  396,  holding,  however,  default  judgment 
based  on  defective  form  of  summons  to  be  merely  voidable;  Eltzroth 
y.  Ryan,  89  Cal.  140,  as  to  service  of  defendant,  on  which  validity  of 
constable's  sale  depended;  Lay  ton  y.  Trapp,  20  Mont.  456,  as  to  de- 
fective affidavit  of  service;  Hopper  v.  Lucas,  86  Ind.  46,  and  Dick  v. 
Wilson,  10  Oreg.  490,  on  point  that  complaint  on  justice's  judgment 
must  affirmatively  allege  obtaining  of  jurisdiction;  Karnes  v.  Alexander, 
92  Mo.  672,  holding  judgment  not  subject  to  collateral  attack,  however. 
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when  Jurisdiction  of  person  and  subject  matter  appears;  Hardware 
Go.  y.  Neilson,  10  Utah,  31,  on  point  that  residence  of  defendant  out- 
side territorial  jurisdiction  of  such  court  may  be  raised  by  answer. 

Bvidence  Outside  Record  is  admissible  to  prove  jurisdictional  facta 
in  support  of  justice's  judgment,  p.  326. 

Cited  to  same  effect  in  In  re  Williams,  102  Cal.  77,  41  Am.  St.  Bep. 
167,  admitting  such  evidence  of  residence  of  adopting  parents  in  aid 
of  order  of  adoption  silent  as  to  that  fact;  and  on  same  point  disaent- 
ing  opinion  in  Morris  v.  Dooley,  59  Ark.  489,  492,  main  opinion,  however, 
ruling  aliter;  Visart  v.  Bush,  46  Ark.  156,  as  to  authority  of  defend* 
ant's  attorney  to  appear;  Levy  v.  Ferguson  etc.  Co.,  51  Ark.  322,  as  to 
giving  of  notice  in  action  to  foreclose  laborer's  lien;  Railway  Co.  t. 
Lindsey,  55  Ark.  284,  as  to  venue,  although  case  then  on  appeaL  Cited, 
also,  in  note  on  general  subject  to  Doty  v.  Brown,  53  Am.  Dec  356; 
King  V.  Bates,  20  Am.  St.  Rep.  521;  Morrill  y.  Morrill,  23  Am.  St.  B^ 
114;  Van  Matre  y.  Sankey,  39  Am.  Si.  Rep.  216,  as  to  validity  of  adA»- 
tiouB. 

34  Oal.  329-334.    NORWOOD  v.  KENFIELD.    S.  O.  30  OaL  393. 

Judge  at  Chambers  cannot^  after  Adjournment  of  term,  order  oaoie 
continued  to  next  term,  p.  331. 

Cited  in  Carpenter  v.  Nutter,  127  CaL  64,  noted  under  Lareo  v.  Gis- 
aneuva,  30  CaL  565;  Delano  v.  Board  etc.  4  Idaho,  87,  judge  cannot  la 
chambers  issue  subpoena  for  witnesses  in  criminal  case;  Earls  v.  Eaiii^ 
27  Kan.  543,  as  to  powers  of  judge  after  term.  Distinguished  m  Boj 
y.  Horsley,  6  Greg.  386,  26  Am.  Rep.  538,  sustaining  trial  in  ehamben 
dtiring  term;  and  Cresap  v.  Gray,  10  Greg.  348,  sustaining  ooostitiitioa* 
ality  of  act  authorizing  trial  of  contested  election  case  in  efaamben. 
Cited,  also,  in  note  to  Morrill  v.  Morrill,  23  Am.  St.  Rep.  116,  upon  lau 
of  jurisdiction  by  expiration  of  term. 

Special  Proceedings  include  contested  election  cases,  p.  S32. 

Cited  to  same  effect  (as  cited  by  counsel)  in  Lord  v.  Dunster,  79  Od, 
483,  sustaining,  however,  appellate  jurisdiction  of  supreme  court  therein. 

Judgment  is  Invalid  unless  rendered  by  court  of  competent  juriadie- 
tion  at  time,  place,  and  in  form  required  by  law,  p.  333. 

Cited  to  same  effect  in  Trobock  v.  Caro,  60  Cal.  303,  as  to  erder  mads 
by  appellate  court  where  jurisdiction  not  properly  acquired;  and  Loea- 
nitz  V.  Seelinger,  127  Ind.  427,  as  to  meeting  of  board  of  commissionen 
at  improper  time. 

Trial  had  on  Unauthorized  Day  is  entirely  v^id,  even  if  had  by  con- 
sent, or  without  objection,  p.  333. 

Cited  to  same  effect  in  Bates  v.  Gage,  40  Cal.  185,  where  trial  had 
upon  stipulation  on  day  when  court  had  been  adjourned  by  operation 
of  law;  Staab  v.  Railway  Co.,  3  N.  Mez.  350,  as  to  trial  during  vaea^ 
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Uon  had  by  stipulation  of  attorneys.  Distinguished  in  Falltrick  v. 
Sullivan,  119  Gal.  614,  615,  sustaining  adjournment  of  election  contest 
for  reasonable  time. 

34  OaL  334-345.    PIERCY  y.  CSANDALL. 

Descriptions  in  Deeds. — Intention  of  parties  should  be  drawn  from 
consideration  of  entire  description,  when  calls  conflict,  p.  342. 

Cited  to  same  effect  in  Walsh  ▼.  Hill,  38  €al.  487,  discussing  conflict- 
ing descriptions;  Serrano  v.  Bawson,  47  Gal.  55,  holding  further  as  to 
rejection  or  supplying  of  lines  to  carry  out  intent  of  parties  when  as- 
certained; Moran  y.  Lezotte,  54  Mich.  88,  holding  quantity,  under  facts, 
to  govern  fixed  lines;  Gillespie  v.  Sawyer,  15  Neb.  539,  holding  inten- 
tion subordinate  to  fixed  monuments  when  description  in  litigation  be- 
tween strangers  to  deed.  Cited,  also,  in  note  to  Heaton  v.  Hodges,  30 
Am.  Dec.  735,  as  to  preference  of  most  certain  parts  of  description,  and 
page  737,  as  to  preference  of  fixed  monuments. 

34  Cal.  346-352.    SEXET  v.  ADEINSON.    91  Am.  Dec.  698. 

Attaching  Officer  must  Justify  by  showing  judgment  or  proving  debt 
when  goods  attached  in  custody  of  third  person  claiming  title,  p.  350. 

Cited  to  same  effect  in  Brichman  v.  Ross,  67  Gal.  604,  holding,  how- 
ever, writ  admissible,  but  only  as  prima  facie  evidence  of  right  to  make 
levy;  and  see  Braley  v.  Byrnes,  20  Minn.  439,  holding  attachment  papers 
madmissible  to  prove  debt;  Banning  v.  Marleau,  101  Cal.  241,  holding 
findings  insufficient  as  justification  that  did  not  show  that  persons 
attaching  were  creditors  in  fact;  Brown  v.  Cline,  109  Cal.  159,  holding 
evidence  insufficient  to  show  indebtedness  as  against  one  claimed  to 
be  fraudulent  transferee;  Townsley  etc  Go.  v.  Fuller,  58  Ark.  186,  41 
Am.  St.  Rep.  100,  ruling  similarly  as  to  void  judgment  by  confession, 
as  against  one  claimed  to  be  fraudulent  mortgagee;  and  Jones  v.  Mc- 
Queen, 13  Utah,  187,  as  to  alleged  fraudulent  assignment  and  mort- 
gage. Cited,  also,  in  note  on  general  subject  to  Massey  v.  Gorton,  90 
Am.  Dec.  299. 

Fraudulent  Conveyance  is  Valid  as  to  all  persons  except  those  en- 
titled to  attack  it,  p.  350. 

Cited  in  First  Nat.  Bank  v.  Eastman,  144  Gal.  490,  holding  proof  of 
indebtedness  to  plaintiff  essential  in  action  to  vacate  conveyance. 

Instmction  as  to  Fraudulent  Transfer  held  correct,  pp.  347-361. 

Cited  in  note  on  general  subject  to  Lawrence  v.  Bumham,  97  Am. 
Dec  545;  and  to  Daniels  v.  Kelson,  98  Am.  Dec.  681. 

General  Citation.—Masters  v.  Teller,  7  Okla.  673,  8  Okla.  275. 
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34  Cal.  352-362.    CENTRAL  PACIFIC  R.  R.  CO.  v.  PLACER  COUIITT 
S.  C.  32  Cal.  582;  43  Cal.  365;  46  Cal.  670. 

Return  to  Writ  of  Certiorari  against  board  of  equalization  need  not 
incorporate  evidenoe  taken  before  it  when  not  required  to  be  made  part 
of  record,  p.  361. 

Cited  to  same  effect  in  Johnston  v.  Board,  104  Cal.  393,  395,  as  to 
proceedings  of  supervisors  in  establishing  road  and  holding  written  re- 
port of  viewers  could  not  be  contradicted  by  ex  parte  affidavit  as  ood- 
tradictory  evidence  adduced. 

34  CaL  365-390.    ARRIN6T0N  y.  LISCOM.    94  Am.  Dec  722. 

Mortgagor's  Right  to  Redeem  is  barred  in  same  period  as  rig^t  to 
foreclose,  p.  369. 

CSted  to  same  effect  in  concurring  opinion  in  Henderson  v.  Gramniii, 
66  CaL  336,  where  such  relief  sought  by  cross-complaint;  Raynor  t. 
Drew,  72  Cal.  311  (cited  in  Hall  v.  Amott,  80  Cal  355),  holding,  how- 
ever, rule  changed  under  section  346  of  the  Code  of  Civil  Procedure;  Allen 
V.  Allen,  95  Cal.  197,  where  mortgage  executed  in  Kew  York  was  baired 
by  laws  of  that  state,  and  same  limitation  held  to  apply  to  action  to 
redeem  brought  in  California;  King  v.  Meighen,  20  Minn.  267.  Cited, 
also,  in  note  on  general  subject  to  Cunningham  v.  Hawkins,  85  Am. 
Dec.  78. 

Cloiid  on  Title  includes  adverse  and  apparently  good  record  title, 
p.  371. 

Cited  to  same  effect  in  Huntington  v.  C.  P.  etc.  Co.,  2  Saw.  514, 12 
Fed.  Cas.  978,  as  to  title  under  tax  deed.  Cited,  also,  in  note  on  gen- 
eral subject  to  Bausman  v.  Kelley,  8  Am.  St.  Rep.  668. 

Prayer  of  Complaint  may  be  resorted  to  in  ascertaining  plaiotiirs 
theory  of  his  action,  p.  375. 

Cited  to  same  effect  in  Nevada  County  etc.  Co.  v.  Kidd,  37  Cal  304, 
denying  right  to  amend  prayer  after  verdict,  under  circumstances  of 
case.  Distinguished  in  Locke  v.  Moulton,  108  Cal.  53,  as  to  effect  of 
prayer  of  answer  under  facts  stated. 

Adverse  Possession,  when  properly  maintained,  confers  title,  p.  38  L 
Cited  in  Silveira  v.  Iverson,  128  Cal.  187,  holding  title  so  axiquired 
under  facts  stated;  South  Portland  etc.  Co.  v.  Munger,  36  Or.  475,  dis- 
cussing pleadings  in  action  to  quiet  title  based  on  such  possession;  Min- 
ing Co.  V.  Bullion  etc.  Co.,  3  Saw.  658,  Fed.  Cas.  No.  4,989,  as  to  adverse 
possession  between  cotenants;  Cannon  v.  Stockman,  36  Cal.  540,  95 
Am.  Dec  207,  and  Southern  Pacific  etc.  Co.  v.  Whitaker,  109  Cal.  273, 
on  point  that  defendant  in  ejectment  need  not  show  such  possession 
for  the  five  years  next  preceding  commencement  of  action;  San  Fran- 
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CISCO  y.  Fulde,  37  Gal.  351,  99  Am.  Dec.  279,  holding,  however,  that 
■uccessiye  possessions  cannot  be  added  together  unless  interest  is  con- 
tinuous; Farish  v.  Ck>ok,  40  Gal.  54,  6  Am.  Rep.  633,  holding  no  such 
possession  shown  against  state,  however,  by  holder  of  tide  lands;  Love 
V.  Watkins,  40  GaL  565,  holding  statute  not  operative  in  favor  of 
vendee  in  possession  under  executory  contract;  Gardiner  v.  Miller,  47 
Cal.  573,  ruling  similarly  as  to  adverse  claimant  against  United  States; 
Williams  v.  Sutton,  43  Gal.  73,  distinguishing  between  title  under  stat- 
ute and  estoppel  arising  from  judgment  in  tresspass;  Langford  v.  Poppe, 
56  Cal.  75,  holding  title  so  acquired  sufficient  basis  for  action  in  eject- 
ment; EcholB  V.  Hubbard,  90  Ala.  319,  Torrent  etc.  Co,  v.  Mobile,  101 
Ala.  563;  De  Bemardi  v.  McElroy,  110  Mo.  659,  Parker  v.  Metzger,  12 
Greg.  409  (cited  in  Joy  v.  Stump,  14  Greg.  363),  and  Liebrand  v.  Gtto, 
56  Cal.  247,  ruling  similarly  as  to  action  to  quiet  title;  Sharp  v.  Blanken- 
ship,  59  Gal.  289,  on  point  that  such  title  cannot  be  divested  by  amend- 
ment of  act  in  relation  to  adverse  possession;  Pacific  etc.  Go.  v.  Stroup, 
63  Cal.  153;  Johnson  v.  Brown,  63  Gal.  393,  as  to  possession  under 
agreement  as  to  division  line;  Garabaldi  v.  Shattuck,  70  Cal.  513,  hold- 
ing title  acquired  by  grantor  subsequent  to  acquisition  of  title  by  ad- 
verse possession  not  to  inure  to  benefit  of  grantee;  Furlong  v.  Gooney, 
72  Cal.  328,  holding  title  so  acquired  not  affected  by  subsequent  offer 
to  buy  in  record  title;  Water  Go.  v.  Richardson,  72  Gal.  600,  on  point 
that  title  by  prescription  and  limitation  are  convertible,  discussing  form 
of  plea  of  prescription  as  to  water  right;  Woodward  v.  Faris,  109  Gal. 
18,  conetruing  section  1007  of  the  Civil  Code;  National  etc.  Go.  v. 
Powers,  3  Mont.  349;  Palmer  v.  Low,  98  U.  S.  17;  Harris  v.  McGovem, 
99  U.  S.  167,  holding  running  of  statute  not  impeded  by  death  of 
claimant  and  descent  to  infant  heirs;  Lamb  v.  Davenport,  1  Saw.  620, 
14  Fed.  Gas.  1000,  discussing  possession  generally;  Meeks  v.  Vassault, 
3  Saw.  217,  16  Fed.  Gas.  1318,  holding  further  as  to  effect  on  rights 
of  heirs  of  distribution  to  them  of  land  where  title  of  ancestor  was  so 
lost;  Le  Roy  v.  Reeves,  5  Saw.  106,  16  Fed.  Gas.  385,  holding,  however, 
such  possession  not  established  by  facts;  and  Woodruff  v.  N.  B.  etc. 
Co.,  9  Saw.  529,  18  Fed.  Rep.  798,  ruling  similarly  as  to  prescription 
by  miners  of  water  rights.  Distinguished  in  Grant  v.  Burr,  54  Gal. 
300,  holding  statutory  bar  not  to  operate  as  extinguishment  in  case 
of  debt  or  transfer  of  land  to  secure  debt;  Palmer  v.  Low,  2  Saw.  249, 
18  Fed.  Gas.  1041,  holding  case  within  exception  to  statute  as  being 
Mexican  lands.  Cited,  also,  in  note  to  Ludlow  v.  Van  Gamp,  11 'Am. 
Dec.  534,  on  effect  of  statute;  and  on  general  subject  to  San  Francisco 
V.  Fulde,  99  Am.  Dec.  282;  Nelson  v.  Brodhack,  100  Am.  Dec.  335. 

Adverse  Possession. — ^Answer  alleging,  need  not  negative  facts  show- 
ing exception  to  statute,  p.  389. 

Cited  to  same  effect  in  Anderson  y.  Fisk,  36  CaL  632,  holding  answer 
sufficient. 


34  Cal.  391-432  Notes  on  California  Reports.  1732 

34  Cal.  391-432.    HAHN  ▼.  EBLLT.    94  Am.  Dec  742. 

Judgment  is  Void  when  no  jurisdiction  obtained,  and  may  be  attacked 
ooUaterally,  p.  402. 

Cited  in  note  on  general  subject  to  Carr  ▼.  Lewis  eto.  Co.,  9  Am.  St 
Rep.  333;  Furgeson  v.  Jones,  11  Am.  St.  Rep.  821;  and  see  Fowler  t. 
Lewis'  Admr.,  36  W.  Va.  126. 

Jurisdiction  wiU  be  Presumed  in  case  of  collateral  attadc  on  judg- 
ment of  court  of  general  jurisdiction,  pp.  402,  409. 

Cited  to  same  effect  in  Barrett  v.  Carney,  33  Cal.  537,  as  to  decree 
of  county  court  in  insolvency  proceeding   (but  see  Hastings  ▼.  Oan- 
ningham,  39  Cal.  142,  holding  substantial  compliance  with  statute  neces- 
sary in  insolvency  proceedings) ;  dissenting  opinion  in  Smith  v.  McDon- 
ald, 42  Cal.  492,  but  distinguished;   McRinlay  v.  Tuttle,  42  CaL  577, 
holding  rule  inapplicable  in  cases  of  direct  attack;   Wood  v.  Jcrdan, 
125  Cal.  262,  applying  rule  in  street  assessment   cases;   Monastes  v. 
Catlin,  6  Or.  120,  applying  rule  to  judgment  of  county  courts  in  goar- 
dianship  proceedings,  as  to  service  of  notice;  Whitfield  v.  Howard,  12 
S.  Dak.  362,  supporting  service  on  recital  in  judgment  despite  lack  of 
necessary  proof  in  judgment-roll;  Phillips  v.  Phillips,  13  S.  Dak.  238, 
applying  rule  to  probate  decree  for  sale  of  realty.     But  cf.  Galpin  v. 
Page,  3  Saw.  104  et  seq..  Fed.  Cas.  No.  5206,  holding  rule  not  binding 
on  federal  courts;  Neff  v.  Pennoyer,  3  Saw.  284,  285,  286,  Fed.  Oka.  Na 
10,083,  and  Seavems  v.  Geike,  3  Saw.  362,  366,  Fed  Cas.  No.  12^95; 
Sharp  V.  Lumley,  34  Cal.  616,  where  default  judgment  entered  on  de- 
fendant's admission  of  service  indorsed  on  summons;  Ryder  v.  Gbim, 
37  Cal.  87,  as  to  judgment  of  court  of  first  instance;  Quivey  v.  Porter, 
37  Cal.  462;   Mahoney  v.  Middleton,  41  Cal.   51;   Drake  v.  Du?enick, 
46  Cal.  464,  although  return  of  service  was  irregular  and  informal; 
Wiggin  V.  Superior  Court,  68  CaL  400,  as  to  order  setting  aside  decree 
discharging  administrator,  when  reviewed  in  writ  of  prohibition  froo 
subsequent  order  to  show  cause  as  to  payment  of  certain  moneys  of 
estate;  Boyd  v.  Roane,  49  Ark.  414;  Great  West.  etc.  Co.  v.  Woodmas 
etc.  Co.,  14  Colo.  103;  Bixby  v.  Bailey,  11  Kan.  367,  as  to  serriee  oa 
nonresident,  when,  however,  question  not  decided;   Ogden  v.  Walten, 
12  Kan.  292;  Jones  v.  Edwards,  78  Ky.  9,  as  to  question  whether  all 
necessary  parties  were  before  court  when  judgment  rendered;  Tunell 
V.  Warren,  25  Minn.  14,  applying  rule  to  judgment  of  United  States 
circuit  court;  Casper  v.  Krippen,  61  Minn.  356,  52  Am.  St.  Rep.  607, 
as  to  default  judgment  obtained  against  defendant  by  constmctive  ser- 
vice under  wrong  name,  but  holding  same  not  enforceable  until  prop- 
erly amended;  Johnson  v.  Beazley,  65  Mo.  263,  27  Am    Rep.  285,  and 
Estate  of  Twombley,  120  Cal.  351,  applying  rule  to  probate  courts; 
and  on  same  point  in  Henry  v.  McKerlie,  78  Mo.  430,  as  to  validity  of 
approval  of  sale;  Hoge  v.  Smith,  11  Mo.  App.  316,  as  to  proceedings 
In  tax  suit  under  special  statute;  Edgerton  v.  Edgerton,  12  Mont  149; 
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33  Am.  St.  Rep.  575;  State  v.  Officer,  4  Oreg.  183,  holding,  however, 
county  court  not  of  general  jurisdiction  (but  see,  on  last  point,  Tustin 
T.  Gaunt,  4  Oreg.  305,  and  McCracken  v.  Swartz,  5  Oreg.  64,  discussing 
sufficiency  of  declaration  in  scire  facias  on  judgment  (and  see  Strong 
▼.  Bamhart,  6  Oreg.  104,  holding  such  proceeding  to  be  in  nature  of 
collateral  attack;)  Fitch  v.  Boyer,  51  Tex.  344;  Kizer  t.  Oaulfield,  17 
Wash.  422,  further  discussing  remedies  where  such  collateral  attack 
appears  in  answer  in  foreclosure.  Distinguished  in  Newcombe's  Exrs. 
v.  Newcomb,  13  Bush  (Ky.),  567,  26  Am.  Rep.  232,  as  to  domestic 
divorce  decree  based  on  constructive  service,  under  local  statute;  Mastin 
V.  Gray,  10  Kan.  462,  463,  27  Am.  Rep.  152,  153,  admitting  evidence  to 
rebut  affidavit  of  service;  and  Ferguson  v.  Crawford,  70  N.  Y.  259, 
26  Am.  Rep.  593,  as  to  like  proof,  although  record  recited  service  and 
contained  a  (forged)  appearance  by  attorney  on  his  behalf.  Cited,  also, 
in  note  on  general  subject  to  Coit  v.  Haven,  79  Am.  Dec.  249. 

Service  by  Publication. — Affidavit  and  order  for  publication  do  not 
form  part  of  judgment-roll  and  cannot  be  examined  in  considering 
validity  of  default  judgments  thereon,  p.  404. 

Cited  to  same  effect  in  concurring  opinion  in  Sharp  v.  Daugney,  33 
OaL  515;  Quivey  v.  Porter,  37  Cal  464;  In  re  Newman  75  CaL  220,  7 
Am.  St.  Rep.  150,  as  to  default  decree  of  divorce,  cuid  holding,  further, 
as  to  recital  of  service  in  judgment;  Amy  v.  Amy,  12  Utah,  313;  Hoag- 
land  V.  Hoagland,  19  Utah,  113,  noted  under  Sharp  v.  Daugney,  33  Cal. 
512;  note  to  Wood  v.  Winship  etc  Co.,  3  Am.  St.  Rep.  755,  on  record 
on  default  judgment;  People  v.  Greene,  5  Am.  St.  Rep.  454,  discussing 
conflict  of  main  case  with  federal  cases;  Frisk  v.  Reigelman,  17  Am.  St. 
Rep.  205,  on  validity  of  such  service;  Perkins  v.  Wakeham,  21  Am.  St. 
Rep.  70,  on  same  point  as  to  action  to  quiet  title. 

Collateral  Attack  on  Judgment  may  be  made  for  errors  appearing 
on  face  of  record,  p.  405. 

Cited  to  same  effect  in  Hastings  v.  Cunningham,  39  Cal.  143,  as  to 
order  to  show  cause  in  insolvency  proceedings  made  before  presentation 
of  petition;  Pearson  v.  Pearson,  46  Cal.  636,  as  to  defective  method 
of  service  set  out  in  decree  of  distribution;  People  v.  Thomas,  101  Cal. 
573,  as  to  method  of  service  in  action  to  foreclose  certificate  of  pur- 
chase of  state  lands,  but  holding  question  not  reviewable  where  objec- 
tions did  not  appear  on  judgment-roll;  but  see  Pioneer  etc.  Co.  v.  Mad- 
dux, 109  Cal.  640,  50  Am.  St.  Rep.  71,  72,  where  like  judgment  held 
void  where  error  affirmatively  appeared  in  decree;  Ray  v.  Ray,  1  Idaho. 
576  (citing  from  page  402),  where  want  of  jurisdiction  appeared;  Green - 
street  v.  Thornton,  60  Ark.  374,  as  to  judgment  on  street  assessment 
against  dead  man;  Koehler  v.  Hill,  60  Iowa,  632,  applying  rule  to  pro- 
ceedings of  legislature;  Morey  v.  Morey,  27  Minn.  267,  as  to  judgment 
of  sister  state;  Davidson  v.  Clark,  7  Mont.  101,  where  affidavit  showed 
aenrioe  on  mere  agent  of  defendants;  Tustin  v.  Graunt,  4  Oieg.  309,  aa 
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to  probate  proceedings  in  county  court,  and  see  pages  310,  313,  dis- 
cussing presumption  as  to  validity  of  judgment;  Strong  t.  Bamhart,  6 
Oreg.  104,  in  distinguishing  Hunsaker  v.  Cofl^,  2  Oreg.  107.  Cited,  aUo, 
in  note  on  general  subject  to  Dyer  v.  Leach,  26  Am.  St.  Rep.  173;  Tay- 
lor y.  Coots,  29  Am.  St.  Rep.  433. 

Jurisdiction  is  not  Presumed  where  negatived  by  facts  appearing  of 
record,  p.  407. 

Cited  to  same  effect  in  Sansom  v.  Harrell,  51  Ark.  433,  where  grounds 
for  homestead  order  appeared  therein  and  were  not  within  juiisdictkm 
of  court;  Koehler  v.  Hill,  60  Iowa,  632,  applying  rule  to  prooeediiigi 
of  legislature;  Rice  v.  Bamberg,  69  S.  C.  606,  as  to  loss  of  summooi 
despite  recitals  of  service;  note  to  Latta  v.  Tutton,  68  Am.  St  Repu 
36,  on  general  subject;  Hunton  v.  Nichols,  65  Tex.  226,  as  to  time  tad 
place  of  holding  court;  note  on  general  subject  to  Shenandoah  v.  Ashbj, 
19  Am.  St.  Rep.  901. 

Jurisdictioii  of  Defendant  in  proceedings  by  publication  will  be  con- 
clusively iNresumed  on  collateral  attack  on  judgment  baaed  thereoB, 
p.  408. 

Approved  in  Sacramento  Bank  v.  Montgomery,  146  CaL  752,  75S, 
applying  rule  where  record  shows  affirmatively  that  summons  in  action 
in  which  judgment  rendered  was  regularly  served  by  publication,  with- 
in three  years,  and  affidavit  of  publication  sworn  to  within  that  period 
though  filed  thereafter  and  one  day  before  judgment.  Overruled  in 
Belcher  v.  Chambers,  53  Cal.  640,  641,  643  (and  see  Davis  v.  Wtkdee, 
156  U.  S.  689),  following  federal  cases  denying  validity  of  penonil 
judgments  against  nonresidents  based  merely  on  constructive  servioe 
(but  see  this  case  distinguished  in  In  re  Newman,  76  Cal.  220,  7  Ant 
St.  Rep.  160,  as  to  decree  of  divoroe) ;  Odell  v.  Campbell,  9  Ong.  308; 
and  see  federal  cases  cited  in  note  to  94  Am.  Dec  766  et  seq.,  discuss- 
ing conflict,  and  overruling  Galpin  v.  Page,  1  Saw.  309  (where  main 
case  followed  319  et  seq.),  as  haying  been  reversed  by  United  States 
supreme  court.  Cited  to  same  effect  in  Bizby  v.  Bailey,  11  Kan.  367, 
where,  however,  question  not  decided;  Ogden  v.  Walters,  12  Kan.  296, 
holding  truth  of  affidavit  as  to  residence  not  attackable  collaterallj 
long  after  judgment;  Payne  v.  Lott,  90  Mo.  683,  as  to  question  of  non- 
residence;  Amy  y.  Amy,  12  Utah,  326  (see,  also,  pages  313,  314,  319, 
322),  holding  earlier  opposed  federal  cases  overruled  by  117  U.  S.  255. 
Cited,  also  in  note  to  Dorr  v.  Rohr,  3  Am.  St.  Rep.  115,  on  jurisdiction 
of  nonresidents. 

''Conrts  of  General  Jurisdiction"  in  California  indude  district,  oovoitj, 
and  probate  courts,  p.  414. 

Cited  to  same  effect  in  Yenawine  v.  Riohter,  48  CaL  314,  aiBiming 
power  of  oounty  courts  to  grant  new  trials. 
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Constmctiye  Service  was  known  and  used  at  common  law,  p.  417. 

Cited  to  same  effect  in  Quarl  v.  Abbett,  102  Ind.  241,  52  Am.  Rep. 
667  (cited  in  Essig  y.  Lower,  120  Ind.  246),  sustaining  such  service  in 
action  against  nonresident  to  set  aside  fraudulent  transfer;  Amy  v. 
Amy,  12  Utah,  322,  discussing  various  questions  of  jurisdiction  (pages 
313,  314,  319,  326.) 

fiecital  in  Judgment  of  due  service  on  defendant  is  conclusive  against 
collateral  attack  unless  contradicted  by  rest  of  record,  p.  419. 

Cited  to  same  effect  in  Sharp  v.  Bnmnings,  35  Cal.  534,  Vassault  v. 
Austin,  36  Cal.  696,  and  McCauley  v.  Fulton,  44  Cal.  361,  as  to  judg- 
ment rendered  by  superior  court  of  San  Francisco;  Quivey  v.  Porter, 
37  Oal.  463,  and  Moore  v.  Martin,  38  Cal.  437,  as  to  recital  of  appear- 
ance by  defendant;  Reily  v.  Lancaster,  39  Cal.  356;  Eitel  v.  Foote,  39 
Cal.  440,  holding  rule  applicable  to  judgments  on  tax  suits  (and  see 
Branson  v.  Caruthers,  49  Cal.  380,  discussing  statute  so  providing  as 
to  tax  suits);  Reeve  v.  Kennedy,  43  Cal.  652,  as  to  title  acquired  by 
stranger  in  execution  eale  imder  such  judgment;  In  re  Eichhoff,  ICl 
CaL  603,  discussing  presumptions  of  jurisdiction  in  case  of  domestic 
judgments  generally;  Sansom  v.  Harrell,  51  Ark.  433,  holding  voil. 
however,  homestead  order  where  grounds  thereof  shown  and  not  within 
jurisdiction  of  court;  Dowell  v.  Lahr,  97  Ind.  153;  Himter's  Admr.  v. 
Ferguson's  Admr.,  13  Kan.  471,  as  to  recital  of  incompetency  of  judg? 
and  selection  as  judge  of  attorney  then  present;  Haynes  v.  Cowen,  l") 
Kan.  646,  as  to  recitals  of  service  by  publication;  Blaisdell  v.  Pray, 
68  Me.  273,  as  to  recital  of  notice  to  nonresident;  Barber  v.  Morris, 
37  Minn.  196,  5  Am.  St.  Rep.  838,  when,  however,  recital  held  contra- 
dicted by  affidavit  on  file,  and  on  same  point  in  C!loud  v.  Inhabitants, 
86  Mo.  367,  368;  and  Leonard  v.  Sparks,  63  Mo.  App.  612,  and  Amy  v. 
Amy,  12  Utah,  314,  319,  holding  it  not  so  contradicted;  Blasdell  v. 
Kean,  8  Nev.  308,  where  question  raised  on  direct  attack,  but  see  this 
overruled  in  Lonkey  v.  Keys  etc.  Co.,  21  Nev.  320,  where  recital  held 
contradicted  by  affidavits  filed;  Treadway  v.  Eastbum,  57  Tex.  213, 
214  (dted  in  Fowler  v.  Simpson,  79  Tex.  616;  23  Am.  St.  Rep.  374) ; 
Kinney  v.  Lewis,  2  Utah,  617,  as  to  recital  in  findings  of  service  of 
notice  of  appeal;  Kizer  v.  Caulfield,  17  We«h.  424  (and  see  page  422), 
further  discussing  remedies  when  collateral  attack  appears  in  answer 
in  foreclosure.  Cited,  also,  in  note  to  Goodwin  v.  Sims,  11  Am.  St.  Rep. 
27,  on  proof  of  service  of  process;  to  Ex  parte  Stemes,  11  Am.  St.  Rep. 
256,  on  general  subject. 

Record  consists  of  paper  under  modem  practice,  p.  422. 

Cited  in  Nugent  v.  Powell,  4  Wyo.  186,  62  Am.  St.  Rep.  28,  sustain- 
ing validity  of  records  of  probate  judge. 

General  Citation.— Allen  v.  Chicago,  176  DL  122. 
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34  Gal.  432-463.    PEOPLE  v.  HcCREERT. 

Curative  Act  cannot  validate  void  assessment,  but  is  sufficient  as  to 
mere  irregularities,  p.  437. 

Cited  in  Shattuck  v.  Smith,  6  N.  Dak.  64,  applying  rule  in  eases  of 
omission  of  certain  property  from  assessment-roll  as  in  main  case;  and 
on  question  of  such  omission  see  Dayton  v.  County,  34  Or.  246;  gen- 
eral subject  to  People  v.  Seymour,  76  Am.  Dec.  531,  532. 

Description  of  Property  Taxed  as  ^^money"  and  "money  loaned"  is 
sufficiently  specific,  p.  441. 

Cited  in  Savings  etc.  Soc  v.  San  Francisco,  131  CaL  360,  sustaming 
assessment  of  'loans  on  stock  and  bonds";  San  Francisco  v.  Flood,  U 
Cal.  505,  506,  sustaining  assessment  for  ^'mining  stock";  San  Franeisoo 
V.  Pennie,  93  Cal.  470,  ruling  similarly  as  to  assessment  of  peisonil 
property  of  estate  by  reference  to  inventory  on  file. 

Tax  Deed  is  Void  of  property  in  San  Frandsoo  when  order  leryi^ 
laxes  not  made  in  accordance  with  Consolidation  Act,  p.  441. 

Cited  in  Board  v.  Common  Council,  128  Gal.  372,  as  to  levy  made 
!<eyond  statutory  time  therefor;  Hibemia  etc  Soc.  v.  Ordway,  38  OiL 
082,  holding  such  deed  to  be  doud  on  title;  Savings  and  Loan  Soeietj 
V-.  San  Francisco,  146  Cal.  680,  Arguendo. 

Taxes  are  Charges  imposed  by  or  under  authority  of  legisLatme  npoa 
persons  or  property  subject  to  its  jurisdiction,  p.  454. 

Cited  to  same  efi:ect  in  People  v.  Hulbert,  71  OaL  73,  holding  swimp 
land  assessment  'lability  created  by  statute"  within  statute  of  lim- 
itations; Atlanta  v.  Church,  86  Ga.  741,  holding  church  property  not 
exempt  from  street  assessment;  Jack  v.  Weiennett,  115  BL  109,  56 
Am.  Rep.  130,  on  point  that  property  assigned  for  creditors  is  taxable 
in  hands  of  assignee;  State  v.  French,  17  Mont.  59,  Ex  parte  Robinson, 
12  Nev.  270,  28  Am.  Rep.  796,  and  Johnson  v.  Loper,  46  N.  J.  L.  326, 
holding  license  not  a  "tax"  within  rule  as  to  uniformity.  Cited,  also, 
in  note  on  general  subject  to  New  Orleans  v.  Telephone  etc.  Co.,  8  Ant 
St.  Rep.  507. 

Legislative  Powers  extend  over  whole  subject  of  taxation,  p.  45i 

Cited  to  same  effect  in  Sinton  v.  Ashbury,  41  Cal.  530  (cited  in  Wil- 
cox V.  Deer  Lodge  Co.,  2  Mont.  579),  sustaining  power  to  order  dtj 
to  pay  commissioners  under  street  extension  proceedings;  ooncuirisi^ 
opinion  in  Savings  etc.  Soc.  v.  Austin,  46  Cal.  515,  discussing  taxation 
of  mortgage  debts;  Houghton  v.  Austin,  47  Cal.  654,  664,  den/ing  riglit 
to  delegate  such  power  to  state  board  of  equalization;  and  see  note  on 
same  subject  to  Mayor  v.  State,  74  Am.  Dec  571.  Cited,  also,  m  note 
to  New  Albany  v.  Meekin,  56  Am,  Dec.  526^  as  to  t^ri^Hff"  of  lailroads 
under  various  local  statates. 


1737  Notes  on  California  Reports.  34  Gal.  432-463 

Taxation  crnnot  Operate  against  property  of  state  or  of  United 
States,  p.  456. 

Cited  to  same  effect  in  People  v.  Doe,  36  Cal.  222,  as  to  taxation  of 
public  city  cemetery  of  Sacramento;  Doyle  v.  Austin,  47  Cal.  360,  361, 
as  to  assessment  of  such  property  for  street  improvements;  Van  Brock - 
lin  T.  Tennessee,  117  U.  S.  166,  as  to  lands  of  United  States.  Cited, 
also,  in  note  on  genend  subject  to  Board  v.  Ottawa,  33  Am.  St.  Rep. 
400. 

Taxation. — ^Exemptions  of  priyate  property  by  legislature  are  void, 
p.  457. 

Cited  to  same  effect  in  People  v.  Gerke,  35  Cal.  678,  as  to  exemptions 
of  growing  crops  (but  see  Cottle  v.  Spitzer,  65  Cal.  461,  holding  fruit 
trees  not  ''growing  crops"  within  constitutional  exemption) ;  People  v. 
Black  Diamond  etc.  Co.,  37  CaL  55,  as  to  possessory  claims  and  im- 
proyemente  thereon;  People  v.  Eddy,  43  Cal.  336,  13  Am.  Rep.  145, 
as  to  solyent  debts  (but  see  People  v.  Hibemia  Bank,  51  Cal.  250,  21 
AnL  Rep.  709,  holding  "credits'*  not  taxable) ;  People  v.  Lynch,  51  Cal. 
22,  36,  21  Am.  Rep.  682,  693,  as  to  exemption  from  assessment  for  street 
improvements  of  property  benefited  thereby,  and  holding  whole  assess- 
ment vitiated;  San  Francisco  v.  Flood,  64  Cal.  507,  as  to  exemption 
of  mining  stock;  Little  Rock  etc.  Co.  v.  Worthen,  46  Ark.  327»  328,  as 
to  exemption  of  railroad  embankments;  Hogg  v.  Mackay,  23  Grog.  341, 
37  Am-  St.  Rep.  684,  €w  to  railroad  exemption  for  twenty  years,  al- 
though in  consideration  of  services  performed  for  state;  Hammett  v. 
Philadelphia,  65  Pa.  St.  187,  holding  street  assessment  void  because 
not  uniform;  State  v.  Kruttschmitt,  4  Nev.  200,  as  to  ad  valorem  as- 
sessment of  mine  proceeds;  and  see  same  tax  discussed  in  State  v.  Man- 
hattan etc  Co.,  4  Nev.  335.  Distinguished  in  State  v.  Daniel,  17  Wash. 
118,  holding  exemption,  however,  void,  under  local  constitution;  Palmes 
v.  L.  etc.  Co.,  19  Fla.  271,  as  to  railroads  embraced  in  internal  improve- 
ment of  state;  Mississippi  Mills  v.  Cook,  56  Miss.  58,  following  earlier 
California  cases  in  force  when  statutes  adopted,  Florer  v.  Sheridan,  137 
Ind.  40,  as  to  deduction  of  bona  fide  debts  from  credits;  Adams  v.  Yazoo 
Co.,  77  Miss.  275,  287  (quoted  in  Adams  v.  Mills,  78  Miss.  687),  as  to 
effect  of  consolidation  of  railroad  corporations;  Northwestern  etc.  Ins. 
Go.  v.  Lewis  etc  Co.,  28  Mont.  496,  holding  void  last  clause  of  Civil 
Code,  section  681,  exempting  insurance  companies  from  certain  taxes. 

Unconstitntionality  of  Part  of  Act  does  not  affect  remainder  of  act 
when  provisions  are  severable,  p.  457. 

Cited  to  same  effect  in  Hale  v.  McGettigan,  114  Cal.  121,  construing 
various  sections  of  county  government  act;  New  Orleans  v.  Fourchy, 
30  La.  Ann.  (pt.  2)  913,  on  point  that  unlawful  exemption  will  not 
affect  rest  of  assessment;  and  on  same  point,  Higgins  v.  Rinker,  47 
Tex.  405;  Approved  in  Northwestern  etc  Min.  Co.  v.  Lewis  etc.  Co.,  28 
Mont.  501,  holding  Civil  Code,  section  681,  relative  to  taxation  of  in- 
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surance  companies,  void  in  part  and  valid  in  part;  Sterling  t.  Bnrdette, 
28  Wash.  261,  omission  by  assessor  of  about  three  thousand  miniog 
claims  from  assessment  does  not  invalidate  assessment  of  other  min- 
ing property.  Distinguished  in  Dundee  etc  Co.  v.  School  District,  10 
Saw.  77,  78,  21  Fed.  Rep.  156,  167  where  parts  of  act  not  severable. 

Taxation  of  Mortgage  Debt  is  not  double  taxation  as  to  mortgsgee, 
cdthough  land  also  assessed  for  full  value,  p.  459. 

Cited  to  same  effect  in  Peopte  v.  Whartenby,  38  CaL  464,  when  mort- 
gagor had  agreed  to  pay  taxes  on  debt;  Lick  v.  Austin,  43  CaL  fiOi 
holding  no  complaint  to  exist  on  mortgagor's  part  where  mortgage  tax 
paid  by  mortgagee;  Savings  etc.  Soc.  v.  Austin,  46  CaL  483,  4K,  300 
(cited  in  State  v.  Bank,  17  Nev.  156),  holding  further  as  to  relief  from 
such  taxation;  Lamar  v.  Palmer,  18  Fla.  150,  criticising  51  CaL  243; 
Attorney  General  ▼.  Supervisors,  71  MudL  22,  but,  holding  real  euk 
value  only  taxable. 

Cited,  also,  in  note  on  general  subject  to  People  v.  Worthingtoa,  74 
Am.  Dec  93,  94. 

General  Citatian.— McTwiggan  ▼.  Hunter,  19  R.  L  274. 

34  CaL  464-469.    ESTATE  OF  HAMILTON. 

Public  Administrator  Acquires  Control  of  estate  only  upon  petftioa 
filed  and  order  of  appointment,  p.  468. 

Cited  in  Estate  of  Aveline,  53  Cal.  260,  on  point  that  powers  eon- 
tinue  beyond  term  of  office  as  to  estate  wherein  appointment  mide 
during  such  term;  and  In  re  Pingree,  100  Cal.  80,  distinguishing  list 
case  where  term  expires  before  hearing  on  petitioa.  IHstinguished  in 
Los  Angeles  County  v.  Kellogg,  146  Cal.  593,  where  public  admisii- 
trator  is  salaried  officer  and  must  turn  fees  into  county  treasurer,  if 
he  administers  on  estate  after  expiration  of  term  he  must  turn  feet 
into  treasury. 

Letters  of  Administration  are  Void  if  granted  during  aaother^i  in- 
cumbency of  the  office,  p.  468. 

Cited  in  Freeman  v.  Spencer,  128  CaL  397,  and  Granger  v.  Sheriff, 
140  CaL  194,  noted  under  Haynes  v.  Meeks,  20  CaL  288;  Estate  of 
Moore,  68  CaL  283,  holding  commitment  of  administrator  for  insanity 
not  to  create  absolute  vacancy;  In  re  Griffith,  84  Cal.  110,  disenssing 
conflict  between  letters  issued  in  different  counties;  and  Holmes  t.  Oie- 
gon  etc.  Co.,  7  Saw.  384,  9  Fed.  Rep.  231,  holding  that  question  of  in- 
validity of  first  grant  through  nonresidenoe  could  not  be  collaterally 
raised. 

Order  Appointing  Administrator  does  not  operate  per  se,  and  he 
must  qualify,  p.  469. 

Cited  to  same  effect  in  Pryor  ▼.  Downey,  60  CaL  399,  19  Am.  Bep. 
659,  holding  sale  void  when  made  by  such  appointee  without  qualify- 
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ing;  and  Bowden  t.  Fierce,  73  Cal.  463,  Rozelli  v.  Harmon,  20  Mo.  App. 
583,  on  point  that  local  practice  does  not  recognize  executor  de  son 
tort.  Questioned  in  Dennis  v.  Bint,  122  Cal.  43,  47,  68  Am.  St.  Rep. 
31,  sustaining  sale  by  administrator  acting  under  unsealed  letters  but 
duly  recognized  in  all  proceedings. 

34  Cal.  470-476.    PEOPLE  v.  KELSET. 

I>iitie8  of  Ez  OfScio  Officer  cannot  be  transferred  to  another  officer  as 
ex  officio  after  election  of  both,  p.  473. 

Cited  to  same  effect  in  Mills  t.  Sargent,  36  Cal.  382,  holding  act 
operative,  however,  as  to  future  elections;  Christy  v.  Board,  39  Cal.  11, 
on  point  that  elective  office  can  be  fOled  only  in  manner  provided  by 
constitution.  Distinguished  in  In  re  Ah  Lee,  6  Saw.  419,  5  Fed.  Rep. 
908,  sustaining  acts  of  de  facto  appointed  judge,  although  mode  of 
choice  should  have  been  by  election. 

Taxes  cannot  be  Collected  by  Officer  not  elected  as  tax  oollector,  p. 
475. 

Cited  to  same  effect  in  Reily  ▼.  Lancaster,  39  Cal.  359,  on  point  that 
assessment  made  by  city  and  county  assessor  is  not  basis  for  tax  levy 
in  city  for  dty  purposes.  Houghton  v.  Austin,  47  Cal.  664,  on  point 
that  board  of  equalization  cannot  be  granted  power  to  alter  assessed 
values  as  fixed  by  legally  elected  assessors,  and  State  v.  Tonella,  70 
Miss.  711,  as  to  delegation  of  such  powers  to  special  state  revenue  agent, 
Cited,  also,  in  note  to  Mayor  v.  State,  74  Am.  Dec.  692,  on  delegation  of 
power  of  taxation. 

Sheriff  may  be  deprived  of  ex  officio  position  of  tax  collector,  but  not 
during  term  of  office,  p.  474. 

Cited  to  same  effect  in  Swinnerton  v.  Monterey  Co.,  76  Cal.  116,  on 
point  that  such  offices  are  distinct,  although  held  by  same  person. 
Cited,  also,  in  note  to  Mayor  v.  State,  74  Am.  Deo.  592,  on  legislative 
delegation  of  power  of  taxation. 

34  CM.  476-483.    SPANAGEL  ▼.  DSLLINGER. 

Motion  for  New  Trial  may  be  Made  either  before  or  after  entry  of 
judgment,  p.  483. 

Cited  to  same  effect  in  Brison  v.  Brison,  90  Cal.  327,  on  point  that 
sufficiency  of  complaint  or  of  findings  cannot  be  considered  on  appeal 
from,  order  denying  new  trial;  Pearce  v.  Strickler,  9  N.  Mex.  47,  con- 
struing local  statutes  as  to  time  for  appeal. 

Record  on  Motion  for  New  Trial  may  be  amended  during  succeeding 
term  of  court,  p.  483. 

Cited  to  same  effect  in  Kaufman  v.  Shain,  111  Cal.  20,  22,  52  Am. 
St.  Rep.  141,  142,  holding  minute  entry  of  order  amendable  at  any  time 
wlien   not  conforming  to  order  actually  made;   McClellan  v.  Binkley, 
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78  Ind.  505,  as  to  amendment  of  mechanics'  lien  judgment,  thoogli  oa 
plaintiff's  ex  parte  application;  Territory  v.  Clayton,  8  Mont.  15,  ruling 
similarly  as  to  entry  of  defendant's  plea  when  omitted  from  record  bj 
mistake;  and  IN^rshall  v.  Golden  Fleece  etc.  Co.,  16  Ney.  170,  as  to 
incorrect  entry  of  order  extending  time  for  filing  of  statement;  Hedlun 
T.  Holy  Terror  Min.  Co.,  14  S.  Dak.  371,  after  appeal  has  been  perfected 
and  original  record  transmitted  to  the  supreme  court,  trial  judge  can- 
not amend  bill  of  exceptions  without  having  record  remanded  for  that 
purpose;  Waaateh  etc  Co.  v.  Jennings,  14  Utah,  225,  as  to  amendmeDi 
of  decree  made  on  report  of  referee  even  though  appeal  taken. 

34  Cal.  483-491.    HATNE  ▼.  JONES. 

Writ  of  Possession  will  Ron  against  persons  entering  after  oommeoee- 
ment  of  action  for  possession,  p.  487. 

Cited  to  same  effect  in  Wetherbee  r.  Dunn,  36  Cal.  150,  holding  pre- 
sumption to  be  that  such  persons  came  in  under  defendant  in  action; 
State  ▼.  Harrington,  41  Mo.  App.  446,  when  defendant's  grantee  pend- 
ing suit  had  also  after  entry  acquired  title  paramount  to  that  of  dtlier 
litigant.  Cited,  also,  in  note  on  general  subject  to  Howard  y.  EennedT's 
Exrs.,  39  Am.  Dec  312. 

34  Cal.  492-502.    PEOPLE  ▼.  RAYMOND. 

Federal  Regulations  of  Commerce  are  exdusive,  and  state  legislatioo 
thereon  is  \mconstitutional,  p.  497. 

Cited  to  same  effect  in  State  y.  S.  S.  Constitution,  42  Cal.  585,  589, 
10  Am.  Rep.  308,  310,  sustaining,  however,  act  for  exclusion  of  pauper 
immigrants  in  absence  of  federal  legislation;  City  ▼.  Keokuk  etc  Co, 
45  Iowa,  208,  sustaining  wharfage  fees  imposed  by  dty,  although  grad- 
uated by  tonnage. 

'Tax"  Includes  Duty  imposed  on  shipowner  to  affix  certain  stamps 
to  contracts  with  passengers,  p.  498. 

Cited  to  same  effect  in  Santa  Barbara  t.  Steams,  51  Cal.  501  (cited 
in  State  v.  French,  17  Mont.  59),  holding  wharf  license  to  be  "tax"  as 
to  jurisdiction  of  courts  in  actions  relative  thereto. 

34  Cal.  503-506.    DAVIDSON  ▼.  RANKIN. 

Stockholders  of  Corporation  are  principal  debtors  and  not  its  fore- 
ties,  p.  506. 

Cited  to  same  effect  in  Young  v.  Rosenbaum,  39  CaL  654.  hiddisg 
liability  not  merged  in  judgment  agadnst  corporation;  Stilphen  ▼.  Ware, 
45  Cal.  Ill,  on  point  that  recovery  of  such  judgment  does  not  extend 
statute  of  limitations  as  against  stockholders;  Sonoma  Valley  Bank  v. 
HiU,  59  Cal.  110,  on  point  that  pledgee  of  corporation  cannot  be  required 
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to  exhaust  corporate  pledge  before  suing  stockholders;  l^tchell  ▼. 
Beckman,  64  CaL  122,  on  point  that  liability  of  corporation  and  of 
stockholders  commences  at  same  time;  Hyman  ▼.  Coleman,  82  Gal.  653, 
16  Am.  St.  Rep.  180,  on  point  that  action  against  stockholders  is  barred 
in  three  years  from  incurring  of  debt  (note),  and  not  extended  by  re- 
newal of  note  by  corporation;  Bank  y.  Walsh,  68  Ark.  440,  and  Bank 
V.  Buford,  114  Fed.  292,  noted  under  Canal  Co.  v.  Woodbury,  14  Cal. 
365;  Tripps  ▼.  Huncheon,  82  Ind.  314,  on  point  that  complaint  against 
stockholder  must  show  facts  beyond  mere  reooyery  of  judgment  against 
corporation;  dissenting  opinion  in  Hanson  v.  Donkersley,  37  Mich.  194, 
main  opinion  holding  stockholder  a  surety  and  released  by  extension 
to  corporation;  Manyille  v.  Edgar,  8  Mo.  App.  325,  on  point  that  action 
lies  against  deceased  stockholder's  executors  under  local  act,  although 
debt  accrued  after  his  death;  White  v.  Blum,  4  Neb.  560,  further  sus- 
taining joint  judgment  against  all  stockholders  under  local  act;  Aldrich 
▼.  Anchor  etc  Co.,  24  Greg.  37,  41  Am.  St.  Rep.  835,  holding  liability 
enforceable  in  courts  of  another  state;  Congdon  v.  Winsor,  17  R.  I.  237, 
admitting  evidence  to  show  date  when  original  debt  contracted.  Cited, 
also,  in  note  on  general  subject  to  Freeland  v.  McCullough,  46  Am.  Dec. 
696^  700,  702;  and  Thompson  v.  Bank,  3  Am.  St  Rep.  809,  849,  850,  869. 

34  CaL  506-514.    SMITH  v.  ATHBRN. 

Conflicting  Patents  to  Land  will  be  controlled  by  priority  of  equity 
eyen  in  actions  at  law,  p.  511. 

Cited  to  same  effect  in  Yates  y.  Smith,  38  Cal.  65,  as  to  confirma- 
tions of  different  suryeys  of  same  Mexican  grant;  Poppe  y.  Atheam, 
42  Cal.  615,  discussing  admissibility  of  eyidence  to  show  priority  of 
equity;  Young  y.  Shinn,  48  Cal.  28  (cited  in  Shinn  y.  Young,  57  Cal. 
528),  on  point  that  as  between  holders  of  certificates  of  purchase,  right 
so  to  do  will  fall  to  him  who  first  commenced  proceedings  to  acquire 
title;  Osgood  y.  El  Dorado  etc.  Co.,  56  Cal.  578,  on  point  that  patentee 
pre-emptioner  is  subordinate  to  prior  appropriator  of  water  (and  see 
Lux  V.  Haggin,  69  Cal.  433,  437).  Cited,  also,  in  note  to  Stark  y.  Math- 
er, 12  Am.  Dec.  568,  on  general  subject;  and  at  page  566,  on  annulment 
of  patents  for  land. 

Findings  wiU  be  Set  Aside  when  wholly  unsupported  by  eyidence,  p. 
510. 

Cited  to  same  effect  in  Moss  y.  Atkinson,  44  Cal.  16. 

Eyidence  will  be  Presumed  to  be  contained  in  statement,  in  consider- 
ing sufficiency  to  support  findings,  p.  511. 

Cited  to  same  effect  in  Judson  y.  Lyford,  84  OaL  509;  and  in  Errin 
T.  Collier,  2  Mont.  607,  on  point  that  papers  not  included  in  transcript 
will  be  presumed  not  to  haye  been  used  on  motion  in  lower  court. 
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Public  Lands  cannot  be  Located  before  they  are  siureyed  bj  tbe 
United  States,  p.  612. 

Cited  to  same  effect  in  Chant  v.  Reynolds,  49  CaL  217,  as  to  telee- 
tions  by  state,  and  oonstruing  also  validating  acts  (and  see  as  to  tUi 
act,  Roberts  v.  Columbet>  63  Cal.  24) ;  and  United*  States  v.  Cnrtner,  38 
Fed.  Rep.  9,  as  to  state  selection  of  lieu  lands,  and  further  defining 
"survey."  Cited,  ako,  in  note  on  general  subject  to  Terry  v.  Megeile^ 
86  Am.  Dec.  93. 

34  Cal.  618-619.    LYNCH  ▼.  DUNN. 

Notice  of  Appeal  must  be  Filed  either  before  or  oontemporaneooily 
with  its  service,  p.  618. 

Cited  to  same  effect,  dismissing  appeal  where  served  before  filing,  in 
Slociun  T.  Slocum,  1  Idaho,  690;  Courtwright  ▼.  Berkins,  2  Mont.  405; 
and  Lyon  County  v.  Washoe  Co.,  8  Nev.  178. 

Right  to  Dismiss  Appeal  held  not  to  hare  been  waived  under  fMti, 
p.  619. 

Distinguished  in  State  v.  Cal.  etc.  Co.,  13  Nev.  210,  holding  wih« 
established  by  submission  on  merits. 

34  CaL  620-648.    PEOPLE  t.  PROYINSS. 

Police  Court  and  Judge  of  San  Frandsoo  were  not  abolished  by  eoa- 
stitutional  amendment  of  1862,  p.  623. 

Cited  to  same  effect  in  Barton  ▼.  Kalloch,  66  Cal.  106,  holding  rack 
judge  an  offioer  of  said  city  and  county;  and  on  same  point  m  People  v. 
Henry,  62  Cal.  667. 

Judicial  Officer  may  be  authorized  by  law  to  perform  ministerial  sets, 
p.  640. 

Cited  in  Ex  parte  Gerino,  143  Cal.  414,  416,  sustaining  Statutes  of 
1901,  page  66,  as  to  board  of  medical  examiners;  dissenting  opinion  in 
State  V.  Johnson,  61  Kan.  840,  discussing  local  statute  creating  special 
court;  Attorney  General  v.  Common  Council,  112  Mich.  160,  174,  but 
holding  mayorality  vacated  when  incumbent  became  governor;  People 
V.  Bush,  40  Cal.  346,  as  to  appointment  of  supervisors  to  fill  vacancM 
caused  by  removal;  Staude  v.  Election  Commissioners,  61  Cal.  321.  321 
as  to  appointment  of  police  commissioners  and  chief  of  police  (  sad 
see  Sawyer  v.  Dooley,  21  Nev.  396) ;  In  re  Guerrero,  69  Cal.  100,  u  to 
power  of  mayor  to  act  as  judge  of  city  court;  Wulzen  v.  Supervisors, 
101  Cal.  26,  40  Am.  St.  Rep.  28,  holding,  however,  judicial  act  of  super- 
visors void  in  oondemning  land  for  opening  street;  Holley  v.  Orange 
County,  106  Cal.  420,  as  to  authority  given  to  county  surveyor  to  sur- 
vey line  of  proposed  ditch  for  drainage  purposes,  holding  division  of 
government  into  departments  not  to  apply  to  local  government;  Fox 
V.  McDonald,  101  Ala.  72,  46  Am.  St.  Rep.  110,  as  to  appointment  by 
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probate  judge  of  board  of  police  commissioners;  Carpenter  ▼.  People, 
8  Colo.  129,  but  not  deciding  case  on  such  ground;  Attorney  General 
v.  Connors,  27  Fla.  337,  where  county  sheriff  also  made  ex  officio  mar- 
aluJl  of  county  seat;  Terre  Haute  v.  Evansville  etc.  Co.,  149  Ind.  182, 
as  to  appointment  by  circuit  judge  of  commissioners  to  condemn  land 
for  Btreets;  State  v.  Higgins,  125  Mo.  368,  as  to  division  of  city  into 
election  districts  (but  see  People  v.  Bennett,  29  Mich.  460,  18  Am.  Rep. 
115j  denying  power  of  judge  to  call  election,  etc.,  for  town  incorpora- 
tion) ;  Brown  v.  Wheelock,  75  Tex.  387,  as  to  power  of  county  judge  to 
remove  minor's  disabilities  on  sale  of  his  real  estate.  Cited,  also,  in 
note  to  Floumoy  t.  Jeffersonville,  79  Am.  Dec.  472,  473,  discussing  dif- 
ference between  judicial  and  ministerial  acts;  People  v.  Freeman,  13 
Am.  St.  Rep.  130,  on  power  of  appointment  to  office. 

34  Oal.  648-554.    CHRISTY  r.  DANA. 

Probate  Claim  need  not  be  presented  when  no  claim  is  made  against 
estate,  p.  553. 

Cited  to  same  effect  in  Schadt  v.  Heppe,  45  Cal.  437,  as  to  foreclosure 
of  homestead  where  no  deficiency  judgment  sought  (but  see  this  case 
distinguished  in  Pitte  v.  Shipley,  46  Cal.  159,  where  mortgaged  property 
became  part  of  general  assets  of  estate;  cuid  Harp  v.  Calahan,  46  Cal. 
230,  on  same  point) ;  Toulouse  v.  Burkett,  2  Idaho,  176,  as  to  claim  to 
enforce  vendor's  lien;  Rickard  ▼.  Hutchinson,  18  Nev.  222,  as  to  mort- 
gage daim,  when  mortgagor  had  oonyeyed  property  before  death  and 
no  deficiency  judgment  asked. 

After  Acquired  Title  under  patent  passes  under  precedent  mortgage, 
p.  553. 

Cited  in  Hill  ▼.  OTBryan,  104  Ga.  143,  further  holding  lien  to  attach 
at  moment  of  acquisition  of  such  title;  Beach  v.  Wcikefield,  107  Iowa, 
583,  sustaining  mortgage  of  franchise  acquired  thereafter;  Weber  v. 
Laidler,  26  Wash.  147,  fact  that  entryman  of  public  land  under  home- 
stead act  mortgages  claim  before  actual  entry  thereon  does  not  invali- 
date mortgage;  Gregory  v.  Kenyon,  34  Neb.  645,  as  to  sale  between 
receiver's  certificate  and  patent;  Norris  t.  Heald,  12  Mont.  287,  33  Am. 
St.  Rep.  586  (citing  case  under  name  of  Cochran  v.  CKeefe,  34  Cal.  554), 
as  to  validity  of  mortgage  by  pre-emptioner.  Cited,  also,  in  note  on  gen- 
eral subject  to  Clark  v.  Baker,  76  Am.  Dec.  458;  Hutzler  v.  Phillips,  4 
Am.  St.  Rep.  703,  upon  equitable  mortgages;  Wiloox  r.  John,  52  Am.  St. 
Rep.  251. 

34  Cal.  554-558.    COCHRAN  v.  O'KEBFS. 

Order  on  Motion  for  New  Trial  is  to  be  reviewed  as  one  presenting 
questions  of  law  and  not  of  discretion,  p.  557. 

Cited  to  same  effect  in  Aultman  y.  Gunders<m,  6  S.  Dak.  232,  56  Am. 
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St.  Bep.  841;  United  States  v.  Trabing,  3  Wyo.  146,  discussing  eon- 
flict  of  adjudications. 

Objection  to  Evidence  is  Insuffident  when  point  of  objection  ib  not 
clearly  specified,  p.  562. 

Cited  to  same  effect  in  Bnimley  v.  Flint,  87  GaL  474,  as  to  genenl 
objection  when  competency  of  witness  attacked;  and  Hamilton  v. 
Southern  etc.  Co.,  13  Saw.  119,  33  Fed.  Bep.  567,  further  granting  riglrt 
to  amend  when  objection  first  raised  in  closing  argument. 

34  Cal.  558-563.    PHALUS  ▼.  JEFFERSON  6.  &  S.  M.  CO. 

Complaint  in  Action  to  Quiet  Title  must  allege  possession  of  pUii- 
tiff  at  commencement  of  action,  p.  559. 

Cited  to  same  effect  in  Nevada  County  etc.  Go.  v.  Kidd,  37  OaL  307; 
Thompson  v.  Spray,  72  Cal.  534,  holding  complaint  sufficient  as  <»e  to 
quiet  title  to  mining  claim,  although  defective  as  brought  under  section 
2326  of  the  United  States  Bevised  Statutes.  Cited,  also,  in  note  to 
McClintock  v.  Bryden,  63  Am.  Dec.  105,  on  possessory  rights  of  miner. 

Mining  Kules  and  Customs  must  be  shown  to  have  been  complied  witli 
in  order  to  establish  rights  thereunder,  p.  562. 

Cited  in  Gold  Hill  etc.  Co.  v.  Ish,  5  Greg.  106,  on  point  that  mining 
right  is  franchise,  and  raises  presumption  of  general  grant  from  BOfer- 
eign.  Cited,  also,  in  note  on  general  subject  to  McClintock  v.  Bryda, 
63  Am.  Dec.  104. 

Constructive  Possession  will  support  action  to  quiet  title,  p.  562. 

Cited  to  same  effect  in  dissenting  opinion  in  Sepulveda  v.  SepulTcdi, 
39  CaL  22,  main  opinion  holding  possession  insufficient  under  fseti  to 
support  action. 

34  Cal.   563-567.    BROOKS  v.   CALDERWOOD.    S.   C.   Oilderwood  t. 
Brooks,  45  Cal.  521,  and  Calderwood  v.  Peyser,  42  GaL  112. 

Action  to  Quiet  Title  will  not  lie  unless  plaintiff  was  in  possenios 
when  suit  brought,  p.  565. 

Cited  to  same  effect  in  Nevada  County  etc  Go.  ▼.  Kidd,  37  CtL  307, 
as  to  necessary  allegations  of  complaint;  Cal.  etc.  Go.  v.  Miller,  96  Fed. 
20,  quoting  Castro  v.  Barry,  79  Cal.  447;  Moore  v.  Shofner,  40  Or.  491, 
in  suits  imder  Laws  of  1899,  page  227,  section  1,  to  determine  d^mi 
to  property  not  in  actual  possession  of  anyone,  it  is  necessary  to  both 
plead  and  prove  that  land  is  not  in  possession  of  anyone;  Woherton 
▼.  Nichols,  5  Mont.  91,  holding  possession  not  sufficiently  shown. 

Costs  may  be  Awarded  in  Action  to  Quiet  Title,  although  defendanti 
disclaim  as  to  part  of  property  affected,  p.  565. 

Cited  in  Castro  v.  Barry,  79  Gal.  447,  discussing  nature  of  aetk« 
generally. 
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Injunction  may  be  Granted  as  ancillary  to  judgment  quieting  title, 
as  against  any  future  claim  by  defendant,  p.  566. 

Gited  to  same  effect  in  Axtell  ▼.  Gerlacb,  67  Gal.  484,  restraining 
execution  of  tax  deed  to  holder  of  certificate  of  sale  for  taxes  against 
whom  title  was  quieted;  and  Kittle  y.  Bellegarde,  86  GaL  565,  on  simi- 
lar facts. 

34  GaL  571-577.    PEOPLE  ▼.  HASTINGS. 

Assessment  Holl  is  insufficient  when  no  dollar  mark  appears  in  valua- 
tion oolunm,  p.  574. 

Gited  to  same  effect  in  Emerio  v.  Alyaiado,  90  Gal.  467.  Distin- 
goished,  holding  omission  supplied  by  context,  in  Salisbury  ▼.  Shirley, 
66  GaL  226,  when  abbreviation  "dolls."  used;  Ward  v.  Gommissioners,  12 
Mont.  34;  Hopkins  v.  Young,  15  R.  L  50,  when  accompanying  certifi- 
cate showed  valuations;  and  Dyke  v.  Bank,  90  GaL  401,  sustaining  entry 
in  judgment  docket. 

Parol  evidence  is  inadmissible  to  oorreot  duplicate  assessment  roll,  p. 
575. 

Approved  in  Savings  &  Loan  Soa  ▼.  San  Francisco,  146  GaL  680, 
Aiguendo. 

84  GaL  577-580.    MAHLSTADT  ▼.  BLANC. 

Complaint  Filed  in  Justice's  Court  may  be  amended  on  appeal  so  as 
to  demand  foreclosure  of  lien  as  well  as  personal  judgment,  p.  579. 

Gited  to  same  effect  in  People  v.  Nelson,  36  GaL  377,  denying  motion 
to  strike  out  such  amended  complaint. 

34  GaL  580-586.    KEERAN  ▼.  GRIFFITH. 

Errors  In  Admission  of  Evidence  will  not  be  considered  on  appeal 
unless  excepted  to  at  trial,  p.  585. 

Gited  to  same  effect  in  Dickerson  v.  Dickerson,  108  Gal.  352;  Lee  ▼. 
Miurphy,  119  Gal.  368. 

34  GaL  586-591.  PLEASANTS  ▼.  NORTH  BEACH  ETC.  R.  R.  CO. 

Exemplary  Damages  held  improper  imder  facts  in  absence  of  malice 
or  oppression,  p.  590. 

Gited  to  same  effect  in  dissenting  opinion  in  Goddard  ▼.  Grand  Trunk 
etc.  Go.,  57  Me.  250,  2  Am.  Rep.  54,  main  opinion  affirming  such  damages 
in  case  of  assault  on  passenger;  and  Quigley  v.  G.  P.  etc.  Go.,  5  Saw. 
113  (and  see  i>age  110),  20  Fed.  Gas.  139,  140,  holding  damages  excessive) 
for  ejection  of  passenger.  Distinguished  in  dissenting  opinion  in  Kin- 
sey  V.  Wallace,  36  Gal.  485,  main  opinion  holding  damages  excessive  in 
action  for  malicious  prosecution.  Gited,  also,  in  note  on  general  sub- 
ject to  Hoboken  etc.  Go.  v.  Kahn,  59  Am.  St.  Rep.  008. 
Notes  Gal.  Rep.—llO 
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34  Cal.  691-594.    PEOPLE  ▼.  ROBLES. 

Evidence  of  larceny  of  other  property  is  admissible,  when  foand  to- 
gether with  that  on  which  main  prosecution  based,  p  593. 

Cited  to  same  effect  in  People  v.  Lopez,  59  Cal.  3d3;  Peo[^e  ▼.  Con- 
ningham,  66  Cal.  669,  672,  but  doubted  in  dissenting  opinion,  page  673. 

34  Cal.  594-600.    TURNER  v.  NORTH  BEACH  ETC.  R.  R.  CO. 

Exemplary  Damages. — ^Master  is  not  liable  for  malicious  or  waoton 
acts  of  servant,  p.  599. 

Cited  to  same  effect  in  Pleasants  v.  North  Beach  etc.  Co.,  34  OaL 
590,  denying  such  damages  for  refusal  to  accept  negress  as  passenger; 
Wade  V.  Thayer,  40  Cal.  586,  as  to  assault  on  guest  by  hotel  derk 
and  porter;  Mendelsohn  v.  Anaheim  etc.  Co.,  40  Cal.  662  (cited  in  War* 
ner  v.  Southern  Pac.  Co.,  113  Cal.  117,  54  Am.  St.  Rep.  335),  as  to 
willful  damage  to  lumber  by  carrier's  agent;  Warner  v.  Soathern  Pac 
Co.,  113  Cal.  115,  54  Am.  St.  Rep.  334,  as  to  wrongful  ejection  of  pas- 
senger; McKinley  v.  Chicago  etc.  Co.,  44  Iowa,  318,  24  Am.  Rep.  750, 
holding  railroad  liable,  however,  for  assault  by  brakeman  on  passenger 
when  carrying  out  supposed  order  of  company;  dissenting  opinion  in 
Goddard  v.  Grand  Trunk  etc.  Co.,  57  Me.  250,  2  Am.  Rep.  54,  main  opin- 
ion holding  railroad  liable  in  exemplary  damages  for  assault  on  passen- 
ger; Hays  V.  Railroad  Co.,  46  Tex.  282;  Western  Union  etc  Co.  t. 
Brown,  58  Tex.  175,  44  Am.  Rep.  613,  denying  exemplary  damages  for 
failure  to  send  telegram  when  act  not  authorized  nor  ratified  by  oom- 

:iy;  Quigley  v.  C.  P.  etc  Co.,  6  Saw.  118  (and  see  page  110),  20  Fed. 
Cas.  139,  140,  as  to  ejection  of  passenger.  Distinguished,  awarding  ex- 
emplary damages,  in  dissenting  opinion  in  Kinsey  v.  Wallace,  36  Cal 
485,  main  opinion  holding  damages  excessive  in  action  for  malicioiia 
prosecution;  Kline  v.  Central  etc.  Co.,  37  Cal.  409,  when  tresp&ser  forci- 
bly expelled  by  conductor  from  moving  train;  Palmer  v.  Railroad,  3  S. 
C.  598,  16  Am.  Rep.  760,  for  ejection  of  passenger  by  conductor;  Mc- 
Donald V.  Hearst,  95  Fed.  657.  Cited,  also,  in  note  on  general  subject 
to  Hagan  v.  Providence  etc  Co.,  62  Am.  Dec.  385;  Hoboken  etc.  Co. 
V.  Kahn,  59  Am.  St.  Rep.  608. 

34  Cal.  601-608.    TREADWELL  ▼.  DAVIS.    94  Am.  Dec  770. 

Insufficiency  of  Evidence  to  sustain  finding  can  be  raised  on  appeal 
from  Judgment,  p.  604. 

Overruled  in  Reed  v.  Bemal,  40  Cal.  630,  holding  motion  for  nev 
trial  necessary  (and  see  Brown  v.  Willoughby,  5  Colo.  8.) 

Pledgee's  Lien  is  terminated  by  voluntary  surrender  of  goods,  p. 
605. 

Cited  to  same  effect  in  Palmtag  v.  Doutrick,  59  Cal.  159,  43  Am.  Repi 
248,  holding  alitor,  however,  when  surrender  obtained  tfaioqgh  fraud. 
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Cited,  also,  in  note  on  general  subject  to  Lucketts  ▼.  Townsemd^  49  Am. 
Dec.  733;  Robinson  v.  Hurley,  79  Am.  Dec  500. 

Contract  is  not  Invalidated  by  reason  of  invalid  provisKmB  where 
these  are  severable,  p.  605. 

ated  to  same  effect  in  Mill  etc.  Co.  v.  Hayes,  76  Cal.  393,  9  Am.  St. 
Rep.  215,  holding,  however,  parts  not  so  severable;  Field  v.  Austin,  131 
Cal.  384,  applying  rule  to  apportionment  of  consideration  among  sev- 
eral subject  matters  of  contract;  McVicker  v.  McKenzie,  136  ZJbI,  660, 
noted  under  Jackson  v.  Shawl,  29  Cal.  272;  United  States  Trust  Co.  v. 
Mercantile  Trust  Co.,  88  Fed.  155,  59  U.  S.  App.  358,  sustaining  agree- 
ment as  a  lease,  though  invalid  as  a  contract  of  sale;  Webb  v.  Ailing- 
ton,  27  Mo.  App.  571,  as  to  provision  in  note  for  attorney's  fees  if  suit 
brought.  Cited,  also,  in  note  on  general  subject  to  Hanauer  v.  Gray, 
99  Am.  Dec  227. 

Ratification  of  Pledge  made  by  one  without  authority  is  equivalent 
to  prior  authority,  p.  605. 

Cited  to  same  effect  in  Hill  v.  Finigan,  77  Cal.  275,  11  Am.  St.  Rep. 
283,  as  to  ratification  of  unlawful  sale  of  pledge.  Distinguished  in 
Quay  V.  Presidio  etc  Co.,  82  Cal.  6,  holding  no  ratification  shown  of 
unauthorized  transfer  of  stock  by  agent. 

Damages  for  Conversion. — ^Pledgee  can  recover  from  stranger  who 
converts  them  the  full  value  of  goods  pledged,  p.  606. 

Cited  to  same  effect  in  Thompson  v.  Toland,  48  Cal.  117,  as  to  pledge 
of  stocks  and  discussing  remedies  generally;  Dubois  v.  Spinks,  114  Cal. 
294,  as  to  unlawful  attachment  by  con8taJ[)le  not  in  privity  with  pledg- 
or; Wilkerson  v.  Thorp,  128  Cal.  226,  but  restricting  damages  in  suit 
against  stranger  by  one  having  lien  on  property  for  rent  to  the  amount 
of  such  rent;  Cabell  v.  Johnson,  13  Tex.  Civ.  App.  474,  applying  rule 
to  action  against  sheriff  by  trustees  for  creditors;  Lovejoy  v.  Bank,  5 
N.  Dak.  627,  holding  further  as  to  right  of  recoupment;  Sanger  v.  Hen- 
derson, 1  Tex.  Civ.  App.  416,  as  to  action  against  attaching  creditor  of 
pledgor.  Cited,  also,  in  note  on  general  subject  in  Harker  v.  Dement, 
52  Am.  Dec.  678. 

Attachment  of  Pledge. — Sheriff  is  liable  in  conversion  if  he  seizes  the 
property  without  tendering  the  amount  due,  p.  607. 

Cited  to  same  effect  in  Johnson  v.  Perry,  53  Cal.  353,  as  to  horses 
held  by  keeper  of  stable  for  feed  bill. 

34  Cal.  611-616.    SHARP  v.  LUMLEY. 
Trial — ^Evidence. — Reservations  of  rulings  on  discussed,  p.  613. 

Cited  in  Raymond  v.  Glover,  122  Cal.  477,  holding  ruling  requisite 
at  such  time  that  party  may  have  opportunity  to  obviate  its  effect; 
Thurber  v.  Miller,   14  S.  Dak.   356,  when  in   suit   against   decedent's 
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estate,  evidenoe  of  presentation  of  claims  in  issue  was  objected  to  by 
administrator  on  ground  that  proof  of  claim  was  improperlf  verified, 
and  that  there  was  no  proof  to  show  that  person  to  whom  it  was  pre- 
sented represented  the  estate,  failure  of  court  to  rule  on  the  objeetioii 
was  reversible  error. 

Execution  may  issue  after  judgment  entered  although  roll  not  made 
up,  p.  614. 

Cited  to  same  effect  in  dissenting  opinion  in  Bagley  ▼.  Ward,  37  CtL 
146,  99  Am.  Dec.  268,  discussing  effect  of  judgment  lien;  disseatittg 
opinion  in  Humboldt  etc.  Go.  v.  Terry,  11  Nev.  248,  as  to  clerk's  dvtj 
to  docket  judgment  (and  see  Terry  v.  Beiry,  13  Ner.  522) ;  Galpin  t. 
Page,  1  Saw.  336,  9  Fed.  Gas.  1123,  sustaining  execution  sale  before  roll 
made  up  (and  see  1  Saw.  323,  9  Fed.  Gas.  1118). 

Actual  Notice  of  pendency  of  suit  is  equiTsient  to  oonstmetiTe  notiee 
from  filing  lis  pendens,  p.  615. 

Cited  to  same  effect  in  Pacific  etc  Co.  t.  Brown,  8  Wash.  351,  as  to 
notice  by  general  manager  of  company;  Whittaker  v.  Greenwood,  17 
Utah,  36,  noted  under  Sampson  t.  Ohleyer,  22  Cal.  200;  note  to  Stoifc 
V.  Philippi  etc  Co.,  56  Am.  St.  Rep.  857,  upon  lis  pendens. 

Judgment. — ^Recital  of  due  service  in,  is  condusive  upon  coDaienl 
attack,  p.  616. 

Cited  to  same  effect  in  Lee  t.  Rogers,  2  Saw.  567,  15  Fed.  Ou.  2SS, 
as  to  authority  of  attorney  to  appear  for  party. 

34  (Mu  616-623.    TARBBLL  y.  CENTRAL  PAC.  ETC.  CO. 

Tender. — ^Plaintiff  need  not  allege  strictly  legal  tender  of  fire  is 
action  for  expulsion  from  train,  p.  622. 

Cited  to  same  effect  in  White  v.  Railway  Co.,  26  W.  Va.  805,  sni- 
tabling  complaint  for  ejection  of  passenger;  note  on  general  subject  to 
Moynahan  v.  Moore,  77  Am.  Dec  474. 

Exemplary  Damages  held  imiHt)per  in  action  for  refusing  to  cany 
passenger,  p.  622. 

C^ted  to  same  effect  in  Cox  ▼.  Los  Angeles  etc  Co.,  109  CaL  106,  ai 
to  expulsion  of  passenger  where  no  force  used;  Fox  t.  Oakland  etc.  OOt 
118  Cal.  68,  setting  aside  as  excessive  verdict  for  death  of  infant  son  by 
street-cars;  Quigley  v.  Central  Pac  etc  Co.,  5  Saw.  113  (and  see  pa^ 
110),  20  Fed.  Gas.  139,  140,  as  to  expulsion  of  passenger.  Distinguiabed 
in  dissenting  opinion  in  ELinsey  v.  Wallace,  36  CaL  485,  main  opinkw 
holding  damages  excessive  in  action  for  malicious  prosecution. 

Appeal — Supreme  court  may  order  new  trial  unless  plaintiff  remit 
part  of  damages  awarded,  p.  623. 

Cited  to  same  effect  in  Davis  v.  Southern  Pac  Co.,  08  OsL  17,  18; 
sustaining  like  conditional  order  by  trial  court. 
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34  Cal.  624-629.    RSAMER  y.  NBSMITH. 

Sztnnsic  Parol  Eyidenoe  is  admissible  to  explain  calls  in  deed,  p. 
626. 

Cited  to  same  effect  in  Piper  ▼.  True,  36  Cal.  615,  as  to  eyidenoe  of 
surrounding  circumstanoes  to  explain  latent  ambiguity;  Irrigation  Dist. 
y.  De  Lappe,  79  Cal.  356;  Thompson  y.  Motor  etc.  Co.,  82  Cal.  501; 
Andreu  y.  Watkins,  26  Fla.  401,  as  to  parol  eyidenoe  to  locate  bound- 
aries; but  see  page  406,  distinguishing  main  case,  where  such  eyidence 
rejected  as  to  intention  of  parties,  when  opposed  to  description  in  deed; 
Hunter  y.  Hume,  88  Va.  29,  as  to  proper  location  of  descriptiye  calls; 
Gentile  y.  Crossau,  7  N.  Mex.  597,  to  explain  latent  ambiguity  arising 
from  use  of  Spanish  terms;  Hamm  y.  San  Francisco,  9  Saw.  47,  17 
Fed.  Rep.  124,  as  to  contemporaneous  acts  and  construction  by  parties, 
holding  further  as  to  rejection  of  false  reference  to  page  of  record. 
Distinguished  in  Taylor  y.  Holter,  1  Mont.  695,  rejecting  eyidenoe  as  to 
grantor's  intent  to  conyey  property  other  than  that  described  in  deed. 

False  Calls  in  Deed  may  be  rejected  when  remainder  describe  land 
with  sufficient  certainty,  p.  627. 

Cited  in  Reclamation  Dist.  y.  McCuUah,  124  Cal.  180,  sutaining 
description  in  assessment;  Walsh  y.  Hill,  38  Cal.  486,  as  to  use  of  '^ow" 
instead  of  ''high"  water  mark,  as  boimdary;  Metcalf  y.  Presoott,  10 
Mont.  293,  as  to  error  in  location  notice  in  name  of  county. 

Insufficiency  of  Eyidenoe  cannot  be  considered  on  appeal  when  state- 
ment does  not  specify  particulars,  p.  626. 

Cited  to  same  effect  in  Raymond  y.  Thexton,  7  Mont.  806,  diseossing 
form  of  statement. 

34  CaL  629-635.    LEWIS  y.  JOHNS. 

Joint  Trespassers  include  all  who  participate  in  illegal  seisim  of 
property  under  process,  p.  633. 

Cited  to  same  effect*  in  Kane  y.  Desmond,  63  CaL  466,  as  to  liability 
of  sheriff;  cited  in  March  y.  Bamett,  121  Cal.  423,  66  Am.  St.  Rep.  47, 
holding  defendants  jointly  and  seyerally  liable  for  unlawful  seizure 
and  sale  under  execution;  Gunder  y.  Tibbitts,  153  Ind.  602,  applying 
rule  to  participants  in  securing  abortion  after  seduction;  Moore  y. 
L.  A.  etc.  Co.,  89  Fed.  76,  where  distinguished,  construing  Ciyil  Code 
section  2777;  Lesher  y.  Getman,  30  Minn.  328,  and  Cabell  y.  Shoe  Co., 
81  Tex.  108,  as  to  indemnifiers  of  sheriff;  Walker  y.  Read,  59  Tex.  192, 
holding  persons  joint  trespassers  on  land  under  facts;  Martin  y.  Buf- 
faloe,  128  N.  C.  307;  note  on  general  subject  to  ELirkwood  y.  Miller, 
73  Am.  Dec  138,  140,  142. 

34  C^L  636-641.    KELLER  y.  CHAPMAN. 
Election  Contests  are  special  and  summary  in  character,  p.  640. 
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Cited  in  Lord  ▼.  I>an8ter,  70  Cal.  483,  on  point  that  ease  is  Vpcdil 
proceeding"  as  to  appellate  jurisdiction  therein;  Schwan  ▼.  CoimtT 
Court,  14  Colo.  49,  holding  court  to  have  no  jurisdiction  nnlen  ooo- 
testant  complies  with  statutory  requirements  as  to  furnishing  listi  of 
alleged  Ulegal  voters;  Garrard  v.  Gallagher,  11  Nev.  386,  on  point  thtt 
relief  cannot  exceed  that  authorized  by  statute. 

Irregularities  in  Elections  will  not  vitiate  vote  where  no  injury  r- 
suited  therefrom,  p.  640. 

Cited  in  People  v.  Lodi  etc  Dist.,  124  Cal.  703,  noted  under  Spnj[K 
V.  Norway,  31  Cal.  174;  Hankey  v.  Bowman,  82  Minn.  334,  applying  rnk 
to  improper  creation  of  election  districts,  though  under  color  of  ]«t; 
Atkinson  v.  Lorfoeer,  111  CaL  422,  as  to  irregularities  after  dose  of  paik 
Cited,  also,  in  note  to  People  v.  Bates,  83  Am.  Dec.  762,  on  general  sub- 
ject. 

Continuance  in  Election  Contest  is  improper  against,  without  eaase 
shown  by  affidavit  and  objection  by  adverse  party,  p.  640. 

Distinguished  in  Falltrick  v.  Sullivan,  119  CaL  614,  sustaining  eoB- 
linuance  under  facts  when  no  objection  made. 

'M  CaL  641-646.    HISLER  t.  CARR. 

Damages  in  Replevin  are  value  of  property  at  place  of  detentkn  tt 
( ommencement  of  action,  p.  646. 

ated  to  same  effect  in  Gans  v.  Woodfolk,  2  Mont.  465,  as  to  lubOitr 
on  undertaking  in  claim  and  delivery.  Cited,  also,  in  note  to  Buitoa 
V.  Knapp,  81  Am.  Dec  473,  upon  damages  in  action  on  attsehneBt 
bonds. 

Attachment  is  void  unless  issued  in  substantial  ocmformity  witii  lUt- 
lite,  p.  646. 

Cited  in  Wigmore  v.  Buell,  122  Cal.  151,  but  holding  bond  not  innUd 
because  too  great  in  amount;  Gow  v.  Marshall,  90  CaL  567,  boldhg 
garnishment  of  "credits"  void  under  sections  542-546  of  the  Code  of 
Civil  Procedure. 

34  CaL  648-655.    COWUfG  y.  ROGERS. 

Redemption  from  Mortgage.— Court  may  prescribe  terms  and  order 
dismissal  of  bill  on  default,  p.  654. 

Cited  to  same  effect  in  Meyer  v.  Mowry,  34  CaL  517;  Mack  v.  Hill 
28  Mont.  102,  103,  grantor  cannot  maintain  a  suit  in  equity  for  the  lok 
purpose  of  having  a  deed  absolute  on  its  face  declared  a  mortgage,  but 
must  also  offer  to  redeem  the  property;  Boyce  v.  Fisk,  HO  CaL  IW. 
where  in  form  of  deed  absolute,  and  on  same  point  in  Gine  v.  RobbiiUf 
112  Cal.  585,  and  Kemper  v.  Campbell,  44  Ohio  St.  215,  217. 

Insufficiency  of  Evidence  to  justify  findings  can  be  brougbt  ap  onl/ 
by  motion  for  new  trial,  p.  652. 
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Cited  to  same  effect  in  Prince  ▼.  Lynch,  38  CaL  531  (but  see  page 
536),  99  Am.  Dec.  428;  Dwinnell  ▼.  Dyer,  146  Cal.  26,  arguendo;  Wun- 
derlin  v.  Cadogan,  75  Cal.  618,  as  to  amendment  of  findings;  Warren 
y.  Quill,  9  Nev.  264;  Pierce  ▼.  Manning,  2  S.  Dak.  523;  Kahn  v.  Central 
etc.  Co.,  2  Utah,  375. 

34  CaL  656-658.    PEOPLE  T.  PLACERVILLE  ETC.  CO. 

Assessor*!  Authority  is  limited  to  district  for  which  he  was  elected, 
p.  657. 

Cited  to  same  effect  in  Reily  v.  Lancaster,  39  Cal.  359,  as  to  assess- 
ment in  city  and  for  city  purposes  by  city  and  county  assessor;  Houghton 
T.  Austin,  47  Cal.  663,  denying  power  of  state  board  of  equalization  to 
change  valuations  made  by  assessor;  Rosborough  v.  Boardman,  67  Cal. 
118,  affirming  powers  of  assessor  within  such  districts. 

Sailroad  Assessment  Act  is  void  that  provides  for  assessment  by 
assessor  not  elected  for  district  where  property  located,  p.  657. 

Cited  in  note  to  City  v.  Meekin,  56  Am.  Dec  525,  on  assessment  of 
railroad  lands. 

34  C^l.  658.    ECKSTEIN  y.  CALDERWOOD. 

Purchaser  at  Sheriff's  Sale  is  entitled  to  notice  of  motion  to  vaeate 
it,  p.  660. 

Cited  in  Estate  of  Bell,  125  Oal.  540,  applying  rule  to  necessity  of 
service  of  notice  on  vendee  of  appeal  by  heir  from  order  confirming 
probats  sale. 

34  Cal.  661^3.    PEOPLE  y.  BURKE. 

Indictment  for  Rape  is  sufficient  when  offense  charged  substantially 
in  language  of  statute,  p.  663. 

Cited  to  same  effect  in  People  y.  Rangod,  112  Cal.  672.  Cited,  also, 
in  note  to  State  v.  Campbell,  94  Am.  Dec  253,  on  general  subject. 

34  Cal.  663-666.    PEOPLE  v.  DICK. 

Instmctions.-— Where  record  does  not  show  evidence,  alleged  errors 
in  instructions  will  not  warrant  reversal,  unless  erroneous  under  every 
conceivable  state  of  facts,  p.  665. 

Cited  to  same  effect  in  People  v.  Brotherton,  47  Cal.  405,  as  to  exclu- 
sion of  evidence  when  it  is  not  shown  in  record;  People  v.  Smith,  57  Cal. 
131;  Carpenter  v.  Ewing,  76  Cal.  488;  cited  in  State  v.  Mason,  24  Mont. 
343,  reviewing  and  holding  erroneous  an  instruction,  though  record  did 
not  contain  the  evidence;  note  on  general  subject  to  People  v.  Levison, 
76  Am.  Dec  507;  People  v.  King,  87  Am.  Dec.  102. 

Instmctions  must  not  be  of  matters  of  fact,  p.  666. 


VOIiTJMB  XXXV. 

By  CHARLES  T.  BOONE. 

ReriBed  to  include  citations  to  Volume  147,  by  Charles  L.  THOMPBOir. 


35  Cal.  21-26.    CITY  OF  PLACERVILLE  v.  WILCOX. 

Municipal  Corporation. — ^Requirements  of  charter  relative  to  the  mode 
of  exercising  delegated  powers  must  be  strictly  observed,  p.  23. 

Referred  to  in  City  of  San  Luis  Obispo  v.  Pettit,  87  Cal.  504,  and 
Dwyer  v.  Hackworth,  57  Tex.  252,  discussing,  as  in  the  principal  case, 
the  validity  of  ordinances  prescribing  the  mode  of  oollecting  delinquent 
taxes. 

35  Cal.  25-29.    STRINGER  y.  DAVIS. 

Evidence. — ^Advertisement  in  newspaper  that  a  certain  house  waa  at 
a  given  date  a  hotel  is  competent  evidence  to  establish  the  public  char- 
acter of  the  house,  p.  29. 

Cited  in  90  Am.  Dec  261,  note,  discussing  subject  of  newspaper  re- 
ports as  evidence. 

35  Cal.  30-37.     PRALUS  y.  PACIFIC  GOLD  AND  SILVER  MINING 
COMPANY. 

Party  in  Possession  of  Mining  Claim  may  maintain  an  action  to 
determine  the  adverse  title  or  claim  of  a  person  out  of  possession,  p.  34. 

Approved  in  Fulkerson  v.  Chisna  Min.  etc.  Co.,  122  Fed.  786,  under 
Alaska  Code,  section  475,  one  in  possession  of  mining  claim  under  valid 
location  has  such  title  as  will  support  action  to  quiet  title  against  an 
adverse  claimant;  Burke  v.  McDonald,  2  Idaho,  323,  dissenting  opinion 
of  Hays,  C.  J.;  also  as  authority  to  ruling  stated,  in  68  Am.  Dee.  274, 
note.  So,  to  aame  effect,  in  Blaadel  t.  Williams,  9  Ner.  172,  dissenting 
opmion  of  Hawley,  J. 

Same. — Allegation  of  embarrassment  and  depreciation  by  reason  of 
the  defendant's  advene  claim  is  a  sufficient  averment  of  injary,  p.  34. 
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Referred  to  as  authority  for  sufficiency  of  complaint  in  such  aetioii 
in  Thompson  ▼.  Spray,  72  Cal.  534,  and  holding  that  the  complaint  is 
not  defective  for  failing  to  allege  that  the  plaintiff  is  a  dtizen  of  tlie 
United  States. 

General  Finding  that  all  the  allegations  of  the  complaint  aie  true, 
and  all  the  allegations  of  the  answer  untrue,  is  sufficient,  p.  35. 

Followed  in  Carey  v.  Brown,  58  Cal.  184;  and  affirmed  in  Moore  ▼. 
dear  Lake  Water  Works,  68  Cal.  151;  and  Gwinn  v.  Hamilton,  75  Cal. 
266.  Approved,  holding  that  the  only  purpose  of  the  findings  is  to 
answer  the  quesions  put  by  the  pleadings,  in  Dam  v.  Zink,  112  CaL  93. 
Approved  also,  in  McFadden  v.  Friendly,  9  Oreg.  224;  and  referred  to  in 
Emeric  v.  Alvarado,  64  Cal.  604,  discussing  subject  of  suffidencj  of 
finding.  Examined  in  Bard  v.  Kleeb,  1  Wash.  St.  372,  373,  and  such 
finding  held  insufficient  under  the  oode  of  Washing^n  Territory  (sec 
246). 

Abandonment  by  plaintiff,  after  suit  brought  to  quiet  title  to  miniDg 
<d&im,  cannot  be  pleaded,  unless  defendant  shows  a  subsequently  m- 
quired  right,  p.  35. 

Cited  to  ruling  stated  in  Wyman  t.  Hurlburt,  40  Am  Dec.  465,  ex- 
tended note,  discussing  subject  of  abandonment  in  general. 

Mining  Cuatonui. — ^Notice  of  mining  location  in  a  recorder's  book  is 
the  original  notice,  not  a  reoord.  or  copy  of  an  independent  origiasl, 
p.  36. 

So  cited  as  authority  in  San  Bernardino  County  v.  DaTidson,  112  OsL 
604.  So,  in  63  Am.  Dec.  93,  note,  bearing  on  subject  of  proof  of  eos- 
toms. 

New  Trial. — Statement  on  motion  for  must  partioulariy  specify  er- 
rors relied  on,  and  wherein  the  evidence  is  insufficient,  and  only  points 
■o  specified  can  be  considered,  p.  37. 

Approved  in  Tromans  ▼.  Mahhnan,  92  CaL  5,  in  whiofa  ease  the  specifi- 
cations were  held  sufficient. 

35  OaL  41-47.    LXVITSKT  y.  JOHNSON. 

Newly  discovered  evidence,  when  eomulative  merely,  fnmishfli  no 
ground  for  new  trial,  p.  43. 

Ruling  approved  in  Barton  v.  Laws,  4  Colo.  App.  218;  Schreckengast 
T.  Ealy,  16  Neb.  513;  Keiser  v.  Decker,  20  Neb.  05;  Flannagan  v.  Heath, 
31  Neb.  777;  Hill  v.  Helman,  33  Neb.  735;  Garfield  etc.  3iuL  Co.  t. 
Hammer,  6  Mont.  63;  Oberlander  v.  Fizen,  120  Cal.  602,  bat  holding 
rule  aliter  when  the  cumulation  is  sufficiently  strong  to  render  different 
result  probable. 

35  CaL  40-52.    PEOPLE  y.  VERNON.    05  Aul  De&  40. 
Rea  Gestae. — ^Declarations  voluntarily  springing  oat  of  a  prineipsl 
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transaction,  not  precisely  concurrent,  but  so  near  it  in  time  as  to  pre- 
clude design,  are  part  of  res  gestae,  p.  51. 

Cited  as  authority  in  Moore  v.  Jones,  63  Cal.  16,  holding  that  for 
the  purpose  of  showing  that  money  used  by  a  husband  in  the  purchase 
of  real  estate  was  the  separate  property  of  his  wife,  his  declarations 
made  prior  to  a  conveyance  of  the  property  by  him  are  competent  evi- 
dence as  part  of  the  res  gestae.  So,  to  same  effect,  in  Hinchdiffe  v. 
Koontz,  121  Ind.  422,  16  Am.  St.  Rep.  405,  an  action  to  recover  for  an 
alleged  breach  of  a  contract  of  hiring,  and  wherein  the  rule  is  stated 
to  be,  that  "declarations  made  contemporaneously  with  or  immediately 
preparatory  to  a  particular  litigated  act,  which  tend  to  illustrate  and 
give  character  to  the  act  in  question,  are  admissible  as  part  of  the  res 
gestae";  Ray  v.  State,  126  Ala.  14,  holding  certain  testimony  admis- 
sible in  case;  Davids  v.  People,  192  HI.  189,  holding  declarations  so 
admissible  in  case  of  assault  to  murder;  Hurler  v.  Texas  etc.  Co.,  52 
La.  Ann.  731,  and  Nebonne  v.  Concord  R.,  67  N.  H.  532,  but  holding 
declarations  not  part  of  res  gestae  in  action  for  personal  injuries  be- 
cause too  remote;  State  ▼.  Totten,  72  Vt.  77,  but  excluding  declara- 
tions in  robbery  case;  Jack  ▼.  Mutual  etc.  Assn.,  113  Fed.  54,  admit- 
ting declarations  of  conspirators  to  defraud  life  insurance  company; 
CoflSn  T.  Bradbiuy,  3  Idaho,  788,  admitting  testimony  as  to  tele- 
phonic message  sent  immediately  after  reaching  home,  ten  miles 
from  place  where  goods  were  ordered,  as  part  of  res  gestae; 
NorUtt  y.  Durbin,  41  Or.  558,  where  subject  matter  of  inquiry  is  right 
of  possession  of  chattels,  his  statements  concerning  his  possession  are 
part  of  res  gestae;  Roberts  v.  Port  Blakely  Mill  Co.,  30  Wash.  33, 
declarations  of  raUway  general  superintendent  made  on  scene  of  wreck 
within  three  hours  after  it  occurred  and  tending  to  explain  same  are 
part  of  res  gestae;  (Harrison  v.  Groodale,  23  Greg.  311.  So  in  Travelers' 
Ins.  Co.  y.  CaUfomia  Ins.  Co.,  1  N.  Dak.  165,  and  applied  to  admissions 
made  some  hours  after  occurrence  involved;  in  Brooks  y.  Lowenstein, 
95  Tenn.  268,  applied  to  declarations  of  party  in  possession  of  prop- 
erty. So  in  Harton  y.  Lyons,  97  Tenn.  187;  in  International  etc.  Ry. 
Co.  ▼.  Anderson,  82  Tex.  519;  S.  C.  27  Am.  St.  Rep.  904,  to  declarations 
of  one  injured  in  a  railroad  accident  as  to  its  cause,  made  at  the  place, 
within  a  few  minutes  after  it  occurred.  So,  to  same  effect,  in  Eeyser 
V.  Chicago  etc.  Ry.  Co.,  66  Mich.  394;  in  McGowen  v.  McGowen,  52 
Tex.  665,  to  declarations  by  husband  or  wife  after  separation;  in  Smith 
y.  Dawley,  92  Iowa,  314,  to  declarations  of  child  as  to  being  assaulted, 
made  soon  after,  and  while  it  was  crying  from  its  effects;  in  State  y. 
Horan,  32  Minn.  396;  S.  C.  50  Am.  Rep.  584,  holding  that  where  one  was 
robbed,  his  declarations  of  the  circumstances  very  soon  thereafter  are 
competent  evidence.  So  in  State  v.  Driscoll,  72  Iowa,  585;  in  State  y. 
Schmidt,  73  Iowa,  473,  an  indictment  for  murder,  and  declarations  made 
a  few  moments  after  the  shooting  held  admissible.  So,  to  same  effect, 
in  State  y.  Jones,  64  Iowa,  353;  Boothe  v.  State,  4  Tex.  App.  Or.  209; 
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State  y.  Brown,  28  Oreg.  159;  Field  v.  State,  57  Mibb.  477;  a  C.  34 
Am.  Rep.  478.    Cited  in  State  ▼.  Daniel,  31  La.  Ann.  95,  as  stating  tbe 
true  test  for  admissibility  of  dying  declarations.     So  in  State  t.  Car* 
rington,  15  Utah,  486,  where  dying  declarations  committed  to  writing 
though   not   signed  by  deceased,   who   was   physically  unable  to  sign, 
were  held  admissible.     Distinguished  in  Merkle  y.  Township  of  Ben- 
nington, 58  Mich.  161;  S.  C.  55  Am.  Rep.  668,  holding  that  the  deckn- 
tions  of  an  injured  person  to  a  physician  as  to  the  cause  and  dream- 
stances  of  the  injury  are  not  admissible  if  not  made  until  he  has  been 
removed  and  the  physician  has  been  called.     Overruled  in  People  v. 
Ah  Lee,  60  Cal.  88,  89,  stating  as  the  true  rule  that  where  dedarations 
offered  in  evidence  are  merely  narrative  of  a  past  occurrence,  they  can- 
not be  received  as  proof  of  the  existence  of  such  occurrence;  and  so  in 
People  V.  Wong  Ark,  96  Cal.  129,  132,  both  cases  of  conviction  of  mur- 
der.   Disapproved  in  Mayes  v.  State,  64  Miss.  332,  333;  S.  C.  00  Am. 
Rep.  60,  also  case  of  conviction  of  murder,  and  holding  that  the  declara- 
tion of  the   party   assaulted   as   to  the  name   of   his   assailant,  made 
about  five  minutes  after  the  assault,  was  inadmissible.  Cited  as  author- 
ity, discussing  subject  res  gestae,  in  notes  to  the  following  cases:  95 
Am.  Dec.  52,  59;  58  Am.  Rep.  185,  190,  191;  10  Am.  St.  Rep.  306.    And 
referred  to  as  bearing  on  the  subject  in  notes  to  50  Am.  Dec  732;  93 
Am.  ])ec.  279;  95  Am.  Dec.  565,  760;  99  Am.  Dec  457;   100  Am.  Dec, 
181;  3  Am.  St.  Rep.  240,  685;  4  Am.  St.  Rep.  84;  5  Am.  St.  Rep.  741, 
894,  896;  7  Am.  St.  Rep.  201;  9  Am.  St.  Rep.  865,  893;  10  Am.  St  Bep. 
306;   11  Am.  St.  Rep.  900;   13  Am.  St.  Rep.  268;  16  Am.  St.  Rep.  329; 
18  Am.  St.  Rep.  156;  21  Am.  St.  Rep.  178;  24  Am.  St.  Rep.  856;  25  Am. 
St.  Rep.  726;  37  Am.  St.  Rep.  798;  40  Am.  St.  Rep.  414;  41  Am.  St 
Rep.  203;  42  Am.  St.  Rep.  333;  47  Am.  St.  Rep.  653. 

35  Cal.  52-84.    FALKINBURG  Y.  LUCT.    S.  C.  96  Am.  Dec  76. 

Injunction. — If  motion  for  dissolution  of  injunction  is  made  upon 
complaint  and  answer,  or  affidavits,  the  plaintiff  may  oppose  the  mo- 
tion by  counter-affidavits,  p.  60. 

Practice  approved  in  Delger  v.  Johnson,  44  Cal.  184,  case  of  injunc- 
tion to  restrain  the  commission  of  waste  in  the  opening  of  a  public 
street;  Hiller  v.  Collins,  63  Cal.  237,  injunction  to  restrain  a  sale  of 
stock;  Hefflon  v.  Bowers,  72  Cal.  272,  injunction  granted  upon  ex  parte 
application  of  the  plaintiff;  Cited  in  Smith  v.  Steams  etc  Co.,  129  CaL 
61,  permitting  use  of  verified  amended  complaint  as  an  affidavit;  Kahn 
V.  Mining  Co.,  2  Utah,  16,  discussing  right  of  cotenant  to  injunction. 

Trademarks. — ^Words  •xpressive  of  a  common  name,  kind,  or  quality, 
or  the  nature  of  an  article,  cannot  be  exclusively  appropriated  as  a 
trademark,  pp.  64,  70. 

Approved  in  Choynski  v.  Cohen,  39  Cal.  504;  S.  C.  2  Am.  Kep.  477, 
holding   that   l^e    words    "antiquarian   book-store"   cannot  be  appro- 
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priated  as  a  trademark;  Inn  Goodyear  Co.  ▼.  Goodyear  Rubber  Co.,  128 
U.  S.  604,  and  applied  to  name  **Goodyear  Rubber  Company";  in  Avery 
▼.  Meikle,  81  Ky.  89,  applied  to  words  of  direction  in  the  use  of  a  man- 
ufactured article;  in  Fleischman  v.  Starkey,  25  Fed.  Rep.  128.  holding 
that  color  of  label  cannot  be  subject  of  trademark.  So,  to  same  effect, 
in  Philadelphia  Novelty  Mfg.  Co.  v.  Rouss,  40  Fed.  Rep.  687;  and  in 
Burton  v.  Stratton,  12  Fed.  Rep.  700,  holding  that  words  must  be  mere- 
ly arbitrary  to  be  upheld  as  a  trademark.  Cited  in  Partridge  v.  Menck, 
47  Am.  Dec  284-296,  extended  note,  treating  of  the  law  relating  to 
trademarks  generally.  Referred  to  on  the  subject  in  notes  to  100  Am. 
Dec.  281,  399;  1  Am.  St.  Rep.  421;  2  Am.  St.  Rep.  901. 

Same. — The  owner  of  a  trademark  will  be  protected  by  the  courts 
in  its  exclusive  use  so  far  as  it  serves  to  indicate  the  origin  and  owner- 
ship of  the  goods  to  which  it  is  attached,  p.  64. 

Cited  in  Burke  v.  Cassin,  45  Cal.  481;  S.  C.  13  Am.  Rep.  207,  holding 
that  although  a  label,  at  common  law,  is  not  a  trademark,  yet  when  a 
manufacturer  or  seller  of  goods  adopts  a  label  to  distinguish  his  goods 
from  those  of  another,  he  is  entitled  to  be  protected  in  its  use.  So  in 
Whittier  ▼.  Dietz,  66  Cal.  78,  in  which  case,  however,  the  device  was 
held  not  to  be  such  a  colorable  imitation  of  the  plaintiff's  label  as  could 
deceive.  So  in  Shaver  v.  Shaver,  54  Iowa,  211;  S.  C.  37  Am.  Rep.  196, 
asserting  the  rule  that  if  the  imitation  is  calculated  to  deceive  and 
may  be  taken  for  the  original,  its  use  will  be  restrained.  And  in 
Investor  Pub.  Co.  v.  Dobinson,  72  Fed.  Rep.  608,  approving  the  prin- 
ciples set  forth  upon  which  the  owner  of  a  trademark  is  protected  in 
its  use. 

35  Cal.  85-88.    MORRILL  y.  CHAPMAN. 

Appeal. — Judgment  will  not  be  disturbed  because  all  the  facts  requi- 
site to  sustain  it  have  not  been  found.  In  such  case,  findings  which 
will  support  the  judgment  are  implied,  p.  87. 

Ruling  approved  in  Shelby  v.  Houston,  38  Cal.  421,  an  action  under 
the  statute  against  forcible  entries  and  detainers.  So  in  Warren  v. 
Quill,  9  Nev.  264,  an  action  to  restrain  the  diversion  of  waters. 

Mexican  Grant. — ^Patent  takes  effect  by  relation  at  the  date  of  filing 
the  petition,  and  will  prevail  over  a  subsequent  patent  issued  upon  a 
purchase  from  the  United  States,  p.  88. 

Cited  to  the  ruling  stated  in  12  Am.  Dec.  568,  note. 

35  CaL  89-97.    CLARK  y.  REESE. 

Privilese  of  Witness  to  decline  to  answer,  is  that  of  the  witness  only, 
p.  95. 

Cited  hi  Sharon  v.  Sharon,  79  CaL  676,  confining  the  rule  to  cases 
wliere  the  questions  are  pertinent.    Ruling  approved  in  Ingersol  v.  Mo- 
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Willie,  87  Tex.  648;  21  Am.  Dec.  59,  61,  extended  note  on  priTil^  of 
witness;  note  to  75  Am.  St.  Rep.  325,  339,  on  general  subject 

Same. — ^Party  who  becomes  a  witness  in  his  own  beh&tf  thereby 
subjects  himself  to  all  the  rules  regulating  the  direct  and  cross-exam- 
ination of  witnesses,  p.  96. 

Ruling  approved  in  People  ▼.  Reinhart,  39  Cal.  449;  People  t.  Beck, 

58  Cal.  213;  Rudolph  v.  McCain,  34  Ark.  704. 

Breach  of  Promise. — ^Where  defendant  in  action  for  undertakes  to 
rest  his  defense  on  the  bad  character  of  the  plaintiff,  and  fails  in  Ids 
proof,  the  jury  may  consider  this  an  aggravation  of  damages,  pp.  92, 97. 

Distinguished  in  Powers  v.  Wheatley,  45  Cal.  115,  holding  that  the 
interposition  of  such  defense,  even  if  unsuccessful,  ought  not  per  se  to 
aggravate  the  damages,  unless  interposed  in  bad  faith,  from  maliee, 
wantonness,  or  recklessness.  Cited  in  Kelley  v.  Highfield,  15  Oreg.  2S4, 
as  sustaining  the  rule  that  if  a  man  knowingly  enters  into  a  marriage 
contract  with  a  lewd  woman,  he  is  bound  to  perform  his  agreement  or 
pay  such  damages  as  a  jury  may  deem  proper  under  the  circiunstanees. 
And  cited  as  authority  to  the  ruling  stated  in  Haymond  v.  Saucer,  84 
Ind.  10. 

35  Gal.  97-102.    EX  PASTE  McCULLOUGH. 

Habeas  Corpus  is  the  proper  remedy  for  every  unlawful  imprisoa- 
ment,  but  an  imprisonment  is  not  unlawful,  within  this  rale,  merely 
because  process  is  erroneous,  p.  100. 

Approved  in  Ex  parte  McLaughlin,  41  Cal.  220;  S.  C,  10  Am.  Rep. 
278,  holding  that  the  discharge  of  the  jury  in  a  criminal  case,  without 
the  consent  of  the  defendant,  does  not  entitle  the  defendant  to  be  dis- 
charged from  custody  on  habeas  corpus.  So  in  Ex  parte  Hartman,  44 
Cal.  35,  holding  that  no  error  in  setting  aside  or  modifying  an  erro- 
neous order  in  a  criminal  case  can  be  questioned  on  habeas  corpus. 
So,  to  same  effect,  in  Ex  parte  Granice,  51  CaL  376.  So  in  Ex  parti 
Miller,  82  Cal.  455,  erroneous  denial  of  jury  trial  in  justice's  court;  in 
Ex  parte  Cohn,  55  Cal.  196,  holding  that  a  party  committed  for  eon- 
tempt  is  excepted  from  the  benefit  of  the  writ.  So  in  Ex  parte  Hanbj, 
68  Ala.  335,  dissenting  opinion  of  Brickell,  C.  J.;  in  In  re  Betts,  36  Xeb. 
285,  holding  that  irregularities  in  calling,  drawing,  or  summoning  of 
grand  juries  are  not  reviewable  on  habeas  corpus.     So,  in  In  re  Bion, 

59  Conn.  392;  In  re  Chapman,  4  Kaji.  App.  55;  Ex  parte  Prince,  27  Fla. 
196;  S.  C.  26  Am.  St.  Rep.  71,  as  to  irregularities  or  errors  of  pro- 
cedure, generally;  in  Smith  v.  Hess,  91  Ind.  429,  holding  that  a  judg- 
ment by  a  court  of  competent  jurisdiction,  valid  on  its  face,  is  an  unan- 
swerable return  to  a  writ  of  habeas  corpus  issued  for  the  release  of 
a  person  imprisoned  by  virtue  of  such  judgment;  Hart  v.  O'Boazke, 
151  Ind.  208,  on  point  that  judgment  is  not  void  because  erroDeous; 
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ooncumng  opinion  in  Ex  parte  Lucas,  160  Mo.  245,  on  point  that  con- 
stitutionality of  act  under  which  arrest  was  made  may  be  so  reriewed; 
Ex  parte  Tice,  32  Or.  184,  noted  under  Ex  parte  Gibson,  31  Gal.  619; 
dissenting  opinion  in  Miskimmins  y.  Shaver,  8  Wyo.  438,  main  opinion 
holding  that  writ  lay  in  case  of  imprisonment  for  contempt;  In  re 
Mahany,  29  Colo.  446,  where  on  verdict  of  manslaughter  defendant  an- 
nounced ready  to  receive  sentence  as  for  involuntary  manslaughter  and 
court  declined  to  sentence  and  set  aside  verdict  and  granted  new  trial, 
and  defendant  pleaded  jeopardy,  habeas  corpus  does  not  lie.  So,  to 
same  effect,  in  Ex  parte  Winston,  9  Nev.  75;  Barton  v.  Saunders,  16 
Greg.  57;  S.  C.  8  Am.  St.  Rep.  266;  in  Ex  parte  Dixon,  1  UUh,  194, 
holding  that  relief  may  be  had  by  habeas  corpus  from  imprisonment 
under  a  void  judgment.  Cited  as  authority  that  habeas  corpus  cannot 
be  used  as  a  writ  of  error,  in  26  Am.  Dec.  40,  49,  extended  note;  and  so, 
to  same  effect,  in  91  Am.  Dec.  664,  note;  8  Am.  St.  Rep.  266  note.  Re- 
ferred to  in  Keene,  Petitioner,  15  R.  L  296,  as  fully  discussing  the  sub- 
ject. 

General  Citation.— In  Knapp  v.  Thomas,  39  Ohio  St.  389;  S.  C.  48 
Am.  Rep.  469,  holding  that  an  unconditional  pardon  is  irrevocable. 

35  Cal.  102-107.    SEALE  v.  SOTO. 

Partition. — ^Rule  for  partition  of  lands  in  respect  to  improvements 
thereon,  set  forth,  pp.  104-107. 

Approved  in  Emeric  v.  Alvarado,  90  Cal.  454;  and  so  in  Carver  v. 
Coffman,  109  Ind.  551.  Cited  in  Ward  v.  Corbett,  72  Ala.  439,  in  which 
case  it  is  held  that,  under  the  Alabama  statute,  no  partition  by  the 
probate  court  can  be  had  where  the  parties  own  unequal  interests. 
Cited,  also,  in  62  Am.  Dec.  485;  52  Am.  St.  Rep.  938,  notes. 

35  CaL  107-109.    EX  PARTE  COOK. 

Criminal  Law. — ^Issue  of  bench  warrant,  after  indictment  found, 
against  party  on  bail  taken  before  indictment,  sustained,  p.  108. 

Cited  as  authority,  directly  in  point,  in  Ex  parte  Robinson,  108  Ala^ 
166. 

36  Cal.  110-114.    PEOPLE  t.  POTTER. 

Judicial  Notice. — ^Legislative  act  by  which  a  dty  la  incorporated  is  a 
public  act  of  which  courts  are  bound  to  take  judicial  notice,  p.  112. 

Approved  as  authority  in  Hord  v.  City  of  Decorah,  43  Iowa,  315; 
and  so  cited  in  11  Am.  Dec  785,  note;  89  Am.  Dec.  667,  note;  49  Awi. 
Rep.  202,  note. 

Misnomer  of  party  injured  is  immaterial,  where  other  circumstances 
sufficiently  identify  the  offense,  p.  113. 

Cited  as  authority  in  People  v.  Sierra  Buttes  etc  Min.  Co.,  39  CaL 
Notes  Cal.  Rep.— Ill 
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514,  omission  of  part  of  name  of  corporation,  when  the  name  consisted 
of  several  words;  State  v.  St.  Clair,  6  Idaho,  112,  where  information 
for  murder  described  decedent  as  John  Doe,  whose  true  name  was  mi- 
known,  and  on  trial  his  true  name  proven,  there  was  no  material  ts- 
riance;  98  Am.  Dec.  158,  note,  to  ruling  stated. 

Indictment. — ^In  charging  an  offense,  the  language  of  the  statute  bj 
which  it  is  defined  need  not  be  strictly  followed,  but  words  of  the  same 
import  may  be  used,  p.  114. 

Approved  in  People  v.  Girr,  53  Cal.  629,  case  of  an  indictment  for 
assault  to  commit  rape.  So  in  People  v.  Sheldon,  68  Cal.  436,  informa- 
tion for  crime  of  injuring  public  jail.  Cited  in  In  re  Grin,  112  Fed 
797,  sustaining  complaint  for  embezzlement  in  extradition  proceedinga^ 

Same. — Indictment  against  P.,  designated  as  "the  city  marshal,"  beld 
sufficient,  p.  114. 

Cited  to  ruling  stated  in  98  Am.  Dee.  168,  171,  note. 
General  Citation.— 17  Utah,  211. 

35  Cal.  115-118.    PEOPLE  y.  BURGESS. 

Hour  of  night  at  which  burglary  committed  need  not  be  laid  b  tlM 
indictment,  p.  117. 

Cited  in  Leisenberg  ▼.  State,  60  Keb.  630,  sustaining  indictment; 
People  ▼.  Richards,  2  Am.  St.  Rep.  394,  extended  note  on  subjeet  of 
burglary. 

Failure  to  demur  to  indictment  on  the  ground  that  it  chaiges  two 
or  more  offenses,  operates  as  a  waiver  of  such  defect,  if  it  exists,  p^ 
118. 

Approved  in  People  ▼.  Villarino,  66  OaL  230,  holding  that  it  is  only 
a  want  of  jurisdiction,  or  a  failure  to  state  facts  which  constitute  a 
public  offense,  which  may  be  taken  advantage  of  at  any  time  in  the 
course  of  criminal  proceedings.  Principle  of  the  decision  approred  in 
Sanders  v.  State,  55  Ark.  369;  Thompson  ▼.  People,  4  Neb.  526;  Sute 
V.  Fox,  148  Mo.  525,  as  to  indictment  for  grave  robbery.  Denied  in 
State  V.  Ah  Sam,  7  Nev.  129,  holding  that  an  indictment  for  burglary 
with  intent  to  steal  certain  goods,  which,  after  stating  the  burglary, 
goes  on  to  allege  the  stealing  of  the  goods,  is  not  objecUonable  as 
charging  two  separate  and  distinct  offenses. 

General  Citation. — ^In  91  Am.  Dec  554,  note,  as  authority  that  a 
judgment  is  not  void  because  it  does  not  spedfy  any  time  for  lbs 
imprisonment  to  commence  or  terminate. 

35  CaL  118-121.    POOHMAN  y.  MILLS.    95  Am.  Dea  90;  a  C  39  CaL 
345;  43  CaL  323. 

Certificate  of  Deposit  in  the  ordinary  form  is  a  negotiable  not«,  pi 
120. 
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Ruling  approved  in  McCully  v.  Cooper,  114  Cal.  262;  S.  C.  55  Am. 
St.  Rep.  69;  Curran  v.  Witter,  68  Wis.  21;  S.  C.  60  Am.  Rep.  829;  but 
denied  in  Dutch  v.  Fosdick,  48  N.  J.  Eq.  357;  S.  C.  27  Am.  St.  Rep. 
477,  holding  that  a  certificate  of  deposit  cannot  be  sued  upon  before 
demand.  Cited  to  ruling  stated,  in  notes  to  42  Am.  Dec.  577;  51  Am. 
Dec  344;  60  Am.  Dec  581;  70  Am.  Dec.  675;  89  Am.  Dec.  64. 

Promissoiy  Note. — When  indorsed  in  blank,  the  title  and  right  of 
action  pass  by  delivery,  and  the  note  is  payable  to  the  bearer,  p.  120. 

Affirmed  in  Eames  v.  Crosier,  101  Cal.  262;  and  ruling  approved  in 
Pendleton  v.  Sonissaert,  1  Colo.  App.  614;  Meyer  v.  Foster,  147  Cal. 
168,  note  payable  to  order  of  maker,  indorsed  by  him  and  by  third 
party  is  payable  to  bearer  and  transferrable  by  delivery;  69  Am. St. Rep. 
257,  note. 

Same. — ^Holder  may  write  over  the  indorsement,  "pay  to  the  order 
of  (the  bearer),"  which  has  the  effect,  in  the  hands  of  a  bona  fide  holder, 
of  an  indorsement  in  full,  p.  120. 

Cited  in  Lucas  v.  Pico,  55  Cal.  129,  holding  that  a  non-negotiable 
contract,  indorsed  in  blank,  passes  by  delivery,  and  the  holder  may, 
after  bringing  suit,  fill  up  the  indorsement  with  a  special  assignment 
to  himself. 

Same. — Objection  to  genuineness  of  indorsement  should  be  made  when 
offered  in  evidence,  otherwise  such  ground  of  objection  is  waived,  p.  121. 

Approved  in  Burnett  v.  Lyford,  93  Cal.  117;  Shain  v.  Sullivan,  106 
CaL  211. 

Same. — ^Averment  in  complaint  that  plaintiff  is  owner  and  holder 
of  the  note  is  a  conclusion  of  law,  and  will  be  treated  as  surplusage, 
p.  121. 

Approved  as  authority  in  Hook  v.  White,  36  CaL  302;  Piyce  v.  Jor- 
dan, 69  Cal.  571;  Schuttler  v.  Bang,  13  Mont.  228;  Allen  v.  Reilly,  15 
Nev.  452;  Kennedy  etc.  Co.  v.'S.  S.  etc.  Co.,  123  Cal.  586,  noted  under 
Wedderspoon  v.  Rogers,  32  Cal.  569;  Curtin  v.  Kowalsky,  145  Cal.  433, 
in  action  on  judgment  by  assignee  thereof  where  complaint  alleges 
assignment  of  judgment,  allegation  that  plaintiff  is  now  the  owner  and 
holder  of  judgment  is  mere  legal  conclusion.  So  in  Eisenbach  v.  Hat- 
field, 2  Wash.  St.  265,  dissenting  opinion  of  Stiles,  J.,  applied  to  alle- 
gation of  ownership  of  certain  improvements.  So,  to  same  effect,  in 
McCloskey  v.  Barr,  38  Fed.  Rep.  171. 

Same. — ^Averment  in  the  answer  that  the  plaintiff  is  not  the  legal 
owner  or  holder  of  the  note  is  but  a  legal  conclusion,  and  raises  no 
issue  of  fact,  p.  121. 

Affirmed  in  Monroe  v.  Fohl,  72  Cal.  570;  Bank  of  Shasta  v.  Boyd, 
99  Cal.  606;  Clemens  v.  Luce,  101  Cal.  436. 

Same. — ^Indorsee  of  promissory  note  is  presumed  to  be  a  holder  for 
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value,  and  the  bnrden  is  on  the  party  denying  to  rebnt  this  prasomp- 
tion,  p.  121. 

Cited  to  the  rulmg  stated  in  48  Am.  St.  Rep.  416,  note;  and  53  Am. 
St.  Rep.  891,  note.  Principle  of  the  decision  approved  in  Bnmett  t. 
Lyford,  93  Cal.  118;  HuUey  ▼.  Chedie,  22  Nev.  146;  S.  a  58  Am.  St 
Rep.  737. 

Same. — Agent  who  has  receiYed  a  promissory  note  by  indonement 
holds  the  title  as  against  all  the  pcurties  thereto,  except  his  prindpil, 
and  may  sue  thereon  in  his  own  name,  p.  121. 

Cited  as  authority  in  Toby  ▼.  Oregon  etc.  R.  R.  Go.,  98  GsL  497, 
asserting  the  rule  that  a  trustee  to  whom  a  chose  in  acti<a  has  been 
transferred  for  collection  is,  in  contemplation  of  law,  so  far  the  owimt 
that  he  may  bring  suit  thereon  in  his  own  name. 

86  Cal.  122-126.    ADAMS  ▼.  PATTERSON. 

Action  Ib  deemed  commenced,  for  general  purposes  of  limitatioii,  bf 
filing  complaint  only,  p.  126. 

Cited  to  ruling  stated  in  15  Am.  Dec  346,  note. 

Payments  on  an  open  account  do  not  make  it  mutual,  within  the 
rule  of  the  statute  of  limitations  on  that  subject,  p.  126. 

Cited  as  authority  in  Roooa  v.  Klein,  74  Cal.  528.  Cited  in  Ssnti 
Rosa  etc.  Bank  v.  Bamett,  125  Cal.  411,  noted  under  Norton  t.  Lsn^ 
30  Cal.  126;  89  Am.  Dec.  83,  note. 

35  Cal.  127-129.    ROGERS  ▼.  PARISH. 

Ejectment. — ^Persons  in  possession  of  lands  under  neither  of  the  ps^ 
ties  to  an  action  for  its  possession,  and  who  were  not  parties  to  sneh 
action,  cannot  be  dispossessed  under  a  writ  issued  (m  a  judgment  roi- 
dered  for  the  plaintiff  tiierein,  p.  129. 

Cited  as  authority  to  ruling  stated  in  39  Am.  Dec:  311,  313,  nets; 
15  Am.  St.  Rep.  61,  note. 

36  Cal.  129-133.    TREAT  ▼.  REILLT. 

Ejectment. — One  tenant  in  common  can  reoover  possession  of  tbe 
entire  premises,  as  against  a  mere  trespasser,  without  joining  lus  coten- 
ants  as  plaintiffs,  p.  133. 

Ruling  approved  in  Christy  ▼.  Fisher,  58  Cal.  258;  CoulwHi  ▼.  Wiagi 
42  Kan.  511;  S.  C.  16  Am.  St.  Rep.  506;  Hopkins  v.  Noyes,  4  Moat 
560;  Miller  y.  Blackett,  47  Fed.  Rep.  549.  So  in  Crook  y.  Vandeiroort, 
13  Neb.  507,  holding  that,  as  the  recovery  of  possession  inures  to  the 
benefit  of  all,  a  failure  to  plead  a  defect  of  parties  plaintiff  is  a  mrnt 
of  that  objection;  in  Brady  y.  Kreuger,  8  S.  Dak.  471;  S.  C.  59  Am. 
St.  Rep.  777,  holding  that  a  partner  may  recover  possession  of  the 
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wliole  of  the  firm  real  estate,  aa  againat  one  holding  the  same  without 
title;  Mather  v.  Dunn,  US.  Dak.  200,  74  Am.  St.  Rep.  780,  noted  under 
Collier  v.  Corbett,  15  Cal.  183;  Voss  v.  King,  33  W.  Va.  242,  holding 
that  one  joint  tenant  or  tenant  in  oommon  may,  in  an  action  of  unlaw- 
ful detainer,  recover  the  possession  of  the  whole  land  without  joining 
his  ootenant  in  the  action.  Examined,  and  the  rule  restricted,  in  King 
T.  Hyatt,  51  Kan.  504;  S.  C.  37  Am.  St.  Rep.  308,  in  which  case  it  is 
held  that  the  owner  of  an  undivided  one-fourth  interest  in  land,  who, 
aeting  solely  for  himself,  sues  to  recover  the  whole  tract  from  a  party 
in  possession  under  an  adverse  title,  can  recover  possession  of  his  share 
only,  if  it  appears  that  he  and  the  holder  of  the  remaining  three-fourths 
have  no  community  of  interest,  and  claim  under  different  titles.  Cited 
in  Marshall  v.  Palmer,  50  Am.  St.  Rep.  842,  extended  note,  wherein  the 
authorities  bearing  upon  the  subject  are  collected  and  collated. 

35  CkL  136-140.    VAN  ORDEK  ▼.  DURHAM. 

Sureties. — ^If  a  surety  has  a  counter-bond,  or  security  from  the  prin- 
cipal, the  creditor  will  be  entitled  to  the  benefit  of  it,  and  may,  in 
equity,  subject  security  to  the  satisfaction  of  his  debt,  so  far  as  it  can 
be  done  consistently  with  the  rights  of  the  surety,  p.  145. 

Cited  in  support  of  the  general  rule,  that  a  creditor  is  entitled  to 
the  benefit  of  all  securities  given  by  the  principal  debtor  for  the  in- 
demnity of  his  surety,  in  South  Omaha  Nat.  Bank  v.  Wright,  45  Neb. 
27;  and  so  in  First  Nat.  Bank  v.  Wheeler,  12  Tex.  Civ.  App.  498,  in 
both  of  which  cases  the  doctrine  of  subrogation  is  discussed  at  length. 
Principle  of  the  decision  approved  and  applied  in  Durham  v.  Craig, 
79  Ind.  121;  and  so,  in  Webster  v.  Mitchell,  22  Fed.  Rep.  870,  case  of 
agent  indorsing  notes  for  his  principal.  Cited  in  Koons  v.  First  Nat. 
Bank,  80  Ind.  183,  in  which  case  it  is  held  that  the  mere  possession 
of  a  certificate  of  stock  in  a  national  bank  is  not  such  a  possession  as 
to  constitute  the  holder  a  pledgee,  but  is  at  most  a  mere  equity;  and 
that  if  held  as  personal  indemnity  merely,  the  bank  can  have  no  inter- 
est in  it. 

35  CaL  152-155.    HICKS  ▼.  WHITESIDES.    S.  C.  18  CaL  700;  23  CaL 
404. 

35  Cal.  155-183.    LARSABBE  ▼.  BALDWIN. 

Debts  of  Corporations. — ^The  constitution  leaves  to  the  legislature 
the  power  to  regulate  the  personal  liability  of  the  corporators,  and  to 
prescribe  the  rule  by  which  each  stockholder's  proportion  of  such  debts 
shall  be  ascertained,  p.  166. 

Cited  in  Tuttle  v.  National  Bank,  161  111.  503,  holding  that  the  pro- 
vision of  the  Kansas  constitution,  that  "dues  from  corporations  shall 
be  secured  by  individual  liability  of  stockholders  to  an  additional  amount 
equal  to  the  stodc  owned  by  each  stockholder,  and  such  other  meajis  aa 
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shall  be  provided  by  law/' etc.,  cannot  be  construed  as  self -operatiTe.  And 
it  was  held  in  this  case  that  an  individual  creditor  of  an  inaolrent 
Kansas  bank  could  not  maintain  an  action  in  Illinois  for  his  debt 
against  an  individual  stockholder  of  the  bank  by  virtue  of  the  Kansas 
constitution  and  statutes;  in  Thompson  v.  Reno  Sav.  Bank,  3  Ant  St. 
Rep.  837,  extended  note,  as  authority  that  if  a  constitution  provides 
that  the  stockholders  shall  be  individually  liable  for  the  corporate  debts^ 
but  does  not  fix  the  extent  of  the  liability  or  provide  means  of  enforc- 
ing it,  it  is  competent  for  the  legislature  to  determine  these  matteia. 
Referred  to  in  Jones  v.  Jarman,  34  Ark.  333,  as  setting  forth  the  natnre 
of  the  personal  liability  of  stockholders  under  the  constitution  and 
statutes  of  California,  and  holding  that  under  the  Arkansas  constitu- 
tion of  1868,  in  the  absence  of  any  statutory  provisions  upon  the  mib- 
ject,  the  corporation  creditor  could  enforce  such  liability  in  equity. 

In  an  action  against  the  stockholders  to  recover  the  proportional 
share  of  each  one  of  the  corporate  debts,  the  proof  must  show  that 
the  defendant  was  a  stockholder  when  such  debt  was  contracted,  and 
proof  of  a  judgment  against  the  corporation  does  not  show  when  tka 
debt  was  contracted,  pp.  166,  167. 

Cited  in  Stilphen  v.  Ware,  46  Gal.  Ill,  holding  that  the  time  witlun 
which  to  bring  such  action  is  not  extended  by  a  judgment  rendered 
against  the  corporation.  So  in  Hyman  v.  Coleman,  82  Cal.  653;  S.  C 
16  Am.  St.  Rep.  180;  in  O'Brien  v.  Toung,  95  N.  Y.  431;  S.  C.  47  An. 
Rep.  66,  to  the  effect  that  a  judgment  is  no  contract.  So,  in  Thomp- 
son V.  Reno,  3  Am.  St.  Rep.  844,  extended  note;  Brown  v.  IXtcheock, 

36  Ohio  St.  682,  construing  the  Ohio  statute,  and  holding  that  the  lia- 
bility attaches  at  the  time  the  debt  is  contracted;  Congdon  v.  Winsor,  17 
R.  I.  237,  to  same  effect,  and  holding  evidence  admissible  to  show  when 
the  debt  was  contracted;  Wyoming  etc.  Bank  v.  Brown,  7  Wyo.  501,  75 
Am.  St.  Rep.  938,  on  point  that  a  judgment  is  not  a  contract  within 
rule  as  to  impairment  of  obligation;  Thompson  v.  Reno  Sav.  Bank, 
3  Am.  St.  Rep.  860,  extended  note ;  and  43  Am.  Dec.  698,  extended  note, 
as  authority  that  only  those  who  were  stockholders  at  the  time  anf 
particular  debt  was  contracted  are  personally  liable  for  its  payment. 
Harmonized  in  Bean  v.  Loryea,  81  Cal.  153,  holding  that  a  suit  upon 
a  judgment  is  an  action  upon  a  contract  or  debt  within  the  meaning 
of  the  decisions  denying  extraterritorial  effeet  to  a  discharge  in  insol- 
vency. 

Same. — A  joint  or  several  action  may  be  brought  against  the  stock- 
holders for  the  corporate  debts,  p.  169. 

Cited  in  Morrow  v.  Superior  Court,  64  CaL  385,  holding  that  a  cred- 
itor of  a  life  insurance  company,  incorporated  under  the  act  of  April 
22,  1866,  may  maintain  an  action  against  an  individual  stocklu^der  for 
his  proportion  of  a  debt  due  from  the  corporation  to  the  creditor.  Af- 
firmed in  Borland  v.  Haven,  13  Saw.  567;  S.  a  37  Fed.  Rep.  406,  as 
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to  mode  of  enforcing  liability  of  stockholder;  distinguished  in  Smith 
T.  Londoner,  6  Oolo,  370,  the  Ck)lorado  statute  providing  that  all  stock- 
holders shall  be  individually  liable  to  creditors  to  the  amount  of  un- 
paid stock  held  by  them,  and  the  decision  was  in  accordance  with  this 
provision. 

Same. — ^A  stockholder  paying  the  whole  debt  may  seek  contribution 
from  his  oostockholders,  p.  168. 

Ruling  approved  in  Prince  v.  Lynch,  38  Cal.  534,  and  Redington  v. 
Gomwell,  90  Cal.  57,  holding  that  such  stockholder  is  entitled  to  be 
subrogated  to  the  rights  and  remedies  of  the  creditor  as  a  necessary 
means  to  enforce  such  contribution;  cited  in  Thompson  v.  Reno  Sav. 
Bank,  3  Am.  St.  Rep.  840,  as  authority  that  when  a  stockholder  has 
paid  to  any  one  or  more  creditors  the  amount  of  Ms  entire  liability, 
hk  liability  ceases. 

General  Citations.— In  People  v.  Montecito  Water  Co.,  97  CaL  279, 
33  Am.  St.  Rep.  174,  holding  that  the  right  to  be  a  corporation  is  a 
franchise,  to  acquire  which  the  prescribed  statutory  conditions  for  the 
formation  of  the  corporation  must  be  substantially  complied  with,  and 
that  no  case  has  been  cited  where  the  entire  omission  of  a  thing  pre- 
scribed has  been  excused,  unless  it  be  the  principal  case.  In  Pendergast 
T.  Bank  of  Stockton,  2  Saw.  110,  referred  to,  discussing  the  power  of 
a  corporation  to  enact  a  by-law  relative  to  the  transfer  of  stock. 

35  Cal.  183-187.    MOOSE  ▼.  BESSE. 

Appeal. — Party  relying  upon  substitute  service  of  notice  of  appeal 
by  mail  must  show  that  he  and  the  person  upon  whom  service  is  made 
reside  in  different  places,  between  which  there  is  regular  communica- 
tion by  mail,  p.  186. 

Approved,  and  the  appeal  dismissed  because  of  noncompliance  with 
this  rule,  in  Reed  v.  Allison,  61  Cal.  467;  Hogs  Back  Co.  v.  New  Basil 
Co.,  63  CaL  122;  and  Murdock  v.  Qark,  73  CaL  26.  Cited  in  Linforth 
V.  White,  129  CaL  191,  noted  under  People  v.  Alameda  etc.  Co.,  30  Cal. 
182;  Luck  v.  Ludc,  83  Cal.  578,  but  holding  that  the  notice  need  not 
be  deposited  in  the  postoffice  at  any  particular  place;  overruling  as  to 
this  point  the  cases  of  Reed  v.  Allison,  supra,  and  Murdock  v.  Clark, 
supra;  Silva  v.  Serpa,  86  Cal.  244,  holding  that  an  appeal  will  not  be 
dismissed  for  failure  to  serve  the  notice  of  appeal  personally  upon  a 
party  who  appeared  in  person,  without  attorney,  if  it  appears  from 
an  affidavit  filed  in  the  court  below  and  properly  certified  to  the  appel- 
late court  that,  at  the  time  the  appeal  was  taken  and  the  notice  served, 
such  party  was  absent  from  the  state,  and  the  record  shows  that  the 
notice  of  appeal  was  served  on  the  clerk  for  him. 

Same. — On  motion  to  dismiss  appeal,  on  the  groimd  that  there  is 
no  proof  of  service  of  notice  of  appeal,  or  that  proof  of  such  service 
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is  defective,  leave  may  be  granted  to  supply  the  omitted  proof  upon 
a  showing  that  the  service  has  been,  in  fact,  properly  made,  p.  187. 
Practice  approved  and  adopted  in  Elder  v.  Frevert,  18  Kev.  284. 

35  Cal.  187-195.    HATHAWAY  y.  STAN. 

Findings. — ^If  there  be  a  material  fact  in  respect  to  which  the  find- 
ings are  silent  this  is  proper  ground  of  exception  to  them,  and  if  the 
court  still  refuses  to  find  as  to  that  fact,  the  remedy  is  by  appeal,  pi 
191. 

Ruling  approved  in  Warren  v.  Quill,  9  Nev.  266,  and  Welland  v. 
Williams,  21  Nev.  234,  holding  that  if  the  party  fails  to  except  to  the 
findings  as  defective  and  to  point  out  the  issue  upon  which  he  desires 
a  finding,  the  judgment  will  not  be  reviewed. 

Use  and  Occupation. — ^Action  for  does  not  lie  where  the  ooeapatioo 
was  tortious  and  not  under  a  contract,  or  at  least  permissive,  p.  191 

Approved  in  Dixon  v.  Ahem,  19  Nev.  428,  holding  that  a  mere  trH- 
passer  cannot  be  held  liable  in  such  action.  Cited  in  Columbia  etc.  R. 
R.  Co.  V.  Medicine  Co.,  14  Wash.  479,  recognizing  the  rule,  but  holdiof 
that  although  an  action  for  the  recovery  of  damages  for  the  detentioa 
of  premises  may  be  in  form  one  for  trespass,  yet  rental  value  is  prov- 
able as  an  element  of  damages,  under  Washington  Code  of  Prooednn 
(sees.  214,  534) ;  7  Am.  Dec  397,  note,  dted  to  the  ruling  stated. 

35  Cal.  195.    CORWIN  ▼.  WARD.    95  Am.  Deo.  98. 

Constitutional  Law. — Act  authorizing  five  per  cent  damages  to  be 
taxed  as  costs  again»t  the  losing  party  in  litigated  cases,  in  San  Fru- 
cisoo,  sustained  as  constitutional,  p.  198. 

Cited  in  University  of  California  v.  Bernard,  57  Cal.  613,  sostaining 
constitutionality  of  act  of  April  6,  1880,  providing  for  the  funding  of 
county  indebtedness,  and  holding  that  where  there  is  reasonable  doabt 
whether  an  €Lct  is  repugnant  to  the  constitution,  its  constitutionality 
should  be  affirmed;  note  to  Dell  v.  Marvin,  79  Am.  St.  Rep.  179,  on 
statutory  allowance  of  attorney's  fees. 

35  CaL  199-212.     POSTER  y.  BROOKS. 

Vendor's  Lien. — A  vendor  having  title  with  lien  for  unpaid  purehase 
money  is  not  entitled  to  an  attachment,  but  the  rule  is  otherwise  if 
title  has  been  conveyed  and  alienated  by  the  vendee,  p.  202. 

Explained  in  Gessner  v.  Palmateer,  89  Cal.  96,  97,  holding  that  where 
the  vendor  retains  the  legal  title  under  an  executory  contract  for  the 
conveyance  of  the  land  upon  payment  of  the  purchase  money,  he  holds 
it  as  security  therefor,  in  the  nature  of  a  mortgage,  and  the  assignee 
of  notes  given  for  the  purchase  money  is  entitled  to  the  security  as  sa 
incident  to  the  debt,  and  cannot  attach  property  thereupon  without 
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showing  that  the  security  has  become  worthless.  Cited  in  Larzey  y. 
Chapman,  18  Mont.  565,  in  which  case  it  is  held  that  a  surety  on  a 
note  whose  liability  is  secured  by  a  chattel  mortgage  cannot,  upon 
being  obliged  to  pay  the  note,  waive  the  mortgage  security  and  pro- 
ceed by  attachment  against  his  principal  to  recover  the  debt,  but  must 
foreclose  the  mortgage  as  required  by  the  statute;  Watson  v.  Loe wen- 
berg,  34  Or.  336,  granting  attachment  when  validity  of  security  is  denied 
by  defendant;  81  Am.  Dec.  156,  note,  to  the  point  that  a  vendor's  lien 
ia  not  assignable. 

35  CaL  213-214.    LEWIS  ▼.  BARCLAY. 

Mandamus  does  not  lie  to  correct  the  errors  of  a  court  in  passing 
upon  questions  regularly  submitted  to  it  in  the  course  of  a  judicial 
proceeding,  or  to  control  the  exercise  of  its  discretion,  p.  214. 

Affirmed  in  Strong  v.  Grant,  99  Cal.  102,  case  of  denial  of  defendant's 
motion  to  dismiss  a  criminal  prosecution;  cited  in  Cahill  v.  Superior 
Court,  145  Cal.  45,  mandamus  lies  to  compel  court  to  hear  motion  to 
modify  order  for  probate  homestead;  Kerr  v.  Superior  Court,  130  Cal. 
185,  186,  187,  denying  writ  to  compel  respondent  to  issue  citation  under 
sectiiMi  772,  Penal  Code;  Lambert  v.  Bates,  137  Cal.  679,  holding  de- 
dsion  of  council  on  appeal,  as  to  performance  of  street  work,  con- 
duaive;  Board  of  Oommrs.  v.  Mayhew,  5  Idaho,  580,  mandamus  does 
not  Ue  to  reverse  order  of  inferior  tribunal  continuing  hearing  of  pro- 
ceeding before  it  when  such  tribunal  is  exercising  judicial  discretion 
vested  in  it  by  law;  State  v.  Judge  Civil  District  Court,  33  La.  Ann. 
269,  270,  approving  the  rule,  and  denying  mandamus  to  control  the 
exerdse  of  discretion  by  the  judge  in  the  appointment  of  tutor  of 
minor. 

35  Cal.  214-215.    VLAUTIlf  ▼.  BUMPUS. 
Community  Property  is  subject  to  wife's  antenuptial  debts,  p.  215. 

(Sted  in  Henley  v.  Wilson,  137  Cal.  276,  noted  under  Van  Maren  v. 
Jolinton,  15  CaL  308;  60  Am.  Dec  260,  261,  264,  note. 

35  CaL  216-218.    WA6GENHEIM  ▼.  HOOK. 

New  Trial. — Order  granting  or  refusing  new  trial,  made  after  the 
regular  submission  of  a  motion  for  that  purpose,  is  reviewable  only 
on  appeal,  p.  217. 

Affirmed  in  Odd  Fellows'  Sav.  Bank  v.  Deuprey,  66  CaL  170,  but 
holding  the  rule  to  be  otherwise,  where  such  an  order  has  been  inad- 
vertently or  prematurely  made. 

Same. — Practice  of  deciding  the  motion  for  a  new  trial  and  afterward 
settling  the  statement  condemned,  p.  217. 

Approved  in  Stevens  v.  North  West  Stage  Co.,  1  Idaho,  607. 
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35  Cal.  218-227.    SANCHEZ  ▼.  McMAHON. 

New  Trial. — On  motion  for,  on  the  ground  of  insufficiency  of  tiie 
evidence,  it  is  essential  to  designate  in  the  statement  the  partieaUn 
wherein  the  evidence  is  insufficient,  p.  224. 

Ruling  approved  in  Caldwell  v.  Greely,  5  Nev.  261,  decision  under 
a  like  statute. 

35  Cal.  227-229.     WORMOUTH  y.  GARDNER. 

Motion  to  Correct  Statement  or  exceptions  most  be  institated  by  s 
petition  in  writing,  which  should  be  presented  with  the  record  lad 
the  application  made  before  the  case  is  submitted,  p.  228. 

Approved  in  Landers  v.  Landers,  82  Cal.  482,  holding  that  the  peti- 
tioner must  set  forth  specifically  the  very  exception  or  exceptioiis  (Re- 
sented to  the  judge,  and  the  evidence  upon  which  he  banes  their  tratk, 
so  that  the  appellate  court  can  see  the  alleged  grievanoe  on  the  feee 
of  the  petition. 

35  CaL  229247.    HALS  ▼.  TROUT. 

Contract — ^Damages  for  Breach. — ^Where  a  party  who  eontrada  witk 
another  to  make  lumber  for  him,  and  to  pay  him  a  fixed  sum  therefor 
monthly  as  the  lumber  is  made,  breaks  the  contract  without  fault  od 
the  other's  part,  the  rule  of  damages  for  the  breach  is  the  differesee 
between  the  cost  of  making  the  lumber  and  the  contract  price,  ppi  242, 
24fi. 

Approved  in  Upstone  v.  Weir,  64  Gal.  126,  breach  of  buyer's  en- 
tract  to  purchase  personal  property,  and  briefly  stating  the  role  to  be, 
"recompense  to  the  plaintiff  for  the  part  performance,  and  indenmity 
for  his  loss  in  respect  to  the  part  unexecuted."  So,  to  same  effect, 
Winans  v.  Sierra  Lumber  Co.,  66  Cal.  67,  and  Black  River  Lumber  Co. 
V.  Warner,  93  Mo.  390,  cases  very  similar  in  their  facts;  Tahoe  loe 
Co.  V.  Union  Ice  Co.,  109  CaL  247,  breach  of  contract  for  sale  of  iee  by 
one  ice  company  to  another  for  a  period  of  years,  and  the  esse  said 
to  be  'identical  in  principle''  with  the  principal  case;  Shoemaker  t. 
Acker,  116  CaL  245,  case  of  prevention  of  performance  of  contrut  to 
manage  and  improve  land,  and  the  rule  asserted  that  'Hie  who  breaks 
a  contract  cannot  wholly  escape  on  account  of  the  difficulty  whidi  bis 
own  wrong  has  produced  of  devising  a  perfect  measure  of  damages"; 
Kimball  v.  Deere,  108  Iowa,  686,  stating  measure  of  damages  on  brea^ 
of  contract  to  manufacture  and  sell  articles  of  different  kinds  in  speci- 
fied number;  Waco  Top  R.  R.  Co.  v.  Shirley,  45  Tex.  374,  prindple 
applied  in  a  suit  by  a  contractor  against  a  railroad  company  for  dam- 
ages for  breach  of  contract;  and  United  States  v.  Robinson,  1  Saw. 
223,  an  action  for  damages  for  breach  of  contract  to  deliver  grain  frcmi 
time  to  time  upon  requisitions.     Distinguished  in  Utter  v.  Chspman, 
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38  Cal.  664,  asserting  the  rule  that  while  the  contract  price  will  be 
adopted  as  the  prima  facie  measure  of  damages  in  aetions  for  breach 
of  contract  for  the  performance  of  services,  the  damages  may,  never- 
theless, be  increased  or  diminished,  accordingly  as  the  proof  shows 
that  the  plaintiff  has  sustained  an  actual  loss  greater  or  less  than  the 
contract  price.  So  in  Cox  v.  McLaughlin,  52  Cal.  507,  holding  that  the 
mere  failure  to  pay  an  installment  according  to  contract  as  it  becomes 
due  does  not  amount  to  prevention  of  performance.  Cited  in  53  Am. 
Dec  383,  note,  to  the  ruling  stated. 

Same. — Party  not  in  fault  need  not  wait  for  time  of  performance 
before  bringing  suit,  pp.  242,  246. 

Cited  in  Flinn  v.  Mo  wry,  131  Cal.  486,  discussing  remedies  on  repudia- 
tion of  contract  obligations;  Salzgeber  r.  Micicel,  37  Or.  222,  sustaining 
action  by  tenant  against  landlord  for  eviction,  though  brought  before 
expiration  of  term;  Remy  v.  Olds,  88  Cal.  541,  case  of  breach  of  con- 
tract to  supply  water  for  irrigation;  Shoemaker  v.  Acker,  116  Cal.  246, 
prevention  of  performance  of  contract;  Monroe  v.  Northern  Pac.  etc. 
Min.  Co.,  5  Oreg.  516,  holding  that  deferred  payments  become  due  when- 
ever a  breach  of  the  contract  by  the  party  liable  therefor  operates  to 
prevent  the  other  party  from  complying  with  the  contract  and  com- 
pleting the  work;  and  Tuoker  v.  Billing,  3  Utah,  00,  92,  holding  that 
after  breach  of  contract  the  party  not  in  fault  may  consider  it  exist- 
ing only  for  the  purpose  of  giving  a  remedy  for  the  breach.  Cited 
in  42  Am.  Dec.  48,  note,  to  ruling  stated. 

General  Citations. — ^In  34  Am.  Dec.  266,  note;  and  43  Am.  Dec.  672, 
note,  referred  to  as  bearing  on  question  of  performance  of  contract. 

85  Cal.  247-263.     CENTRAL  PACIFIC  RAILROAD  CO.  ▼.  PEARSON. 

Eminent  Domain. — Provisions  of  Practice  Act  relative  to  new  trials 
held  inapplicable  to  a  motion  to  set  aside  the  report  of  commissioners 
appointed  to  assess  damages  for  taking  land  for  public  uses,  p.  257. 

Affirmed  in  Western  etc.  R.  R.  Co.  v.  Reed,  35  Cal.  622,  holding  that 
the  motion  in  such  case  is  properly  founded  upon  the  report  itself,  of 
which  the  testim<my  taken  by  the  commissioners  is  properly  made  a 
part;  Virginia  etc  R.  R.  Co.  v.  Elliott,  5  Nev.  368,  to  same  effect; 
referred  to  in  Appeal  of  Houghton,  42  Cal.  68,  dissenting  opinion  of 
Rhodes,  C.  J.,  as  belonging  to  a  class  of  cases  in  which  no  appeal  was 
allowed. 

Same. — ^Report  of  commissioners  should  show  upon  its  face  a  strict 
compliance  with  the  provisions  of  the  statute,  p.  258. 

Approved  in  Pueblo  etc  R.  R.  Co.  v.  Rudd,  5  Colo.  272,  and  report 
set  aside  for  failure  to  show  that  the  question  of  benefits  was  con- 
sidered by  the  commission;  Virginia  etc.  R.  R.  Co.  v.  Lovejoy,  8  Nev. 
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104,  holding   that   the   court  erred  in  confirming   report  whidi  failed 
to  set  forth  the  proceedings  of  the  commissioners. 

Same. — The  commissioners  must  hear  the  evidence  offered  by  the 
parties,  and  must  be  governed  by  the  same  rules  by  which  the  admis- 
sion and  exclusion  of  evidence  in  other  cases  is  regulated,  p.  261. 

Denied  in  St.  Paul  etc,  K  R.  Ck).  v.  Ck)weU,  2  Dale  Ter.  519,  in  the 
absence  of  any  statute  providing  for  the  hearing  of  evidence  before 
the  commissioners. 

Same. — Opinions  of  witnesses  founded  upon  a  knowledge  of  the  loca- 
tion, productiveness,  or  adaptation  of  the  land  to  other  uses,  not  spec- 
ulative, should  be  received  in  evidence,  but  the  opinion  of  witnesses 
who  do  not  posses  this  knowledge  should  not,  p.  261. 

Cited  in  Leroy  etc.  Ry.  Co.  v.  Hawk,  39  Kan,  641,  7  Adl  St.  Bep. 
568,  opinions  of  farmers  living  in  the  vicinity,  although  they  may  sot 
have  been  engaged  in  buying  and  selling  land,  held  admissible;  and 
Montana  Ry.  Co.  v.  Warren,  6  Mont.  277,  to  same  effect.  Approved 
in  United  States  v.  Baxter,  46  Fed.  Rep.  351,  action  of  trespass  for 
cutting  timber  upon  public  lands,  involving  question  of  value  of  sa^- 
logs  generally  at  the  time. 

Same. — ^Witnesses  cannot,  upon  direct  examination,  testify  as  to  par 
ticular  transactions,  such  as  sales  of  adjoining  lands,  nor  to  the  ralu.' 
of  wharf  privileges   which  may  at  some  future  time  be  attached  t) 
the  land  sought  to  be  condemned,  p.  262. 

Approved  in  Clark  v.  Willett,  35  Cal.  544,  question  of  value  of  water 
ditch;  Martinez  v.  Planel,  36  Cal.  580,  action  to  recover  for  personal 
injuries,  and  holding  that  evidence  in  chief  must  be  confined  bo  the 
matters  put  in  issue;  Santa  Ana  v.  Harlan,  99  Cal.  544;  Spring  Valley 
W.  W.  T.  Drinkhouse,  92  Cal.  532,  Stinson  v.  Chicago  etc.  Ry.  Co., 
27  Minn.  289;  and  Matter  of  Thompson,  127  N.  Y.  468,  as  authority  to 
the  ruling  stated;  Medsker  v.  Pogue,  1  Ind.  App.  200,  as  authority, 
condemning  admission  of  collateral  evidence;  City  of  San  Luis  ObUpo 
V.  Brizzolara,  100  Cal.  436,  holding  that  what  the  party  condemning 
has  paid  for  other  property  is  incompetent  evidence.  Disapproved  in 
San  Diego  Land  etc.  Co.  v.  Neale,  78  Cal.  67,  admitting  evidence  of 
the  value  of  the  land  as  a  "reservoir  site,"  McFarland,  J.,  dissenting 
as  to  this  point;  explained  in  same  case  on  second  appeal,  88  CaL  57, 
58,  wherein  the  rule  is  asserted  that  the  value  of  the  land  for  any 
special  purpose  may  be  taken  into  account  as  one  of  the  elements  tend- 
ing to  show  its  market  value,  and  that  there  is  nothing  herein  incon- 
sistent with  what  was  decided  in  the  principal  case. 

Same. — Owner  of  land  in  condemnation  proceedings  should  not  be 
allowed  damages  for  the  cost  of  removing  his  personal  property  from 
the  premises,  p.  263. 

Approved  as  authority  in  Raulet  y.  Concord  R.  R.  Co.,  62  N.  H.  56^ 
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to  the  ruling  stated;   112  Mo.  373,  disallowing  damages  for  personal 
property    (ioe  in  an  icehouse),  not  condemned  with  the  land. 

General  Citation.— In  Weinrich  y.  Portens,  12  Nev.  104,  holding  that 
the  only  bills  of  exception  which  can  be  brought  up  by  appeal  are 
those  taken  during  the  progress  of  a  cause  before  judgment. 

35  GbL  264-268.    MARSHALL  y.  BUCHANAN.     95  Am.  Dec  95. 

Fraud. — Action  lies  for  a  false  and  fraudulent  representation  where- 
by another  has  suffered  damage,  p.  267. 

Cited  as  authority  in  Alexander  y.  Church,  53  Conn.  563,  an  action 
for  damages  for  false  representations  by  which  the  plaintiff  lost  a 
lien  upon  the  property  of  the  defendant;  18  Am.  St.  Rep,  555,  note, 
that  the  action  may  be  maintained  against  a  party  who  makes  a  false 
representation  of  a  fact  with  knowledge  of  its  falsity  to  one  who  is 
ignorant  of  the  falsity,  with  intent  that  it  shall  be  acted  upon,  where 
the  person  to  whom  it  is  made  acts  upon  it,  and  by  so  doing  suffers 
injury;  52  Am.  Dec  114,  note;  11  Am.  St.  Rep.  350,  note,  to  ruling 
stated.  Referred  to  in  Feldenheimer  y.  Tressel,  6  Dak.  Ter.  272,  as 
authority  that  creditors'  bills  haye  always  been  maintainable  in  Cal- 
ifornia. 

35  Cal.  269-274.     WINTER  y.  FITZPATRICK. 

Certiorari. — ^Writ  of,  brings  up  for  reyiew  only  the  question  whether 
the  inferior  tribimal  has  acted  in  excess  of  jurisdiction,  p.  272. 

Cited  in  Morley  y.  Elkins,  37  Cal.  456,  and  Palache  y.  Hunt,  64  Cal. 
474,  holding  that  appeal  lies  to  the  supreme  court  in  certiorari  cases; 
Central  Pac  R.  R.  Co.  y.  Placer  County,  46  Cal.  670;  Phillips  y.  Welch, 
12  Nev.  169,  that  certiorari  cannot  be  used  as  a  writ  of  error  for  the 
correction  of  mistakes,  either  in  law  or  fact,  committed  within  the 
jurisdiction;  Faut  y.  Mason,  47  CaL  9,  that  the  writ  cannot  be  sub- 
stituted for  an  appeal;  Spring  Valley  W.  W.  y.  Bryant,  52  Cal.  135, 
that  it  does  not  lie  to  review  the  action  of  the  board  of  supervisors 
when  their  action  is  legislative  in  its  character;  Santa  Cruz  etc.  Joint 
Stock  Co.  y.  Board  of  Supervisors,  62  Cal.  42,  where  it  is  thought  an 
appeal  lies  from  the  judgment  of  the  superior  court  adjudicating  the 
merits  of  an  application  for  writ  of  certiorari;  Heinlen  v.  Phillips,  88 
Cal.  558,  that  the  jurisdiction  of  the  supreme  court  on  appeal  from  a 
judgment  in  a  certiorari  case  does  not  depend  upon  the  amoimt  in 
controversy. 

Justice. of  Peace  has  no  power  to  vacate  or  set  aside  a  judgment 
rendered  by  him,  except  upon  motion  for  a  new  trial,  p.  373. 

Cited  in  Simon  v.  Justice's  Court,  127  Cal.  48,  annulling  order  vacat- 
ing default  judgment,  when  not  authorized  by  statute;  American  etc 
Co.  y.  Justice's  Court,  133  CaL  320,  discussing  power  of  justice  to  take 
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case  under  advisement  after  trial;  Weimmer  y.  Sutherland,  74  Cal. 
343,  holding  that  justices'  courts  have  no  power  to  review  their  own 
judgments,  unless  in  some  method  expressly  provided  by  law;  State  r. 
Johnson,  14  Mont.  524,  holding  that  where  a  justice  of  the  peace  ex- 
ceeds his  jurisdiction  in  setting  aside  a  judgment  rendered  upon  a  ver- 
dict, and  rendering  another  judgment  contrary  thereto,  such  action  is 
reviewable  on  certiorari. 

35  CaL  274-282.    MACDOUGALL  t.  MAGUIRB.    95  Am.  Dec.  96. 

Pleading. — In  action  for  damages  for  assault  and  battery,  a  libel 
published  by  the  plaintiff  of  and  oonceming  the  defendant  does  not 
constitute  a  counterclaim,  p.  280. 

Cited  in  Heilbron  v.  Kings  River  etc  Canal  Co.,  76  CaL  15,  an  sctian 
for  diverting  waters  and  holding  that,  in  an  action  sounding  in  tort, 
the  defendant  cannot  obtain  affirmative  relief  by  way  of  cross-com- 
plaint; Braithwaite  v.  Ayin,  3  N.  Dak.  375,  to  same  effect;  Wigmore 
T.  Buell,  116  Cal.  97,  action  of  ejectment,  and  held  that  a  daim  for 
damages  in  consequence  of  the  cattle  and  stock  of  plaintiff  numing 
and  grazing  upon  lands  of  the  defendant  contiguous  to  the  demanded 
premises  did  not  constitute  proper  subject  matter  of  oounterdsim; 
Ward  V.  Blackwood,  48  Ark.  405,  action  for  assault  and  battery,  and 
holding  that  injury  to  the  defendant,  which  provoked  the  offense,  etn- 
not  be  pleaded  as  counterclaim,  89  Am.  Dec  487,  note,  to  the  raling 
stated;  Marks  v.  Tomkins,  7  Utah,  423,  applying  rule  to  cases  of  recip- 
rocal trespass.  Referred  to  in  4  Am.  St.  Rep.  539,  as  to  rule  of  dam- 
ages in  action  for  assault  and  battery. 

Same. — Objection  that  answer  sets  up  matter  not  reoognised  by  the 
law  aa  a  defense  may  be  taken  at  any  time,  p.  281. 

Approved  in  Marriott  v.  CUse,  12  Colo.  564,  and  the  rule  applied  to 
a  complaint  not  stating  facts  sufficient  to  constitute  a  cause  of  adioa 
Cited  in  Green  v.  Underwood,  86  Fed.  Rep.  432,  in  approval 

35  Cal.  282-288.    PEOPLE  y.  JULES. 

Taxation. — ^Personal  property  is  only  taxable  where  it  is  kept  or 
maintained,  and  not  where  it  may  be  casually  or  in  transitu,  p.  287. 

Cited  in  People  v.  Whartenby,  38  Cal.  467,  holding  that  money  at 
interest  is  to  be  taxed  in  the  county  in  which  the  creditor  resides; 
San  Francisco  v.  Lux,  64  Cal.  484,  that  for  the  purpose  of  taxation, 
the  situs  of  money  belonging  to  the  estate  of  a  decedent  is  in  the 
county  where  the  decedent  resided  at  the  time  of  his  death;  cited  in 
Comptoir  v.  Board,  52  La.  Ann.  1329,  noted  under  Falkner  v.  Hunt.  16 
Cal.  167;  Clampett  v.  Johnson,  17  Tex.  Civ.  App.  284,  and  Waggwier  v. 
Whaley,  21  Tex.  Civ.  App.  3,  discussing  taxation  of  cattle  under  local 
statutes;  but  see  Roeasco  v.  Tuolumne  Co.,  143  Cal.  433,  distinguishing 
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main  ease  and  construing  statutes  as  to  assessment  of  grazing  flocks; 
note  to  Buck  y.  Miller,  62  Am.  St.  Rep.  449,  461,  472,  on  general  sub- 
ject; Standard  Oil  Co.  v.  Combs,  96  Ind.  182,  S.  C.  49  Am.  Rep.  158, 
that  chattels  purchased  in  one  state  by  a  citizen  of  another,  and  remain- 
ing in  the  former  to  receive  a  finishing  process  of  manufacture,  are 
taxable  in  the  state  where  purchased;  Nelson  Lumber  Co.  v.  Town  of 
Loraine,  22  Fed.  Rep.  57,  to  same  effect;  City  of  Dubuque  y.  Railroad 
Co.,  39  Iowa,  85,  that  the  situs  of  rolling  stock  of  a  railroad  company 
is  the  place  where  the  property  of  the  manager  or  agent  would  be 
taxed;  Pacific  R.  R.  Co.  y.  Cass  County,  53  Mo.  32,  that  such  rolling 
stock  is  taxable  in  the  county  which  is  the  legal  residence  of  the  cor- 
poration; Barnes  y.  Woodbury,  17  Nev.  385,  that  the  situs  of  cattle, 
for  the  purpose  of  taxation  is  at  the  home  ranch,  where  they  belong; 
and  State  y.  Shaw,  21  Ney.  227,  explaining  the  preceding  case  cited 
and  holding  that  where  cattle  are  bred,  bom,  branded,  and  raised  in 
a  certain  county,  their  habitat  is  in  such  county,  and  they  are  assess- 
able there,  although  the  home  ranch  of  their  owner  is  in  another  county 
and  they  are  managed  and  controlled  from  such  home  ranch.  Ruling 
stated  approved  in  City  of  Oakland  y.  Whipple,  39  CaL  116;  Com  v. 
City  of  Cameron,  19  Mo.  App.  580. 

Same. — ^Vessel  sailing  from  the  port  in  which  the  owner  resides  is 
not  liable  to  taxation  in  another  county  because  it  is  temporarily  there 
for  the  purpose  of  being  freighted,  p.  288. 

Ruling  approved  in  Mayor  etc  v.  Baldwin,  67  Ala.  70;  S.  C.  29  Am. 
Rep.  717;  cited  in  56  Am.  Dec.  527,  note. 

35  Cal.  289-291.    6ATSS  t.  WALKSH. 

Nonappealable  Orders  can  be  Reviewed  only  by  means  of  statement 
on  appeal  from  final  judgment,  p.  290. 

Approved  in  Warren  v.  Stoddart,  6  Idaho,  700,  701,  order  striking  out 
certain  paragraphs  in  answer  is  reviewable  on  appeal  from  the  judg- 
ment, though  not  designated  in  notice  of  appeal  or  saved  in  bill  of  ex- 
ceptions. 

AppeaL — Every  party  to  an  action  may  appeal  from  the  judgment, 
but  each  appeal  must  be  heard  on  its  own  record,  p.  291. 

Approved,  Plaisted  v.  Nowlan,  2  Mont.  363. 
General  Citation. — Noyes  v.  Tootle,  8  Okla.  614. 

S5  Cal.  296-302.    REYNOLDS  t.  PAGE. 

Dismissal  of  Action. — ^Unless  summons  and  certified  copy  of  complaint 
are  placed  at  disposal  of  plaintiff  for  service,  within  one  year  from 
filing  of  complaint,  action  should  be  dismissed,  p.  300. 

Approved  in   Carpentier  v.  Mintum,  39  Cal.   451,  where  complaint 
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was  filed  and  summons  issued  more  than  eight  years  before  serviee; 
dted  in  Gowell  ▼.  Stuart,  69  Gal.  526,  noting  that  the  statnte  does  not 
now  require  a  certified  copy  of  the  complaint  to  be  served  with  the  Bom- 
mons,  and  holding  that  the  latter  action  should  not  have  been  dis- 
missed, the  issuance  of  the  summons  having  been  delayed  at  the  re- 
quest of  some  of  the  defendants;  Ez  parte  Connaway,  178  U.  S.  ^ 
noted  under  Dupuy  v.  Shear,  29  GaL  242;  Coombs  v.  Parish,  6  Colo. 
296,  suit  to  be  properly  dismissed  where  the  summons  was  not  iBsaed 
within  thirty  days  after  filing  complaint;  95  Am.  Dec.  215,  note,  to 
ruling  stated. 

35  Oal.  302-310.    TULLT  ▼.  HASLOB.    95  Am.  Dec.  102. 

Pleading. — ^Where  answer  in  replevin  admits  the  value  of  ths  prop- 
erty averred  in  the  complaint,  evidence  should  not  be  admitted  ai  to 
its  value,  p.  306. 

Approved  in  Tucker  v.  Parks,  7  Colo.  69;  and  cited  to  ruling  stated 
in  1  Am.  St.  Rep.  605,  note;  7  Am.  St.  Rep.  29,  note. 

Same. — The  erroneous  admission  of  the  evidence,  if  the  jmitj  mi 
not  prejudiced  thereby,  is  not  ground  for  a  new  trial,  p.  306. 

Ruling  approved  in  Hansen  v.  Martin,  54  Cal.  395. 

Mortgage  given  in  good  faith  to  secure  future  advances  is  not  fnndfr 
lent  in  law  as  to  the  creditors  of  the  mortgagor,  because  it  spediei 
a  sum  greater  than  the  amount  due,  p.  307. 

Cited  in  Anderson  v.  Bank,  140  Cal.  698,  noted  under  WOooxson  T. 
Burton,  27  GaL  235;  Home  etc  Assn.  v.  Burton,  20  Wash.  700,  estsib- 
lishing  priority  of  such  mortgage  over  subsequent  mechanics'  hens; 
Tapia  v.  Demartini,  77  GaL  386,  11  Am.  St.  Rep.  290,  as  to  validity  of 
mortgage  given  to  cover  future  advances.  Ruling  approved  as  anthor* 
ity  in  Hendriz  v.  Gore,  8  Oreg.  409;  Clement  v.  HartaeQ,  57  Ksn.  490; 
Brace  v.  Berdan,  104  Mich.  363,  dissenting  opinion  of  Grant,  J.;  ated 
in  Bush  v.  Bush,  33  Kan.  567,  holding  that  the  mere  fact  that  a  mort- 
gage given  by  an  insolvent  secures  a  greater  sum  than  is  actually  dne 
is  not  conclusive  of  fraud;  Adams  v.  Langel,  144  Ind.  613,  that  a  mort- 
gage is  not  per  se  void  simply  because  one  of  several  notes,  whieh  it  is 
given  to  secure,  is  without  consideration,  there  being  no  fntadnkat 
intention  in  its  execution;  Mendes  v.  Inciters,  16  Nev.  397,  that  a  party 
acting  in  good  faith  is  not  guilty  of  constructive  fraud  in  commeDeing 
an  attachment  suit  upon  a  stated  account  for  a  greater  sum  than  is 
actually  due;  also  cited  in  notes  bearing  on  the  subject,  20  Am.  Dec: 
659,  660;  87  Am.  Dec  74;  11  Am.  St  Rep.  293;  26  Am.  St  Rep.  174; 
29  Am.  St  Rep.  483,  506;  49  Am.  St  Rep.  209. 

Same. — Question  whether  such  mortgage  was  given  in  good  faith  is 
one  of  fact  for  the  jury,  p.  310. 

Affirmed  in  Wood  v.  Franks,  67  GaL  35,  case  of  chattel  mortgage. 
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35  CaL  310-316.    MATTER  OF  ESTATE  OF  BUSSE. 

Homestead. — Widow  and  children  of  decedent  are  entitled  to  have 
homestead  set  apart,  though  not  before  occupied  or  recorded  as  such, 
pp.  314-316. 

Cited  in  In  re  Gallagher,  134  Cal.  97,  but  denying  probate  homestead 
out  of  agricultural  land  not  used  as  a  dwelling  place;  In  re  Bowman, 
69  CaL  246,  holding  that  under  Insolvent  Act  of  1880,  section  60,  the 
court  might  set  apart  certain  premises  to  an  insolvent  as  his  homestead, 
although  the  same  had  never  constituted  his  residence;  In  re  Sharp,  78 
Cal.  485,  that  such  homestead  may  be  carved  out  of  any  property  left 
by  the  decedent  which  is  capable  of  being  made  a  homestead;  McCloy 
T.  Amett,  47  Ark.  454,  that  a  purchaser  of  decedent's  homestead  at 
probate  sale  must  take  notice  of  minor's  right;  Durland  v.  Seller,  27 
Keb.  37,  that  homestead  laws  should  be  liberally  construed. 

35  CaL  316-320.    MANN  ▼.  SOGERS. 

Ejectment. — Judgment  for  plaintiff  in  ejectment  does  not  depiiye  the 
defendant  of  his  right  to  set  up  a  subsequently  acquired  title  as  a 
defense,  p.  318. 

Followed  in  Larco  v.  Clements,  36  Cal.  134,  in  action  to  recover  land, 
an  answer  of  another  action  pending  for  the  same  cause  must  show 
that  the  same  title,  the  same  injury,  and  the  same  subject  matter  are 
in  controversy  in  both  actions.  Cited  in  Leonard  v.  Flynn,  89  Cal. 
541,  23  Am.  St.  Rep.  503,  holding  that  a  plaintiff  may  have  two  suits 
against  the  same  defendant  for  the  recovery  of  the  possession  of  the 
same  land  pending  at  the  same  time,  if  the  second  action  is  brought 
on  a  title  acquired  after  the  commencement  of  the  first.  So,  to  same 
effect,  Hawley  v.  Simons,  102  HI.  120;  Meyendorf  v.  Frohner,  3  Mont. 
319,  320;  Breon  y.  Robrecht,  118  Cal.  473,  holding  that  during  pendency 
of  action  of  ejectment,  the  defendant  can  acquire  no  new  rights  as 
against  the  plaintiff  by  the  mere  fact  that  he  remains  in  possession. 
Distinguished  in  dissenting  opinion  in  Meyendorf  v.  Frohner,  3  Mont. 
333,  main  opinion  following  principal  case.  Ruling  approved  in  Daw- 
ley  T.  Brown,  79  N.  Y.  398. 

Homestead. — ^To  constitute  a  valid  homestead  daim,  there  must  be 
some  use,  dedication,  and  appropriation  of  the  land  as  a  home,  p.  319, 
affirming  Gregg  v.  Bostwick,  33  Cal.  220. 

Cited  in  Gambette  y.  Brock,  41  Cal.  83,  holding  that  a  declaration  of 
homestead  made  by  a  married  woman,  under  act  of  1860,  is  yalid, 
although  her  husband  never  resided  on  such  homestead,  and  never  exe- 
cuted or  acknowledged  the  homestead  claim  made  by  her.  Ruling  ap- 
proved in  Laughlin  v.  Wright,  63  Cal.  117,  the  property  being  used 
primarily  and  chiefly  as  a  hotel  for  the  accomodation  of  the  public; 
King  V.  Gotz,  70  Cal.  241,  holding  that  the  claim  of  premises  not  the 
Notes  Cal.  Rep.— 112 
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subject  of  a  homestead  does  not  invalidate  the  claim  as  to  that  deaiiy 
subject  to  such  exemption;  In  re  Crowey,  71  Cal.  304,  ruling  approved; 
so  in  Maloney  v.  Hefer,  75  Cal.  424,  7  Am.  St.  Rep.  182,  holding  th&t 
the  owner  of  a  lot  having  two  houses  thereon  can  acquire  no  homesteui 
on  that  part  of  the  lot  occupied  by  a  tenant;  Boreham  v.  Byrne,  83 
Cal.  27,  that  residence  on  the  land  is  requisite  to  consummate  the 
claim  of  homestead.  Cited  in  notes  to  70  Am.  Dec.  346,  347,  91  Am. 
Dec.  644,  treating  of  homestead  claim. 

35  Cal.  320-325.    MATTES  OF  ESTATE  OF  WIXOM. 

Homestead. — ^Upon  death  of  husband,  leaving  surviving  a  widow  and 
child,  or  children,  it  is  the  duty  of  the  probate  court  to  set  aside  the 
homestead  to  the  use  of  the  widow,  pp.  323,  324. 

Cited  in  Estate  of  Burton,  63  Cal.  37,  holding  it  to  be  the  duty  of 
the  court,  under  section  1465,  Code  of  Civil  Procedure,  to  set  apart  ont 
of  the  estate  of  the  decedent  a  homestead  for  the  use  of  his  surrinng 
widow  and  children.  Examined  in  Smith  v.  Shrieves,  13  Xev.  309,  320. 
322,  construing  homestead  law  of  Nevada,  holding  that  when  a  declara- 
tion of  homestead  is  filed,  the  property  is  held  by  husband  and  wife 
as  joint  tenants  and  upon  death  of  either  the  homestead  property  vests 
absolutely  in  the  survivor. 

Statutes. — ^When  two  laws  upon  a  cognate  subject,  passed  at  dif- 
ferent times,  are  inconflistent  with  each  other,  the  one  first  passed 
must  yield,  p.  324. 

Principle  approved  in  Matter  of  Yick  Wo,  68  CaL  304,  oonstnilii; 
municipal  ordinances.  Cited  in  Ex  parte  Henshaw,  73  CaL  506,  dissent- 
ing opinion  of  Thornton,  J.,  construing  statutes  providing  for  p(^ 
courts  in  city  of  Oakland. 

35  Cal.  325-335.    CASSON  y.  CENTRAL  RAILROAD  CO. 

Eminent  Domain. — ^Legislature  may  grant  right  to  oonstruct  and 
operate  railroad  in  streets  of  city,  without  providing  for  compensation 
to  abutting  owners,  provided  they  are  not  the  owners  of  the  contigu- 
ous land  usque  ad  filum  viae,  p.  331. 

Cited  as  authority  to  ruling  stated  in  New  Orleans  etc  R.  R.  Co.  t. 
New  Orleans,  26  La.  Ann.  628;  Snyder  v.  Ft.  Madison  etc  Co.,  165 
Iowa,  287,  sustaining  erection  of  electric  street  railway  poles  in  street 
in  front  of  premises  of  abutting  owner;  but  cf.  Janes  v.  Omaha  etc 
Co.  53  Neb.  657,  construing  local  constitution  and  sustaining  claim  of 
owner  to  damages  therefor;   16  Am.  St.  Rep.  613,  extended  note. 

Same. — Legislature  may  authorize  a  street  railroad  with  switches, 
without  compensation  for  consequential  damage  to  property  owners, 
unless  there  is  some  misconduct  or  negligence,  p.  332. 

Approved  in  Grand  Rapids  etc  R.  R.  Co.  v.  Heisel,  38  Mich.  70;  31 
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Am.  Rep.  312;  Railroad  Co.  y.  Bingham,  87  Tenn.  629;  and  cited  in 
25  Am.  St.  Rep.  478,  note.  Denied  in  Spencer  v.  Railroad,  23  W.  Va. 
417,  the  conBtitution  of  West  Virginia  otherwise  providing. 

Same. — ^When  such  road  is  built  haying  switches  and  turnouts,  the 
presumption  of  law  is,  that  they  are  necessary,  and  one  complaining 
that  they  are  a  nuisance  has  the  burden  of  proof  to  show  it,  p.  332. 

Approved  in  McMenomy  v.  Band,  87  Cal.  139,  holding  that  a  brass 
foundry  and  machinery  incident  thereto  are  not  prima  facie  nuisances. 
Cited  in  53  Am.  Deo.  367,  note;  67  Am.  Dec.  202,  note;  69  Am.  Dec 
663,  note. 

35  Cal.  336-343.    MATTER  OF  ESTATE  OF  GARRAXTD. 

WilL — ^Parol  evidence  is  inadmissible  to  show  that  testator  inten- 
tionally omitted  to  provide  for  his  children,  p.  341. 

Approved  in  Estate  of  Wardell,  57  Cal.  493,  holding  that  an  illegiti- 
mate child  unintentionally  omitted  from  the  will  of  its  mother  is  en- 
titled to  share  in  the  estate  in  like  manner  as  if  legitimate;  In  re  6il- 
more,  81  Cal.  243,  as  to  inadmissibility  in  evidence  of  declarations 
inade  by  testator  to  his  executor  just  before  his  death,  as  to  what  was 
intended  by  the  will;  In  re  Stevens,  83  Cal.  328,  329,  17  Am.  St.  Rep. 
257,  ruling  affirmed  as  a  sound  and  correct  exposition  of  the  law.  So 
in  Rhoton  v.  Blevin,  99  Cal.  648;  In  re  Salmon,  107  Cal.  616,  48  Am.  St. 
Rep.  165;  principle  of  decision  approved  in  Estate  of  Callaghan,  119 
OaL  575.  Cited,  construing  similar  statutory  provisions,  in  Bower  v. 
Bower,  5  Wash.  228,  and  ruling  approved.  So  in  Boman  v.  Boman,  49 
Fed.  Rep.  332,  construing  same  statute  and  reversing  S.  C.  47 
Fed.  Rep.  849;  Thomson  v.  Thomson,  115  Mo.  74,  holding  parol  evidence 
inadmissible  to  ascertain  subject  of  devise.  Denied  in  Coulam  v.  DouU, 
4  Utah,  277;  S.  C.  affirmed,  133  U.  S.  232,  construing  the  Utah  Statute, 
differing  in  its  provisions  from  that  of  California.  Cited  in  50  Am.  St. 
Rep.  284,  extended  note  on  subject;  also,  39  Am.  Dec.  744,  note;  6 
Am.  St.  Rep.  203,  note. 

35  OaL  343-346.    SCHMIDT  y.  WIELAND. 

Guardian  may  assign  order  for  money  appropriated  for  use  of  wards, 
p.  345. 

Cited  in  Morse  v.  Hinckley,  124  Cal.  158,  quoting  De  La  Montagnie 
y.  Insurance  Co.,  42  Cal.  293,  as  impliedly  recognizing  the  rule  that 
alienation  of  property  of  ward  by  guardian,  if  made  without  an  order 
of  court,  is  void. 

35  Oal.  346-364.  CARPENTIER  y.  SMALL.  A  rehearing,  in  which  a 
portion  of  the  original  opinion  was  not  finally  adopted,  and  so  omitted. 
Referred  to  in  Mecham  v.  McKay,  37  Cal.  165,  as  not  discussing  on  the 
rehearing  the  point  as  to  the  admission  of  pleading  in  evidence. 
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Finding. — If  oontrary  to  a  stipulation  of  the  parties  made  in  the 
oourse  of  the  trial  as  a  substitute  for  evidence,  a  new  trial  wiD  be 
granted,  on  the  ground  that  the  finding  is  contrary  to  the  faet  u 
stipulated,  and  so,  unsupported  by  the  evidence,  pp.  354,  359. 

Cited  in  Qray  y.  Crockett,  30  Kan.  148,  holding  that  a  finding  of  the 
court  contrary  to  the  faets  stipulated  cannot  be  considered. 

Ejectment. — Defendant  can  set  off  the  value  of  his  improvemeDti 
against  the  damages  only  where  he  daims  in  good  faith  under  eolor 
of  title,  p.  355. 

Ruling  approved  in  Snell  v.  Mecham,  80  Iowa,  56;  liTLellan  v.  Omodt, 
37  Minn.  168;  and  cited  in  notes  to  1  Am.  Dec.  116;  15  Am.  De&  351. 

Findings  of  Fact. — If  defective  on  any  material  point,  and  are  not 
excepted  to,  it  will  be  presumed  that  the  court  found  on  those  pomti 
against  the  losing  party,  p.  356. 

Approved  in  Shelby  v.  Houston,  38  CaL  421,  an  appeal  upon  flndiogs 
in  unlawful  entry,  and  judgment  afiSrmed;  cited  in  WangexAeim  ?• 
Graham,  39  Cal.  175,  variance  waived  by  failure  to  object  at  proper 
time,  and  held  no  ground  to  justify  a  reversal. 

Ejectment. — If  defendant,  who  is  in  possession  without  elaim  or 
color  of  title,  buys  a  fractional  interest  in  the  demanded  premiief, 
pendente  lite,  this  purchase  divests  his  possession  of  its  hostile  dwr* 
acter,  p.  356. 

Ruling  approved  in  IfClaskey  v.  Barr,  47  Fed.  Rep.  160.  EiamiBed 
in  Elder  v.  M'aaskey,  70  Fed.  Rep.  548,  holding  that  whether  the  m- 
ceptance  of  a  deed  of  an  outstanding  interest  by  one  in  possessim 
shall  affect  his  adverse  possession  depends  on  all  the  circumstaiwei 
surrounding  it;  and,  generally,  that  if  his  possession  began  under  a 
claim  of  title  in  fee,  the  purchase  of  another  title  is  not  to  be  regarded 
as  a  change  of  his  attitude;  Wilson  v.  Triumph  etc  Co.,  19  Utah,  75, 
75  Am.  St.  Rep.  723,  holding  possession  under  facts  stated  sufficient 
for  maintaining  trespass  against  stranger  to  title.  And  it  is  said,  if 
the  principal  case  contains  a  different  principle,  it  is  overruled  by  tke 
later  California  cases,  citing  Cannon  v.  Stodonon,  36  Oal.  5S5,  and 
Winterbum  v.  Chambers,  91  CaL  170. 

New  TriaL-^IJhange  of  ruling  of  court  as  to  admissibility  or  effect 
of  evidence  after  close  of  trial  is  ground  for  new  trial,  if  objeetioB 
might  have  been  obviated,  p.  362. 

Cited  in  Hartson  v.  Hardin,  40  Cal.  267,  holding  that  where  evideaee 
tending  to  establish  the  value  of  plaintiff's  services  was  admitted  as 
competent  after  objection,  the  finding  that  there  was  no  proof  of  nch 
value  was  calculated  to  operate  a  surprise  on  the  plaintiff,  and  was 
erroneous;  Porter  v.  Printing  Co.,  26  Mont.  182,  where  court  found  eer- 
tain  coimterciaims  well  pleaded  and  defaulted  plaintiff  as  to  same, 
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and  defendant  introduced  no  evidence  thereon,  and  court  on  adopting 
referee's  findings  declared  part  only  of  counterclaims  well  pleaded, 
new  trial  granted  for  surprise;  Jeffree  v.  Walsh,  14  Nev.  146,  and 
principle  of  the  decision  applied  in  an  action  against  the  sureties  on 
the  official  bond  of  the  public  administrator. 

General  Citation.— In  McDodrill  y.  Pardee  etc.  Lumber  Co.,  40  W.  Va. 
580,  that  cotenants  who  commit  waste  are  liable  to  each  other  jointly 
or  severaUy  for  the  damages. 

35  OaL  365-372.    McCONNELL  y.  DENVER.    95  Am.  Dec.  107. 

Unincorporated  ditch  companies  for  the  sale  of  water  are  not  strict 
oommercial  partnerships,  but  are  like  mining  partnerships,  and  more  in 
the  nature  of  tenancies  in  common,  p.  369. 

Ruling  approved  in  Meagher  y.  Hardenbrook,  11  Mont.  385,  389; 
dted  in  Stuart  y.  Adams,  89  Cal.  370,  holding  each  member  of  mining 
partnership  liable  for  all  its  debts;  Congdon  v.  Olds,  18  Mont.  491,  ac- 
tion on  a  promissory  note  signed  by  a  member  of  a  mining  partner- 
ship; and  cited  to  ruling  stated  in  83  Am.  Dec.  110,  note. 

Same. — ^Member  has  no  power  to  bind  such  company  by  his  con- 
tracts, p.  370. 

Cited  to  ruling  stated  in  Congdon  y.  OkLs,  18  Mont.  491;  Childers 
y.  Neely,  47  W.  Va.  74,  noted  under  Skillman  y.  Lachman,  23  CaL  198; 
83  Am.  Dec.  103,  note;  and  99  Am.  Dec.  205,  note. 

Same. — Superintendent  of  such  company  has  no  power  to  give  a 
note  binding  the  members,  unless  such  power  be  expressly  conferred, 
or  is  necessarily  implied  from  his  recognized  acts,  p.  370. 

Distinguished  in  Jones  y.  Clark,  42  Cal.  194,  in  which  case  the  mem- 
bers acquiesced  in  paying  interest  upon  the  note  long  after  original 
debt  would  have  been  barred  if  the  note  were  held  invalid,  and  they 
were  held  estopped  from  disputing  its  validity.  Cited,  discussing 
nature  of  mining  partnerships,  and  holding  that  a  superintendent  of  a 
mine  has  the  right  to  ptirchase,  for  the  partnership,  necessary  supplies 
and  materials  for  the  usual  working  of  the  mine,  without  express 
authority. 

35  CaL  372378.    LYON  y.  HANCOCK. 

In  action  for  malicious  prosecution  a  wide  range  of  truth  should 
be  allowed  on  both  sides  as  to  the  motive  of  the  prosecution,  p.  376. 

Affirmed  in  Lamb  v.  Qalland,  44  CaL  612,  holding  that  the  defendant 
may  prove  that  he  had  received  information  from  a  reliable  source 
which  induced  him  to  cause  the  arrest  of  the  plaintiff,  and  what  that 
information  was,  in  proving  which  the  defendant  may  show  declarations 
made  to  him  by  others,  and  reports  in  circulation.    Cited  in  People  v. 
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Scogginfi,  37  CaL  702,  an  indictment  for  murder,  and  holding  that 
threats  made  by  the  defendant  are  admissible  to  show  malice,  thereby 
increasing  the  probabilities  that  he  committed  the  offense.  Dbtin- 
guished  in  Williams  v.  Casebeer,  126  Cal.  86,  holding  certain  evidenoe 
inadmissible  in  such  action.  Cited  in  Pacific  etc  Oo.  v.  Packers'  Assn., 
138  Cal.  639,  noted  under  Dorsey  y.  Manlove,  14  CaL  556. 

36  Cal.  378-388.    HASSIB  y.  GOD  IS  WITH  US  CON6SE6ATI0H. 

Attachment. — Garnishment  reaches  only  legal  debts,  which  the  de- 
fendant in  the  attachment  could  enforce  in  his  own  name,  p.  385. 

Approved  in  Grain  v.  Aldrich,  38  CaL  520,  99  Am.  Dec.  425,  a  similsr 
case  of  an  assignment  of  part  of  an  entire  demand;  Bedondo  Betdi 
Co.  y.  California  Loan  and  Trust  Co.,  101  Cal.  326,  an  equitable  claim 
held  not  the  subject  of  garnishment.  So,  to  same  effect,  in  Webster 
v.  Steele,  76  IlL  546;  Perea  y.  Colorado  Nat.  Bank,  6  K.  Mez.  7;  WO- 
liams  y.  Gage,  49  Miss.  780,  holding  garnishment  unadapted  to  adjust- 
ment d  equitable  rights  between  partners;  Cross  y.  Brown,  19  R.  I. 
245,  holding  that  a  mere  equitable  right  is  not  attachable  by  trustee 
process;  and  McCarty  y.  Steam  Propeller  New  Bedford,  4  Fed.  Bep. 
831,  holding  that  the  wages  of  a  seaman,  in  the  coastwise  trade  of 
the  United  States  are  not  subject  to  garnishment  at  the  instanee  of 
the  creditor  of  the  seaman  in  an  action  at  law  brought  in  a  state  oomt. 
Harmonised,  Sykes  y.  First  Nat.  Bank,  2  S.  Dak.  256,  pointing  out  dis- 
tinction between  legal  assignments  that  may  be  enforced  at  law,  and 
an  equitable  assignment  that  can  only  be  enforced  in  an  equitaUe 
action.  Cited  as  authority  in  57  Am.  Dec  440,  note,  treating  of  as- 
signment of  demand  to  become  due,  and  yalidity  thereof. 

Assignment  of  debt  not  yet  due  is  inyalid  at  law,  p.  388. 

Distinguished  in  Donahoe  etc  Co.  y.  S.  P.  Co.,  138  CaL  185,  noted 
under  McEwen  y.  Johnson,  7  Cal.  258. 

35  Cal.  389-392.    PSOPLB  y.  APGAR. 

Supreme  Court  has  no  jurisdiction  in  criminal  eases  except  audi  as 
amount  to  a  felony,  p.  390.  Jtirisdiction,  on  defendant's  appeal,  is 
to  be  determined  by  the  offense  of  which  he  is  oonyicted,  pp,  390,  391. 

Approved  in  State  y.  Quinn,  16  Ney.  90;  State  y.  MoCormick,  14 
Ney.  349,  construing  Neyada  constitution  and  statutes,  and  the  appeals 
dismissed.  Distinguished  in  United  States  y.  Watkinds,  7  Saw.  90,  6 
Fed.  Rep.  167,  construing  Oregon  constitution,  and  holding  that  the 
term  "conviction,"  as  used  therein,  does  not  include  the  sentence  which 
follows  conviction. 

Former  Conviction  of  a  less  offense  bars  another  trial  for  the  greater 
offense  including  it,  though  set  aside  on  defendant's  motion,  p.  391. 

Cited  in  People  v.  Smith,  134  CaL  455,  noted  under  People  v.  Gibnon^ 
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4  Cal.  376;  People  v.  Gordon,  99  Cal.  230,  indictment  charging  an  as- 
sault with  intent  to  commit  murder,  and  conyiction  of  an  assanlt 
with  a  deadly  weapon;  People  v.  Muhlner,  115  Cal.  307,  information 
charging  murder,  and  conviction  of  crime  of  manslaughter;  People  ▼• 
Defoor,  100  Cal.  158,  holding  that  a  conviction  for  an  assault  under  an 
information  charging  an  assault  with  intent  to  murder  is  a  bar  to  a 
prosecution  for  mayhem  committed  during  the  assault,  under  a  plea 
of  a  former  conviction  and  once  in  jeopardy.  Distinguished  in  People 
y.  Schmidt,  64  Cal.  264,  in  which  case  there  was  a  conviction  for  the 
highest  offense  under  an  information  which  was  adjudged  insufficient 
to  sustain  the  conviction,  and  as  the  conviction  was  set  aside  on  de- 
fendant's motion,  there  was  held  to  be  no  existing  verdict  of  any  sort 
which  could  be  availed  of  as  a  bar  to  a  ftirther  prosecution  for  the 
same  crime.  Cited,  discussing  the  subject,  in  notes  to  58  Am.  Dec. 
544;  00  Am.  Dec.  624;  4  Am.  St.  Rep.  117. 

35  Cal.  392-398.    MATTER  OF  ESTATE  OF  NERAC.    95  Am.  Dec.  111. 

Garnishment. — ^After  decree  of  distribution,  an  executor  or  admin- 
istrator may  be  garnished,  p.  398. 

Cited  in  Dunsmoor  v.  Furstenfeldt,  88  Cal.  528,  22  Am.  St.  Rep.  335, 
holding  that  garnishment  of  a  receiver  or  other  officer  of  a  court  is 
effective  when  the  moneys  in  his  hands  have  been  distributed  by  the 
eourt  and  directed  to  be  paid  in  specified  sums  to  the  several  parties 
entitled  thereto;  dissenting  opinion  in  Ladd  v.  Judson,  174  HI.  351, 
354,  discussing  garnishment  of  trustee  before  distribution  under  local 
statutes;  distinguished  in  Lietman's  Estate,  149,  171,  construing  local 
statutes  as  to  powers  of  probate  court. 

Rights  of  Creditors  of  one  sentenced  to  the  state  prison  for  a  fel- 
ony, for  a  term  less  than  his  natural  life,  are  not  suspended,  pp.  396, 
397. 

Approved  and  applied  in  Brown  v.  Mann,  68  Cal.  518,  service  of 
notice  of  appeal  on  administrator  after  conviction  for  felony.  Cited, 
discussing  subject  of  "civil  death";  Coffee  v.  Haynes,  124  Cal.  565,  71 
Am.  St.  Rep.  102,  103,  allowing  garnishment  of  moneys  belonging  to 
criminal  imder  life  sentence  in  satisfaction  of  judgment  against  him; 
In  re  Donnelly's  Estate,  125  Cal.  419,  on  point  that  one  civilly  dead 
oannot  inherit;  6  Am.  St.  Rep.  382,  extended  note. 

35  Cal.  398-404.    CLARK  y.  GRIDLEY. 

Syidence. — Objections  to  admission  of,  must  be  made  at  the  trial, 
and  the  absence  of  the  party  against  whom  the  evidence  is  offered 
makes  no  difference  in  the  rule,  p.  402. 

Approved  in  McGuire  v.  Drew,  83  Cal.  233,  holding  that  a  ruling  upon 
the  admission  of  evidence  in  such  case  is  not  an  order  made  in  the 
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absence  of  a  party  deemed  excepted  to,  within  the  meaning  of  section 
647,  Code  of  Civil  Procedure. 

New  TriaL — ^Presumption  is  that  statement  on  motion  for  included 
all  the  testimony,  unless  the  contrary  appears,  p.  403. 

Approved  in  Judson  v.  Lyford,  84  Cal.  509,  holding  it  to  have  been 
long  ago  settled  that  the  presumption  is  that  the  record  oontainB  all 
the  evidence  which  is  material  to  the  points  specified. 

36  OaL  404-416.    HEYLAND  y.  BADGER. 

Chattel  Mortgage. — ^Legal  title  passes  to  mortgagee  and  becomes  ib- 
Bolute  at  law  upon  breach,  and  this  is  so  whether  possession  be  de- 
livered or  not,  p.  410. 

Affirmed  in  Berson  v.  Nunan,  63  Cal.  561,  662.  Referred  to  in  Shoo- 
bert  V.  De  Motta,  112  Cal.  218,  53  Am.  St.  Rep.  209,  as  correctly  stating 
the  law  prior  to  1873,  but  that  under  the  provisions  of  the  Civil  Code, 
section  2888,  which  went  into  effect  at  the  beginning  of  that  year,  the 
mortgagor  is  not,  by  the  execution  of  the  chattel  mortgage,  divested 
of  his  title  to  the  property,  but  still  remains  its  owner,  white  the  mort- 
gagee has  only  a  lien  thereon;  and  holding,  accordingly,  that  a  mort- 
gage of  animals  does  not  extend  to  their  subsequently  begotten  in- 
crease. Cited  to  ruling  stated  in  Alberitz  v.  IngaUs,  83  Fed.  Rep.  971? 
examining  the  case  of  Shoobert  v.  De  Motta,  supra,  and  holding  that 
a  chattel  mortgage  on  ''sheep,  and  the  increase  thereof,"  executed  in 
California,  covers  the  wool  thereafter  shorn  from  the  sheep  as  a  part 
of  the  increase.  Referred  to  in  Vose  v.  Whitney,  7  Mont.  392,  as  sus- 
taining the  decision  in  Eddy  v.  Kennedy,  6  Mont.  502,  but  stating  since 
the  latter  decision  the  Montana  chattel  mortgage  laws  have  been 
amended  to  such  an  extent  that  it  may  well  be  doubted  whether  they 
leave  the  title  in  the  mortgagor  or  mortgagee.  Cited,  discussing  natnie 
of  mortgages  generally,  in  notes  to  45  Am.  Dec  446;  61  AnL  Dec.  490; 
70  Am.  Dec  675;  78  Am.  Dec.  159;  82  Am,  Dec  775. 

Mortgagor  cannot  maintain  trover  against  the  mortgagee  for  refus- 
ing to  deliver  or  selling  the  mortgaged  property,  unless  the  mortgage 
has  been  paid,  or  a  tender  has  been  made  before  condition  broken,  p. 
411. 

Approved  in  First  Nat.  Bank  v.  Wilbur,  16  Colo.  321;  Lonsdale  t. 
Fairbrother,  10  R.  I.  329;  Leapold  v.  McCartney,  14  Colo.  App.  446,  on 
point  that  mortgagor  may  after  default  tender  the  debt  and  enjoin 
foreclosure  in  case  of  its  refusal;  Prondzinski  v.  Garbutt,  8  N.  Dak. 
197,  quoting  statement  of  facts  in  Wingate  v.  Ferris,  60  Cal.  105;  Jas- 
per V.  Hazen,  1  N.  Dak.  84,  holding  that  where  property  held  in  trosfc 
is  wrongfully  disposed  of,  the  remedy  is  in  equity. 

General  Citation.->In  Quackenbush  v.  Sawyer,  64  Cal.  440,  where  it 
is  held  that  a  mere  joint  ownership  in  personal  property  does  not 
constitute  a  partnership. 
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35  Gal.  416-424.    POLACK  y.  PIOCHE.    S.  C.  96  Am.  Dec  115. 

Landlord  and  Tenant. — General  covenant  of  tenant  to  repair  is  bind- 
ing from  whatever  cause  the  injury  proceeds,  unless  certain  causes  are 
excepted,  p.  422. 

Approved  in  Meriwether  ▼.  Xowndes,  89  Ala.  366,  where  a  bond  was 
given  to  a  county  to  keep  a  bridge  in  repair,  and  the  party  was  held 
bound  to  rebuild  although  the  bridge  was  washed  away  by  an  extra- 
ordinary flood;  Priest  v.  Foster,  69  Vt.  425,  holding  tenant  bound  to 
rebuild  in  case  of  fire  or  other  accident;  Myers  v.  Myrrell,  57  Ga.  520, 
referred  to,  construing  covenant  by  lessee  to  keep  premises  in  ''service- 
able condition";  Harris  v.  Gorlies,  40  Minn.  109,  construing  term  ''dam- 
age by  the  elements."  Denied  in  Wattles  v.  Goal  Go.,  50  Neb.  257, 
holding  that  an  agreement  to  keep  in  good  repair  does  not  include  a 
a  covenant  to  rebuild  structures  destroyed  without  the  lessee's  fault. 
So,  to  same  effect,  in  Van  Wormer  v.  Grane,  51  Mich.  371,  372,  47  Am. 
Bep.  587,  589.  2  Am.  St.  Rep.  368,  note;  61  Am.  St.  Rep.  566,  567, 
note. 

Acts  of  God  are  such,  in  a  legal  sense,  which  do  not  happen  through 
human  agency,  such  as  storms,  lightning,  and  tempests,  p.  423. 

Gited  in  Pope  v.  Farmers'  etc.  Go.,  130  Gal.  141,  holding  incendiary 
fire  not  a  ''damage  by  the  elements";  Ghidester  v.  Ditch  Go.,  59  Gal. 
202,  action  for  damages  caused  by  the  neglect  of  the  defendant  to  keep 
a  ditch  in  proper  repair;  Odd  Fellows'  Mut.  Aid  Assn.  v.  James,  63  Gal. 
€07,  40  Am.  Rep.  112,  where  the  secretary  of  a  corporation,  bound  to 
receive  its  moneys  and  pay  them  over  to  the  treasurer,  was  held  liable 
for  such  moneys  stolen  from  him  because  of  failure  to  use  reasonable 
diligence  in  paying  them  over.  Gited  in  86  Am.  Dec.  297,  note;  97  Am. 
Dee.  409,  note,  defining  "act  of  God." 

Same. — ^When  damages  are  produced  by  conjunction  of  human  agency 
with  the  elements,  tenant's  covenant  to  repair  is  binding,  though  dam- 
ages by  elements  is  excepted,  p.  423. 

Approved  in  Stone  v.  Roscommon  Lumber  Go.,  59  Mich.  31,  holding 
that  the  fact  that  natural  causes  contribute  with  wrongful  acts  of 
the  defendant  in  producing  injury,  does  not  relieve  from  liability.  So 
in  Salisbury  v.  Herchenroder,  106  Mass.  461,  8  Am.  Rep.  355,  case  of 
liability  for  injury  caused  by  a  falling  sign  suspended  over  a  city 
street.  Denied  in  Van  Wormer  v.  Grane,  51  Mich.  371,  372,  47  Am.  Rep. 
587,  689,  holding  that  "damages  by  the  elements,"  excepted  from  a 
lessee's  covenant  to  repair  include  destruction  by  fire  without  lessee's 
fault. 

Gentttl  Citations. — ^In  Hamilton  v.  Feary,  8  Ind.  App.  625,  52  Am 
St.  Rep.  493,  as  to  liability  of  landlord  for  breach  of  covenant  to  repair; 
Hendry  v.  Squier,  126  Ind.  23,  as  to  duty  of  tenant  to  make  trifling 
repairs,  where  the  damages  would  be  great,  charging  the  landlord  with 
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the  costs  thereof.  So,  to  same  effect,  in  notes  to  1  Am.  St  Rep.  432, 
471,  490;  2  Am.  St.  Rep.  368;  19  Am.  St.  Rep.  704;  38  Am.  St  Repi 
482;  60  Am.  St.  Rep.  214;  52  Am.  St.  Rep.  495. 

86  Cal.  424-434.    STEVENSON  v.  BENNETT. 

Mexican  Grant. — ^Floating  grant  not  presented  to  the  land  oonmiiB- 
sioners  within  the  time  allowed  is  deemed  abandoned,  and  the  land 
becomes  a  part  of  the  public  domain.  Pueblo  lands  not  excepted  from 
the  operation  of  this  rule,  pp.  430,  431. 

Cited  in  Bemal  y.  Lynch,  36  Gal.  145,  discussing  validity  of  title 
under  Van  Ness  ordinance,  as  authority  that  title  to  pueblo  lands  wu 
not  deemed  perfect  until  segregation  of  the  lands  from  the  publie 
domain;  Banks  v.  Moreno,  39  Gal.  237,  setting  forth  requisites  of  de- 
scription of  land,  in  order  to  constitute  a  complete  and  perfect  grant  to 
a  specific  parcel  thereof.  Phelan  t.  Poyoreno,  74  Gal.  462,  as  authority 
that  holders  of  titles  to  lands  perfect  at  the  date  of  the  treaty  of 
Gaudalupe  Hidalgo,  could,  if  they  so  elected,  present  them  to  the  Isod 
commissioners  for  confirmation,  but  were  not  bound  to  do  so;  Verooa 
Irrigation  Go.  v.  Los  Angeles,  106  Cal.  245,  holding  that  the  rights  of  s 
city  as  successor  to  a  Mexican  pueblo  are  confined  to  the  rights  of  tlie 
pueblo,  and  has  no  power  to  appropriate  water  to  sell  to  outeide  partiet, 
for  a  profit,  for  use  on  extramunicipal  lands. 

35  CaL  434-441.    COTTLE  y.  LSITCH. 

Dissolution  of  partnership  decreed,  where  one  partner  made  fslts 
entries  in  the  books,  and  defrauded  his  copartner  of  a  part  of  the  psit- 
nership  receipte,  p.  439. 

Cited  in  Inglis  v.  Floyd,  33  Mo.  App.  681,  setting  forth  grounds  suffi- 
cient to  justify  dissolution  of  partnership;  note  to  69  Am  St.  Rep.  431; 
98  Am.  Dea  265,  note. 

36  CaL  441-452.    HIMHELMAN  y.  DANOS. 

Street  Assessments — Complaint  to  recoyer  amount  assessed  for  eitj 
improvement  must  show  a  compliance  with  the  various  provisioiiB  of 
the  stetute  under  which  it  is  sought  to  charge  the  defendent,  other- 
wise he  is  not  liable  for  the  assessment,  p.  448. 

Cited  in  Raisch  y.  Hildebrandt,  146  Gal.  723,  in  action  to  foredoM 
street  assessment  lien,  where  answer  admitted  avermente  of  complaint 
as  to  warrant,  assessment,  diagram,  aflidavit  of  demand  and  noDpsy- 
ment,  error  to  grant  nonsuit  because  plaintiff  rested  case  on  admissiont 
of  answer;  Rhoda  y.  Alamoda  County,  52  CaL  352,  and  the  mling  sp- 
plied  to  a  complaint  in  an  action  on  a  daim  against  a  county;  Psdile 
Paving  Co.  v.  Bolton,  97  CaL  9,  susteining  sufficiency  of  complaint  hi 
action  to  foreclose  lien  of  street  assessment.    So  In  Oakland  Bank  v. 


1787  Notes  on  California  Reports.  35  Cal.  452-460 

Sullivan,  107  Cal.  431,  to  same  effect.  Approved  in  Ferine  v.  Forbush, 
97  Cal.  310,  and  Libbey  v.  Elsworth,  97  Cal.  318,  both  bping  actions 
upon  street  assessments.  Distinguished  in  San  Luis  Obispo  v.  Hen- 
dricks, 71  Cal.  246,  holding  that  complaint  in  action  by  district  attorney 
to  ooUect  a  license  tax,  under  an  ordinance  which  provides  that  the 
tax  collector  may  direct  such  suits  to  be  brought,  need  not  allege  that 
the  action  was  brought  under  an  authorization  by  the  tax  collector; 
White  Pine  County  v.  Herrick,  19  Nev.  37,  which  was  an  action  upon 
a  contract,  namely,  an  action  by  a  county  against  the  sureties  on  an 
official  bond  of  the  county  treasurer,  and  the  ruling  held  applicable. 
Cited  in  City  of  Dallas  v.  Ellison,  10  Tex.  Civ.  App.  43,  as  authority 
that  the  power  of  a  municipal  corporation  to  levy  special  local  assess- 
ments must  be  strictly  construed,  and  every  material  condition  prece- 
dent complied  with;  27  Am.  Dec  148,  note,  treating  on  averment  of 
jurisdictional  facts. 

Street  Assessment. — Warrant  of  assessment  and  diagram  must  be 
recorded  in  the  office  of  the  superintendent  of  streets,  and  assessment 
must  be  attested  by  the  official  signature  of  the  street  superintendent, 
pp.  449,  450,  451. 

Referred  to  as  authority  to  ruling  stated  in  Gillis  v.  Cleveland,  87 
CaL  219.  Cited  in  Ede  v.  Cuneo,  126  Cal.  171,  and  Greenwood  v.  Chan- 
don,  130  Cal.  469,  applying  rule  in  construction  of  street  act  of  1899; 
Dougherty  v.  Hitchcock,  35  Cal.  521,  522;  Witter  v.  Bachman,  117  Cal. 
323,  holding  that  the  omission  of  the  street  superintendent  to  sign  the 
record  of  the  return  of  the  warrant  is  fatal  to  plaintiff's  cause  of  ac- 
tion; Himmelmann  v.  Hoadley,  44  Cal.  225,  holding  that  the  assess- 
ment need  not  have  a  separate  certificate.  Distinguished  in  Gillis  v. 
Cleveland,  87  Cal.  220,  and  holding  that  where  the  warrant  was  prop- 
erly signed  by  the  street  superintendent,  and  countersigned  by  the 
mayor,  the  fact  that  the  name  of  the  mayor  and  the  designation  of  his 
office  were  omitted  from  the  record  by  the  superintendent  does  not 
render  the  recording  ineffectual. 

35  Cal.  452-460.    LIGHTNER  y.  MENZSL. 

Continuance. — ^Absence  of  attorneys  not  ground  for,  under  the  elr- 
eamstanoes  set  forth  in  the  particular  case,  pp.  455,  459. 

Cited  as  authority  in  Baumberger  v.  Arff,  96  Cal.  262,  that  a  party 
has  no  absolute  right  to  a  continuance  because  of  the  absence  of  his 
attorney,  who  is  engaged  in  the  trial  of  a  case  in  another  court. 

Same. — Absence  of  material  witness  contrary  to  promise,  without 
legal  steps  to  procure  his  testimony,  is  not  ground  for  continuancot 
pp.  455,  459. 

Cited  in  74  Am.  Dec.  145,  note. 
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Sureties  are  Liable  upon  all  covenants  of  the  principal  contained  in 
the  contract,  p.  459. 

Cited  in  Bowen  v.  Clarke,  25  Oreg.  596,  declaring  the  rule  that  wliere 
two  or  more  execute  an  instrument  at  the  same  time,  upon  the  same 
consideration,  and  for  the  same  purpose,  they  are  all  jointly  liable  to 
the  other  contracting  party,  although  one  be  designated  therein  ts 
''surety,"  and  sign  as  such. 

Pleading. — ^Where  complaint  avers  sale  and  delivery  of  goods  to  de- 
fendant, and  their  value,  an  answer  denying  the  indebtedness,  but  not 
the  facts  set  forth,  raises  no  issue,  p.  460. 

Approved  in  Gale  v.  James,  11  Colo.  542,  action  for  labor  and  serr- 
ices,  and  a  denial  in  the  answer  of  any  indebtedness.  So  in  Lake  ▼. 
Steinbach,  5  Wash.  663,  action  to  recover  amount  due  upon  a  judgment, 
and  a  denial  of  indebtedness.  Cited  in  Redmond  v.  Weismann,  77  Oil. 
425,  assumpsit  for  work  and  labor,  and  whether  a  denial  of  indebted- 
ness raised  an  issue  as  to  the  amount  or  value  of  the  work  and  labor, 
questioned.  Distinguished  in  Landis  v.  Morrissey,  69  Cal.  87,  aetioo 
for  goods  sold  and  delivered,  the  complaint  alleging  a  promise  to  psy 
for  the  goods  on  demand,  and  the  answer  merely  denying  the  allega- 
tions of  the  complaint.  Evidence  offered  by  the  defendant  showing 
that  the  goods  were  sold  on  a  term  of  credit,  which  had  not  expired 
when  the  action  was  commenced,  was  held  admissible  in  defense  with- 
out being  specially  pleaded. 

General  Citation. — ^In  92  Am.  Dec  758,  extended  note,  diseuBsing  sob- 
ject  of  validity  of  contracts  in  restraint  of  trade. 

35  Cal.  463-470.    JTJDSON  v.  LOVE. 

Judgment  may  be  entered  upon  the  verdict,  when  a  party  dies  after 
verdict  and  before  judgment,  p.  467. 

Cited  in  Tyrrell  v.  Baldwin,  67  Cal.  5,  holding  that  death  of  defend- 
ant in  ejectment  after  answer  filed  and  before  trial  does  not  render 
a  judgment  against  him  void  as  to  those  who  purchased  pendente  lite 
his  interest  in  the  demanded  premises;  and  claiming  that  nothing  in 
the  principal  case  seems  to  militate  against  this  doctrine,  as  the  ques- 
tion whether  such  a  judgment  could  be  collaterally  attacked  was  not 
involved. 

Appeal. — After  death  of  party,  without  revivor,  should  be  dismissed, 
p.  467. 

Approved  in  Shartzer  v.  Love,  40  Cal.  96,  death  of  one  of  seTeral 
respondents  before  notice  of  appeal  was  filed;  McCormick  etc.  Machine 
Co.  V.  Snedigar,  3  S.  Dak.  303,  and  the  principle  applied  to  appeal  taken 
by  administrator  after  he  has  been  fully  discharged  as  such;  Coffin  v. 
Edgington,  2  Idaho,  596,  597,  to  ruling  stated. 

Same. — Where  party  litigant  dies  after  verdict^  the  authority  of  hii 
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attorney  to  act  for  him  ceases,  and  he  can  neither  give  nor  receive 
notice  of  motion  for  new  trial  or  of  appeal,  p.  468. 

Affirmed,  Pedlar  t.  Stroud,  116  Gal.  462.  So  in  Moyle  y.  Landers, 
78  CaL  100,  106,  12  Am.  St.  Rep.  23,  28,  in  which  case,  however,  by 
reaaon  of  the  fraudulent  concealment  of  material  facts  by  the  repre- 
sentatives of  the  deceased  party  respondent  and  his  attorney,  and  by 
a  failure  to  enter  their  objection  to  the  jurisdiction  of  the  court  at  the 
proper  time,  the  representatives  were  held  estopped  to  attack  the  notice 
of  appeal  given  or  to  question  the  jurisdiction  of  the  court;  Holt  v. 
Idleman,  34  Or.  117,  as  to  admission  of  service  of  notice  of  appeal; 
Coffin  V.  Edgington,  2  Idaho,  596,  597,  as  authority  to  the  ruling  stated; 
Clegg  ▼.  Baumberger,  110  Ind.  536,  39  Am.  Dec.  91,  note,  as  authority 
that  the  relation  of  attorney  and  client  is  dissolved  by  the  death  of 
the  latter. 

Heviror. — ^Mode  of  showing  death  of  party,  and  substitution  of  his 
legal  representatives,  pointed  out,  pp.  468,  469. 

Approved  in  McCreery  v.  Everding,  44  Gal.  286,  as  to  notice  of  sub- 
stitution of  executor  as  defendant;  Ex  parte  Tinkum,  54  Cal.  203,  hold- 
ing that,  in  an  action  against  a  public  officer,  upon  his  going  out  of 
office,  his  successor  does  not  become  a  party  to  the  suit,  and  is  not 
affected  by  the  proceedings,  until  made  a  party  under  provisions  of 
section  385  of  the  Code  of  Civil  Procedure.  Cited  in  note  to  50  Am.  St. 
Rep.  741,  742,  treating  of  the  procedure  in  such  cases.  Referred  to  in 
White  V.  Johnson,  27  Greg.  293,  50  Am.  St.  Rep.  732,  setting  forth 
Oregon  practice  in  bringing  in  substituted  personal  representatives  of 
deceased  parties,  where  such  parties  had  not  been  served  with  sum- 
mons. 

Same. — ^It  is  regular  to  suggest  death  of  party  to  action  at  any 
stage  of  the  proceedings,  and  where  the  death  occurs  before  appeal 
taken,  that  fact  may  be  shown  in  the  appellate  court  by  affidavit,  p. 
469. 

Approved  in  Coffin  v.  Edgington,  2  Idaho,  696;  Wood  y.  Watson,  107 
N.  0.  56. 

35  CaL  470.    PBOPLB  y.  6ARNETT.    2  Notes,  812. 
Heqiiisites  of  Indictment  for  selling  land  twice,  p.  476. 

Approved  in  In  re  Weed,  26  Mont.  247,  248,  holding  petition  in  dis- 
barment proceedings  for  selling  land  twice  in  violation  of  Compiled 
Statutes  of  1887,  fourth  division,  section  200,  did  not  state  an  offense. 

36  GU.  476-481.    CORCORAN  y.  DOLL. 

Preliminary  Injunction  granted  to  restrain  the  sale  or  encumbering 
of  land,  pending  the  litigation  of  title,  and  receiver  appointed  to  harvest 
and  preserve  growing  grain  crops,  p.  480. 
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Cited  in  West  t.  Smith,  52  Cal.  325,  holding  that  one  who  has  the 
title  to  a  growing  crop  can  enjoin  another  who  is  insolvent  from  har- 
yesting  and  removing  it;  note  to  Cameron  v.  Groveland  etc.  Co.,  72 
Am.  St.  Rep.  42,  73;  64  Am.  Dec.  491,  note. 

General  Citation. — ^In  Emeric  v.  Alvarado,  64  Cal.  624,  referred  to  as 
treating  the  appeal  from  "an  order  granting  an  injunction  and  appoint- 
ing a  receiver"  as  one  order,  and  holding  that  an  order  appomtlog  a 
receiver  in  an  action  for  partition  is  not  an  appealable  order. 

35  Cal.  481-489.    SANDFOSS  v.  JONES. 

Statute  of  Frauds. — ^A  verbal  agreement  to  bny  land  and  take  title 
thereto  for  the  benefit  of  another,  who  supplies  the  consideration  in 
whole  or  part,  is  not  within  the  statute.  A  resulting  trust  arises  in 
favor  of  the  beneficiary  to  the  extent  of  the  consideration  supplied, 
pp.  486,  487. 

Cited  in  Becker  t.  Schwerdtle,  141  Cal.  389,  quoting  Brison  v.  BrisoSf 
75  Cal.  527;  Prondzinski  v.  Garbutt,  8  N.  Dak.  197,  noted  under  Hey- 
land  y.  Badger,  35  Cal.  404;  Savings  etc.  Soc.  v.  Davidson,  97  Fed.  712, 
noted  under  Hidden  y.  Jordan,  21  Cal.  92;  Price  v.  Reeves,  38  Cal.  460, 
where  the  lender  of  money  took  as  collateral  security,  a  note  and  mort- 
gage for  a  much  larger  sum  on  a  third  person,  with  an  express  under- 
standing that  he  should  foreclose  the  mortgage,  buy  in  the  premises 
at  the  sale,  and  hold  them  in  place  of  the  note  and  mortgage,  as  secur- 
ity only,  for  his  loan.    So  in  O'Connor  y.  Irvine,  74  Cal.  439,  holding 
that  where  the  owner  of  land  about  to  be  sold   for  taxes,  requests 
another  to  buy  it,  and  furnishes  him  money  therefor,  and  the  latter 
buys  it  in  at  the  tax  sale  in  his  own  name,  he  becomes  a  resulting 
trustee  for  the  owner,  although  he  made  no  express  promise  to  purchase 
it  for  the  latter;  Hellman  v.  Messmer,  75  Cal.  170;  Thomas  v.  Jameson, 
77  Cal.  93,  holding  it  unnecessary  that  the  money  should  have  been 
actually  paid  by  the  party  setting  up  the  trust.    It  may  have  been 
paid  by  the  party  who  took  the  title,  but  advanced  as  a  loan  to  the 
other  party  and  if  so,  a  trust  results;  Moritz  y.  Lavelle,  77  CaL  12,  11 
Am.  St.  Rep.  231,  applied  to  an  agreement  to  locate  and  develop  a 
mining  claim  for  the  joint  benefit  of  the  parties;   Broder  v.  Conklin, 
77  Cal.  337,  where  an  attorney  representing  all  the  parties  in  an  in- 
solvency  proceeding  bought   in   the   property   of  the   insolvent  at  the 
assignee's  sale,  in  pursuance  of  a  parol  agreement  between  himself  and 
his  clients,  that  he  should  do  so  for  the  benefit  of  and  in  trust  for  the 
creditors;   Adams  v.  Lambard,  80  Cal.  435,  enforcement  in  equity  of 
agreement  to  reconvey;  Rose  v.  Hayden,  35  Kan.  110,  117,  57  Am.  Rep. 
148,  154,  case  where  an  agent  orally  employed  to  buy  land,  bought  it 
for  himself  and  took  title  in  his  own  name;  Reece  v.  Roush,  2  Mont. 
51>2.  the  facts  being  similar;  Tenney  v.  Simpson,  37  Kan.  363.  case  of 
property   held  in  trust   for  copartnership,  and  holding  that  the  con- 
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Bideration  to  sustain  a  resulting  trust  need  not  in  any  case  pass  direct- 
ly from  the  beneficiary  to  the  grantor  of  the  land;  Wasatch  Minn.  Co. 
T.  Jennings,  5  Utah,  253,  case  of  constructive  trust  in  directors  of  cor- 
poration, and  the  principal  case  said  to  be  "analogous  in  principle"; 
Waller  v.  Jones,  107  Ala.  342,  holding  that  one  who  redeems  another's 
property  from  a  tax  sale  with  his  own  means,  under  an  agreement  by 
that  other  to  repay  when  able,  will  be  considered  a  trustee  for  that 
other;  and  Jasper  v.  Hazen,  1  N.  Dak.  84,  asserting  the  rule  that  when 
one  reoeives  property  as  security  only,  under  a  promise  to  return  it  on 
certain  oontingencies,  he  becomes  a  trustee  for  the  owner. 

Same. — An  agreement  by  one  person  to  purchase  land  for  the  benefit 
of  another,  under  circumstances  which  would  amount  to  a  fraud  upon 
the  latter,  if  the  former  was  allowed  to  repudiate  his  promise,  is  not 
within  the  statute  of  frauds,  p.  487. 

Cited  as  authority  in  Brison  v.  Brison,  75  Cal.  627,  7  Am.  St.  Rep. 
191,  asserting  the  rule  that  in  cases  of  trusts  arising  from  either  actual 
or  constructive  fraud,  the  statute  of  frauds  is  not  a  bar  to  relief; 
Nordholt  y.  Nordholt,  87  Cal.  555,  22  Am.  St.  Rep.  270,  applied  where 
a  minor  procured  land  to  be  conveyed  to  himself  by  his  mother  under 
an  express  promise  that  he  would  reoonvey  to  his  brother  on  arriving 
at  age,  with  intention  not  to  perform  the  promise,  and  to  hold  the 
property  as  his  own;  Hays  v.  Gloster,  88  Cal.  565,  566,  very  similar  to 
the  principal  case,  and  holding  that  a  promise  made  without  any  in- 
tention of  performing  it  is  fraudulent.  Distinguished  in  Taylor  v.  Kelly, 
103  Cal.  184,  holding  that  where  there  is  no  relation  of  confidence  be- 
tween the  parties,  no  trust  arises  under  a  verbal  agreement  in  respect 
to  the  purchase  of  lands,  if  there  is  no  fraud,  undue  influence,  nor  other 
wrongful  act,  nor  any  accident  or  mistake  connected  with  the  agree- 
ment.   Cited  in  14  Am.  Dec.  278,  note,  to  ruling  stated. 

General  Citation.— In  Towsley  ▼.  Moore,  30  Ohio  St.  185,  27  Am. 
Rep.  434,  as  sustaining  the  principle  that  the  mere  fact  that  the  ap- 
plication of  the  statute  of  frauds  would  work  a  fraud  is  a  sufiScient 
reason  why  such  application  should  be  withheld. 

35  Cal.  489-502.    STONE  y.  BROOKS. 

l>edication. — ^Where  the  owner  of  land  surveys  and  plats  his  prop- 
erty, and  makes  sales  of  lots  with  reference  to  such  plat,  the  streets 
designated  thereon  are  irrevocably  dedicated  to  the  public  use,  and 
formal  acceptance  by  the  corporate  authorities  is  not  necessary,  p. 
497. 

Cited  in  Hartley  v.  Vermillion,  141  Cal.  349,  holding  party  estopped 
from  denying  dedication  of  road  under  facts  stated;  London  etc.  Bank 
T.  City,  90  Fed.  700,  61  U.  S.  App.  236,  holding  dedication  established 
under  facts  stated;  San  Leandro  v.  Le  Breton,  72  Cal.  175,  applying 
the  rule  also  to  public  squares  or  plazas  represented  on  the  map.     So 
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in  Archer  v.  Salinas  City,  93  Cal.  53,  54,  disapproying  People  v.  Beed, 
81  Cal.  78,  15  Am.  St.  Rep.  29,  wherein  the  ruling  stated  is  attacked 
and  a  distinction  made  between  the  right  of  the  public  authorities  to 
claim  a  dedication,  and  the  right  of  a  purchaser  to  compel  the  opening 
of  a  street  on  the  ground  of  estoppel;  Smith  y.  San  Luis  Obispo,  95 
Cal.  471,  holding  that  formal  acceptance  is  not  necessary;  Carrier  ▼. 
Howes,  103  Cal.  435,  case  of  sale  of  lots  bordering  on  designated  alley; 
Hall  V.  Kauffman,  106  Cal.  452,  as  authority  that  acceptance  of  a  dedi- 
cation of  land  as  a  public  highway  may  be  established  by  eTidence  of 
its  user  as  such  by  the  public;  City  of  Denver  v.  Clements,  3  Cok.  481; 
and  Carter  v.  City  of  Portland,  4  Oreg.  345,  as  authority  to  ruling 
stated.  Cited  in  27  Am.  Dec.  563,  564,  568,  discussing  subject  of  dedica- 
tion in  an  extended  note. 

Same. — ^A  street  or  court  which  is  a  mere  cal  de  sac,  may  be  the 
subject  of  dedication  to  public  use,  p.  498. 

Approved  in  Smith  v.  San  Luis  Obispo,  95  CaL  468.  Cited  in  S7  An. 
Dec  562,  note. 

35  Cal.  503-509.    PEOPLE  y.  TOMLINSON. 

To  constitute  crime  of  forgery,  the  forged  instrnment  must  be  OM 
which,  if  genuine,  may  injure  another,  p.  507. 

Cited  in  People  v.  Cole,  130  CaL  15,  holding  indictment  as  to  forged 
check  insufficient;  People  v.  Parker,  114  Mich.  446,  ruling  similariy  as 
to  instrument  void  on  its  face;  State  v.  Evans,  15  Mont.  541,  as  to 
void  order  on  third  person  to  pay  money;  Ex  parte  Finley,  66  Oal  263. 
holding  that  a  certified  copy  of  a  decree  of  divorce,  with  oovt  eetl 
attached,  may  be  forged;  People  v.  Bibby,  91  Oal.  474,  that  order  for 
requisition  for  school  warrant  may  be  subject  of  forgery;  People  t. 
Munroe,  100  Cal.  666,  38  Am.  St.  Rep.  324,  a  writing  purporting  to  be 
an  assignment  of  the  unearned  salary  of  a  teacher,  the  court  hoMisg 
that  instruments  which  are  not  nudum  pactum,  but  merely  void  on  the 
ground  that  they  are  against  public  policy  or  ultra  vires,  are  the  sub- 
ject of  forgery.  Cited  in  8  Am.  St.  Rep.  466,  extended  note  on  subject; 
and  referred  to  in  45  Am.  Dea  606,  note. 

Same. — ^If  an  indictment  merely  sets  out  an  Instrument  whidi  »  a 
nullity  upon  its  face,  without  any  averment  showing  how  it  can  be 
made  to  act  injuriously  or  fraudulently,  by  reason  of  matter  alimtde, 
no  case  is  made,  p.  507. 

Rule  recognised  in  People  v.  Todd,  77  CaL  466,  but  holding  that 
when  a  forged  will  appears  to  be  valid  upon  its  face,  it  is  not  neces- 
sary to  allege  matters  aliunde  to  show  in  what  manner  the  person 
alleged  to  have  been  injured  could  be  affected  by  the  forgery,  nor  the 
fact  that  the  testator  had  property  to  bequeath.  Approved  in  State 
V.  Anderson,  30  La.  Ann.  563.  So  in  Raymond  v.  People,  2  Colo.  App. 
344,  holding  that  forgery  cannot  be  predicated  upon  an  instrament 
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which,  by  reason  of  noncompliance  with  statutory  requirements^  Is  void 
upon  its  face.     Cited  in  22  Am.  Dea  316,  note. 

Indictment  may  charge  acts  or  intent  conjunctively,  in  one  count, 
where  the  statute  describes  them  disjunctively,  but  this  rule  does  not 
apply  where  the  words  used  disjunctively  in  the  statute  are  synony- 
mous, p.  508. 

Cited  in  People  v.  O'Brien,  130  Cal.  3,  sustaining  information  for 
rape  by  use  of  narcotics;  Territory  v.  Poulier,  8  Mont.  150,  holding  that 
forgery  may  be  charged,  in  separate  counts,  each  based  upon  the  dif- 
ferent modes  of  committing  the  crime,  as  specified  in  the  statute;  State 
V.  Malish,  15  Mont.  509,  48  Am.  St.  Rep.  702,  where  the  jury  found 
the  defendant  guilty  of  uttering  a  forged  check,  and  held  sufficient  to 
sustain  a  conviction  for  forgery;  State  v.  Brookhouse,  10  Wash.  89, 
information  for  larceny,  and  holding  that  the  use  of  the  disjunctive 
"ot"  did  not  render  the  pleading  bad;  Allred  v.  State,  89  Ala.  114, 
indictment  for  retailing  without  license;  61  Am.  Dec.  478,  note,  col- 
lecting the  authorities. 

35  Cal.  512-527.    DOUGHERTT  y.  HITCHCOCK. 

Street  Assessment  is  an  official  act,  and  must  be  attested  by  the 
official  signature  of  the  superintendent  of  streets,  p.  521. 

Affirmed  in  Himmelmann  v.  Cofran,  36  CaL  412,  413;  Budcman  t. 
Ferguson,  108  Cal.  35;  Witter  v.  Bachman,  117  CaL  323. 

Same. — ^Authority  of  board  of  supervisors  to  make  street  improve- 
ments must  be  in  strict  pursuance  of  statutory  provisions  relative 
thereto,  pp.  521,  626. 

Cited  in  Kutchin  v.  Engelbret,  129  Cal.  637,  638,  holding  contract 
void  when  for  less  work  than  proposed  in  resolution  of  intention;  Ber- 
wind  V.  Galveston  etc.  Co.,  20  Tex.  Civ.  App.  430,  holding  acceptance 
by  city  council  of  part  performance  of  contract  ineffectual;  Chambers 
T.  Satterlee,  40  Cal.  530,  holding  that  a  contract  entered  into  by  the 
superintendent  of  streets,  divisible  in  its  nature,  is  valid  to  the  extent 
that  it  is  authorized  by  resolution  of  the  board  of  supervisors;  City 
of  Stockton  V.  Whitmore,  50  Cal.  556,  holding  that  where  a  city  coun- 
cil adopts  a  resolution  of  intention  to  improve  a  street,  or  part  thereof, 
it  has  no  jurisdiction  to  improve  only  a  portion  of  the  street  embraced 
in  the  resolution;  Brock  v.  Luning,  89  Cal.  321,  in  approval  of  ruling 
stated.  So  in  Capron  v.  Hitchcock,  98  CaL  430,  construing  act  of  1885, 
relating  to  street  improvements;  Treanor  v.  Houghton,  103  Cal.  58, 
holding  separate  contracts  not  allowable  for  single  improvement  under 
act  of  1885;  St.  John  v.  East  St.  Louis,  136  HI.  214,  holding  that  an 
improvement  required  by  a  city  ordinance  is  an  entirety,  and  the  aban- 
donment of  a  part  of  it  is  fatal  to  the  whole  proceeding.  Cited  in 
DoweU  V.  City  of  Portland,  13  Greg.  264,  dissenting  opinion  of  Thayer, 
J.,  bearing  on  validity  of  assessment  for  street  improvement. 
Notes  Cal.  Rep.— 113 
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Same. — ^No  appeal  need  be  taken  from  an  illegal  assessment,  p.  524. 

Explained  in  Chambers  v.  Satterlee,  40  Cal.  524,  and  holding  that 
the  remedy  in  the  particular  case  was  by  appeal  to  the  board  of  super- 
visors; Mahoney  v.  Braverman,  54  Cal.  571,  holding  that  the  defect 
in  the  particular  case  could  not  be  cured  by  an  appeal  to  the  board 
of  supervisors.  So  in  Manning  v.  Dean,  90  Cal.  616.  So,  to  the  same 
effect,  in  McBean  v.  Redick.  96  Cal.  193;  Schwiesau  v.  Mahon,  110  CaL 
547,  criticising  Chambers  v.  Satterlee,  supra;  Warren  t.  Chandos,  115 
Cal.  387,  in  approval  of  ruling  stated. 

35  Cal.  528-534.    SHARP  v.  BRUNNINGS. 

Jurisdiction. — ^Recital  in  judgment  of  court  of  general  jurisdiction, 
that  summons  was  duly  served  on  defendant,  is  conclusive  upon  the 
question  of  jurisdiction  in  a  collateral  proceeding,  p.  533. 

Affirmed  in  McCauley  y.  Fulton,  44  Cal.  361;  In  re  Eichhoff,  101  CaL 
603,  a  case  in  which  there  was  no  proof  of  service  of  summons  or  ap- 
pearance on  part  of  defendant,  and  the  judgment  was  silent  concernui; 
jurisdiction  of  person  of  defendant.  Principle  of  decision  approved  in 
Baker  v.  Zavella,  1  Posey,  633;  Bradford  v.  Rogers,  2  Posey,  60,  hold- 
ing that  a  judgment  was  not  void  because  it  failed  to  give  the  dirii- 
tian  name  of  the  defendant.  Cited  in  94  Am.  Dec  765,  note,  to  the 
ruling  stated. 

35  CaL  534-549.    CLARK  ▼.  WILL£TT. 

Attorneys  are  officers  of  the  court,  and  answerable  to  it  for  the 
proper  performance  of  their  professional  duties,  p.  539. 
Cited  in  2  Am.  St.  Rep.  847,  extended  note,  treating  of  summary  jnxii- 

iiction  of  court  over  attorneys.    So  in  16  Am.  Dec.  99,  note. 

Same. — Attorney's  license  is  prima  facie  evidence  of  his  authority 
to  appear  for  any  person  whom  he  professes  to  represent,  p.  540. 

Approved  in  People  v.  Mariposa  Co.,  39  Cal.  684. 

Motion  to  dismiss  is  proper  procedure,  when  authority  of  attoinej 
is  challenged,  p.  540. 

Approved  in  Ventura  County  v.  Clay,  119  Cal.  215,  action  instituted 
by  district  attorney  in  the  name  and  on  behalf  of  county  without 
authority;  State  v.  Estes,  34  Or.  202,  but  holding  authority  by  ratifi- 
cation sufficiently  shown  under  facts  stated;  designating  prooedure  is 
such  case,  in  State  v.  Thompson,  64  Tex.  693. 

Evidence  in  ehief  must  be  confined  to  matters  put  in  issue,  p.  544 
Approved  in  People  v.  Taylor,  36  Cal.  265;  Martinez  v.  Planel,  36 
Cal.  580  (action  for  damages  for  personal  injuries);  referred  to  ii 
Chicago  etc.  R.  R.  Co.  y.  Champion,  9  Ind.  App.  514,  53  Am.  Si  Bep. 
361,  as  bearing  on  the  question  of  admissibility  of  evidence  of  the  re- 
sult of  experiments  or  tests  to  prove  a  fact,  and  holding  sudh  endcnot 
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admissible  when  the  proper  foimdation  is  laid.    Cited  in  66  Am.  Dec. 
245,  note.    So,  to  same  effect,  in  Medsker  y.  Pogue,  1  Ind.  App.  200. 

Water  Rights. — ^Expert  Evidence  is  admissible  as  to  cause  of  settling 
and  cracking  of  surface,  p.  544. 

Cited  in  Finn  v.  Cassidy,  165  N.  Y.  594,  admitting  such  evidence  as 
to  propriety  of  method  of  excavating  for  foundation  of  building. 

Use  of  Property. — ^Relative  rights  of  ditchowners,  and  owners  of 
mining  claim,  and  the  maxim,  ''Sic  utere  tuo  ut  alienum  non  laedas,*' 
held  to  apply,  p.  548. 

Cited  in  Lorenz  v.  Waldron,  96  Cal.  249,  action  to  enjoin  defendant 
from  tunneling  under  plaintiff's  water-ditch;  Geddis  v.  Parrish,  1  Wash. 
591,  action  to  enjoin  obstruction  of  irrigating  ditch;  Prince  v.  McCoy, 
40  Iowa,  536,  as  authority  that  equity  will  not  interfere  to  restrain  an 
act  that  injures  no  one;  in  this  case,  including  a  public  street  that 
could  not  be  used  for  the  purpose  to  which  it  was  dedicated. 

86  CaL  649-563.    HASTINGS  v.  CUNNINGHAM. 

Reference  cannot  be  ordered  for  purpose  of  trying  all  the  issues  in 
action  for  partition,  in  which  there  is  a  party  whose  name  is  unknown, 
and  whose  consent  cannot,  therefore,  be  procured,  p.  552. 

Cited  in  79  Am.  Dec  208,  extended  note,  discussing  subject  of  com- 
pulsory reference.  Referred  to  in  Huston  v.  Wadsworth,  5  Colo.  215, 
as  to  power  of  court  to  direct  a  reference  when  the  examination  of  a 
long  account  is  required. 

Jurisdiction. — Rule  that  court  has  no  power  over  Its  own  judgments 
upon  the  expiration  of  the  term  has  no  application,  except  to  final 
judgments,  and  not  while  the  proceedings  are  in  fieri,  p.  552. 

Approved  in  Bixby  v.  Bent,  69  Cal.  532,  appeal /from  an  interlocutory 
decree  and  an  order  denying  the  motion  for  a  new  trial,  in  an  action 
for  partition;  Wiggin  v.  Superior  Court,  68  Cal.  401,  holding  that  the 
court  has  power  to  correct  mistakes  in  its  proceedings,  and  to  annul, 
within  a  reasonable  time,  orders  and  judgments  inadvertently  made. 
The  application  was  for  a  writ  of  prohibition,  and  the  question  turned 
upon  the  authority  of  the  court  to  set  aside  and  annul  the  decree  of 
final  discharge  of  the  petitioner  as  administrator;  People  v.  Greene, 
74  Cal.  404,  5  Am.  St.  Rep.  451,  holding  that  a  judgment  void  upon  its 
face  may  be  set  aside  by  the  court  rendering  it  at  any  time  after  its 
entry;  Rued  v.  Cooper,  109  Cal.  687,  holding  that  the  court  has  power 
at  any  time  to  set  aside  an  order  discharging  an  assignee  in  insolvency 
from  liability  to  creditors. 

Order  of  court  for  partition  of  lands,  or  for  a  sale  in  case  partition 
cannot  be  made,  is  not  a  final  judgment  in  an  action  for  partition,  but 
must  be  succeeded  by  a  judgment  confirming  the  partition  or  sale,  p. 
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Cited  as  authority  in  Fredericks  t.  Davis,  6  Mont.  459,  also  an  action 
for  partition  and  sale;  Harrington  v.  Goldsmith,  136  CaL  170,  holding 
improper  the  inclusion  of  costs  therein;  In  re  Estate  of  WillbLmson, 
26  Utah,  52,  an  order  directing  sale  of  lands  hj  an  executor  is  not  i 
final  appealable  order. 

35  Cal.  553-556.    PEOPLE  v.  TTLER.    S.  C.  36  CaL  622. 

Indictment  for  Rape  charging  the  principal  offense  and  an  assault 
with  intent  to  commit  such  offense,  is  not  demurrable  on  the  ground 
that  it  charges  two  offenses,  p.  554. 

Approved  in  People  v.  Harrold,  84  CaL  569,  indictment  for  forgery 
alleging,  in  a  single  count,  a  series  of  acts  named  in  the  statute,  either 
of  which  would  constitute  the  crime  of  forgery. 

Witness. — Question  of  veracity  is  one  of  fact  for  the  jury,  and  it 
is  not  essential  to  the  successful  impeachment  of  a  witness  tbat  the 
impeaching  witness  should  state  that  he  would  not  believe  him  under 
oath,  p.  555. 

Approved  in  Laclede  Bank  ▼.  Keeler,  109  IlL  390.  Cited  in  Hiamiltott 
V.  People,  29  Mich.  187,  holding  it  proper  to  ask  the  impeaching  witneai 
whether  he  would  believe  the  witness  under  oath,  when  the  inquiry  it 
properly  confined  and  guarded;  73  Am.  Dec  774,  note,  to  ruling  state! 

35  Cal.  556-558.    MOTES  ▼.  GRIFFITH. 

Findings. — Legal  presumption  is  in  favor  of  correctness  of  iindiiigB 
and  decision  of  the  court  below,  p.  568. 

Cited  in  Anthony  v.  Jillson,  83  CaL  299,  holding  that  a  specifleatioB 
which  attacks  mere  conclusions  of  law  is  insufiScient. 

Insufficiency  of  Evidence  will  not  be  considered  when  spedfieatloni 
are  insufficient,  p.  658. 

Cited  in  Nichols  v.  Stangler,  7  N.  Dak.  105,  holding  spedficationa  «• 
sential  under  local  statutes. 

35  Cal.  558-576.    FRANKLIN  ▼.  HERIDA    95  Am.  Dee.  129. 

Doctrine  of  estoppel  is  not  favored,  and  is  not  to  be  applied  except 
where  to  allow  the  truth  to  be  told  would  consummate  a  wrong  to  the 
one  party  or  enable  the  other  to  secure  an  unfair  advantage,  p.  667. 

Approved  in  Wheaton  v.  Insurance  Co.,  76  CaL  430,  9  Am.  St  B«p. 
226,  a  case  where  the  insurer  was  held  not  estopped  from  claiming  a 
forfeiture  of  the  policy  because  of  the  fraudulent  representationa  of 
the  insured  as  to  the  value  of  the  property.  Cited  in  98  Am.  De&  492, 
note,  to  ruling  stated;  99  Am.  Dec.  384,  note,  estoppel  in  pais,  when 
arises. 

Bare  possession  by  tenant  of  the  demised  land  at  time  lease  is  gim 
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is  sufficient  to  take  the  case  out  of  the  operation  of  the  general  rule, 
that  the  tenant  cannot,  before  surrendering  possession,  dispute  the  land- 
lord's title,  pp.  566,  568. 

Approved  in  Peralta  y.  Ginochio,  47  Cal.  460,  but  holding  that  the 
tenant  must,  in  order  to  avail  himself  of  the  rule,  prove  paramount 
title  in  himself,  or  those  under  whom  he   claims.     Cited  in  Palmtag 
▼.  Doutrick,  59  Cal.  168,  43  Am.  Rep.  256,  a  case  involving  rights  of 
pledgor  and  pledgee;   Pacific  Mut.  L.  Ins.  Co.  v.  Stroup,  63  Cal.   153, 
where  the  party  accepted  a  lease  through  misapprehension  of  his  rights, 
and  held  not  to  be  estopped  by  the  lease;  Davis  v.  McGraw,  82  Cal. 
138,  in  affirmance  of  the  ruling.     So  in  Oneto  v.  Restano,  89  Cal.  68, 
case  of  lessee  of  water  right  who  was  in  possession  at  the  time  the 
lease  was  given;   Lakin  v.  Dolly,  53  Fed.  Rep.  339,  in  approval,  but 
holding  that  the  doctrine  would  require  in  certain  cases  some  qualifi- 
cation; Knowles  v.  Murphy,  107  Cal.  114,  holding  the  rule  inapplicable 
in  actions  of  unlawful  detainer,  for  the  reason  that  in  such  actions 
the  question  of  title  is  not  involved,  and  cannot  be  raised.     Distin- 
guished in  Piper  v.  Cashell,  122  Fed.  616,  where  tenant  in  possession 
under  lease   takes  second  lease  from  hostile  claimant  and  by  reason 
thereof  remains  in  possession,  he  cannot  dispute  second  lessor's  title. 
Disapproved,  holding  that  a  lessee,  though  in  possession  at  the  time 
of  the  making  of  the  lease,  cannot,  in  the  absence  of  deception,  fraud, 
or  duress,  deny  the  landlord's  title,  in  Parrott  v.  Hungelberger,  9  Mont. 
533,  534.    So,  to  same  effect,  in  Lyon  v.  Washburn,  3  Colo.  205;  Crockett 
v.  AHhouse,  35  Mo.  App.  412;  Dixon  v.  Stewart,  113  N.  C.  415;  Tyler 
V.  Davis,  61  Tex.  677;  Voes  v.  King,  33  W.  Va.  241;  Williams  v.  Wait, 
2  S.  Dak.  218;   39  Am.  St.  Rep.  774.     Cited,  as  bearing  generally  on 
subject  of  estoppel  of  tenant  to  deny  landlord's  title,  in  Steele  v.  Bond. 
28  Minn.  274;  and  notes  to  13  Am.  Dec.  69;  98  Am.  Dec.  492;  99  Am. 
Dec.  466;  39  Am.  St.  Rep.  776;  54  Am.  St.  Rep.  764. 

General  Citation.— Estate  of  Cook,  77  Cal.  230. 

35  CaL  576-601.    GATES  v.  SALMON.    95  Am.  Dec  139;  S.  C.  46  Cal. 
363. 

Statute  must  be  so  construed  as  to  give  effect,  if  possible,  to  every 
portion  of  it,  p.  587. 

Cited  in  Prowitt  v.  City,  11  Colo.  App.  70,  construing  local  ordinance; 
Baker  v.  Payne,  22  Greg.  344,  construing  statute  creating  office  of  at- 
torney-general; Cleveland  etc.  R.  R.  Co.  v.  Backus,  133  Ind.  527;  Pitts- 
burgh etc.  R.  R.  Co.  V.  Backus,  133  Ind.  638,  construing  statute  rela- 
tive to  taxation;  Piatt  v.  Union  Pac.  R.  R.  Co.,  99  U.  S.  59,  construing 
act  of  congress  of  1862,  incorporating  the  defendant  company.  Cited 
in  95  Am.  Dec.  161,  note;  99  Am.  Dec.  614,  note,  to  ruling  stated. 

Cotenancy.— Conveyance  by  one  tenant  in  common  of  a  specific  por- 
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tion  of  the  common  lands  is  not  void,  but  cannot  be  made  to  the  preju- 
dice of  the  tenants  not  uniting  in  the  conveyance,  p.  587. 

Approved  in  Howze  v.  Dew,  90  Ala.  182,  24  Am.  St.  Rep.  785,  mort- 
gage by  one  tenant  in  common  of  his  undivided  interest;  Holbrook  t. 
Bowman,  62  N.  H.  321,  322;  Harlan  v.  Langham,  69  Pa.  St.  238;  Wortb- 
ington  V.  Staunton,  16  W.  Va.  238,  also  in  approval  of  the  ruling  stated. 
Cited  in  Shepherd  v.  Jemigan,  51  Ark.  278,  14  Am.  St.  Rep.  52,  holding 
that  if  several  pieces  of  land  are  held  in  common  by  the  same  persons, 
either  may  convey  his  interest  in  each  parcel;  Battle  v.  John,  49  Tex. 
210,  and  holding  that  tenant  in  common  will  not  be  allowed  to  foroe 
partition  of  a  common  estate;  41  Am.  Dec  406,  note;  28  Am.  St.  Bepi 
846,  note;  40  Am.  St.  Rep.  81,  note,  to  ruling  stated.  Examined  and 
limited  in  Pfeiffer  v.  Regents  of  University,  74  CaL  163,  21  Am.  St 
Rep.  504,  note,  holding  that  a  tenant  in  common  of  land  has  no  power, 
as  against  his  cotenant,  to  convey  to  a  stranger  the  right  to  <Uyert 
water  from  the  land;  nor  can  he,  in  a  conveyance  of  his  own  interest 
in  the  common  property,  create  such  an  easement  by  a  reservation  to 
himself  for  the  benefit  of  adjoining  land  which  he  owns  in  severalty. 

Same. — Grantee  acquires  all  the  interest  of  his  grantor  in  sudi  spe- 
cial tract,  which  interest  Is  a  tenancy  therein  with  the  ootenants  of 
his  grantor,  p.  588. 

Cited  in  Mee  v.  Benedict,  98  Mich.  272,  39  Am.  St.  Rep.  552,  m  which 
case  part  of  the  owners  of  an  undivided  tract  of  timber  land  conveyed 
their  interest  in  the  timber  to  a  stranger,  and  subsequently  joined 
with  the  remaining  owner  in  a  deed  in  fee  of  the  whole  tract  to  a  third 
person,  without  reservation  of  the  timber,  and  with  notice  to  sndi 
grantee  of  its  sale  and  conveyance.  The  vendee  of  such  timber  was 
held  to  be  substituted  to  the  rights  of  his  grantors,  and  could  compel 
partition  of  the  timber  and  land  as  a  whole;  2  Am.  St.  Rep.  284,  note, 
to  ruling  stated.    So  in  Emeric  v.  Alvarado,  90  Cal.  457,  458. 

Partition. — ^AU  parties  in  interest  should  be  joined  in  action  for,  ia- 
cluding  all  grantees  of  original  owners,  pp.  589,  et  seq. 

Affirmed  in  Sutter  v.  San  Francisco,  36  Gal.  116.  Cited  in  Emeric 
V.  Alvarado,  90  Cal.  457,  with  approval,  as  so  holding;  Ferris  v.  Mont- 
gomery etc.  Imp.  Co.,  04  Ala.  569,  33  Am.  St.  Rep.  155,  a  suit  for  parti- 
tion, holding  that  a  plea  of  one  of  the  defendants  averring  that  the 
interest  claimed  by  another  defendant  belonged  to  the  United  States 
would,  if  sustained  by  the  proof,  render  a  final  partition  impossible, 
unless  the  United  States  consented  to  become  a  party  to  the  eaose. 
Ruling  approved  in  Boggess  v.  Meredith,  16  W.  Va.  28. 

Same. — Scope  and  tenor  of  statute  relating  to  partition  show  that 
the  intention  was  to  make  the  one  judgment  of  partition  final  ana 
conclusive  on  all  persons  interested  in  the  property  or  any  part  of  it. 
of  whom  the  court  could  acquire  jurisdiction,  p.  593. 
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Approved  in  Hancock  v.  Lopez,  53  Cal.  371;  Martin  v.  Walker,  58 
Cal.  594.  Cited  in  Goodale  v.  Fifteenth  Dist.  Court,  56  Cal.  35,  dissent- 
ing opinion  of  Sharpstein,  J.,  maintaining  that  the  proceeding  for  par- 
tition is  a  special  proceeding,  and  that  the  statute  prescribes  its  course 
and  effect;  87  Am.  Dec  87,  note;  58  Am.  St.  Sep.  194,  note,  to  ruling 
stated. 

Same. — ^Action  for  partition  is  more  equitable  than  legal,  p.  593. 

Approved  in  Emeric  v.  Alvarado,  64  Cal.  619,  629,  90  Cal.  457;  Ryer 
V.  Ryer  Co.,  126  Cal.  483  (noted  under  Waterman  v.  Lawrence,  19  Cal. 
218),  on  point  that  proceeding  is  a  special  statutory  one;  Ivancovich 
V.  Weilenman,  144  Cal.  762,  on  point  that  decree  may  adjudicate  rights 
of  defendant  inter  se;  and  see  Adams  v.  Hopkins,  144  Cal.  29,  on  point 
that  adverse  titles  may  be  litigated;  Luco  v.  De  Toro,  91  Cal.  523, 
holding  that,  in  such  action,  the  parties  may  assert  any  title  that  they 
may  have,  legal  or  equitable.  So,  to  same  effect,  in  Kromer  v.  Friddy, 
10  Wash.  640;  Woodward  v.  Superior  Court,  95  Cal.  276,  and  holding 
that  the  superior  court  has  jurisdiction  to  appoint  a  receiver  in  an 
action  of  partition,  citing  Goodale  v.  Fifteenth  Dist.  Court,  56  Cal.  29. 

General  Citation. — ^In  89  Am.  Dec.  433,  extended  note,  as  to  right  of 
disseised  ootenant  to  partition  by  virtue  of  statutory  provisions. 

35  CaL  602-606.    MEAGHER  v.  GAGLIARDO. 

Stipulations. — ^Agreement  as  to  trial  of  a  cause  is  with  the  court, 
as  well  as  with  parties,  and  should  be  enforced,  p.  605. 

Distinguished  in  Borkheim  v.  North  British  etc.  Ins.  Co.,  38  Cal.  623, 
holding  that  a  stipulation  not  in  writing  and  filed  with  the  derk,  nor 
entered  in  the  minutes  of  the  court  at  the  time,  is  not  binding  upon 
the  parties,  and  cannot  be  enforced  by  the  court. 

35  CaL  606-620.    PEOPLE  T.  SAN  FRANCISCO  AND  ALAMEDA  RAIL- 
ROAD CO. 

Lease  to  ferry  company  of  wharf  in  San  Francisco  by  harbor  com- 
mbsioners,  construing  act  of  1864  relative  to  the  improvement  and  pro- 
tection of  the  wharves,  docks,  and  waterfront  in  the  city  and  county 
of  San  Francisco,  pp.  613,  et  seq. 

Cited  in  Town  of  Wilton  v.  Town  of  Weston,  48  Conn.  338,  constru- 
ing statute,  applying  the  rule  that  courts  should  uphold  a  statute,  if 
it  may  be  done  by  any  reasonable  interpretation;  McConihe  v.  Mc- 
Murray,  17  Fla.  266,  holding  that  an  act  regulating  mimicipal  business 
must  be  general  and  of  uniform  operation. 

U    CaL    621-624.     WESTERN    PACIFIC    RAILROAD    COMPANY    ▼. 
REED. 

Eminent   Domain.— Commissioners   in   proceeding  to  condemn  lands 
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for  railroad  purposes  are  not  bound  by  the  testimony  of  witnases, 
but  are  allowed  and  required  to  view  the  premises,  and  found  their 
award  upon  their  own  judgments,  as  well  as  the  judgments  of  the  wit- 
nesses, p.  623. 

Cited  in  United  States  v.  Seufert,  87  Fed.  37,  applying  rule  to  esti- 
mate by  jury  and  holding  instruetions  thereon  properly  refused;  Saint 
Croix  Lumber  Co.  v,  Pennington,  2  Dak.  Ter.  521,  holding  that  the 
commissioners  may  resort  to  any  source  of  information  to  guide  their 
judgments. 

35  Cal.  624-634.    BEALS  v.  AMADOR  COUNTY. 

Taxation. — Only  restriction  imposed  by  the  constitution  upon  leg- 
islative discretion  in  matter  of  taxation  is,  that  it  shall  be  equal  and 
uniform,  and  in  proportion  to  the  property  taxed,  p.  630. 

Referred  to  in  51  Cal.  36,  21  Am.  Rep.  693,  as  having  no  immediate 
bearing  on  any  point  involved  in  the  controversy,  and  holding  that 
the  legislature  has  not  the  power  to  levy  an  assessment  not  uniform 
and  equal,  in  an  incorporated  city,  for  the  purpose  of  improving  a 
street,  nor  can  it,  after  an  assessment  has  been  made  by  the  municipal 
authorities  for  such  purpose  which  is  void  for  want  of  uniformity  and 
equality,  validate  it. 

Same. — ^Legislature  may  recognize  a  moral  obligation  as  the  sole 
basis  for  the  imposition  of  taxes,  p.  632. 

Approved  in  Sinton  v.  Ashbury,  41  CaL  530;  Wilcox  v.  Deer  I/)dge 
County,  2  Mont.  579,  maintaining  power  of  legislature  to  create  countj 
indebtedness  for  construction  of  public  highways;  Warder  v.  Commis- 
sioners, 38  Ohio  St.  643,  principle  approved.  Cited  in  extended  notes 
to  80  Am.  Dec.  733;  16  Am.  St.  Rep.  369;  51  Am.  St.  Rep.  859. 

35  Cal.  634-646.    TYNAN  v.  WALKER.   95  Am.  Dec.  152. 

Statute  of  Limitations. — General  words  in  the  statute  must  receive 
a  general  construction,  and,  if  there  be  no  express  exception,  the  courts 
can  make  none.  The  intent  of  the  legislature  must  be  found  in  the 
statute  itself,  pp.  640,  642. 

Cited  in  Nelson  v.  Merced  Co.,  122  Cal.  647,  applying  rule  to  statute 
as  to  claims  against  county;  Vandall  v.  Teague,  142  Cal.  474,  on  point 
that  statute  must  be  applied  in  all  cases  where  exception  is  not  spe- 
cifically made;  dissenting  opinion  in  Chauncey  v.  Dyke  Bros.,  119  Fed. 
13,  14,  majority  holding  under  act  of  Arkansas  of  1895,  page  217.  sec- 
tions 3,  10,  where  mortgage  was  executed  to  secure  money  for  improve- 
ments, but  only  portion  thereof  went  to  pay  for  labor  or  materials, 
lien  of  laborers  or  materialmen  superior  to  that  of  mortgagee  as  to 
portion  of  money  not  used  for  labor  or  materials;  Martin  r.  Bond, 
14  Cok).  470,  applied  to  construction  of  exemption  statute;  Soott  v. 
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IGsBoari  Pac  Ry.  Co.,  38  Mo.  App.  527,  construing  statute  requiring 
railway  company  to  keep  its  right  of  way  free  from  rubbish;  McFerrea 
y.  Umatilla  County,  27  Oreg.  313,  construing  statute  imposing  liability 
on  counties  for  injuries  caused  by  defective  county  roads  or  bridges; 
Hope  Min.  Co.  y.  Kennon,  3  Mont.  38,  construing  Reyenue  Act;  and 
lAughter  y.  Seela,  50  Tex.  186,  as  authority  that  if  there  is  nothing 
in  the  statute  to  limit  its  general  words,  they  must  have  a  general 
effect.  Cited  in  notes  to  99  Am.  Dec  614;  12  Am.  St.  Rep.  826;  and 
37  Am.  St.  Rep.  521,  that  legislative  intent  must  be  found  in  statute. 

Same. — Clause  in  statute  providing  that  civil  action  shall  be  com- 
menced within  certain  periods  prescribed  "after  the  cause  of  action 
shall  have  accrued"  does  not  imply  the  existence  of  a  person  legally 
competent  to  sue.  The  statute  must  nm  in  all  cases  not  therein  ex- 
pressly excepted  from  its  operation,  p.  643. 

Approved  and  applied  in  Hibemia  Sav.  and  Loan  Soc.  v.  Conlin,  67 
Cal.  180,  181,  in  which  case  the  mortgagor  died  before  the  mortgage 
debt  became  due,  and  it  was  held  that  as  soon  as  each  one  of  the 
installments  became  due  the  statute  commenced  to  run  on  the  mort- 
gage, and  from  that  time  continued  to  run;  Morrow  v.  Barker ,  119  Cal. 
66,  construing  section  1493  of  the  Code  of  Civil  Procedure,  and  apply- 
ing the  principle  of  the  decision  to  presentation  of  claim  against  estate 
of  decedent;  Dennis  v.  Bint,  122  Cal.  46,  68  Am.  St.  Rep.  23,  discussing 
theory  of  the  statute  and  construing  Code  of  Civil  Procedure,  sections 
1573,  1574;   Carden  v.  Louisville  etc.  Co.,  101  Ky.  120,  holding  statute 
as  to  damages  for  death  to  run  from  the  death  and  not  administrator's 
appointment;  Toombs  v.  Hombuckle,  3  Mont.  196,  action  for  diversion 
of  water,  and  rule  applied  that  courts  cannot  create  any  exceptions 
where  the  law-making  power  has  made  none;  Sambs  v.  Stein,  53  Wis. 
572,  reasoning  applied  to  the  two  years*   limitation   for  appeal  from 
judgment;   Meeks   v.  Vassault,  3   Saw.  217,  holding  that  pendency  of 
administration  and  inability  of  heir  to  sue  does  not  interrupt  the  run- 
ning of  the  statute  under  provisions  of  California  Probate  Act.     Dis- 
tinguished in  In  re  Bullard,  116  Cal.  358,  where  it  is  said  "the  case 
was  different  and  the  point  decided  was  different,"  namely,  '^hat  the 
representatives  of  an  intestate  could  not  keep  alive  a  right  of  action 
indefinitely  by  neglecting  to  take  out  administration";  and  holding  that 
where  a  note  and  mortgage  were  not  mature  at  the  date  of  the  death 
of  the  mortgagor,  they  are  not  barred  by  the  statute,  although  letters 
of  administration  were  not  issued  until  more  than  four  years  after  the 
maturity  of  the  note  and  mortgage,  and  that  a  claim  for  the  note  and 
mortgage  presented  to  the  administrator  promptly  upon  the  publica- 
tion of  notice  to  creditors  is  properly  allowed.    Cited  in  Bauserman  v. 
Charlott,  46  Kan.  483,  as  authority  that  a  creditor  must  exercise  dili- 
gence in  presenting  his  claim  against  estate  of  decedent;  and  to  ruling 
stated  in  notes  to  14  Am.  Dec.  321;  28  Am.  Dec.  468;  65  Am.  Dec.  597, 
600,  601;  39  Am.  Rep.  135;  2  Am.  St.  Rep.  823;  15  Am.  St.  Rep.  47. 
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Pleading. — ^Plaintiff  waives  objection  to  defective  denials  of  material 
averments  in  the  complaint,  by  offering  evidence  at  the  trial  in  support 
of  such  averments,  p.  645. 

Principle  approved  and  applied  in  Crowley  v.  City  R.  R.  Co.,  60  Cal 
630,  in  which  case  the  defendant  was  not  permitted  to  raise  the  point 
in  the  appellate  court  that  the  verdict  of  the  jury  was  against  an  ad- 
mission made  by  the  pleadings;  Kimball  v.  Richardaon-Kimball  Co.. 
Ill  Cal.  397,  holding  that  objection  to  defective  statement  of  fact  in 
complaint  is  waived  by  going  to  trial  thereon  without  demurrer;  Joses 
V.  Prospect  Mt.  Tunnel  Co.,  21  Nev.  347,  approved  as  authoritj,  tlie 
facts  being  very  similar.  Cited  in  72  Am.  Dec.  623,  as  holding  tbat 
an  answer  consisting  of  defective  denials  may  be  atricken  out  as  aham. 

35  Cal.  646-649.    KING  v.  METER. 

Appeal. — Where  it  appears  that  the  evidence  was  conflicting,  findhgi 
of  fact  made  by  the  court  below  will  not  be  disturbed^  p.  649. 

Ruling  approved  in  Caulfleld  v.  Boyle,  2  Dak.  Ter.  466. 

Objection  to  invalidity  of  contract  of  sale  under  pre-emption  lawi 
cannot  be  taken  for  first  time  in  appellate  court,  p.  649. 

Cited  in  Anderson  v.  Black,  70  Cal.  231,  and  applied  to  objectxni  to 
validity  of  location  of  mining  claim;  Mutual  L.  Ins.  Co.  v.  McGrew, 
188  U.  S.  309,  federal  question  raised  for  first  time  on  petition  tw  re- 
hearing in  highest  state  court  is  too  late  to  confer  jurisdiction  oa 
supreme  court  where  petition  was  denied  without  opinion. 

?.3  Cal.  650-653.    FEL6ER  T.  COWARD. 
Mining  Claims. — Conveyances  of  must  be  in  writing,  p.  662. 

Cited  in  Garthe  v.  Hart,  73  Cal.  644,  holding  that  this  k  required 
under  section  1091  of  the  California  Civil  Code. 

Ejectment. — Equitable  title  will  not  support  actkm  as  against  holder 
of  legal  title,  p.  662. 

Distinguished  in  Murphy  v.  Crowley,  140  Cal.  149,  holding  rale  tin' 
ited  to  instances  of  technical  common-law  action  of  ejectment. 

General  Citation.— In  Tarpey  v.  Deseret  Salt  Co.,  5  Utah,  213,  as 
authority  that  a  plaintiff  who  bases  his  daim  upon  a  legal  title  can- 
not recover  upon  an  equitable  title. 

35  Cal.  663-656.    PEOPLE  v.  ELMORE. 

Corporation. — Transfer  of  corporate  stock  which  has  not  been  enteicd 
on  the  books  of  the  company  as  provided  by  the  statute  is  neverthe- 
less valid  as  against  all  the  world  except  a  subsequent  purchaser  is 
good  faith,  without  notice,  p.  655. 

Cited  in  West  Coast  etc.  Co.  v.  Wulff,  133  Cal.  317,  318,  86  Am.  St. 
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Rep.  172,  noted  under  Weston  v.  Mining  Co.,  5  Cal.  186;  Hall  ▼.  Cayot, 
141  Cal.  17,  holding  statutory  provisions  as  to  entry  inapplicable  where 
purchasers  and  transferees  are  not  involved;  Parrott  v.  Byers,  40  Cal. 
625,  in  which  case  the  question  as  to  the  validity  of  the  assignment, 
and  its  effect  arose  as  between  the  assignee,  and  unfaithful  trustees, 
who  had  no  equities  to  be  protected;  Winter  v.  Belmont  Min.  Co.,  63 
Cal.  432,  ruling  adhered  to  on  principle  of  stare  decisis;  Farmers'  Nat. 
Gold  Banlc  v.  Wilson,  58  Cal.  604;  and  Spreckels  v.  Nevada  Bank,  113 
Cal.  276,  54  Am.  St.  Rep.  450,  the  latter  holding  that  a  transfer  of 
stock  upon  the  books  of  the  corporation  is  not  essential  to  the  creation 
of  a  valid  pledge  of  the  stock.  Cited,  to  ruling  stated,  in  notes,  5  Am. 
Dec  380;  63  Am.  Dec.  121;  57  Am.  St.  Rep.  389. 

35  Cal.  656-^64.    HILL  v.  6RI6SBY. 

Vendor  and  Pnrchaser. — ^When  vendor  covenants  to  convey  at  the 
time  of  payment  by  the  purchaser  the  obligations  are  mutual  and 
dependent,  and  neither  can  sue  without  showing  a  performance,  or 
an  offer  to  perform  on  his  part,  p.  662. 

Approved  and  applied  in  Kelly  v.  Mack,  45  Cal.  304,  an  action  to 
recover  the  purchase  money  for  land  sold;  Brennan  v.  Ford,  46  Cal.  16, 
an  action  to  enforce  specific  performance  of  a  contract  to  convey; 
Peasley  v.  Hart,  65  Cal.  524,  case  of  an  agreement  to  convey  on  pay- 
ment of  purchase  money;  Benson  v.  Shotwell,  87  Cal.  59,  where  delivery 
of  possession  and  the  transfer  of  title  were  to  be  simultaneous,  and 
both  were  to  be  concurrent  with  the  payment  of  the  money;  Dennis 
v.  Strassburger,  89  Cal.  589,  an  action  to  rescind  a  contract  for  the 
purchase  of  land,  and  to  recover  money  paid  as  a  deposit  and  part 
payment;  Newton  v.  Hull,  90  Cal.  493,  action  to  enforce  vendor's  lien, 
in  which  case  there  was  no  tender  of  payment  by  defendant;  Peckham 
V.  Stewart,  97  Cal.  150,  action  to  recover  damages  for  an  alleged  fail- 
ure on  part  of  defendant  to  execute  a  deed  to  plaintiffs  according  to 
agreement;  Southern  Pac  R.  R.  Co.  v.  Allen,  112  Cal.  465,  dissenting 
opinion  of  Henshaw,  J.,  in  which  case  the  covenants  were  held  to  be 
independent;  Shelly  v.  Mikkelson,  5  N.  Dak.  28,  suit  upon  purchase 
money  notes  after  conveyance  of  land;  Powell  v.  Dayton  etc.  R.  R. 
Co.,  14  Oreg.  360,  action  by  vendor  against  vendee  for  breach  of  con- 
tract to  purchase  land;  Johnson  v.  Kurtz,  97  Tenn.  612,  doctrine  recog- 
nized, but  held  inapplicable  in  the  particular  case;  distinguished  in 
Loud  V.  Pomona  Land  and  Water  Co.,  153  U.  S.  579,  the  covenants  in 
the  case  being  independent;  cited  in  Telfener  v.  Russ,  162  U.  S.  180, 
181,  where  the  ruling  is  approved.  Distinguished  in  Kauffman  v.  Raeder, 
108  Fed.  183,  holding  injured  party  not  entitled  to  rescind  entire  con- 
tract upon  breach  by  the  other  of  an  independent  covenant. 

Same. — Covenants  to  be  performed  at  different  times  are  independ- 
ent, p.  662. 


85  Cal.  664-671  Notes  on  California  Reports.  1804 

Cited  in  Bourke  y.  McLaughlin,  38  Cal.  200,  action  upon  contract  to 
sell  and  convey  land,  holding  that  if,  in  such  contract,  the  puichsM 
money  is  to  be  paid  by  installments  and  a  deed  is  not  to  be  given  nntil 
the  whole  price  is  to  be  paid,  the  promises  of  the  vendee  are  inde- 
pendent, and  the  vendor  may  sue  upon  all  of  them  except  the  last, 
without  averring  a  willingness  to  perform,  on  his  part,  or  tendering 
a  deed;  Loud  v.  Pomona  Land  and  Water  Co.,  153  U.  S.  679,  in  which 
case  the  covenants  were  held  to  be  independent. 

35  Cal.  664-671.    HORNBLOWER  y.  DUDEN. 

Power  of  Supervisors. — ^Board  of  supervisors  may  employ  counsel, 
other  than  the  district  attorney,  to  transact  the  legal  business  of  the 
county,  if,  in  the  judgment  of  the  board,  the  public  interest  will  there- 
by be  subserved,  and  their  exercise  of  discretion  in  the  matter  is  not 
open  to  review  by  the  courts,  p.  669. 

Affirmed  in  Lassen  County  v.  Shinn,  88  CaL  512,  513;  approved  in 
Ellis  V.  Washoe  County,  7  Nev.  293,  employment  by  county  commis- 
sioners of  counsel  to  protect  the  interests  of  their  county  in  litigation 
affecting  it.  So  in  Clark  v.  Lyon  County,  8  Kev.  188,  and  holding  that 
the  commissioners  may  ratify  the  act  of  an  unauthorized  agent  m 
employing  such  counsel;  Martin  v.  Whitman  County,  1  Wash.  537, 
as  authority  that  county  commissioners  may  employ  counsel  to  assbt 
district  attorney;  City  of  Huron  v.  Campbell,  3  S.  Dak.  321,  that  dtT 
coimcil  may  employ  counsel  to  assist  the  city  attorney;  Reclamation 
District  v.  Hagar,  6  Saw.  572,  4  Fed.  Rep.  371,  that  counsel  may  be 
employed  by  officers  of  reclamation  district  to  aid  the  district  attor- 
ney in  prosecuting  actions  to  collect  the  assessments.  Cited  in  Soollay 
V.  County  of  Butte,  67  Cal.  254,  recognizing  the  rule,  but  holding  that 
the  board  of  supervisors  cannot  delegate  to  others  the  power  to  deter- 
mine whether  to  commence  a  suit  in  the  name  of  the  countv,  and  to 
retain  attorneys  to  manage  the  prosecution  thereof;  Merriam  v.  Bar- 
num,  116  Cal.  622,  623,  limiting  the  power  of  the  board  of  supervisors 
to  employ  special  counsel  to  the  assistance  of  the  district  attorney 
in  the  prosecution  or  defense  of  suits  in  which  the  county  may  be  a 
party;  Merced  County  v.  Cook,  120  Cal.  276,  holding  that  since  the  year 
1883,  boards  of  supervisors  have  no  power  to  employ  a  special  attorney 
to  recover  license  taxes;  Colusa  Co.  v.  Welch,  122  Cal.  432,  and  Knight 
V.  Eureka,  123  Cal.  194,  noted  under  Smith  v.  Mayor,  13  Cal.  531; 
Brown  Co.  v.  Jenkins,  US.  Dak.  333,  sustaining  bona  fide  sale  by 
county  commissioners  of  uncollectible  notes  belonging  to  the  county. 
Distinguished  in  Denman  v.  Webster,  139  Cal.  455,  denying  right  of 
board  of  education  to  employ  such  counsel;  Hampton  v.  Commissioners, 
4  Idaho,  652,  holding  contrary  doctnne.  Disappro\'Bd  in  Clough  v.  Hart, 
8  Kan.  493,  holding  that  a  county  may  not  employ  other  counsel  to 
perform  services  which  the  law  requires  to  be  performed  by  the  county 
attorney;  38  Am.  St.  Rep.  910,  note,  cited  to  the  ruling  stated. 
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35  Cal.  671-677.      PEOPLE  v.  WILLIAMS. 

Larceny. — ^Injury  to  real  estate  is  not  indictable,  and,  therefore,  to 
steal  anything  adhering  to  the  soil  is  not  larceny,  p.  675. 

Approved  in  People  v.  Meyer,  75  Cal.  385,  holding  that  eyidenoe  of 
an  attempt  to  carry  away  property  from  the  possession  of  the  owner, 
which  attempt  was  frustrated  by  reason  of  the  fact  that  the  property 
was  fastened  to  the  premises  of  the  owner,  is  not  sufficient  evidence 
of  an  asportation  to  warrant  a  conviction  for  larceny.  Distinguished 
in  People  v.  Freeman,  1  Idaho,  323,  holding  that  an  indictment  charg- 
ing the  property  stolen  as  "a  quantity  of  specimens  of  gold  and  silver 
ores  of  one  hundred  and  fifty  pounds  in  weight"  is  sufficient  So  in 
Harberger  v.  State,  4  Tex.  App.  28,  30  Am.  Rep.  150,  holding  that  the 
simultaneous  removal  and  carrying  away  of  rails  from  a  fence,  with 
larcenous  intent,  and  without  the  owner's  consent,  is  theft.  Distin- 
guished in  People  v.  Opie,  123  Cal.  205,  sustaining  indictment  in  usual 
grand  larceny  form,  under  statutes  of  1871-72,  page  282;  Murphy  v. 
Olberding,  107  Iowa,  548,  holding  removal  of  fence  wire  not  larceny 
when  it  was  part  of  the  realty. 

36  Cal.  077-678.    PEOPLE  v.  OERKS. 

Taxation. — Revenue  laws  of  state  are  unconstitutional,  bo  far  as 
they  exempt  private  property  from  taxation,  p.  678. 

Approved  in  People  v.  Black  Diamond  etc.  Min.  Co.,  37  Cal.  55,  and 
applied  to  exemption  from  taxation  of  possessory  claims  and  improve- 
ments upon  the  public  lands;  People  v.  Eddy,  43  Cal.  336,  13  Am.  Rep. 
145,  holding  that  a  solvent  debt  is  property  and  cannot  be  exempted 
from  taxation  by  the  legislature.  So,  to  same  effect,  in  Lamar  v.  Palm- 
er, 18  Fla.  150;  Florer  v.  Sheridan,  137  Ind.  40;  and  Dundee  etc.  Co. 
V.  School  District,  10  Saw.  77;  21  Fed.  Rep.  156  (applied  to  mortgages 
under  Oregon  statute);  San  Francisco  v.  Flood,  64  Cal.  507,  holding 
that  shares  of  stock  in  corporation  with  tangible  property  in  another 
state,  are  taxable;  and  Cottle  v.  Spitzer,  65  CaL  462,  holding  that  grow- 
ing fruit  trees  are  taxable. 

• 
35  Cal.  679-684.    CAMPBELL  T.  BEAR  RIVER  AND  AUBURN  WATER 
AND  MINING  COMPANY. 

AppeaL — Error  in  ovemiling  demurrer,  if  nonprejudicial,  is  not  ground 
for  reversal,  p.  682. 
Approved  in  Gillaspie  v.  Hagans,  90  CaL  94. 

Waters. — ^Ditchowner  is  bound  to  use  only  such  care  in  the  manage- 
ment of  the  ditch  as  prudent  persons  employ  in  the  conduct  of  their 
own  affairs,  p.  683. 

Approved  in  aty  of  Boulder  v.  Fowler,  11  Colo.  398,  and  applied  to 
municipal  corporation   underUking  to  supply  water  to  the  residents 
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for  irrigation;  Parrott  v.  Barney,  1  Saw.  442,  2  Abb.  (U.  S.)  215,  ap- 
plied to  dam  owner;  and  so  in  Parrott  t.  Barney,  57  Fed.  Rep.  418. 
Cited  in  91  Am.  Dec  685,  note,  to  ruling  stated. 

35  Cal.  684-688.     ARNOLD  ▼.  SEAGGS. 

Evidence. — ^Assessment-roll  is  admissible  in  evidence  to  establish 
ownership  of  property,  p.  686. 

Approved  in  Shumway  v.  Leakey,  67  Cal.  459. 

Motions  for  new  trial  on  ground  of  newly  discovered  evidence  are 
not  regarded  with  favor,  and  a  party  who  relies  upon  that  ground  must 
make  a  strong  case,  p.  688. 

Approved  in  Case  v.  Codding,  38  Cal.  194,  denying  motion  for  on 
ground  of  insufficiency  of  affidavit;  Hendy  v.  Desmond,  62  Cal.  263,  to 
same  effect;  and  so  in  People  v.  Sutton,  73  Cal.  248;  Spottiswood  r. 
Weir,  80  Cal.  451,  holding  that  a  new  trial  may  be  properly  refused  on 
such  ground  if  it  would  not  change  the  result;  People  v.  Demasters, 
109  Cal.  608,  to  same  effect;  State  v.  Brooks,  23  Mont.  161,  quoting 
People  V.  Demasters,  109  Cal.  607;  Heyrock  v.  McKenzie,  8  N.  Dsk. 
602,  noted  under  Baker  v.  Joseph,  16  Cal.  173;  State  v.  Hawarth,  26 
Utah,  311,  new  trial  not  granted  for  newly  discovered  evidence  which 
is  merely  cumulative;  Barton  v.  Laws,  4  Colo.  App.  218;  Longley  t. 
Daly,  1  S.  Dak.  266;  Gleckler  v.  Slavins,  5  S.  Dak.  392;  Axtell  v.  Warden, 
7  Neb.  189;  Braithwaite  v.  Aiken,  2  N.  Dak.  64,  motion  denied,  affidarit 
being  insufficient.  So  in  Pinshower  v.  Hanks,  18  Nev.  107;  Brost  t. 
Moor,  44  Minn.  470,  holding  that  it  must  appear  that  the  party  wu 
ignorant  of  the  existence  of  the  evidence  at  time  of  trial,  and  it  is 
not  enough  that  his  counsel  was  ignorant  of  it.  Cited,  to  ruling  stated, 
in  12  Am.  Dec.  143,  note;  54  Am.  Dec.  304,  note. 

35  Cal.  688-692.     BENNETT  y.  SOUTHARD. 

Divorce. — Order  for  alimony  and  custody  of  children  pendente  lite 
can  only  be  made  by  the  court  in  which  the  action  for  divorce  is  pend- 
ing, p.  691. 

Cited  in  60  Am.  Dec.  673,  extended  note  on  subject  of  alimony. 

35  Cal.  692-694.    MATTER  OF  ESTATE  OF  DEN. 

Interest,  except  in  certain  special  equitable  cases,  shall  not  be  com- 
pounded unless  in  accordance  with  stipulations  of  contract,  p.  694. 

Approved  in  Yndart  v.  Den,  116  Cal.  546,  58  Am.  St.  Rep.  209,  as  to 
compounding  interest;  Anderson  v.  Perkins,  10  Mont,  159,  as  to  com- 
putation of  interest  where  partial  payments  have  been  made;  referred 
to  in  Finger  v.  McCaughey,  114  Cal.  66,  construing  contract  as  to  tats 
of  interest  to  be  paid;  Richardson  v.  Diss,  127  CaL  59,  noted  under 
Corcoran  v.  Doll,  32  CaL  82. 
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35  Gal.  695-696.    NICOLSON  PAVBMBNT  COMPANY  y.  FAT. 

Street  Improyements. — Contract  for  Nicolson  pavement  let  by  the 
board  of  supervisors  to  the  exclusive  owner  of  the  patent,  combined 
with  other  kinds  of  work,  so  that  bidders  could  not  compete,  is  void, 
p.  696. 

Distinguished  in  Dunne  t.  Altschul,  57  Gal.  474,  holding  that  the  use 
of  patented  material  in  fulfilling  a  municipal  contract  for  improving 
a  street  in  San  Francisco  does  not  avoid  an  assessment  thereunder, 
where  it  is  not  shown  that  the  contract  either  required  or  prohibited 
the  use  of  patented  materials;  Holmes  v.  Common  Council,  120  Mich. 
233,  77  Am.  St.  Rep.  593,  sustaining  specification  of  patented  article 
when  contract  is  to  be  let  on  competitive  bidding. 

• 

35  GaL  606-699.    WELLS,  FAH60  &  CO.  ▼.  ANTHONY. 

Appeal. — Order  discharging  judgment  debtor  from  imprisonment  is 
»  "special  order  made  after  final  judgment,"  and,  as  sudi,  appealable, 
p.  698. 

Cited  in  Hayes  y.  District  Court,  11  Mont.  226,  and  applied  to  order 
made  in  proceedings  supplemental  to  execution. 

36  Cal.  699-710.     NICOLSON  PAVEMENT  COMPANY  y.  PAINTER. 

Street  Improyements. — ^Board  of  supervisors  of  city  and  county  of 
San  Francisco,  in  respect  to  street  improvements,  have  whatever  power 
is  conferred  by  the  statutes  on  that  subject,  and  no  other,  and  the 
power  must  be  exercised  in  the  mode  prescribed,  p.  705. 

Cited  in  McCoy  v.  Briant,  53  Cal.  250,  and  applied  to  municipal  cor- 
porations generally;  State  v.  Coad,  23  Mont.  137,  and  State  v.  Pull- 
man, 23  Wash.  591,  noted  under  Zottman  v.  San  Francisco,  20  Cal.  07; 
Sadler  v.  Eureka  County,  15  Nev.  44,  and  principle  applied  to  mode 
of  exercising  powers  by  county  commissioners;  81  Am.  Dec.  107,  note, 
where  the  cases  bearing  on  the  subject  are  collected. 

A  contract  for  Nicolson  pavement  awarded  by  such  board,  to  the 
owner  of  the  exclusive  right  to  put  down  such  pavement,  and  who 
alone  put  in  a  bid  for  the  contract,  is  void,  p.  707. 

Followed  in  Nicolson  Pavement  Co.  v.  Fay,  35  Cal.  695;  distinguished 
in  Dunne  v.  Altschul,  57  Cal.  474.  So  in  Ferine  Contracting  etc.  Co. 
y.  Quackenbush,  104  Cal.  687,  in  which  case  the  specifications  did  not 
confine  bidders  to  one  patented  process,  nor  exclude  processes  not  pat- 
ented; cited  in  Verdin  v.  St.  Louis,  131  Mo.  94,  169,  holding  to  the 
effect  that  a  city  expressly  required  to  let  all  contracts  to  the  lowest 
bidder  may  nevertheless  let  a  valid  contract  for  improving  its  streets 
by  a  process  covered  by  a  patent,  and  subject  to  a  monopoly;  Yarnold 
V.  City  of  Lawrence,  15  Kan.  130,  where  the  question  is  considered 
but  not  decided;  Kilvington  y.  City  of  Superior,  83  Wis.  228,  sustaining 
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power  of  village  board  to  contract  for  patented  crematory  for  garbage; 
Worthington  v.  City  of  Boston,  41  Fed.  Rep.  27,  28,  where  conteet 
of  water  board  made  without  first  advertising  for  bids  was  held  not 
binding  on  the  city;  Amott  v.  Spokane,  6  Wash.  448,  as  authority  that 
a  contract  which  is  invalid  because  not  authorized  by  law  cannot  be 
made  valid  and  binding  retroactively  by  any  subsequent  action  of  tbe 
corporate  body,  and  a  liability  be  thereby  fastened  upon  the  oorpon- 
tion;  97  Am.  Dec.  190,  note,  where  the  authorities  are  oollected. 

General  Citation.— Heath  v.  Manson,  147  GaL  700,  where  after  knovl- 
edge  of  unsafe  condition  of  wooden  sidewalk  Board  of  Public  Woiki 
gave  notice  to  lot  owners  to  repair  it  by  constructing  bituminous  or 
cement  sidewalk  and  it  was  delivered  by  mail  instead  of  penonaOy, 
members  are  estopped  to  deny  legality  of  notice.  Gray  v.  Stiks,  & 
Okla.  484. 

35  Cal.  711-713.    JOBSON  ▼.  FSNNSLL. 

Officers  who  exercise  judicial  functiom  cannot  act  by  deputy,  but 
those  who  exercise  merely  ministerial  functions  may,  without  expnn 
authority  to  that  effect,  p.  712. 

Cited  in  Wright  y.  Laugenour,  56  CaL  282,  holding  that  tbe  admiB- 
istration  of  an  oath  is  a  function  ministerial  in  its  nature,  and  tliit 
the  state  locating  agent,  as  a  ministerial  officer,  has  power  to  appdat 
deputies. 

Same.--<>onstable8  may  act  by  deputy  in  the  exercise  of  their  min- 
isterial  functions,  p.  713. 

Cited  in  Prickett  y.  aeek,  13  Greg.  417;  and  Eaysen  v.  Steele,  13 
Utah,  264,  holding  that  a  constable  may  appoint  a  deputy  to  perform 
a  particular  ministerial  service,  but  cannot  appoint  a  permanent  depnty 
for  the  general  discharge  of  the  duties  of  his  offioe;  60  Am.  Bee.  005) 
note,  to  same  effect. 

35  CaL  713-727.    PBRKIIfS  v.  CENTER. 

Execution — ^Fraudulent  Redemption. — Rights  of  debtor  on  esse  of, 
discussed,  p.  722. 

Cited  in  Bender  v.  King,  111  Fed.  65,  holding  redemption  made  for 
benefit  of  judgment  debtor. 

Pleading. — ^In  action  to  set  aside  as  fraudulent  a  conveya&ee  of  lasd, 
so  much  of  the  complaint  as  sets  out  in  detail  the  deceptive  steps  which 
culminated  in  the  alleged  fraudulent  conveyance  is  not  irrelevant  or 
redundant  matter,  p.  726. 

Cited  in  Water  Works  v.  San  Frandsoo,  82  CaL  321,  16  Am.  St  Rep. 
134,  note,  dissenting  opinion  of  Thornton,  J.,  as  authority  that  the  fsets 
constituting  fraud  must  be  alleged.  The  action  was  broaght  to  Mt 
aside  an  ordinance  of  the  board  of  supervisors  fixii^  water  rates,  and 
the  complaint  was  sustained  as  sufficient. 


VOIiUMB  XXXVI. 

By  WILLIAM  FOSTER 

Berised  to  Include  citations  to  Volume  147,  by  Ohablbs  L.  Thomfbor. 


36  OaL  11-24.    BARBER  y.  BABEL. 

Homesteady  being  a  joint  estate,  can  be  divested  only  by  the  con- 
eurrent  act  of  husband  and  wife,  in  conformity  with  the  statute;  the 
husband  alone  cannot  extend  mortgage  already  on  the  homestead,  pp. 
20,  21. 

Cited  in  Wood  v.  Goodfellow,  43  Gal.  188,  to  the  point  that  a  mort- 
gagor, as  against  a  subsequent  encumbrance  or  the  equity  of  redemp- 
tion, cannot  prolong  time  of  payment  or  increase  the  burdens  on  the 
premises;  Flege  v.  Garvey,  47  Gal.  376,  holding  that  a  sale  of  the  home- 
stead by  order  of  a  probate  court,  on  petition  of  the  guardian  of  the 
insane  husband  was  void,  as  the  statute  had  failed  to  provide  for  any 
such  contingency;  GagUardo  v.  Dumont,  54  Gal.  499,  holding  that  a 
deed  of  the  homestead,  made  by  the  husband's  attorney  in  fact,  was 
void,  even  though  the  wife  joined;  Cited  in  Gal.  Bank  v.  Brooks,  126  Gal. 
200,  noted  under  Lord  v.  Morris,  18  Gal.  482;  Hart  v.  Church,  126  Gal. 
476,  77  Am.  St.  Rep.  200,  noted  under  Poole  v.  Gerrard,  6  Gal.  71;  Roberts 
▼.  Roberts,  10  N.  Dak.  536,  holding  mortgage  on  homestead  not  barred 
by  limitation;  Wilson  v.  Pickering,  28  Mont.  441,  where  maker  of  note 
executed  mortgage  to  secure  it,  and  after  its  maturity  note  renewed, 
and  aft«r  maturity  of  renewal  note  it  was  renewed  and  mortgage 
given  on  other  land,  but  maker  refused  to  give  mortgage  covering  land 
in  first  mortgage,  presumed  that  renewal  of  note  extended  to  first 
mortgage;  Raymond  v.  Bales,  26  Wash.  499,  part  payment  of  debt 
by  mortgagor  does  not  extend  limitations  as  against  judgment  creditor 
of  mortgagor  who  bought  mortgaged  premises  on  execution  sale; 
George  v.  Butler,  26  Wash.  463,  absence  of  mortgagor  from  state  will 
not  suspend  limitations  where  he  parted  with  interest  in  premises  to 
resident  grantor.  Distinguished  in  Shinn  v.  Macpherson,  68  Gal.  699, 
holding  that  where  one  partner  fraudulently  withdrew  funds  from  his 
firm  to  discharge  a  mortgage  on  his  homestead,  his  copartner,  after 
diMolntion  of  the  firm,  was  entitled  to  a  decree  in  equity  restoring  the 
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mortgage  lien  on  the  homestead;   Law  v.  8pence,  5  Idaho,  251,  mort- 
gage lien  cannot  be  defeated  by  declaration  of  homestead  made  after 
mortgage  lien  attaches.    Cited  in  Tipton  v.  Martin,  71  Gal  327,  holding 
that  under  sections  1243  and  1244  of  the  Civil  Code,  a  homestead  cannot 
be  abanuoned  by  mere  removal  from  the  premises,  as  an  abandonment 
is  effectual  only  from  the  time  it  is  recorded;  Burkett  t.  Burkett,  78 
Cal.  312,  12  Am.  St.  Rep.  58,  59,  holding  that  a  husband  may  deed  to 
his  wife  his  separate  property  in  land  upon  which  he  has  declared  a 
homestead,  and  after  their  divorce,  there  being  no  adjudication  of  prop- 
erty rights,  the  wife's  title  to  it  becomes  absolute ;  Gleason  v.  Spray,  81 
Cal.  220,  15  Am.  St.  Rep.  48,  49,  holding  that  an  abandonment  is  not 
retroactive,  and  a  mortgage  of  the  homestead  by  the  husband  alone  is 
not  validated  by  subsequent  declaration  of  abandonment  executed  by 
both  husband  and  wife;  Porter  v.  Bucher,  98  Cal.  461,  holding  that  a 
wife  was  entitled  to  hay  g^wn  on  the  homestead,  that  she  had  bought 
from  her  husband  to  feed  to  cattle  of  her  own  on  the  homestead,  as 
against  the  assignees  in  insolvency  of  the  husband;  Merced  Bank  v. 
Rosenthal,  99  Cal.  49,  holding  that  a  deed  by  husband  and  wife  of  the 
homestead,  with  a  oontemporaneous  oral  agreement  that  it  should  be 
only  a  mortgage,  could  not  be  declared  a  mortgege,  because  the  "en- 
cumbrance" was  not  acknowledged  by  husband  and  wife  as  required  by 
section  1242  of  the  avil  Code;  Van  Sandt  v.  Alvis,  109  Cal.  169.  50  An. 
St.  Rep.  27,  where  a  mortgage  by  the  husband  alone,  given  in  extension 
of  a  former  mortgage  to  secure  the  purchase  price  of  land  on  wUch  be 
had  later  declared  a  homestead,  though  void  as  against  the  wife,  must 
be  held  good  as  against  so  much  of  the  original  mortgage  debt  as  vis 
not  barred  by  the  statute  of  limitations;  and  Peshine  v.  Ord,  119  Gal. 
315,  holding  that  after  the  title  of  a  mortgagor  waa  divested  by  a  de- 
cree  of   divorce,   bis   subsequent   acts   were   those   of   a  stranger  and 
could  not  remove  the  bar  of  the  statute  of  limitations  with  regard  to 
the  mortgage.    Cited  in  Jenkins  v.  Simmons,  37  Kan.  507,  to  the  point: 
"The  strong  arm  of  the  law  and  the  relieving  hand  of  equity  are. both 
powerless  to  take  from  the  wife  the  hearthstone  and  the  shade  trees  of 
the  homestead,  except  by  her  free  and  voluntary  consent,  as  prescribed 
in  the  fundamental  law";  also  in  Smith  v.  Shrieves,  13  Nev.  314,  321,  to 
the  point  that  the  homestead  being  a  joint  tenancy,  It  vests  absolute- 
ly in  the  survivor  upon  the  death  of  husband  or  wife;   Campbell  t. 
Elliot,  52  Tex.  159,  holding  that  a  foreclosure  sale  on  a  homestead  mort- 
gage, executed  by  the  husband  alone,  gave  no  title;  Cason  v.  Chambers, 
62  Tex.  307,  holding  that  the  sale  of  a  mule  by  the  owner  was  valid. 
after  a  note  secured  by  mortgage  of  the  mule  was  barred  by  the  statute, 
notwithstanding  the  subsequent  renewal  of  the  note  by  the  mortgagor: 
Dunn  V.   Buckley,   56   Wis.    193,   holding  that   where   there  are  other 
securities  besides  the  homestead  in  a  mortgage,  they  must  first  be  ap- 
plied to  the  debt;  California  Fruit  Co.  v.  Anderson,  79  Fed.  Rep.  406, 
holding  that  mortgage  of  the  homestead  by  the  wife  to  secure  ante- 
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cedent  debts  of  the  husband,  is  without  consideration  and  void;  Ander- 
son V.  Stadlmann,  17  Wash.  438,  holding  void  a  mortgage  by  the  hus- 
band of  his  separate  property  on  which  the  wife  had  the  right  to  claim 
a  homestead;  note  to  65  Am.  Bee.  483,  484,  487,  on  divesting  of  home- 
stead;   and  note  to  73  Am.  Bee.  605,  on  extension  of  mortgage. 

36  Cal.  24-28.    FLINT  v.  WILSON. 

Discharge  of  Insolvent. — Order  for  publishing  notice  to  creditors  may 
be  made  at  chambers,  p.  27. 

Cited  in  Cerf  v.  Oaks,  59  Ckl.  134,  holding:  "The  court  can  acquire 
jurisdiction  to  discharge  an  insolvent  from  his  debts  only  by  due  pub- 
lication of  the  notice  to  creditors.  .  .  .  but  the  jurisdiction  to  make 
the  orders  which  precede  publication  of  the  notice  to  creditors  attaches 
when  the  petition  and  schedule  are  filed." 

96  Cal.  28-67.    JACKSON  v.  LODGE. 

Estoppel  by  Judgment. — The  fact  that  a  deed  was  not  a  mortgage 
held  to  have  been  established  in  a  former  suit,  and  therefore  to  be  res 
adjudicata,  p.  37. 

Cited  in  McLennan  y.  McDonnell,  78  Cal.  277,  holding  that  in  a  suit 
to  quiet  title,  against  a  defendant  who  took  a  mortgage  with  notice  of 
a  prior  deed  from  the  mortgagor,  to  plaintilTs  grantor,  it  was  unneces- 
sary to  insert  in  the  decree  for  plaintiff  that  the  mortgage  be  canceled, 
because  defendant  would  be  "estopped  by  the  judgment  from  claiming 
anything  under  it";  Hall  v.  Susskind,  109  Cal.  206,  holding  that  in  a 
suit  by  the  assignee  of  an  insolvent  for  damages  for  conversion  of  the 
insolvent's  goods,  the  defendant  might  plead  in  abatement  a  judgment 
in  his  favor  in  a  former  suit  of  claim  and  delivery  for  a  portion  of  the 
goods,  as  to  such  portion  only,  and  the  trial  must  proceed  as  to  the  re- 
mainder. Cited  in  Fessenden  v.  Barrett,  50  Fed.  Kep.  691,  holding  that 
a  former  judgment  in  foreclosure  of  mortgage  was  not  a  bar  to  a 
second,  because  the  issues  were  different;  Conery  v.  New  Orleans  Co., 
41  La.  Ann.  945,  in  dissenting  opinion,  a  majority  of  the  court  holding 
that  a  former  judgment  as  to  rates  chargeable  by  a  water  company  was 
not  binding  in  a  later  case,  because  there  had  been  further  legislation 
meanwhile;  Hemenway  v.  Francis,  20  Oreg.  458,  holding  the  principal 
ease  not  in  point  on  a  question  of  sufficiency  of  an  answer  in  ejectment; 
Palmer  v.  Low,  2  Saw.  251,  referring  to  the  admission  of  matter  of  es- 
toppel in  evidence,  in  the  principal  case,  when  it  has  not  been  pleaded, 
and  holding  that  where  plaintiff  in  ejectment  relied  on  title  joined  by 
adverse  possession,  but  did  not  plead  the  statute,  defendant  could  not 
be  held  to  any  stricter  rule;  and  notes  on  estoppel  in  13  Am.  Dec.  99;  41 
Am.  Dec  682;  53  Am.  Dec.  355;  85  Am.  Dec.  211;  and  27  Am.  St.  Rep. 
346. 

Parol  Evidence  is  admissible  in  this  state,  at  law  as  in  equity,  to 
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show  tkat  a  deed,  absolute  on  its  f aoe,  was  given  as  security  for  money 
and  is  in  fact  a  mortgage,  p.  56. 

AfSrmed  in  Raynor  y.  Lyons,  37  Gal.  464.  Oremiled  in  Hngbet  t. 
Davis,  40  Cal.  120,  holding  that  a  deed,  though  intended  for  a  mortgage, 
conveys  the  legal  title.  Distinguished  in  Higgins  v.  Higgins,  46  GiL 
264,  saying  that  the  principal  case  'lias  so  often  been  questioned  in 
subsequent  cases  as  no  longer  to  have  the  weight  of  authority,"  and 
holding  that  parol  evidence  was  admissible  to  show  that  a  deed  of  bar- 
gain and  sale  to  a  wife  from  a  third  party,  for  a  consideration  of  nine 
hundred  dollars,  was  really  a  gift  from  the  husband,  the  parol  proof  be- 
ing ''directed  wholly  to  the  consideration  and  not  to  the  operative  worda 
of  the  conveyance."  AfSrmed  in  Brandt  v.  Thompson,  91  Oal.  461,  holding 
that  a  deed,  shown  by  parol  evidence  to  be  a  mortgage,  "did  not  paas  the 
title,"  and  saying:  "The  doctrine  of  Hughes  v.  Davis,  40  CaL  117,  baa  been 
abrogated,  and  the  rule  stated  in  Jackson  v.  Lodge,  36  Cal.  28,  and  Cun- 
ningham V.  Hawkins,  27  Cal.  603,  restored  by  sections  2924  and  2925  of 
the  Civil  Code."  Pacific  Biscuit  Co.  v.  Dugger,  42  Or.  616,  in  law  ac- 
tions parol  evidence  is  admissible  to  vary  terms  of  written  inatrumoit 
where  actions  is  not  between  parties  thereto  or  where  writing  is  in- 
troduced for  collateral  purpose;  Rosenbaum  v.  Foss,  4  S.  Dak.  192,  to 
the  point  that  a  bill  of  sale,  given  to  secure  payment  of  a  debt,  is  a 
mortgage  between  the  parties;  McAnnuity  v.  Seick,  59  Iowa,  590,  to  tba 
point  that  parol  evidence  is  admissible  in  law  and  equity  to  show  tbat 
a  bill  of  sale  was  a  mortgage;  and  notes  to  1  Am.  Dec  425;  16  Am.  Dee. 
48;  34  Am.  Dec.  213;  35  Am.  Dec.  128;  62  Am.  Dec.  159;  70  Am.  Dee. 
675;  76  Am.  Dec.  448,  550. 

Mortgage. — ^Deed  intended  as  a  mortgage  does  not  pass  the  title,  p. 
66. 

Cited  in  Byrne  v.  Hudson,  127  CaL  256,  noted  under  Cunningham  v. 
Hawkins,  27  Cal.  603,  and  Sidney  etc  Co.  v.  South  Ogden  etc  Go^  SD 
Utah,  276,  noted  under  Dutton  v.  Waischauer,  21  OaL  609. 

36  Cal.  67-74.    BTXCKNALL  y.  STORT. 

Injunction. — A  court  will  not  restrain  a  sale  for  taxes,  or  otlMr- 
wise,  when  it  is  apparent  that  the  sale  would  be  void  on  the  faee  of 
the  proceedings  brought  to  recover  under  it.  A  void  proceeding  ooa- 
stitutes  no  cloud,  p.  70. 

Cited  in  Chase  v.  City  Treasurer,  122  Cal.  542,  noted  under  Pfzley  v. 
Huggins,  15  Cal.  128;  Cohen  v.  Gray,  70  Cal.  86,  holding  it  unneoeaaaiy 
to  enjoin  proceedings  to  open  a  street,  after  repeal  of  the  statute  an- 
thorizing  the  opening;  De  Le  Cuesta  v.  Insurance  Co.,  136  Pa.  St  664^ 
holding  that  no  cloud  is  cast  by  a  tax  sale  that  is  void  on  the  face  of 
proceedings;  Spring  Valley  v.  Bartlett,  8  Saw.  667,  668;  16  Fed.  Rep.  624, 
refusing  to  enjoin  the  passage  of  a  void  ordinance  by  supervisors;  and 
notes  in  56  Am.  Dec  355,  and  69  Am.  Dec  199  on  injunction  against  tax 
proceedings. 
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Tax  Sale  is  void  if  made  for  exceesive  tax,  p.  73. 

ated  in  Miller  y.  WilliamB,  135  CU.  184»  holding  principle  of  "de  mini- 
mua"  inapplicable. 

Tax  Deed  is  void  if  the  property  is  not  liable  for  the  whole  amount 
for  whidi  it  was  sold,  p.  73. 

Cited  in  Low  y.  Lewes,  46  Cal.  552,  to  the  point  that  "the  tax  for  which 
the  lot  was  sold  being  illegal  and  yoid,  the  sale  was  a  nullity";  Tread- 
well  y.  Patterson,  51  Cal.  638,  holding  that  if  the  excess  of  proceeds  of 
sale  oyer  the  lawful  amoimt  "be  as  much  as  the  smallest  fractional  coin 
authorized  by  law,  the  sale  is  yoid";  to  same  effect  in  Axtell  y.  Gerlach, 
67  OaL  484;  Boston  Co.  y.  MyKenzie,  67  Cal.  490;  and  Knox  y.  Higby, 
76  OaL  267.  Affirmed  in  Young  y.  Joslin,  13  R.  I.  679,  and  Eastman  y. 
Gurrey,  15  Utah,  417,  419.  Cited  in  notes  to  33  Am.  Dec  215,  and  56 
AnL  Dec  694  on  this  point. 

Tax  Deed  as  Eyidence. — ^The  statutory  proyision  that  recitals  in  a 
tax  deed  are  prima  fade  eyidence  of  their  truth  and  of  the  regularity 
of  prior  proceedings  cannot  be  extended  to  the  case  of  a  special  assess- 
ment for  street  widening,  p.  73. 

Cited  in  Bucknall  y.  Story,  46  OaL  600;  13  Am.  Rep.  227,  holding  that 
if  the  purchaser  at  tax  sale  had  sued  for  the  property,  his  deed  would 
not  be  prima  fade  eyidence,  but  he  must  show  "that  on  the  face  of  the 
proceedings  the  plaintiff's  title  became  subject  to  the  assessment  and 
passed  by  the  sale";  Lent  y.  Tillson,  72  Gal.  435,  to  the  point  that  where 
a  statute  makes  a  tax  deed  prima  fade  eyidence  of  regularity  of  pro- 
ceedings, the  deed  may  create  a  cloud,  but  "if  the  statute  is  yoid,  the 
deed  issued  under  it  can  cast  no  cloud  on  the  true  title";  Phelan  y. 
San  Francisco,  120  Cal.  6,  7,  holding  that  Dupont  street  assessments 
oould  not  be  recoyered  by  one  who  had  paid  them  under  no  duress,  for 
le  oould  not  claim  that  a  tax  deed,  illegal  on  its  face,  would  impair  his 
rights,  there  being  no  proyision  in  the  Dupont  street  statute  Tnalring  re- 
dtals  in  such  deed  prima  fade  eyidence  of  regularity;  and  note  on  this 
point  in  17  Am.  Dec.  511. 

36  OaL  75-82.    ESTATE  OF  WOOD. 

Olographic  WilL — A  document,  yery  informal,  but  testamentary  on 
its  face,  and  probably  drawn  by  the  testator,  held  to  be  his  will,  pp.  80, 
81. 

Cited  in  lifitchell  y.  Donohue,  100  CaL  208,  38  Am.  St.  Rep.  282,  to 
the  point  that  "courts,  in  reading  wiUs,  always  supply  obyiously  omitted 
words,  whereyer  the  word  omitted  is  apparent,  and  no  other  word  will 
supply  the  defect";  holding  that  a  paper  written  by  a  decedent  was  his 
will.  Cited  in  Barney  y.  Hayes,  11  Mont.  576,  28  Am.  St.  Rep.  497,  hold- 
ing that  a  letter  from  decedent  to  his  attorney,  directing  alteration  of 
his  win,  was  a  oodidl  to  the  will;  and  notes  on  this  point  to  92  Am. 
Dec  384,  386. 
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36  Cal.  83-90.    DOUGHERTY  v.  MILLER. 

Street  Improyement. — Supervisors  have  jurisdictioii  of  the  matter 
after  the  expiration  of  the  notice  of  intention,  p.  87. 

Cited  in  Sims  v.  Hines,  121  In<L  537,  holding  that  the  legislature  may 
confer  power  upon  municipal  officers  in  the  matter  and  direct  that  lo 
appeal  shall  be  taken  from  their  decisions. 

Contractor's  Lien  attaches  to  the  lot  as  it  existed  when  the  eontraet 
was  made,  and  the  owner  cannot  defeat  the  lien  by  conveying  to  a 
stranger  a  narrow  strip  along  the  frontage  of  the  lot,  p.  88. 

Affirmed  on  similar  facts  in  Eagle  Co.  y.  Davenport,  101  Iowa,  602. 

36  Gal.  00-04.    ALEMAIIT  y.  DALT. 

Attorney  in  Fact,  authorized  to  sell  "one  half*  of  a  lot,  eaa  «• 
his  discretion  as  to  which  half  to  sell,  p.  03. 

Cited  in  McAdow  v.  Black,  6  Mont,  606,  holding  that  a  mortgmt 
by  an  attorney  in  fact  was  made  pursuant  to  his  power. 

36  Cal.  04-103.    DIKEMAN  y.  NORRIS. 

Resulting  Trust  arises  from  the  purchase  of  a  sheriff's  certifieate 
of  sale  by  a  party  in  his  own  name,  under  an  agreement  with  another, 
who  furnished  part  of  the  money,  that  the  purchase  should  be  for  thdr 
joint  benefit,  even  though  the  purchase  was  made  before  the  agreement, 
pp.  101,  102. 

Cited  in  Murphy  y.  Clayton,  113  Cal.  157,  holding  that  a  trust  re- 
sults in  favor  of  one  who  paid  part  of  the  purchase  price  of  land 
bought  by  another,  as  against  the  administrator  and  creditors  of  the 
latter;  Puckett  v.  Benjamin,  21  Oreg.  380,  to  the  point  that  a  tnut 
results  from  purchase  of  land  in  the  buyer's  name  where  another  fur- 
nished the  money;  and  note  to  61  Am.  Dec  753. 

Variance  between  pleading  and  proof,  that  is  technical  only,  and 
could  have  been  obviated  by  amendment  in  the  lower  court,  is  not 
ground  for  reversal  when  raised  for  the  first  time  on  appeal,  p.  103. 

Cited  in  Cushing  y.  Pires,  124  Cal.  666,  as  to  technical  variance 
where  case  is  correctly  decided  on  the  merits.  Distinguished  in  Davej 
V.  Southern  Pacific  Co.,  116  Cal.  331,  holding  that  where  an  objection 
that  evidence  was  irrelevant  was  sustained  at  the  trial,  and  the  rul- 
ing was  right,  although  the  proper  reason  for  it  was  that  the  admission 
of  the  evidence  would  have  caused  a  variance,  which  point  was  not 
raised  at  the  trial  this  was  not  ground  for  reversal  because  a  correct 
ruling  "will  not  be  disturbed  on  appeal  merely  because  given  for  a 
wrong  reason."  Affirmed  in  Southmayd  y.  Sonthmayd,  4  Mont  106; 
and  Colorado  Co.  v.  Rees,  21  Colo.  439. 

36  Cal.  104-105.    6AFFNET  y.  60U6H. 
Street  Assestment — Demand  by  one  contractor  for  payment  of  tie 
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assessment  is  a  oomplianoe  with  the  statute,  although  he  owned  only 
half  the  contract,  p.  105. 

Cited  in  Foley  ▼.  Bullard,  99  Cal.  517,  holding  that  demand  by  the 
agent  of  the  assignor  of  a  street  assessment  contract,  assigned  as 
collateral  security,  is  sufficient,  although  the  person  making  the  de- 
mand ia  also  agent  of  the  assignee. 

Personal  Judgment  for  a  street  assessment,  against  the  owner  of  a 
lot,  is  improper,  p.  105. 

Affirmed  in  Raleigh  ▼.  Pence,  110  N.  C.  47.  Cited  in  Seattle  y.  Yesler, 
1  Wash.  Ter.  576,  to  the  point  that  the  assessment  is  only  upon  prop- 
erty benefited;  cited  in  Jones  Co.  v.  Perry,  26  Ind.  App.  570,  noted 
under  Taylor  y.  Palmer,  31  Cal.  240. 

36  CU.  105-112;  95  Am.  Dec  162.    BOLANDER  y.  GENTRY. 

Assignee  in  Bankruptcy  has  the  title  and  right  of  possession  to 
property  fraudulently  transferred  by  the  bankrupt,  before  his  adjudi- 
cation as  such,  to  one  knowing  of  his  insolvency,  p.  111. 

Cited  to  the  same  effect  in  Flinn  y.  Ferry,  127  Cal.  653;  in  Rison  v. 
Powell,  28  Ark.  436,  holding  that  state  and  federal  courts  haye  con- 
current jurisdiction  of  a  suit  by  the  assignee  to  set  aside  a  fraudu- 
lent conveyance  by  the  bankrupt;  Wanamaker  v.  Bowes,  36  Md.  61, 
expressing  no  opinion  as  to  whether  the  fact  that  proceeds  of  an  execu- 
tion sale  where  paid  to  the  assignee  in  bankruptcy  of  a  mortgagor 
affected  the  question  of  damages  in  a  suit  by  the  mortgagee  against 
the  plaintiff  in  the  former  suit  for  giving  a  void  bond  on  attachment; 
Stevenson  v.  McLaren,  23  Minn.  113,  14  Bank.  Reg.  405,  holding  that 
the  assignee  has  the  title  to  property,  fraudulently  transferred  by  the 
bankrupt,  "as  fully  as  though  the  transfer  had  not  been  made;"  Brom- 
ley V.  Goodrich,  40  Wis.  138,  139,  22  Am.  Rep.  689,  holding  that  a 
transfer  by  an  insolvent,  good  under  state  law  but  void  under  the 
bankrupt  act,  will  be  considered  valid  until  declared  void  by  a  federal 
court  of  competent  jurisdiction;  Fox  v.  Gardner,  21  Wall.  478,  12  Bank. 
Reg.  139,  holding  that  where  a  creditor  took  a  preference  from  a  debtor, 
knowing  him  to  be  insolvent,  the  creditor  was  liable  to  refund  to  the 
assignee. 

36  CaL  112-117.    STXTTER  y.  SAN  FRANCISCO. 

Jndgment-roll  does  not  include  motion  and  order  to  strike  out  part 
of  complaint,  p.  114. 

Affirmed  in  Graham  v.  Linehan,  1  Idaho,  781. 

Partition  Between  Cotenants  must  be  of  the  entire  tract,  not  of  a 
particular  portion,  and  grantees  of  a  tenant  must  be  made  parties, 
p.  116. 
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ated  in  Hill  y.  Den,  54  CaL  23,  to  the  point  that  a  tenant  b  a  neces- 
sary party  to  a  partition;  Emeric  y.  Alyarado,  64  Cal.  580,  holding  that 
a  partition  which  includes  more  land  than  the  survey  calls  for  is  void; 
Center  y.  Dayis,  113  Cal.  309,  54  Am.  St.  Rep.  353,  holding  that  a  par- 
tition deed  between  cotenants  is  yoid  imless  all  of  them  sign  it;  Pacific 
Bank  y.  Hannah,  90  Fed.  77,  59  U.  S.  App.  68,  applying  rule  to  yoluntary 
partition  between  some  of  the  cotenants;  Ferris  v.  Montgomery  Co.,  94 
Ala.  569,  33  Am.  St.  Rep.  155,  to  the  point  that  all  cotenants  and 
their  grantees  must  be  parties;  Shepherd  y.  Jemigan,  51  Axk,  278,  14 
Am-  St.  Rep.  52,  holding  that  where  the  tenancy  is  of  seyeral  parcels 
or  Bubdiyisions,  one  tenant  may  convey  his  interest  in  a  subdivision; 
Markoe  y.  Wakeman,  107  111.  263,  holding  that  the  grantee  of  a  tensnt, 
by  deed  to  an  undivided  interest  in  a  specific  part  of  a  tract,  is  not 
entitled  to  partition;  Mee  v.  Benedict,  98  Mich.  272,  39  Am.  St.  Rep.  552, 
to  the  point  that  one  tenant  cannot  convey  a  distinct  parcel  of  the 
common  land;  Holbrook  v.  Bowman,  62  N.  H.  321,  322,  holding  that  the 
grantee  of  a  tenant  "takes  a  good  title  to  all  that  is  conveyed  to  Hm, 
unless  upon  partition  it  is  found  necessary  to  take  the  whole  or  a  psit 
of  it,  in  order  to  give  the  cotenants  their  equitable  share;**  Haxlan  ▼. 
Langham,  69  Pa.  St.  238,  to  the  point  that  a  tenant  cannot  oonvey 
a  spedflc  portion  to  the  prejudice  of  his  cotenants;  Battle  v.  John,  48 
Tex.  210,  holding  that  if  other  cotenants  aoquiesee  in  the  sale  of  s 
specific  part  by  one,  partition  might  be  had  of  that  part;  Boggesi  t. 
Meredith,  16  W.  Va.  28,  holding  that  the  rights  of  the  grantee  of  s 
tenant  wiU  be  respected  as  far  as  they  can  be  without  prejudice  to  the 
cotenants;  and  notes  to  83  Am.  Dec  486,  87  Am.  Dec.  87,  96  Am.  Dee. 
152,  on  this  point. 

Leave  to  Amend,  granted  by  lower  oourt,  not  having  been  availed  of, 
cannot  be  allowed  on  appeal  afiSrming  the  judgment,  p.  117. 

Distinguished  in  Greely  v.  McCoy,  3  S.  Dak.  625,  holding  that  the 
appellate  court  could  order  the  complaint  to  be  amended  in  the  lower 
court,  after  affirmance  of  an  order  sustaining  demurrer,  no  prior  iudg* 
ment  having  been  entered. 

36  CaL  117-122.    BEANS  v.  EMANUELLL 

''Duly." — ^An  allegation  in  a  complaint,  that  probate  proceedings  sad 
decrees  were  ''duly  given  and  made,"  is  sufficient,  pp.  118-120. 

Affirmed  in  Wise  v.  Hogan,  77  Cal.  189,  as  to  an  averment  that  an 
administrator  *'dnly  qualified."  Cited  in  note  on  this  p<Mnt  to  27  Am. 
Dec.  148. 

Specification  of  Enron  must  appear  in  statement  on  motion  for  new 
trial,  p.  120. 

Afifirmed  in  People  ▼.  Oentral  Paoiflo  Co.,  43  CkL  424;  Gnham  i^ 
Stewart,  68  CaL  376. 
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88  OaL  122-127.    HASTING  t.  STARK. 

Calls  in  a  Deed. — The  adoption  by  both  parties  of  a  line,  when  it  is 
doubtful  what  is  meant  by  the  calls,  is  binding,  p.  126. 

Cited  in  Messer  ▼.  Oestreich,  52  Wis.  691,  holding  that  calls,  ac- 
quiesced in  by  the  parties  for  many  years,  are  binding;  and  note  on  this 
point  to  36  Am.  Dec.  373. 

36  CaL   129-131.    TODD  y.  WIHANTS. 

Transcript  on  AppeaL — A  stipulation  that  the  transcript  is  correct 
merely  takes  the  place  of  the  clerk's  certificate  that  the  papers  to 
which  it  is  annexed  are  true  copies,  p.  131. 

Cited  in  Leonard  y.  Shaw,  114  Cal.  72,  holding  that  such  a  stipulation 
did  not  estop  respondent  from  objecting  to  the  correctness  of  the 
tnmscript;  Cited  in  Geisen  y.  Reder,  151  Ind.  533,  holding  record  and 
stipulation  insufficient  for  reyiew  on  appeaL 

86  CtiL  132-134.    LARCO  y.  CLEMENTS. 

Pendency  of  Another  Suit  is  not  ground  for  abatement  in  ejectment, 
unless  the  same  title,  or  the  same  injury,  or  the  same  subject  matter  is 
in  eontroyersy  in  both  actions,  p.  184. 

AiBrmed  in  Martin  y.  Spliyalo,  69  OaL  616.  Cited  in  Leonard  y« 
Flynn,  89  Gal.  541,  23  Am.  St.  Rep.  503,  to  the  point  that  ''a  plain- 
tiff may  haye  two  suits  against  the  same  defendant  for  the  recoyery 
of  the  possession  of  the  same  land  pending  at  the  same  time,  if  the 
seoond  is  brought  on  a  title  acquired  after  the  commencement  of  the 
first";  also  in  Buettinger  y.  Hurley,  34  Elan.  589,  holding  that  an 
action  of  ejectment  was  not  abated  by  pendency  of  a  suit  for  unlawful 
detainer  for  the  same  premises;  Beardsley  y.  Morrison,  18  Utah,  483, 
72  Am.  St.  Rep.  798,  noted  under  Vance  y.  dinger,  27  Cal.  358. 

Answers  in  Abatement  are  strictly  construed,  p.  134. 

Afihmed  in  Ontario  Bank  y.  Tibbits,  80  Cal.  70,  and  California  Say. 
Society  y.  Harris,  111  CaL  136,  both  cases  holding  that  failure  of  a 
corporation  to  file  its  articles  with  the  coimty  clerk,  as  required  by 
statute,  was  matter  of  abatement,  to  be  pleaded  as  such  or  deemed 
to  be  waiyed. 

86  OiL  135-146.    BERNAL  y.  LYNCH. 

Confirmation  by  Land  Commission  of  a  claim  cannot  be  collaterally 
assailed  on  the  groimd  that  it  was  rendered  on  insufficient  eyidence, 
p.  143. 

Afitened  on  appeal  by  the  United  States  supreme  court  in  9  Wall. 
822.  Cited  in  Sulliyan  y.  Gage,  145  Cal.  767,  mandamus  does  not  lie  to 
compel  state  board  of  examiners  to  allow  claim  for  fees  for  attorney  for 
VBceiyer  illegally  allowed  by  court  in  suit  by  state  for  dissolution  of 
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corpoiution,  where  board  had  rejected  claim;  Truckec  Oo.  ▼.  Campbell, 
44  Cal.  92,  holding  that  a  grant  by  supervisors  of  a  franchise  to 
collect  tolls  could  not  be  "attacked  by  a  private  person  or  in  a  col- 
lateral proceeding,  for  mere  error  in  the  exercise  of  the  authority  to 
make  the  grant";  California  Reduction  Co.  v.  Sanitary  Reduction 
Works,  126  Fed.  42,  validity  of  a  grant  of  franchise  by  city  not  col- 
laterally attackable  by  private  party  on  ground  of  irregularity  in 
exercise  of  power  by  dty.  Affirmed  in  Miller  y.  Dale,  44  Oal.  578^  and 
Umbarger  v.  Chaboya,  49  Cal.  537. 

Confirmation  of  Suxyey,  by  decree  of  the  United  States  district  conit 
on  appeal  from  the  land  commission,  was  an  adjudication  that  the 
lands  mentioned  in  the  decree  confirming  the  claim  were  properly 
located  and  correctly  surveyed,  p.  143. 

ated  in  Miller  v.  Dale,  44  Cal.  575,  saying:  "It  is  dear  that  the 
effect  given  to  the  surveys  did  not  depend  upon  the  fact  that  they 
were  finally  determined  by  the  order  or  decree  of  the  court,  for  when 
so  determined  they  had  no  other  or  greater  effect  than  when  finally  de- 
termined by  the  publication  of  notice";  and  Younger  y.  Pagle,  60  GaL 
524,  in  dissenting  opinion,  a  majority  of  the  court  holding  that,  pendisg 
appeal  from  the  confirmation  to  the  United  States  supreme  court,  a 
survey  made  and  advertised  by  the  United  States  surveyor  general 
was  void. 

Purchase  at  Tax  Sale  of  land,  by  the  agent  of  the  administrator 
of  a  party  in  possession  by  himself  or  his  tenants,  did  not  pass  or 
otherwise  affect  the  title  to  the  property,  p.  146. 

Cited  in  Barrett  v.  Amerein,  36  Cal.  326,  holding  that  if  defendant 
was  in  possession  and  it  was  his  duty  to  pay  the  taxes,  "he  could  not 
acquire  an  outstanding  title  by  neglecting  to  pay  the  taxes,  allowing 
the  land  to  be  sold,  and  purchasing  at  the  sale;"  Reily  v.  Lancaster, 
39  Cal.  357,  to  the  point  that  "a  party  in  possession,  whose  duty  it  is 
to  pay  the  tax,  shall  derive  no  advantage  from  a  sale  for  the  tax, 
which  he  ought  to  have  paid  without  a  sale";  Willard  v.  Amea,  190 
Ind.  353,  holding  that  the  doctrine  includes  "agents,  attorneys,  tenants  in 
common,  tenants  for  life,  mortgagors,  and  other  lienholders";  Hurley 
V.  Hurley,  148  Mass.  445,  holding  that  where  one  tenant  in  common  re- 
deems land  sold  for  taxes,  he  does  not  acquire  absolute  title,  but  is 
entitled  to  possession  until  his  ootenants  pay  their  shares.  Affirmed 
in  Carithers  v.  Weaver,  7  Kan.  123,  and  LeBoy  v.  Reeve-^,  5  Saw.  106. 
Cited  in  notes  to  15  Am.  Dec  686,  600,  85  Am.  Dec.  100,  and  75  Am. 
St.  Rep.  232,  250. 

36  Cal.  147-151;  95  Am.  Dec.  166.    WETHBRBEE  y.  DUITN. 

Writ  of  Possession. — ^After  judgment  for  plaintiff  in  ejectment,  per- 
sons on  the  land  are  presumed  to  have  entered  under  defendant's 
title,  and  the  writ  runs  against  them,  unless  th^  pfove  title  adverse 
to  defendant,  p.  150. 
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Affirmed  in  Ritchie  v.  Johnson,  50  Ark.  554;  7  Am.  St.  Rep.  120.  Cited 
in  Scheerer  v.  Goodwin,  125  Cal.  156,  518,  noted  under  Long  v.  Neville, 
29  Cal.  131.  Cited  in  notes  on  this  point  to  39  Am.  Dec.  311,  313;  98 
Am.  Dec.  492;  7  Am.  St.  Rep.  122;  15  Am.  St.  llep.  60. 

General  Citation.— Estate  of  Rose,  80  Cal.  169. 

36  Cal.  151-159.    PUTNAM  v.  LAMPUIER. 

Conditional  Sale. — If  the  parties  agree  that  the  title  is  to  remain  in 
the  seller  until  the  buyer  pays  the  price,  payment  is  a  condition  prece- 
dent, and  second  buyer  stands  in  no  better  position  than  the  one  from 
whom  he  bought,  p.  158. 

Cited  in  Van  Allen  ▼.  Francis,  123  Cal.  477,  480,  holding  conditional 
sale  shown  under  facts  stated;  Johnson  y.  Kirby,  65  Cal.  486,  holding  that 
in  a  suit  by  the  seller  of  mining  shares  to  reclaim  them  from  the  buyer 
for  breach  of  conditions  of  sale,  subsequent  purchasers  from  the  buyer 
were  properly  joined  as  defendants;  Vermont  Co.  v.  Brow,  109  Cal. 
241,  50  Am.  St.  Rep.  40,  to  the  point  that  "the  common-law  right  of 
the  seller  by  appropriate  contract  to  retain  the  title  until  performance 
of  some  valid  condition  on  the  part  of  the  buyer  has  long  been  recog- 
nized in  this  state,  as  almost  universally  elsewhere";  Truman  v.  Hardin, 
5  Saw.  118,  holding  that  the  assignee  of  a  bankrupt  was  not  entitled 
to  recover  mules,  sold  conditionally  to  the  bankrupt,  after  the  seller 
had  taken  them  back  for  breach  of  condition;  and  note  to  79  Am.  Dec. 
203,  on  possession  as  evidence  of  ownership. 

Judgment  not  Aathorized  by  Pleadings. — ^This  objection  may  be  taken 
upon  the  judgment-roll  alone,  whether  there  is  a  statement  on  motion 
for  a  new  trial  or  not,  p.  158. 

Affirmed  in  Heinlen  v.  Heilbron,  71  Cal.  564.  Cited  in  Chetwood  v. 
California  Bank,  113  Cal.  424,  holding  that  "where  the  case  made  out 
by  the  findings  is  a  different  case  from  that  presented  by  the  pleadings, 
the  judgment  will  be  reversed  ....  and  the  point  may  be  raised 
upon  appeal  from  the  judgment  alone."  Affirmed  in  Frevert  v.  Henry, 
14  Nev.  195,  and  Gregg  v.  Groesbeck,  11  Utah^  322. 

36  Cal.  159-168.    STEWART  y.  LEVY. 

Fraud  of  One  Partner,  in  partnership  contracts,  binds  the  firm;  but 
a  partner  cannot  be  adjudged  guilty  of  a  fraud  involving  moral  turpi- 
tude, committed  by  a  copartner,  unless  the  former  ratifies  the  fraud 
with  knowledge  of  it,  p.  166. 

See  notes  8  Am.  Dec.  86;  67  Am.  St.  Rep.  48. 

36  Cal.  168-179.    CLARK  y.  PHOENIX  COMPANY. 

Amendment  to  complaint  may  be  allowed  after  an  objection  to  evi- 
dence is  sustained  for  variance;  if  no  further  objection  is  made  after 
amendment,  it  must  be  considered  abandoned,  p.  175. 
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Cited  in  Soott  y.  Sierra  Co.,  67  Cal.  76,  holding  that  if  objection  to 
evidence  had  been  made  at  the  trial,  the  answer  might  have  been  amend- 
ed, but  it  cannot  be  made  for  the  first  time  on  appeal;  to  similar  effect 
in  In  re  Doyle,  73  Cal.  569;  McCausland  y.  Ralston,  12  Nev.  203,  to  tbe 
point  that  amendments  should  be  liberally  allowed;  PencQ  ▼.  Home 
Ins.  Co.,  3  Wash.  487,  holding  that  admission  of  the  policy  in  evidenee 
was  not  a  variance  under  the  code;  and  note  to  70  Am.  Dec  739. 

Documentary  Bvidence  may  be  taken  by  the  jury  to  their  room, 
p.  176. 

Cited  in  McLean  y.  Crow,  88  Cat  648,  holding  that  under  section 
612  of  the  Code  of  Civil  Procedure,  the  jury  may  take  a  probate  claim 
attached  to  the  complaint. 

Ovexvaliiation  of  Loss  by  the  insured  in  a  fire  poHcy  must  be  ma- 
terial and  intentional,  and  will  not  be  held  fraudulent  if  it  "can  be  lea- 
sonably  accounted  for  on  the  score  of  opinion,"  p.  176. 

Cited  in  note  to  Sibley  v.  St.  Paul  Co.,  9  Bias.  43,  on  this  point; 
also  in  note  to  48  Am.  Dec  521. 

36  Oil.  180-187;  95  Am.  Dec  170.    McCORMICK  ▼.  BROWN. 

Statute  of  Limitations  does  not  Bytingwish  debt  or  raise  presumptkn 
of  payment,  p.  184. 

Approved  in  Kelly  y.  Leachman,  3  Idaho,  635,  running  of  limitations 
does  not  extinguish  the  debt  nor  impair  lien  of  mortgage  given  to  se- 
cure the  same. 

Statute  of  Limitations. — ^If  a  new  promise  is  made,  to  pay  a  debt 
barred  by  the  statute  the  action  is  sustainable  only  upon  the  nev 
promise,  the  original  contract  being  the  consideration  for  the  new 
promise,  p.  184. 

Afiirmed  in  Chabot  v.  Tucker,  39  Cal.  438.  Cited  in  Wells  v.  Barter, 
56  Cal.  344,  holding  that  where  a  note  and  mortgage  are  barred  by  the 
statute,  renewal  of  the  note  does  not  renew  the  mortgage;  Alhambra 
Co.  V.  Richardson,  72  Cal.  600,  to  the  point  that  the  statute  takes  away 
a  remedy,  while  the  law  of  prescription  confers  a  right;  Feeney  v. 
Howard,  79  Cal.  536,  12  Am.  St.  Rep.  171,  holding  that  the  statute 
of  fraud  need  not  be  specially  pleaded  in  an  answer,  but  the  question  may 
be  raised  under  a  general  denial;  and  Lambert  v.  Schmalz,  118  GaL  35, 
saying:  'The  remedy  to  enforce  the  payment  of  the  debt  is  gone,  but 
the  moral  obligation  to  pay  it  still  remains  and  is  a  good  consideration 
for  a  new  promise  to  make  such  pasnment";  Kelly  v.  Leachman,  3 
Idaho,  637,  where  notes  are  given  for  pre-existing  debt  and  interest 
thereon,  running  of  limitations  is  stopped;  Liberman  y.  Qurensky,  27 
Wash.  416,  letter  by  debtor  to  creditor  stating  that  amount  owed  wonld 
be  paid  some  time,  held  not  sufficient  to  avoid  bar  of  statute;  State 
▼.  Yellow  Jacket  Co.,  14  Nev.  232,  holding  that  the  statute  applies  to 
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suits  by  the  state  for  delinquent  taxes;  Anthony  v.  Savage,  2  Utah,  471, 
to  the  point  that  the  suit  must  be  based  on  the  new  promise;  and  notes 
to  39  Am.  St.  Rep.  739,  62  Am.  St.  Rep.  615,  on  the  statute  barring 
the  remedy. 

New  Promise. — ^The  acknowledgment  of  a  debt,  barred  by  the  statute, 
must  be  a  direct,  distinct,  unqualified,  and  imconditional  admission  of 
the  debt  which  the  party  is  liable  and  willing  to  pay,  p.  185. 

Cited  in  Farrell  y.  Palmer,  36  Cal.  192,  holding  that  letters  were  a 
sufficient  acknowledgment  to  remove  the  statutory  bar  from  a  debt; 
Biddel  V.  Bri2zolara,  56  Oal.  382,  holding  that  where  a  mortgagor  sold 
the  mortgaged  premises  to  a  stranger,  who  agreed  in  the  deed  that  he 
would  assume  the  note  and  mortgage,  this  was  not  a  siifficient  new 
promise  in  writing,  under  section  360  of  the  Code  of  Civil  Procedure,  to 
remove  the  bar  of  the  statute;  Curtis  v.  Sacramento,  70  Cal.  414,  saying: 
^The  most  positive  acknowledgment  of  a  pre-existing  debt  is  insuffi- 
cient if  accompanied  by  a  declaration  which  is  inconsistent  with  an 
intention  to  pay";    and  holding  that  an  agreement  to  submit  a  debt  to 
arbitration,  wherein  the  debtor  promises  to  abide  by  the  award,  is  not 
a  sufficient  acknowledgment  to  remove  the  bar  of  the  statute;    Chaffee 
V.  Browne,  109  Cal.  218,  holding  that  an  oral  promise  to  pay  a  debt, 
after  the  debtor's  discharge  in  bankruptcy,  was   sufficient;   Lambert 
V.  Schmalz,  118  Cal.  35,  holding  that  an  oral  promise  to  pay  a  debt 
was  a  sufficient  foundation  for  a  suit,  after  the  original  debt  was  barred; 
Cited  in  S.  P.  Co.  v.  Prosser,  122  Cal.  416,  417,  419  (quoted  in  Bullion 
etc.  Bank  v.  Hegler,  93  Fed.  895),  holding  letter  from  debtor  sufficient 
as   an    acknowledgment    and    action    properly   brought   upon    original 
obligation  when  such  acknowledgment  was  made,  before  bar  by  limi- 
tation;  Rodgers  v.  Byers,  127  Cal.  530,  531,  stating  general  rules  as  to 
form  of  such  action,  and  effect  of  conditional  promise  to  pay;  and  cf. 
on  last  point,  Bullion  etc  Bank  v.  Hegler,  93  Fed.  893;  Pierce  v.  Merrill, 
128  Cal.  476,  79  Am.  St.  Rep.  65,  holding  acknowledgment  insufficient 
because  of  lack  of  specific  reference  to  original  debt;  concurring  opinion 
in  McDonald  v.  Randall,  139  Cal.  262,  on  point  that  original  debt  is 
sufficient  consideration  for  new  promise;  Bullion  etc.  Bank  v.  Hegler,  93 
Fed.  894,  quoting  Biddell  v.  Brizzolara,  66  Ckl.  374;   Kelly  v.  Leachman, 
3  Idaho,  639,  where  notes  were  given  for  pre-existing  debt  and  interest 
thereon,  running  of  limitations  is  stopped;  Bridges  v.  Stephens,  132  Mo. 
565,  in  dissenting  opinion,  a  majority  of  the  court  holding  that  an  oral 
agreement  to  waive  the  statute,  made  before  the  debt  was  barred,  was 
sufficient;  Howes  v.  Lynde,  7  Mont.  649,  sustaining  a  demurrer,  because 
the  complaint  on  its  face  was  barred  by  the  statute;  Braithwaite  v. 
Harvey,  14  Mont.  226,  43  Am.  St.  Rep.  636,  holding  that  an  acknowledg- 
ment of  a  debt  in  letters  was  insufficient;  Wilcox  v.  Williams,  6  Nev.  213, 
216,  holding  that  a  promise  in  a  letter,  to  pay  a  debt  when  able,  was 
insufficient;    Gnienberg  v.  Buhring,  5  Utah,  417,  holding  that  a  written 
acknowledgment  of  a  debt  barred  by  the  statute  becomes  a  new  con« 
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tract  in  writings  which  is  not  barred  till  after  four  years;  and  notes 
to  3  Am.  Dec.  733;  97  Am.  Dec.  572;  1  Am.  St.  Rep.  831;  26  Am.  St 
Rep.  699;  34  Am.  St.  Rep.  720. 

36  Cal.  187-192.    FARRELL  y.  PALMER. 

Acknowledgment  of  Debt,  sufficient  to  remove  the  bar  of  the  statute 
of  limitations,  being  found  in  letters  of  the  debtor,  a  promise  to  pay  the 
debt  is  implied,  p.  192. 

Cited  in  S.  P.  Co.  v.  Prosser,  122  Cal.  416,  419,  and  Bullion  etc  Bank 
V.  Hegler,  93  Fed.  896,  noted  under  McCormick  v.  Brown,  36  Cal.  180; 
Biddel  v.  Brizzolara,  66  Cal.  382,  to  the  point  that  there  ''must  be  a  di- 
rect and  unqualified  admission  of  an  existing  debt  which  the  party  is 
willing  to  pay";  Osment  v.  McElrath,  68  Cal.  473,  holding  that  letters 
of  the  debtor  were  a  sufficient  acknowledgment  of  the  debt;  Sibot 
V.  Wilder,  16  Kan.  182,  22  Am.  Rep.  282,  holding  that  the  acknowledg 
ment  "must  be  made  not  to  a  mere  stranger  but  to  the  creditor  or 
some  one  acting  for  him,  and  upon  which  the  creditor  is  to  act  or  con- 
fide"; Anthony  v.  Savage,  2  Utah,  471,  to  the  point  that  the  suit  should 
be  based  on  the  acknowledgment;  Gruenberg  v.  Buhring,  5  Utah,  417, 
holding  that  a  written  promise  to  pay  a  barred  debt  is  a  contract  is 
writing  that  cannot  be  barred  for  four  years;  and  Kuhn  v.  Mount,  13 
Utah,  116,  holding  that  letters  were  sufficient  evidence  of  a  new  pronuse. 

36  CaL  193-197.    YOLO  COTXNTT  y.  SACRAMENTO. 

Public  Nuisance  may  also  be  a  private  nuisance,  and,  if  so,  the  per- 
son injured  thereby  may  have  his  action,  p.  196. 

Cited  in  Astill  v.  South  Yuba  Water  Co.,  146  Cal.  67,  complaint  in 
action  to  abate  two  nuisances,  one  caused  by  defendant's  negligence 
in  allowing  water  to  escape  from  banks  of  ditch,  and  other  caused  by 
flow  of  water  from  ditch  to  reservoir  filling  it  with  vegetable  matter 
which  decayed,  does  not  show  misjoinder  of  causes  of  action;  Fisher 
V.  Zumwalt,  128  Cal.  496,  and  Sharpleigh  etc.  Co.  v.  Knippenberg,  133 
Cal.  311,  noted  under  Blanc  v.  Klumpke,  29  Cal.  160;  Redway  v.  Moore, 
3  Idaho,  316,  317,  318  (2  Idaho,  1040,  1041,  1043,)  holding  that  in  a  suit 
to  restrain  the  carrying  on  of  a  house  of  prostitution  the  complaint 
did  not  sufficiently  show  that  it  was  a  private  nuisance;  to  same 
effect  in  Fogg  v.  Nevada  Railway,  20  Nev.  436,  as  to  an  action  to  restrain 
a  railway  from  running  cars  on  a  street.  Cited  in  notes  on  this  point 
in  1  Am.  Dec.  57;  31  Am.  Dec.  132;  also  note  to  57  Am.  Dec.  692,  on  danu 
as  nuisances;  note  to  71  Am.  Dec.  311,  313,  314,  on  parties  in  suits  to 
abate  nuisances;  notes  to  81  Am.  Dec.  586,  and  67  Am  St.  Rep.  693, 
694,  on  remedies  for  obstruction  of  streams. 

Jurisdiction  of  actions  to  prevent  or  abate  nuisances  is  in  district 
courts,  p.  196. 
Cited  in  Rosenberg  v.  Frank,  68  CaL  402,  holding  that  a  district 
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cx>urt  had  power  to  construe  a  will  after  it  had  been  probated;  Learned 
V.  Castle,  67  Cal.  42,  to  the  point  that  district  and  county  courts  have 
concurrent  jurisdiction  of  actions  to  abate  nuisances;  Robinson  v.  Fair, 
128  U.  S.  83,  referring  to  the  fact  that  the  principal  case  afiOrmed  30 
Cal.  673  on  the  point  of  jurisdiction. 

Equity  may  Abate  a  Nuisance,  on  the  information  of  the  attorney 
general,  p.  196. 

Affirmed  in  People  v.  Gold  Run  Co.,  66  Cal.  152;  66  Am.  Rep.  88. 

36  Cal.  197-205.    EMMAL  v.  WEBB. 

Deputy  County  Clerk  may  take  an  acknowledgment  of  a  homestead 
declaration,  p.  203. 

Cited  in  Fredericks  v.  Davis,  3  Mont.  257,  holding  that  a  deputy  re- 
corder may  perform  any  act  that  his  chief  could  legally  perform;  note 
on  acknowledgments  in  41  Am.  Dec.  169;  and  note  on  deputies  in  81 
Am.  Dec.  117. 

Recording  of  Seal. — ^Effect  of  recording  the  seal  of  a  county  clerk  as 
a  notarial  seal,  unnecessary  to  decide  in  this  case,  p.  203. 

Cited  in  Flowery  Co.  v.  North  Bonanza  Co.,  16  Nev.  306,  holding 
that  where  the  record  of  a  deed  did  not  show  it  had  been  sealed,  and 
the  original  was  not  produced,  it  was  proper  to  infer  the  sealing  from 
the  averment  in  the  deed  that  it  was  "signed  and  sealed." 

Material  Facts  Omitted  from  Findings  cannot  be  inferred  unless 
the  inference  is  inevitable;  the  nonexistence  of  the  fact  to  be  inferred 
must,  upon  every  conceivable  theory  of  which  the  case  wiU  admit,  be 
inconsistent  with  the  existence  of  the  facts  which  are  found,  p.  204. 

Cited  in  Smith  v.  Cushing,  41  Cal.  99,  holding  that  where  no  ob- 
jection was  taken  to  findings,  the  presumption  was  "that  the  court  found 
all  the  facts  in  the  issue  for  the  plaintiff,  unless  the  contrary  appears 
from  the  findings  themselves";  Oneto  v.  Restano,  78  Cal.  376,  holding 
that  a  finding  as  to  adverse  use  of  water  did  not  necessarily  show 
that  the  use  was  adverse;  Bull  v.  Bray,  89  Cal.  293,  297,  holding  that  as 
fraudulent  intent  is  a  question  of  fact,  the  appellate  court  cannot  infer 
it  from  the  facts  found,  unless  they  "absolutely  exclude  all  possibility 
of  the  absence  of  fraudulent  intent";  and  Synnott  v.  Shaughnessy,  2 
Idaho,  116,  where  findings  were  held  to  cover  the  facts  at  issue. 

36  Cal.  205-207.    JONES  v.  MORSE. 

Declarations  of  Seller  of  personal  property,  made  after  the  sale,  are 
not  evidence,  p.  207. 

Affirmed  in  Garlick  v.  Bowers,  66  Cal.  122;  Walden  v.  Purvis,  73  Cal. 
519;  Eppinger  v.  Scott,  112  Cal.  374.  Cited  in  note  to  90  Am.  Dec.  300, 
on  creditor's  bills. 
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36  GaL  208-214;   96  Am.  Dec.  175.    LICE  ▼.  MADDEN.    S.  C.  25  Cal  202. 

Finding  sustained  by  some  evidence  cannot  be  set  aside,  even  though 
the  appellate  court  may  be  of  opinion  that  the  weight  of  evidence  ii 
the  other  way,  p.  213. 

Affirmed  in  Grant  v.  McPherson,  104  GaL  167,  holding  that  evidenee 
of  a  witness  'Vas  sufficient  to  establish  a  prima  fade  case,  and  even 
though  the  weight  of  the  evidence  was  to  the  contrary,  the  finding  of 
fact  would  not  be  disturbed'';  ated  in  Casey  v.  Leggett,  125  CaL  070, 
applying  rule  to  bona  fides  of  transfer  as  against  creditors;  note  72  Am. 
St.  Rep.  828;  note  3  Am.  St.  Rep.  579. 

Malfeasance  or  Neglect  of  Public  Officer  does  not  render  him  Habls 
in  damages,  '4f  the  position  of  the  injured  party  would  have  been  just 
the  same  had  not  the  alleged  misconduct  occurred";  or  if  the  conduct 
of  the  injured  party  or  his  attorney  contributed  to  the  result,  p.  214. 

Cited  in  Boardman  v.  Hayne,  29  Iowa,  346,  holding  that  the  president 
and  secretary  of  a  township  were  not  liable  to  the  holder  of  a  school 
warrant  improperly  issued  in  payment  of  supplies  not  delivered. 

36  Cal.  214-220.    BELL  v.  BED  ROCK  COMPANY. 

Abandonment  of  Mining  Claim  in  leaving  it  without  any  intention  of 
returning  or  making  any  further  use  of  it,  p.  218. 

ated  in  Moon  v.  Rollins,  36  Cal.  340,  95  Am.  Dec  185,  holding  '^hst 
abandonment  is  a  question  of  intention,  to  be  ascertained  by  the  juiy 
.  .  .  .  Slight  circumstances  have  been  allowed  to  rebut  the  inference 
of  abandonment";  Morenhaut  v.  Wilson,  62  CaL  267,  holding  it  na 
abandonment  when  owners  of  mining  claims  were  driven  off  by  hostile 
Indians;  Utt  v.  Frey,  106  Cal.  397,  holding  that  to  constitute  abandon- 
ment of  water  rights  there  must  be  concurrence  of  the  act  of  leaving  and 
the  intention  of  not  returning.  Affirmed  as  to  water  rights  in  Mitchell 
V.  Carder,  21  W.  Va.  285,  and  Hewitt  v.  Story,  64  Fed.. Rep.  627.  Cited 
in  Harkrader  v.  Carroll,  76  Fed.  Rep.  476,  holding  that  after  the  grantee 
of  a  mining  claim  had  abandoned  it,  sale  by  him  of  the  daim  con- 
veyed no  title;  Beaver  Brook  Co.  v.  St.  Vrain  Co.,  6  Colo.  App.  136; 
holding  that  a  water  right  had  not  been  abandoned;  and  note  to  40 
Am.  Dec.  464,  465,  on  this  point. 

Evidence  of  Abandonment  is  admissible  under  a  general  denial  in 
ejectment,  on  the  question  of  plaintiff's  title,  p.  218. 

Cited  in  Sparrow  v.  Rhoades,  76  Cal.  211,  9  Am.  St.  Rep.  198,  to  the 
point  that  under  a  general  denial  "defendant  has  a  right  to  introduce 
in  evidence  any  fact  which  might  show  or  tend  to  show  that  the 
plaintiff  had  no  right  of  entry  when  the  suit  was  brought";  TrevaskiB 
V.  Peard,  111  Cal.  603,  holding  that  in  an  action  to  quiet  title,  though 
abandonment  was  not  pleaded,  plaintiff  might  prove  it  in  rebuttal  to  s 
daim  of  defendant. 
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Forfeiture  does  not  result  from  failure  of  the  holder  of  a  mininfj^ 
daim  to  comply  with  a  mining  rule,  unless  the  rule  itself  so  provides, 
p.  219. 

Cited  in  Russell  v.  Brosseau,  65  Cal.  607,  holding  that  although  a 
mining  rule  did  not  prescribe  forfeiture  as  a  penalty  for  noncompliance 
with  its  provisions  regarding  location,  yet  the  owner  of  the  claim 
having  failed  to  comply  with  the  statute  in  this  respect,  "the  claim 
is- open  to  location  in  the  same  manner  as  if  never  located  at  all;" 
Cited  in  Emerson  v.  McWhirter,  133  Cal.  611,  noted  under  McGarrity 
V.  Byington,  12  Cal.  426;  Last  Chance  Min.  Co.  v.  Mining  Co.,  131  Fed. 
586,  failure  to  record  location  notice  within  fifteen  days,  as  required 
by  Idaho  statute,  did  not  invalidate  location  so  as  to  give  rights  to 
locator  of  another  claim  on  same  vein  within  fifteen  days.  Afi&rmed 
in  Rush  v.  French,  1  Ariz.  146,  and  Johnson  v.  McLaughlin,  1  Ariz. 
501.  Disapproved  in  King  v.  Edwards,  1  Mont.  241,  holding  that  the 
doctrine  "has  never  been  fully  considered  by  the  California  courts," 
and  that  a  mining  rule  need  not  provide  that  failure  to  comply  with 
it  works  a  forfeiture,  for  it  is  so  provided  by  the  custom  of  miners. 
Affirmed  in  Jupiter  Co.  v.  Bodie,  11  Fed.  Rep.  680.  Cited  in  note  to 
63  Am.  Dec.  105,  on  customs  of  miners. 

36  CaL  220-223.    PEOPLE  ▼.  DOE. 

Tax  Judgment  is  conclusive  and  binding  upon  all  the  world  until 
reversed  on  appeal  or  set  aside  by  some  direct  proceeding  brought  for 
that  purpose,  p.  222. 

Cited  in  Wood  v.  Jordan,  125  Cal.  262,  noted  under  Mayo  v.  Ah  Loy, 
32  Cal.  477;  Crall  v.  Poso  District,  87  Cal.  148^  to  the  point  that  in  a 
suit  against  land  to  recover  a  street  assessment,  constructive  service  of 
process  may  be  sufficient  to  authorize  a  judgment  binding  against  all 
the  world  imtil  directly  set  aside. 

State  Cannot  Tax  its  own  property,  p.  222. 

CSted  in  San  Francisco  v.  Canavan,  42  Cal.  557,  to  the  point  that  the 
legislature  has  power  to  control  the  exercise  of  the  trust  under  which 
a  city  holds  its  pueblo  lands;  Mayrhofer  v.  Board  of  Education,  89  Cal. 
114,  23  Am.  St.  Rep.  454,  holding  that  a  mechanic's  lien  cannot  be 
enforced  against  a  public  school  building,  for  it  would  be  quite  as  in- 
consistent as  to  tax  public  property.  Cited  in  Board  of  Improvement  t. 
School  District,  56  Ark.  360,  35  Am.  St.  Rep.  112,  holding  that  while  a 
eonstitutional  provision  exempting  school  buildings  from  taxation  would 
not  exempt  them  from  assessment  for  local  improvements,  yet  a  statute, 
prescribing  that  all  real  property  within  a  dty  shall  be  assessed  for 
local  improvements,  does  not  include  a  schoolhouse;  Doty  v.  Bassett, 
44  Kan.  757,  holding  that  public  lands  of  the  United  States  cannot  be 
assessed  for  state  taxes;  Camden  v.  Camden,  77  Me.  535,  holding  that  the 
public  hall  of  a  village,  containing  a  courtroom  and  council  chamber, 
Notes  Cal.  Rep.— 115. 
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that  were  rented  out  by  the  village  for  public  entertfunments  when 
practicable,  was  not  taxable;  Knapp  v.  Swaney,  56  Mich.  347,  holding 
that  a  builder's  lien  cannot  attach  to  a  county  courthouse,  Oooley,  J^ 
saying:  'Tublic  property  cannot  be  the  subject  of  such  a  lien  unless  the 
statute  shall  expressly  so  provide;  it  is  by  implication  excepted  from  the 
lien  statutes  as  much  as  from  general  tax  laws,  and  for  the  same 
reasons."  Cited  in  Grafton  Go.  v.  Town,  68  N.  H.  122,  but  holding  rule 
inapplicable  to  county  farms,  under  local  statutes;  Bishop  v.  County 
Treasurer,  28  Ck>lo.  486,  statute  providing  for  fee  of    five    dollars  for 
state  revenue  from  each  party  to  cause  or  proceeding  in  supreme  court 
does  not  apply  to  municipal  corporations  when  parties  to  suits;  Tmsteet 
V.  Taylor,  30  N.  J.  Eq.  622,  624,  holding  that  the  liens  of  a  mortgage 
given  as  security  for  funds  loaned  by  school  trustees  as  an  investment, 
and  of  a  similar  mortgage  given  as  security  for  the  loan  of  funds  in 
custody  of  court,   took  precedence  of   the   lien   of   a   city  for  taxes 
on  the  property;  Rochester  t.  Rush,  80  N.  Y.  307,  holding  that  water- 
works of  a  town  were  public  property  that  could  not  be  taxed;  Erie  Ox 
V.  Erie,  113  Pa.  St.  366,  holding  that  the  property  of  a  city  fire  depart- 
ment was  not  liable  to  a  county  tax;  Springville  v.  Johnson,  10  Utali, 
355,  holding  that  land  of  a  city,  from  which  it  derived  a  rental,  was  not 
taxable;  and  note  on  this  point  in  33  Am.  8t.  Rep.  400,  403,  405.   In 
Van  Brocklin  v.  Tennessee,  117  U.  S.  174,  Gray,  J.,  says:  'IJnder  a  repub- 
lican form  of  government  the  whole  property  of  the  state  is  owned  and 
held  by  the  state  for  public  uses  and  is  not  taxable,  unless  the  state 
which  owns  and  holds  it  for  those  uses  clearly  enacts  that  it  shaU  share 
the  burden  of  taxation  with  other  property  within  its  jurisdiction";  and 
the  court  holds  that  land  bought  in  by  the  United  States  at  a  tax  sale 
is  exempt  from  state  taxation  as  long  as  it  remains  in  the  hands  of  the 
United  States. 

36  Cal.  223-230.    THORNTON  ▼.  HOOK. 

Cross-examination. — ^A  party  who  has  not  yet  opened  his  own  ease 
cannot  be  allowed  to  introduce  it  by  a  cross-examination  of  the  witness 
of  his  adversary.  The  course  to  be  pursued  must  inevitably  be  left  to 
the  discretion  of  the  judge  below,  and  his  ruling  cannot  be  regarded  as  a 
legitimate  subject  for  a  bill  of  exceptions,  p.  228. 

Cited  in  Roche  v.  Baldwin,  143  Cal.  101,  holding  cross-examination 
properly  disallowed;  Whipple  v.  Preece,  24  Utah,  372,  applying  rule  in 
action  for  conversion  of  property  sold  under  execution;  Watrous  v. 
Cunningham,  71  Cal.  32,  holding  that  on  cross-examination  a  plaintifi 
may  be  asked  to  state  a  whole  conversation,  a  part  of  which  he  gave  in 
his  direct  testimony;  People  v.  Lee  Chuck,  74  OaL  34,  holding  it  proper 
to  ask  a  witness  for  the  prosecution,  on  cross-examination,  if  he  had  not 
made  threats  against  the  defendant,  saying:  "It  is  no  objection  to  such 
evidence  that  it  would  tend  to  prove  some  fact  material  to  the  defense, 
if  it  were  also  imder  the  rules  of  evidence  lesritimate  cross-examination." 
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In  Rush  ▼.  French,  1  Ariz.  136,  the  court  lays  down  a  number  of  rules 
"clearly  in  accordance  with  the  doctrine  held  in  Nevada  and  substantial- 
ly in  accordance  with  the  practice  in  California,"  and  says:  'In  Cali- 
fornia, they  have  cut  loose  from  the  old  rule,  and  the  consequence  is, 
that  such  renowned  jurists  as  Baldwin  and  Sanderson  confess  that  even 
on  appeal;  with  full  time  for  examination,  they  have  difficulty  in  coming 
to  a  satisfactory  conclusion  as  to  what  the  judge  below  should  have  ad- 
mitted and  what  he  should  have  excluded."  Cited  in  Higley  v.  Gilmer, 
3  Mont.  440,  holding  that  as  the  evidence  was  not  sent  up,  the  appellate 
oourt  could  not  determine  that  the  lower  court  abused  its  discretion  in 
refusing  to  allow  defendant  to  cross-examine  plaintiff  on  matters  intro- 
duced later  by  defendant  in  rebuttal;  and  Harrington  v.  Butte  Co.,  19 
Mont.  417,  saying:  "The  purpose  of  this  rule  is  for  the  marshaling  of 
the  evidence  only,  and  it  can  never  be  properly  invoked  for  the  exclusion 
of  any  evidence  that  is  material  or  competent";  and  holding  it  error 
to  disallow  a  question  on  cross-examination  that  "might  have  been 
materiaL** 

36  C^L  230-239.    JONES  ▼.  PBTALUMA. 

Statement  on  Appeal  is  not  required,  where  the  grounds  of  appeal 
appear  upon  the  judgment-roll,  p.  232. 

Cited  in  Willoughby  v.  Brown,  4  Colo.  121,  holding  that  failure  of  ap- 
pellant to  file  statement  is  not  ground  for  dismissing  appeal,  but  he  can 
rely  only  upon  errors  apparent  on  the  judgment-roll;  Barber  v.  Briscoe, 
8  Mont.  222,  to  the  point  that  where  an  order  or  ruling,  "deemed  except- 
ed to  by  law,  is  apparent  upon  the  face  of  the  pleadings,  no  formal  bill  of 
exceptions  is  necessary  in  order  to  have  the  ruling  reviewed  on  an  ap- 
peal based  upon  the  judgment-roll";  and  Gregg  v.  Groesbeck,  11  Utah, 
322,  holding  that  an  answer  stricken  from  the  files  is  still  part  of  the 
judgment-roll,  and  error  in  striking  it  out  may  be  reviewed  on  appeal. 

Demand  for  Deed,  before  bringing  suit  to  enforce  a  trust  in  land,  is 
material  only  upon  the  question  of  costs,  p.  233. 

Cited  in  Liebrand  v.  Otto,  66  Cal.  247,  holding  demand  unnecessary 
before  suit  to  cancel  a  trust  deed  for  breach  of  conditions,  whether  the 
action  was  to  remove  a  cloud  on  title  or  to  obtain  a  reconveyanoe. 

Denial  on  Information  and  Belief  held  suifficient,  p.  234. 

Cited  in  Kirstein  v.  Madden,  38  Cal.  163,  holding  that  a  denial  "upon" 
information  and  belief  is  good,  though  "it  may  well  be  doubted  whether 
....  [it]  does  not  allow  a  little  wider  field  for  evasion"  than  the 
statutory  expression,  "according  to  his  information  and  belief."  Cited 
in  Bennett  v.  Leeds  Co.,  110  N.  Y.  153,  to  the  point  that  "a  denial  in  a 
verified  answer  of  a  material  allegation  in  the  complaint,  upon  infor- 
mation and  belief,  is  good";  Russell  v.  Amundson,  4  N.  Dak.  117,  holding 
that  such  denial  is  good  except  where  a  party  is  legally  presumed  to 
have  knowledge;  and  note  to  70  Am.  Dec  631,  634,  on  this  point. 
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Withdrawal  from  Pre-emption  of  public  lands  on  whidi  dties  and 
towns  had  been  established,  was  the  effect  of  the  act  of  Congress  of  July 
1,  1864;  and  the  act  was  also  a  dedication  to  public  use  of  so  much  of 
the  public  land  as  had  theretofore  been  appropriated  to  streets,  squares, 
and  alleys,  and  a  license  for  like  appropriations  in  future,  p.  237. 

Affirmed  in  Alemany  v.  Petaluma,  38  CaL  568,  holding  that  the  dty 
could  not  claim  as  a  street  land  that  was  in  private  possession  at  the 
time  of  the  passage  of  the  act  of  Congress. 

Former  Judgment  is  conclusive  in  a  later  suit  between  the  same 
parties  and  in  relation  to  the  same  land  unless  the  plaintiffs  in  the  later 
suit,  who  were  the  losing  parties  in  the  former,  now  have  legal  rigfata 
which  were  then  nonexistent,  p.  238. 

Cited  in  Thompson  v.  McKay,  41  CaL  227,  holding  that  plaintiff  m 
ejectment  was  bound  by  a  former  judgment,  saying:  "The  omissioii  of 
the  court  to  award  to  him  any  relief  in  respect  to  these  premises  is,  in 
its  legal  effect,  an  adjudication  that  he  was  not  entitled  to  relief  in  thit 
action."  Cited  in  State  v.  Torinus,  28  Minn.  181,  holding  a  former  judg- 
ment not  conclusive,  and  saying:  "A  judgment  in  a  former  action  is 
conclusive  only  upon  the  facts  as  they  then  existed,  but  does  not  affect 
rights  acquired  and  matters  arising  subsequent  to  its  rendition";  also  in 
Campbell  v.  Rankin,  2  Mont.  369,  holding  a  former  judgment  not  binding, 
because  the  appellate  court  is  unable  to  decide  on  which  of  the  questions 
submitted  to  the  jury  the  verdict  was  based,  "and  we  do  not  think  the 
judgment  was  conclusive  upon  any  of  them";  and  in  State  v.  Eagle  Ins. 
Co.,  50  Ohio  St.  275,  to  the  point  that  a  former  judgment,  protecting  a 
party  in  his  chartered  rights,  "should  not  be  condusive  in  a  subsequent 
action  between  the  same  parties,  when  the  law  haa  been  ao  amended 
that  such  right  is  thereby  assured." 

General  Citation.— Gore  v.  Gore,  101  Tenn.  623. 

36  Cal.  239-245.    MEUSER  ▼.  RISDON. 

Clerk  of  Supervisors  has  no  power  by  statute  to  relet  a  street  con- 
tract of  his  own  motion;  and  a  general  order  of  the  board  giving  him 
such  power  is  void,  as  being  an  imlawful  delegation  of  authority,  p^  244. 

Cited  in  Himmelman  v.  Byrne,  41  Cal.  501,  holding  than  an  order  of 
the  board  directing  the  clerk  to  advertise  for  bids  for  street  work  was 
sufficient,  though  it  did  not  mention  sealed  proposals,  or  the  time  and 
place  of  giving  notice;  Do  well  v.  Portland,  13  Greg.  257,  saying  that  'it 
is  only  where  there  is  proper  legislative  authority  that  a  mnnicipalitv 
may  make  a  valid  reassessment  of  property  for  local  improvements,  in 
view  of  an  assessment  which  is  insufficient,  irregular  or  defective";  and 
note  to  50  Am.  St.  Rep.  118,  on  subagents. 

Street  Assessment  Proceedings  are  but  steps  taken  for  the  purpose  of 
imposing  a  tax  for  a  specific  purpose.    The  entire  proceedings  on  the 
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part  of  the  city  [must]  have  been  in  strict  conformity  to  the  statute. 
Whatever  power  of  ratification  or  confirmation  may  exist  in  such  cases 
exists  in  the  legislature  alone,  pp.  244,  245. 

Cited  in  Mahoney  y.  Braverman,  54  Cal.  569,  to  the  point  that  the  legis- 
lature had  constitutional  power  to  invest  supervisors  with  authority 
to  order  a  sewer  constructed  in  two  streets  under  the  same  contract;  and 
Heft  V.  Payne,  97  Cal.  110,  holding  that  a  lotowner's  defense,  to  a  suit 
for  street  assessment,  that  the  contract  was  not  performed  in  time,  was 
good,  and  the  fact  that  the  delay  was  caused  by  failure  of  the  city  to 
supply  a  steam  roller  as  agreed  is  no  excuse  as  against  the  lotowner. 
Distinguished  in  Ellis  v.  Witmer,  134  Cal.  251,  sustaining  assessment 
under  readvertisement  for  bids  when  there  was  an  order  directing  the 
publication. 

36  CaL  245-248.    PEOPLE  t.  B06ART. 

Stolen  Money  should  be  described  as  so  many  pieces  of  current  gold 
or  silver  coin,  specifying  the  species  of  coin;  but  if  the  species  of  coin 
be  unknown  to  the  grand  jury,  they  may  so  state,  in  lieu  of  such  specifi- 
cation, p.  247. 

Affirmed  in  McQueen  v.  State,  82  Ind.  73;  State  v.  McAnulty,  26  Kan. 
636;  and  Cook  v.  State,  4  Tex.  App.  267,  as  to  denomination  of  bills. 
Cited  in  Moore  v.  tJnited  States,  160  U.  S.  274,  holding  that  an  indict- 
ment for  embezzlement  by  an  employee  of  the  postoffice  must  charge 
that  the  money  came  into  his  possession  by  virtue  of  his  employment; 
and  note  to  51  Am.  Dec.  233,  235. 

Ownership  of  Stolen  Property. — ^If  a  partnership  is  alleged  to  be  the 
owner,  the  names  of  the  individual  members  must  be  given;  if  a  firm  is 
a  corporation,  an  indictment  alleging  that  fact  is  good,  p.  248. 

Cited  in  People  v.  Henry,  77  Cal.  447,  holding  that  an  information, 
charging  burglary  of  a  building  of  the  "San  Diego  Water  Company," 
was  sufficient  imder  the  statute,  without  stating  whether  the  company 
was  a  partnership  or  a  corporation;  State  v.  Fogerty,  105  Iowa,  34,  but 
holding  allegation  of  fact  of  incorporation  of  company  from  whom 
property  was  stolen  imnecessary  under  local  statutes;  State  v.  Suppe, 
60  Kan.  566,  568,  holding  allegation  as  to  status  of  corporate  owner  es- 
sential in  information  from  recovering  its  stolen  goods;  People  v.  Qog- 
gins,  80  Cal.  231,  holding  an  indictment  good  that  charged  larceny  of 
sheep,  "the  property  of  Townsend  and  Carey." 

Indictment  may  contain  two  counts,  one  for  a  felonious  taking,  the 
other  for  a  felonious  conversion,  p.  248. 

Cited  in  United  States  t.  Jones,  69  Fed.  Rep.  982,  holding  that  an  in- 
dictment for  embezzlement  by  an  employee  of  the  mint  may  contain 
counts  under  different  sections  of  the  United  States  Revised  Statutes. 
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36  Cal.  249-255.    WETH£SB££  t.  DTJNIV. 

Appeal  must  be  taken  within  one  year  from  rendition  of  jndgmenti  not 
from  date  of  entry  in  the  judgment-book,  p.  252. 

Cited  in  Estate  of  Rose,  80  CaL  169,  holding  that  an  order  settling  an 
administrator's  account,  although  not  a  "final  judgment"  under  section 
939  of  the  Code  of  Civil  Procedure,  could  be  appealed  from,  though  more 
than  the  statutory  period  had  elapsed  from  the  rendition  of  the  judg- 
ment; dissenting  opinion  in  Bell  v.  Staacke,  137  CaL  310;  noted  under 
Gray  v.  Palmer,  28  CaL  417. 

Settlement  of  Boundaries.— Courts  of  equity  hare  jurisdiction  in  thif 
matter  only  where  there  is  not  an  adequate  legal  remedy,  p.  255. 

Affirmed  in  Beatty  ▼.  Dixon,  56  Cal.  623,  holding  that  equity  had  jniii- 
diction,  because  a  multiplicity  of  suits  would  be  prevented,  and  the  con- 
fusion of  boundaries  was  alleged  to  have  been  caused  by  lapse  of  time, 
accident  and  mistake;  also  in  Ashurst  v.  McKenzie,  92  Ala.  488,  489; 
Love  V.  Morrill,  19  Oreg.  546,  549;  Washington  Co.  v.  Matteson,  11  R.  L 
552;  and  Nye  ▼.  Hawkins,  65  Tex.  604.  ated  in  Humboldt  Co.  v.  Ltn- 
der  Co.,  22  Kev.  258,  58  Am.  St.  Rep.  753,  holding  that  equity  had  no 
jurisdiction  of  disputed  county  boundaries,  in  spite  of  the  fact  that  tie 
settlement  was  of  great  importance  to  both  counties ;  and  note  to  15 
Am.  Dec  746,  747. 

36  Cal.  255-267.    PEOPLE  ▼.  TAYLOR. 

Evidence  on  Side  Issues  is  inadmissible,  p.  264. 

Affirmed  in  Martinez  v.  Planel,  36  Cal.  580,  and  People  v.  Webster,  89 
Cal.  573. 

Instmctiont  Must  be  Given,  when  requested,  if  there  is  any  testimony 
to  which  they  apply,  owing  to  the  departure  from  the  common-law  role 
as  to  charging  facts;  although  'to  deprive  the  jury  of  the  aid  and  ex- 
perience of  the  judge  in  sifting  and  weighing  the  testimony  may  be  of 
doubtful  wisdom,"  pp.  265,  266. 

ated  in  People  v.  Hecker,  109  CaL  460,  holding  that  refusal  of  in- 
structions was  error,  as  it  'left  the  jury  without  rudder  or  compass**; 
United  States  v.  Cannon,  4  Utah,  150,  holding  that  instructions  must  be 
givoi,  when  requested,  on  every  point  of  law  pertinent  to  the  issnes;  to 
same  effect  in  People  v.  Hampton,  4  Utah,  263  and  notes  to  87  Am.  Dec 
102,  on  charging  facts,  and  to  99  Am.  Dea  126,  on  when  instructions 
must  be  given. 

Malice,  in  Legal  Sense,  is  an  intent  to  do  an  unlawful  act,  without 
legal  justification  or  excuse,  p.  266. 

Cited  in  Davis  v.  Pacific  etc  Co.,  127  Gal.  819,  construing  Penal  Code, 
section  591;  Davis  v.  State,  51  Neb.  310,  construing  local  statutes  as  to 
malicious  killing;  People  v.  Ah  Toon,  68  Cal.  363,  to  the  point  that 
malice  in  its  legal  sense  "means  a  wrongful  act,  done  intentionally, 
without  just  cause  or  excuse." 
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36  Gal.  268-277.    P£LL  y.  McELROT. 

ConstructiTe  Notice. — ^A  vendee,  of  land  in  possession  of  another  than 
the  vendor,  is  presumed  to  have  bought  with  knowledge  of  the  legal 
and  equitable  rights  of  such  occupant,  and  in  subordination  to  them; 
which  presumption  can  be  overcome  only  by  proof  of  diligent  and  un- 
availing effort  by  the  vendee  to  discover  the  rights  of  the  occupant,  p. 
271. 

Cited  in  CBourke  v.  O'Connor,  39  Cal.  447,  holding   that   possession 
by  vendor's  tenant  was  constructive  notice  to  a  subsequent   purchaser 
from  the  vendee;  Palmtag  v.  Doutrick,  59  CaL  167,  43  Am.   Rep.   255, 
holding  that  the  pledgee  of  a  piano  had  a  better   title    to  it  than  a 
purchaser  from  the  pledgor,  who  had  notice  of    the    pledgee's    claim; 
Unger  v.  Mooney,  63  Cal.  596,  49  Am.  Rep.  106,  holding  that  a  tenant  in 
common  had  constructive  notice  of  the  fact  that  persons  other  than  his 
cotenant  were  occupying  the  common  land,  and  could  not  defeat  their 
claim  to  title  by  adverse  possession;  Taylor  v.  Central  Pacific  Co.,  67 
Cal.  620,  holding  that  the  purchaser  of  lands  from  a  railroad  did  not 
have  constructive  notice  of  the  possession  of  the  land  by  another,  be- 
cause such  possession  was  not  ^'actual,  open,  exclusive,  notorious,  and 
visible";  Peasley  v.  McFadden,  68  Cal.  615,  holding  that  a  vendee  had 
constructive  notice  of  the  rights  of  another  than  the  vendor,  from  the 
fact  that  tenants  of  the  third  party  were  occupying  a  building  on  the 
premises  sold;  Montgomery  v.  Keppel,  75  Cal.  131,  7  Am.  St.  Rep.  126, 
holding  that  a  mortgagee  had  constructive  notice  of  defect  of  title  of  the 
mortgagor;  Bank  v.  Baker,  82  CaL  117,  holding  that  a  vendee  had  con- 
stmctive  notice  from  the  fact  that  the  premises  sold  were  in  the  oc- 
cupancy of  another  than  the  vendor;  to  same  effect  in  Scheerer  v.  Cuddy, 
85  CaL  272,  273,  and  Hyde  v.  Mangan,  88  CaL  327;  Cited  in  Dennis  v.  N. 
P.  Ry.  Co.,  20  Wash.  331,  holding  notice  of  railroad's  possession  of  right 
of  way  shown  under  facts  stated;  Raybum  v.  Davidson,  22  Oreg.  244, 
holding  that  a  mortgagee  had  constructive  notice  from  the  occupancy  of 
the  mortgaged  premises  by  another  than  the    mortgagor;    Cooper    v. 
Thomason,  30  Oreg.  173,  holding  that  the  vendee  of  a  vendor  out  of  pos- 
session had  constructive  notice;  and  notes  to  16  Am  Deo.  512;  73  Am. 
Dec.  649;  82  Am.  Dec.  776;  19  Am.  St.  Rep.  267. 

Poasession  by  Vendor  after  Sale  of  land  is  a  fact  in  conflict  with  the 
legal  effect  of  his  deed,  and  is  presumptive  evidence  that  he  still  retains 
an  interest  in  the  premises,  and  is  sufficient  to  put  a  purchaser  upon 
inquiry,  p.  277. 

Affirmed  in  Qroff  v.  State  Bank,  50  Minn.  238,  36  Am.  St  Rep.  642, 
holding  that  there  is  no  distinction  between  the  possession  of  the  ven- 
dor and  that  of  a  stranger,  for  "in  either  case  the  possession  is  a  fact 
inconsistent  with  the  record  title,  and  if  possession  by  the  stranger  is 
sufficient  to  make  it  obligatory  upon  a  purchaser  to  ascertain  his  right, 
possession  by  the  grantor  is  a  circumstance  entitled  to  equal  considera- 
tion.''   Affirmed,  also,  in  Hansen  v.  Berthelsen,  19  Neb.  438,  and  Kahre  v. 
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Rundle,  38  Keb.  310.  Denied  in  Tuttle  v.  Churchman,  74  Ind.  316,  hold- 
ing that  possession  by  the  yendor  after  sale  is  not  constructive  notice 
that  he  claims  title,  as  against  an  innocent  purchaser  of  a  judgment 
against  him;  Hafter  v.  Strange,  65  Miss.  328,  7  Am.  St.  Rep.  661,  hold- 
ing that  possession  by  grantor  is  not  constructive  notice  to  an  innocent 
purchaser  from  the  grantee;  and  Ezon  v.  Dancke,  24  Oreg.  113,  holding 
that  a  purchaser  from  the  vendee  is  not  bound  to  inquire  further  as  to 
possession  by  a  vendor  whose  deed  is  recorded. 

36  Gal.  277-281.    £STAT£  OF  GARRAUD. 

Decree  of  Distribution  in  a  probate  estate  is  a  final  disposition  of  the 
funds,  and,  pending  an  appeal  therefrom,  the  probate  court  has  no  rigLt 
to  make  a  further  order  for  payment  of  attorneys'  fees,  p.  280. 

Cited  in  Estate  of  Freud,  134  Cal.  337,  applying  rule  to  decree  of  partiil 
distribution  made  pending  such  appeal;  Goad  v.  Montgomery,  119  GkL 
558,  holding  that  where  parties  interested  in  a  decree  of  distribution 
failed  to  appeal  therefrom,  "by  their  failure  to  appeal  the  decree  has  he- 
come  conclusive  upon  them,  and  they  can  no  longer  contend  for  a  dif- 
ferent construction  than  such  as  its  terms  import;  and  in  Pref ontaine  t. 
McMicken,  16  Wash.  21,  holding  that  after  a  final  decree  of  distribution, 
the  funds  of  an  estate  could  not  be  subjected  to  payment  of  a  judgment 
against  the  administrator.  Cited  in  notes  to  48  Am.  Dee.  746,  747,  aid 
41  Am.  St.  Rep.  144,  on  this  point. 

« 

36  Cal.  283-288.    FRANCISCO  ▼.  MANHATTAN  COMPANY. 

Mandamus  does  not  lie  to  compel  a  state  court  to  proceed  with  the 
trial  of  a  case  transferred  to  a  federal  court,  because  the  state  oonit 
had  power  to  transfer  the  case,  and  there  is  an  adequate  remedy  at  law, 
pp.  286,  287. 

Cited  in  Kerr  v.  Superior  Court,  130  Cal.  185,  noted  under  People  v. 
Weston,  28  Cal.  640;  State  v.  Philips,  97  Mo.  344,  where  the  supreme 
court  compels  a  city  court  to  reinstate  on  the  calendar  a  dismissed  ease, 
because  the  city  court  had  no  discretion  in  the  matter;  State  v.  Curler, 
4  Nev.  447,  holding  that  a  state  court  could  not  be  compelled  by  man- 
damus to  transfer  a  case  to  a  federal  court,  for  there  was  an  adequate 
remedy  at  law ;  and  Mayberry  v.  Bowker,  14  Nev.  339,  holding  that  ap- 
peal, not  mandamus,  was  the  proper  remedy  for  the  refusal  of  a  justice 
of  the  peace  to  transfer  a  case  to  a  district  court.  Distinguished  in 
Cahill  V.  Superior  Court,  146  Cal.  45,  granting  mandamus  to  superior 
court  to  compel  it  to  consider  motion  to  modify  order  setting  apart 
homestead. 

36  Cal.  288-289.    L£BT  T.  GRANTS. 

Judgment  by  Default  can  be  set  aside  only  on  condition  that  seemed 
costs  be  paid  by  defendant,  p.  289. 
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Cited  in  Erpenbach  v.  Chicago  Co.,  8  S.  Dak.  678,  holding  that  costs 
include  attorneys'  fees. 

36  CaL  202-293.    CONIFF  ▼.  HASTINGS. 

Street  Assessment. — Personal  judgment  cannot  be  rendered  against 
the  owner  of  the  lot,  p.  292. 

Affirmed  in  Gaffney  v.  Gough,  36  CaL  106. 

80  CaL  293-299.    SHAVER  ▼.  MURDOCK. 

Heduuiic's  Lien. — ^Rights  of  subcontractors,  laborers  and  material- 
men are  determined  by  the  original  contract,  p.  298. 

AfEmned  in  Henley  v.  Wadsworth,  38  CaL  361,  holding  that  subcon- 
tractors, materialmen  and  laborers  must  be  held  to  know  the  terms  of 
the  original  contract;  Dingley  y.  Greene,  64  CaL  337,  to  same  effect; 
Avery  v.  Supervisors,  71  Mich.  646;  and  Schroeder  v.  Galland,  134  Pa. 
St.  289;  19  Am.  St.  Rep.  697;  cited  in  Frost  v.  Falgetter,  62  Neb.  696, 
noted  under  Brown  v.  Aubrey,  22  CaL  666;  Whittier  v.  Blakely,  13  Oreg. 
660,  holding  that  failure  of  the  contractor  to  complete  his  contract  could 
not  deprive  a  materialman  of  an  installment  due  him. 

36  CaL  299-302.    HOOK  v.  WHITE. 

Counterclaim  for  unliquidated  damages,  and  partly  in  favor  of  a 
stranger,  cannot  be  set  up  in  a  suit  on  a  promissory  note,  p.  301. 

Cited  in  Harrison  v.  McCormick,  69  CaL  618,  to  the  point  that  ''the 
parties  named  in  the  cross-complaint  must  be  parties  to  the  original 
action,  and  the  complaint  itself  must  contain  all  the  facts  necessary  to 
constitute  a  cause  of  action  in  favor  of  defendant  and  against  the  plain- 
tiff in  the  original  complaint";  Roberts  v.  Donovan,  70  CaL  112,  dis- 
tinguishing counterclaim,  setoff  and  recoupment,  and  holding  that  where 
principal  and  sureties  on  a  bond  were  sued  together,  one  of  the  sureties 
could  not  set  up  a  counterclaim  based  on  goods  sold  to  the  plaintiff;  Mc- 
Guire  ▼.  Lamb,  2  Idaho,  348,  holding  that,  in  suit  on  a  note,  there  can- 
not be  a  counterclaim  for  services  by  a  firm  of  which  defendant  was  a 
member;  Cooper  v.  Simpson,  41  Aiinn.  48,  16  Am.  St.  Rep.  669,  holding 
that  in  a  suit  by  pledgor  against  pledgee,  facts  that  might  be  pleaded 
as  a  setoff  cannot  be  sustained  as  a  bar  to  the  suit. 

Answer  in  Suit  on  Promissory  Note. — ^Denial  in  a  verified  answer,  on 
information  and  belief,  that  a  note  has  not  been  paid  or  that  there  is 
anything  due,  does  not  raise  an  issue  and  is  irrelevant,  p.  302. 

Disapproved  in  Davanay  v.  EggenLoff,  43  CaL  397,  saying  that  the 
principal  case  ''so  far  as  it  holds  that  the  allegation  in  the  complaint 
that  the  note  remains  unpaid  is  immaterial,  and  that  a  denial  of  the  al- 
legation does  not  put  any  fact  in  issue,  ought,  in  our  opinion,  to  be  over- 
ruled."   Cited  in  Monroe  v.  Fohl,  72  CaL  670,  holding  that  a  denial  that 
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plaintiff  held  the  note,  coupled  with  the  averment  that  another  was  the 
holder,  without  specifying  facts,  was  ''of  conclusions  only,  and  raised 
no  issue";  Westbay  v.  Gray,  116  Cal.  663,  to  the  point  that  a  denial  that 
the  whole  principal  and  interest  of  a  note  has  not  been  paid  is  bad; 
Stephens  v.  American  Co.,  14  Utah,  267,  holding  that  the  execution  and 
genuineness  of  an  instrument  declared  on  are  deemed  admitted  unless 
the  answer  is  verified;  and  note  to  70  Am.  Dec.  632. 

Complaint  in  Suit  on  Promissory  Note. — ^Allegation  that  defendant 
executed  the  note  includes  and  imports  a  delivery  of  the  same  to  plain- 
tiff. A  further  allegation  that  plaintiff  is  still  the  owner  and  holder 
thereof  would  be  surplusage,  because  the  making  and  delivery  imports 
a  liability  to  pay,  p.  302. 

Cited  in  Pryce  v.  Jordan,  69  Cal.  571,  holding  that  where  the  oompUint 
alleged  indorsement  and  delivery  of  a  note,  the  indorsee  was  presumed 
to  continue  to  be  the  holder;  Smith  v.  Waite,  103  Cal.  374,  holding  that 
the  averment  that  the  defendant  "duly'*  made  the  note  implies  delivery; 
Kennedy  etc.  Co.  v.  S.  S.  etc  Co.,  123  Cal.  586,  noted  under  Wedder- 
spoon  V.  Rogers,  32  CaL  560;  Elbring  v.  Mullen,  4  Idaho,  201,  term  "made 
and  executed"  as  used  in  contract  for  direct  payment  of  money  held  to 
import  a  delivery  of  the  contract;  Schuttler  v.  King,  13  Mont.  227,  hold- 
ing the  allegations  of  a  complaint  on  a  note  to  be  sufficient;  Curtin  t. 
Kowalsky,  145  CaL  433,  in  action  on  judgment  where  complaint  alleges 
assignment,  further  allegation  that  plaintiff  is  now  the  owner  and  holder 
of  judgment  is  mere  conclusion  of  law;  note  to  05  Am.  Dec  93. 

36  CaL  303-310.    ST£INBACE  ▼.  KRONE. 

Findings  Presumed. — In  an  appeal  from  refusal  of  new  trial,  vbere 
the  statement  contains  the  evidence,  and  judgment  below  was  for  plain- 
tiff, with  no  findings  upon  issues  tendered  by  defendant,  the  appellate 
court  will  presume  that  the  court  below  found  all  the  tendered  issues 
against  the  defendant,  p.  306. 

Cited  in  More  v.  Lott,  13  Nev.  381,  to  the  point  that  findings  may  be 
implied  by  the  appellate  court. 

Forcible  Entry. — Tenancy  is  terminated  where  tenant  is  evicted  by 
stranger  after  notice  to  landlord  to  defend,  p.  308. 

Cited  in  Ben  Lomond  etc  Co.  v.  Sladky,'  141  CaL  623,  noted  under 
Reed  v.  Grant,  4  Cal.  176. 

Landlord  must  protect  his  tenant  in  the  possession  of  the  leased 
premises,  and  if  the  tenant  is  evicted  by  a  stranger,  after  notice  by  ten- 
ant to  landlord  of  the  threatened  invasion,  and  failure  of  the  landlord  to 
act,  the  tenancy  is  terminated,  p.  309. 

Cited  in  Douglas  v.  Fnlda,  45  CaL  594,  holding  that  a  tenant  cannot 
justify  his  attornment  to  a  stranger  after  a  judgment  in  favor  of  the 
latter,  unless  he  shows  'that  his  ktndlord  was  notified  of  the  pendens 
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of  the  action  and  had  an  opportunity  to  defend";  and  note  to  77  Adl 
Dec.  556,  on  forcible  entry  and  detainer. 

36  CaL  310-313.    BLISS  ▼.  ELLSWORTH. 

Objection  to  Evidence  of  abandonment  cannot  be  made  for  the  first 
time  in  the  appellate  court,  p.  312. 

Affirmed,  as  to  evidence  of  sale,  in  Scott  v.  Sierra  Co.,  67  Gal.  75; 
and  aA  to  evidence  on  probate  of  will  in  In  re  Doyle,  73  CaL  568.  Cited 
in  note  to  40  Am.  Dec.  465,  on  abandonment. 

36  Cal.  313-322.    ROSS  ▼.  HEINTZEN. 

Equities  between  Partners  in  a  mine  cannot  be  adjusted  in  an  action 
to  quiet  title,  under  section  264  of  the  Practice  Act,  brought  by  one 
partner  against  another,  p.  319. 

Cited  in  Golden  State  Works  v.  Davidson,  73  Gal.  392,  holding  that  in 
an  action  of  ejectment  by  the  purchaser  at  sale  on  foreclosure  of  a 
mortgage  on  property  of  a  mining  partnership,  made  by  two  of  the 
partners,  the  defendant,  who  was  a  purchaser  at  execution  sale  on  a 
judgment  against  the  other  partners,  could  not  raise  the  equitable  claim' 
that  partnership  creditors  have  priority  over  creditors  of  individual 
partners;  and  in  note  to  83  Am.  Dec.  110,  on  mining  partnerships. 

Buyer  at  Execution  Sale  of  an  interest  in  a  mine  gets  the  legal  title 
to  the  interest  sold,  p.  319. 

Afiirmed  in  McCauley  v.  Fulton,  44  CaL  362,  as  to  an  ordinary  partner- 
ship, saying:  'The  title  thus  acquired  is  chargeable  in  equity  with  a 
lien  in  favor  of  the  other  partners,  but  this  lien  can  only  be  enforced  in 
equity,  and  is  not  recognized  at  law.  It  is  simply  an  equitable  right  to 
have  the  property  applied  in  payment  of  the  partnership  debts." 

Vendor's  Lien. — ^The  indebtedness  for  purchase  price  of  real  estate 
may  be  levied  upon  or  transferred,  but  the  equitable  lien  which  at- 
taches to  the  land  by  virtue  of  the  indebtedness,  in  the  hands  of  the 
Tendor,  is  extinguished  by  a  transfer  of  the  indebtedness,  p.  321. 

Cited  in  Bancroft  v.  Cosby,  74  Cal.  684,  to  the  point  that  "the  Uen  is 
a  personal  privilege  of  the  vendor  and  is  not  assignable'';  saying  that 
when  the  principal  case  spoke  of  the  Uen  being  "extinguished,  .... 
in  all  probability  it  meant  only  to  say  that  the  lien  was  not  assign- 
able" ;  and  holding  that  a  vendor's  lien  was  not  lost  by  the  fact  that  he 
indorsed  to  a  third  party  the  vendee's  note  for  balance  due,  which  later 
came  back  to  the  vendor  upon  the  vendee's  failure  to  pay  it.  Cited  in 
notes  on  vendor's  liens  in  12  Am.  Dec.  166. 

36  Oil.  322-327.    BARRETT  ▼.  AMEREIN. 

Tax  Sale. — ^The  party  in  possession,  claiming  the  land,  must  pay  the 
taxes,  and  he  cannot  acquire  title  by  neglecting  to  pay  them  and  buying 
the  land  at  tax  sale,  p.  326. 
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Affirmed  in  Reily  v.  Lancaster,  39  Cal.  357,  holding  that  the  party 
"whose  duty  it  is  to  pay  the  tax  shall  derive  no  advantage  from  a  sale 
for  the  tax,  which  he  ought  to  have  paid  without  a  sale";  Wambole  ▼. 
Foote,  2  Dak.  Ter.  27,  as  to  an  owner;  Jordan  v.  Sayre,  29  Fla.  122,  as 
to  a  mortgagor  or  his  grantor;  Bums  v.  I^ewis,  86  Ga.  604,  as  to  a  mort- 
gagor; Battin  v.  Woods,  27  W.  Va.  67;  Le  Roy  v.  Reeves,  6  Sawy.  106, 
as  CO  an  occupant.  Cited  in  State  v.  Central  Pacific  Co.,  21  Nev.  259, 
to  the  point  that  it  is  "possession  claiming  the  land*'  that  is  taxable, 
and  holding  that  surveyed  but  unpatented  lands  within  a  railway  grant 
are  liable  to  state  taxation;  notes  16  Am.  Dec.  686,  85  Am.  Dec.  100, 
75  Am.  St.  Rep.  229,  250. 

36  Cal.  328-329.    VANCE  ▼.  PENA. 

Remittitur  may  be  recalled  after  the  term,  to  correct  a  wrong  entry 
of  the  clerk  and  restore  the  case  to  the  appellate  calendar,  p.  329. 

Cited  in  Trumpler  v.  Trumpler,  123  Cal.  252,  and  Vemou  v.  Board, 
142  Cal.  518,  noted  under  Rowland  v.  Kreyenhagen,  24  Cal.  52;  People 
y.  McDermott,  97  Cal.  248,  holding  that  where  an  appeal  had  been  dis- 
missed for  failure  of  counsel  to  appear  or  file  a  brief,  the  remittitur 
could  not  be  recalled.  Approved  in  Lovett  v.  State,  29  Fla.  396,  holding 
that  where  it  was  discovered,  later  in  the  same  term,  that  the  tran- 
script on  which  an  appeal  had  been  heard  was  erroneous,  the  court  had 
power  to  recall  the  remittitur  and  restore  the  case  to  the  appeal  cal- 
endar.   Cited  in  note  on  this  point  to  21  Am.  Dec.  121. 

36  Cal.  329-332.    ESTATE  OF  DONAHUE. 

Estate  by  Inheritance  is  one  that  has  descended  to  the  heir,  and  been 
cast  upon  him  by  the  single  operation  of  law.  The  share  of  a  child,  in 
property  devised  by  a  father  to  his  children,  is  acquired  by  purchase,  not 
by  descent ;  and  if  the  child  dies  intestate  his  share  goes  to  his  mother, 
brothers,  and  sisters,  p.  332. 

Cited  in  Gage  v.  Downey,  94  Cal.  250,  holding  that  the  share  of  a  de- 
ceased child,  in  property  inherited  from  the  father,  passed  to  his  sur- 
viving brothers  and  sisters;  Bates  v.  Howard,  105  Cal.  183,  holding  that 
the  title  of  heirs  by  descent  "did  not  originate  in  the  decree  of  distri- 
bution, but  came  to  them  from  their  ancestor";  Burke  v.  Burke,  34  Mich. 
455,  holding  that  the  rule  that  the  share  of  a  deceased  child  in  property 
of  his  parent  is  distributed  as  if  the  child  had  died  before  the  parent, 
"applies  only  to  estates  inherited  from  the  parent";  and  Fort's  Estate, 
14  Wsush.  14,  holding  that  the  property  of  a  deceased  child  descended  to 
its  brothers  and  sisters. 

36  Cal.  333*341;  95  Am.  Dec.  181.    HOON  y.  ROLLINS. 

Abandonment  of  Land  is  a  question  of  intention  and  not  of  time,  ex- 
cept so  far  as  lapse  of  time,  in  connection  with  othar  drcumstancea,  is 
evidence  of  intention,  p.  338. 
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ated  in  Wood  v.  Etiwanda  Water  Co.,  147  Cal.  234,  applying  rule  to 
water  right  secured  by  appropriation;  Wolff  v.  Canadian  Pac.  Ry.  Co., 
123  Cal.  530,  holding  motion  to  vacate  default  not  abandoned  under  facts 
stated;  Myers  y.  Spooner,  55  Cal.  261,  holding  that  the  jury  are  to  judge 
of  the  intention  from  the  facts,  not  alone  from  the  testimony  of  the  party 
as  to  what  he  intended;  Utt  v.  Fry,  106  Cal.  397,  holding  that  "yielding 
up  possession  and  nonuser  is  evidence  of  abandonment,  ....  but 
it  may  be  rebutted  by  any  evidence  which  shows  that  ....  the 
owner  did  not  intend  to  abandon";  Beaver  Brook  Co.  v.  St.  Vrain  Co., 
6  Colo.  App.  136,  holding  that  a  water  right  had  not  been  abandoned; 
and  to  same  cifect  in  Gassert  v.  Noyes,  18  Mont.  219;  Mitchell  v.  Carder, 
21  W.  Va.  285,  holding  abandonment  of  land  proven;  Lakin  v.  Sierra  Co., 
11  Saw.  240,  25  Fed.  Rep.  343,  holding  that  the  evidence  did  not  justify 
the  conclusion  that  a  mining  claim  had  been  abandoned ;  Hewitt  v.  Story, 
64  Fed.  Rep.  533,  holding  abandonment  of  a  water  right  not  proven; 
Lamb  v.  Davenport,  1  Saw.  621,  to  the  point  that  until  abandonment, 
possession  is  evidence  of  title  as  against  all  but  the  real  owner;  Valcalda 
V.  Silver  Peak,  86  Fed.  Rep.  95,  holding  that  abandonment  of  a  millsite 
was  not  proven;  and  notes  on  this  point  to  40  Am'.  Dec.  464;  82  Am. 
Dec  747;  3  Am.  St.  Rep.  891. 

Reversal  of  Judgment  because  the  evidence  does  not  support  the  find- 
ings refused,  p.  341. 

Cited  in  notes  to  5  Am.  St.  Rep.  236,  and  19  Api.  St.  Rep.  811,  on  this 
point. 

Harmless  Error  in  admitting  evidence  is  not  ground  for  reyersal,  p. 
341. 

Affirmed  in  Stafford  v.  Hombuckle,  3  Mont.  489. 

86  Cal.  342-362;  96  Am.  Dec.  186.    WRIGHT  t.  RYDER. 

Contracts  in  Restraint  of  Trade  are  void,  if  the  restraint  is  total,  p. 
359. 

Cited  in  More  v.  Bonnet,  40  CaL  254,  6  Am.  Rep.  622,  holding  that  an 
agreement  not  to  carry  on  a  certain  business  thereafter  in  a  city  or  state 
was  void;  Callahan  v.  DonnoUy,  45  Cal.  153,  13  Am.  Rep.  173,  holding 
a  contract  void  that  provided  that  a  certain  trade  would  not  be  carried 
on  for  eight  years,  without  specifying  the  territory;  Vulcan  Co.  v, 
Hercules  Co.,  96  Cal.  513,  31  Am.  St.  Rep.  243,  holding  that  the  law  is 
now  declared  by  section  1673  of  the  Civil  Code,  and  that  a  contract  re- 
garding manufacture  and  sale  of  dynamite  was  void,  notwithstanding 
that  it  dealt  with  patent  rights;  City  Carpet  Works  v.  Jones,  102  Cal. 
511,  514,  holding  that  a  contract  in  restraint  of  trade,  including  several 
counties,  was  void  under  the  code  only  as  to  the  counties  other  than  the 
one  in  which  it  was  made;  Lanzet  v.  Sefton  etc.  Co.,  184  111.  330,  75  Am. 
St.  Rep.  171,  holding  void  a  contract  not  to  engage  in  trade  in  original 
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state  nor  adjoining  one;  Clark  v.  Needham,  125  Mich.  88,  ruling  similftr- 
ly  8U3  to  contract  not  to  manufacture  certain  articles  for  a  specified 
period;  Western  Assn.  v.  Starkey,  84  Mich.  83,  22  Am.  St.  Bep.  692,  bold- 
ing  that  a  contract  not  to  engage  in  a  trade  in  eight  states  for  five  ye&n 
was  void;  Lovejoy  v.  Michels,  88  Mich.  28,  holding  that  a  combination 
among  manufacturers  and  dealers  to  keep  up  prices  was  void;  Texas  Co. 
V.  Adoue,  83  Tex.  663,  29  Am.  St.  Rep.  704,  holding  that  a  combination 
among  producers  to  keep  up  the  price  was  void,  because  it  ^'attempted  to 
impose  unreasonable  and  too  extensive  restrictions  on  trade  and  the 
freedom  of  the  parties  thereto,  and  was  consequently  contrary  to  public 
policy  and  void";  Oregon  Co.  v.  Hale,  1  Wash.  Ter.  286,  34  Am.  Rep. 
806,  holding  that  a  contract  not  to  run  steamers  in  waters  of  California, 
Oregon,  and  Washington  was  void;  West  Va.  Co.  v.  Ohio  Co.,  22  W.  Va. 
619,  623,  46  Am.  Rep.  530,  634,  holding  that  a  contract  for  right  of  way, 
between  an  oil  pipe-line  company  and  a  landowner,  was  good  as  to  tbe 
right  of  way,  but  void  so  far  as  it  prevented  other  pipe-line  companies 
from  also  using  the  land;  and  Lufkin  Co.  v.  Fringeli,  57  Ohio  St  6(H, 
saying:  "Contracts  whereby  men  are  purchased  out  of  their  business 
and  restrained  from  carrying  it  on  anywhere  else  should  receive  no  aid 

from  the  courts To  say  in  such  cases  that  the  vendor  should 

be  bound  not  to  carry  on  his  business  because  he  has  received  an 
adequate  consideration  for  his  agreement  is  no  answer  to  the  objection 
that  the  agreement  tends  to  foster  the  formation  of  a  monopoly,  sad 
is  therefore  against  public  policy."  Cited  in  note  to  Western  Union  Co. 
V.  Burlington  Co.  3  McCrary,  144,  on  this  point;  and  notes  to  7  Am.  Dee. 
743,  744,  31  Am.  Dec  122;  91  Am.  Dec.  224;  92  Am.  Dee.  752,  759;  9S 
Am.  Dec  113;  99  Am.  Dec  483,  631,  100  Am.  Dec  586;  4  Am.  St  Bep^ 
343;  5  Am.  St.  Rep.  240;  32  Am.  St.  Rep.  301;  38  Am.  St  Sep.  856. 

36  CaL  362-375.    RHINE  y.  £LL£N. 

Real  Consideration  of  a  deed  may  for  collateral  purposes  be  shown  to 
be  different  from  that  expressed  in  the  deed,  p.  369. 

Cited  in  Ingersoll  v.  Truebody,  40  Cal.  610,  611,  to  the  point  that  "the 
grantee  may  show  by  parol  that  the  consideration  was  wholly  different 
from  that  stated  in  the  deed";  Higgins  v.  Higgins,  46  Cal.  263,  holding 
that  a  wife  may  show  that  a  bargain  and  sale  deed  to  her  was  really  a 
deed  of  gift,  the  parol  proof  being  directed  wholly  to  the  consideration 
and  not  to  the  operative  words  of  the  conveyance ;  Frink  v.  Roe,  70  CaL 
319,  holding  that  parol  evidence  was  properly  excluded,  as  to  a  power  of 
attorney  being  coupled  with  an  interest,  because  it  varied  the  effect  of 
a  deed  made  by  the  attorney  in  fact;  Brison  v.  Brison,  75  Cal.  532, 7  Am. 
St.  Rep.  195,  holding  that  in  a  suit  to  declare  a  trust,  parol  evidence  of 
fraud  in  a  deed  is  admissible;  Moffatt  v.  Bulson,  96  Cal.  110,  31  Am,  St 
Rep.  195,  holding  that  the  maker  of  a  note,  secured  by  mortgage,  may 
"show  by  parol  evidence  a  want,  or  failure,  or  illegality  of  considera- 
tion"; Miller  v.  Edgerton,  38  Kan.  40,  holding  parol  evidence  could  not 
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be  allowed  to  defeat  a  written  contract,  though  offered  on  the  question 
of  consideration;  Bolles  v.  Sachs,  37  Minn.  318,  and  Leach  v.  Shelby,  58 
Miss.  689,  to  the  point  that  although  a  deed  expresses  a  cash  considera- 
tion, parol  evidence  is  admissible  to  enlarge  it;  Hickman  v.  Hickman,  55 
Mo.  App.  312,  saying:  ''You  may  show  additional  consideration  to  that 
recited  in  the  deed,  but  it  must  not  be  inconsistent  wtih  the  terms  of 
the  deed  itself";  and  notes  on  this  point  in  3  Am.  Dec  307;  21  Am.  Dec. 
673,  674;  30  Am.  Dec.  117;  90  Am.  Dec.  270. 

36  GaL  379-383.    MILLS  ▼.  SARGENT. 

Part  of  a  Statute  may  be  valid,  though  another  part  is  unconstitu- 
tional, p.  382. 

Cited  in  Ex  parte  Gerino,  143  Cal.  420,  noted  under  People  v.  Hill,  7 
Cal.  103;  Hale  v.  McGettigan,  114  Cal.  121,  holding  that  imconstitutional 
sections  of  the  County  Government  Act  of  1893  may  "be  disregarded, 
and  do  not  affect  the  validity  of  the  act  itself." 

36  GaL  383-390.    STOAKES  ▼.  MONROE. 

Newly  DiscoTeied  Evidence,  as  ground  for  new  trial,  must  not  be 
simply  cumulative;  it  must  be  more  than  an  impeachment  of  an  adverse 
witness;  and  so  important  as  to  warrant  the  inference  that  if  it  had  been 
produced  at  th«  trial,  the  verdict  would  have  been  different,  p.  388. 

Cited  in  Reed  v.  Clark,  47  Cal.  204,  holding  evidence  to  be  merely 
cumulative  and  not  ground  for  a  new  trial;  People  v.  Goldenson,  76  Cal. 
352,  holding  evidence  simply  impeaching  or  cumulative;  People  v.  Loui 
Tung,  90  Cal.  379,  holding  evidence  to  be  impeaching  only;  Kenezleber 
V.  Wahl,  92  Cal.  208,  holding  evidence  to  be  new,  material,  and  ground 
for  new  trial;  Barton  v.  Laws,  4  Colo.  App.  219,  holding  new  evidence 
immaterial;  Klopenstine  y.  Hayes,  20  Utah,  55  holding  new  trial 
properly  denied. 

36  OU.  390-403.    ABADIE  v.  LOBERO. 

Redemption  of  property  sold  under  foreclosure,  by  one  who  has  no 
right  to  redeem  under  the  statute,  is  good  between  the  parties,  at  least, 
as  an  assignment  of  the  certificate  of  sale,  if  they  acted  on  the  theory 
that  it  was  a  redemption;  but  a  redemptioner  acquires  no  title  to  the 
judgment  under  which  the  sale  took  place,  or  to  the  demand  upon  which 
it  is  recovered,  p.  397. 

Cited  in  White  v.  Costigan,  134  Cal.  37,  38,  holding  void  a  deed  from 
the  purchaser  to  a  grantee  with  notice  after  his  acceptance  of  the  re- 
demption money;  Eldridge  v.  Wright,  55  Cal.  536,  to  the  point  that  *'the 
redemption  is  virtually  a  transfer  of  the  certificate  of  sale,"  holding 
that  where  a  judgment  creditor  of  one  of  two  mortgagors  redeemed 
after  foreclosure  sale,  no  equity  resulted  in  favor  of  a  grantee  of  the 
other  mortgagor;  Hervey  v.  Krost,  116  Ind.  271,  holding  that  if  a  re- 
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demption  is  made  by  one  who  has  no  legal  right,  from  a  purchaser  at 
sheriff's  sale,  who  acquiesces  therein,  the  latter  is  estopped  from  deny- 
ing the  validity  of  the  redemption ;  Abraham  v.  Chenoweth,  9  Oreg.  354, 
holding  that  where  the  grantee  of  heirs  of  a  woman  mortgagor  redeemed 
after  foreclosure  sale,  he  had  a  better  right  than  the  grantee  of  the  right 
by  curtesy  of  the  mortgagor's  husband;  and  notes  to  76  Am.  Dec  550; 
567,  on  foreclosure  sales. 

Purchaser  at  Sheriff's  Sale  may  have  the  sale  set  aside  for  mistake, 
in  a  proper  case,  but  he  cannot  be  put  in  the  place  of  the  judgment 
creditor  and  have  the  judgment  opened  and  the  case  further  prosecuted 
in  his  own  name,  pp.  398,  399. 

Cited  in  Bender  v.  King,  111  Fed.  67,  holding  purchaser  at  tax  sale  not 
a  "creditor"  under  local   (Montana)   statutes. 

Distinguished  in  Jordan  v.  Sayre,  24  Fla.  14,  16,  holding  that  where 
an  assignee  of  the  mortgagee  bought  in  the  property  at  foreclosure  sale, 
he  had  the  right  to  bring  a  bill  in  equity  to  have  the  judgment  on  fore- 
closure modified  for  mistake  in  parties. 

Lis  Pendens. — ^Where  no  notice  is  filed,  constructive  notice  is  implied 
on  the  part  of  persons  dealing  with  the  subject  matter,  only  after  final 
judgment,  p.  400. 

Cited  in  Pennington  v.  Marten,  146  Ind.  638,  holding  that  where  ike 
statutory  notice  had  not  been  filed,  and  no  actual  notice  given,  a  par- 
chaser  of  land  was  not  chargeable  with  notice  of  a  pending  suit  thereon 
to  enforce  a  vendor's  lien;  and  note  to  56  Am.  St.  Rep.  856,  on  this  point 

36  Cal.  404-411.    CONLIN  v.  SAN  FRANCISCO  AND  SAN  JOSE  SAO- 
ROAD  COMPANY. 

Instructions  not  pertinent  to  any  issue  formed  by  the  pleadings  need 
not  be  given,  p.  410. 

Cited  in  Perkins  v.  Eckert,  65  Cal.  405,  holding  an  instruction  errone- 
ous because  there  was  no  evidence  on  which  to  base  it.  Affirmed  in 
Parliman  v.  Young,  2  Dak.  Ter.  185;  Meyer  v.  Virginia  Co.,  16  Nev.  353; 
Holt  V.  Pearson,  12  Utah,  66.    Cited  in  n<ite  to  72  Am.  Dec  541. 

Fellowservant. — ^Where  the  answer  in  a  suit  for  personal  injuries  does 
not  aver  that  the  damage  was  caused  by  the  negligence  of  a  fellow- 
servant  of  plaintiff,  instructions  upon  that  issue  are  irrelevant,  p.  411. 

Affirmed  in  Gibson  v.  Sterling  Co.,  113  Cal.  7.  Cited  in  Layng  t.  Mt 
Shasta  etc.  Co.,  135  Cal.  143,  and  Peters  v.  McKay,  136  Cal.  76,  holding 
instruction  properly  refused.  Distinguished  in  Wilson  v.  Charleston  etc 
Co.,  51  S.  C.  95,  admitting  such  defense  under  general  denial;  Higgins  y. 
Missouri  Pacific  Co.,  43  Mo.  App.  557,  holding  that  where  the  answer 
avers  contributory  negligence  of  plaintiff,  evidence  that  the  injury 
due  to  neglect  of  a  fellowservant  cannot  be  given. 
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36  OaL  411-414.    HIMSIBLMAlfN  v.  COFRAH. 

Street  Assessment  not  signed  by  the  superintendent  is  void,  but  Ids 
may  make  another,  and  mandamus  may  issue  to  compel  him,  p.  413. 

Affirmed  in  Shepard  v.  McNeil,  38  Gal.  75.  Cited  in  Dyer  v.  Scalmanini, 
60  Gal.  640,  and  Wood  v.  Strother,  76  Gal.  547,  9  Am.  St.  Rep.  261,  to 
the  point  that  an  invalid  assessment  is  no  bar  to  the  levying  of  another; 
Pensacola  v.  Bell,  22  Fla.  474,  holding  that  a  tax  assessment  begun  by 
one  assessor  and  finished  by  another  was  valid;  Boody  v.  Watson,  64 
N.  H.  183,  holding  it  unnecessary  to  decide  whether  an  illegal  tax  as* 
sessment  of  one  year  could  be  cured  by  a  legal  assessment  in  the  follow- 
ing year;  dissenting  opinion  in  Dowell  v.  Portland,  13  Oreg.  264,  269, 
holding  that  where  a  tax  sale  was  had  upon  an  invalid  assessment,  a 
subsequent  reassessment  and  sale  was  void;  Flewellin  vx.  Proetsel,  80 
Tex.  197,  holding  that  an  invalid  street  assessment  may  be  corrected 
later;  Soule  v.  Seattle,  6  Wash.  321,  holding  that  if  all  the  proceedings 
OB  a  street  assessment  are  held  void,  new  proceedings  may  be  begun; 
Qerman  Bank  v.  Spokane,  17  Wash.  322,  holding  that  the  payee  of  a 
warrant  drawn  on  a  special  fund,  to  be  raised  by  an  assessment  for 
street  improvements,  may  compel  by  mandamus  the  dty  officials  to 
collect  the  assessment;  and  note  to  3  Am.  Dec  134,  on  new  assessment. 
Cited  and  distinguished  in  Ede  v.  Cuneo,  126  GaL  169  (but  see  dissenting 
opinion,  page  173),  holding  time  for  making  new  assessment  limited  by 
act  of  1889;  Bowen  v.  West,  10  Colo.  App.  326,  applying  principle  to 
levy  of  special  taxes  under  local  statutes;  State  v.  April  Fool  Min.  Co., 
26  Nev.  90,  when  assessor  has  regularly  entered  a  complete  record  of 
proceeds  of  mine  on  assessment  roll  and  made  affidavit  as  to  its  correct- 
ness, he  cannot  reassess. 

MCaL  414-447.    WRIGHT  v.  ROSS. 

Chattel  Mortgagee  may  sue  for  possession  of  the  property  after  his 
title  has  become  absolute,  p.  428. 

Cited  in  Flinn  v.  Ferry,  127  Gal.  652,  sustaining  right  of  mortgagee 
to  institute  replevin  when  entitled  to  possession  imder  the  terms  of 
the  mortgage. 

Statute  of  Limitations  does  not  run  against  the  beneficiary  of  a  trust 
and  in  favor  of  the  trustee  until  the  latter  disavows  the  trust  and 
claims  the  trust  property  as  his  own,  with  the  knowledge  of  the  bene*'' 
ildaiy,  p.  433. 

Affirmed  in  Luco  v.  De  Toro,  91  Gal.  418,  as  to  relation  of  attorney 
and  client. 

Pledgee  of  Deceased  Pledgor,  who  fails  to  present  the  daun  against 
the  estate,  loses  his  right  to  payment  out  of  the  general  estate,  but 
keeps  his  right  to  the  pledge  until  his  daim  on  it  is  satisfied,  p.  439. 

Cited  in  Sehadt  v.  Heppe,  46  OaL  437,  438,  holding  that  where  the 
Notes  Gal.  Rep.— 116. 
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mortgagee  of  a  homestead  sued  to  foreclose,  the  administrator  of  the 
mortgagor  was  not  a  necessary  party,  because  nothing  was  claimed 
against  the  estate;  and  notes  on  pledge  in  49  Am.  Dec  733;  51  Am. 
Dec.  313,  314;  75  Am.  Dec  825. 

Mortgagee  of  a  Chattel  may  buy  it  in  at  foreclosure  sale,  and  hold 
it  for  his  own  benefit,  p.  445. 

Distinguished  in  Price  v.  Reeves,  38  Gal.  460,  holding  that  where  the 
mortgagee  of  a  chattel  agreed  to  buy  it  in  and  hold  it  for  the  benefit 
of  the  mortgagor,  a  trust  resulted  in  favor  of  the  latter;  and  Felton  t. 
Le  Breton,  92  Gal.  467,  holding  that  the  trustee  under  a  deed  of  trust 
was  in  the  same  position  as  a  mortgagee,  and  could  bid  in  property 
sold  at  judicial  sale.  Cited  in  note  on  this  point  in  16  Am.  St  Bep. 
600.    Referred  to  in  note  to  85  Am.  Dec  78. 

36  CaL  447-455;  95  Am.  Dec  194.    WILSON  v.  WILSON. 

Statute  of  Limitations  does  not  run  against  a  married  woman  if 
her  husband  is  a  necessary  party  to  an  action  brought  by  hff,  p^ 
460. 

Cited  in  Mauldin  v.  Cox,  67  Cal.  390,  holding  that  a  wife  may  sue 
alone  to  recover  the  homestead,  and  the  occupant  thereof  may  rely  oa 
adverse  possession  as  against  her;  Throckmorton  v.  Pence,  121  Mo.  59, 
holding  that  the  statute  did  not  run  against  a  wife  abandoned  by  her 
husband;  and  notes  on  this  point  in  36  Am.  Dec.  71;  5  Am.  St.  Rep.  58; 
26  Am.  St.  Rep.  581. 

Infant  must  sue  by  his  guardian,  not  by  attorney,  p.  451. 

Cited  in  Dixon  v.  Gardozo,  106  Gal.  507,  holding  that  an  insane  per- 
son must  sue  by  his  guardian;  Estate  of  Gallaghan,  119  Gal.  577,  hold- 
ing it  imnecessary  to  decide  whether  an  appeal  from  a  decree  of  distri- 
bation  should  be  taken  by  guardian  or  ward;  and  note  to  91  Am.  Dec 
671. 

Wife  may  Sue  her  Husband  to  recover  a  loan  made  to  him  out  of 
her  separate  property,  p.  451. 

Cited  in  Marlow  v.  Barlew,  53  Gal.  460,  holding  that  a  wife  may 
mortgage  her  separate  property  to  secure  her  note;  Ugenfritz  v.  Ilgen- 
fritz,  49  Mo.  App.  139,  holding  wedding  presents  to  be  the  wife's  sepa- 
rate property,  and  she  may  have  her  husband  enjoined  from  disposing 
of  them,  but  cannot  sue  him  at  law;  May  v.  May,  9  Neb.  23,  31  Am. 
Rep.  403,  holding  that  a  wife  may  sue  her  husband  on  a  note:  Grubbe 
V.  Grubbe,  26  Greg.  372,  holding  that  a  wife  may  sue  her  husband  at 
law  for  money  loaned;  Alexander  v.  Alexander,  85  Va.  366,  holding  that 
a  wife  may  sue  a  firm,  of  which  the  husband  is  a  member,  for  money 
loaned,  and  the  husband  must  be  joined  as  plaintiff;  Bennett  v.  Bennettt 
37  W.  Va.  398,  38  Am.  St.  Rep.  47,  holding  that  a  wife  may  bring  a 
bill  in  equity  to  enforce  a  judgment  confessed  by  her  husband  for  money 
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loaned  by  her  to  him;  Fink  v.  CampbeU,  70  Fed.  Rep.  067,  668,  holding 
that  husband  and  wife  may  join  in  a  suit  to  recover  damages  for  in- 
jury to  the  wife;  and  note  to  99  Am.  Dec  177. 

General  Citation.— Mynes  y.  Mynes,  47  W.  Va.  696. 

36  CU.  455-462;    95  Am.  Dec.  199.     LONG  ▼.  NEVILLS. 

Writ  of  Possession  does  not  run  against  persons  lawfully  in  pos- 
session of  land,  not  parties  or  privies  to  the  suit,  though  they  entered 
while  it  was  pending;  and  in  such  case  the  sheriff  may  demand  in- 
demnity of  plaintiff  in  the  ejectment*  suit  before  executing  the  writ, 
and  decline  to  execute  it  if  the  indemnity  is  refused,  pp.  460-462. 

Cited  in  Huerstal  v.  Muir,  64  Cal.  452,  holding  that  the  sheriff  may  re- 
fuse to  execute  the  writ  against  persons  in  possession  not  named  in  it, 
who  claim  to  be  rightfully  in  possession;  Archbishop  v.  Shipman,  69 
Cal.  593,  refusing  to  enjoin  a  foreclosure  sale  where  the  owner  in  pos- 
session of  the  foreclosed  premises  had  not  been  made  a  party,  because 
if  any  attempt  should  be  made  to  dispossess  the  owner  the  court 
that  tried  the  case  could  refuse  to  issue  a  writ  of  possession,  or  super- 
sede one  already  issued;  Irving  v.  Cunningham,  77  Cal.  54,  to  the  point 
that  persons  not  parties  to  the  suit  cannot  be  put  out  of  possession,  ''un- 
less they  entered  under  the  defendant,  either  in  good  faith  or  coUu- 
sively";  denied  in  Harrington  v.  Crawford,  136  Mo.  472,  58  Am.  St.  Rep. 
656,  61  Mo.  App.  225,  holding  that  the  sheriff  cannot  take  a  bona  irom 
a  defendant  to  indemnify  him  for  not  executing  a  writ  of  possession 
against  the  defendant;  Peterson  v.  Bean,  20  Utah,  60,  as  to  denial  of 
wrongful  or  forcible  trespass,  but  apparently  erroneously;  Peterson  v. 
Bean,  22  Utah,  50;  Grace  v.  Mitchell,  31  Wis.  543,  11  Am.  Rep.  620, 
holding  that  notice  to  the  sheriff  of  a  jurisdictional  defect  in  prior  pro- 
ceedings will  deprive  him  of  the  protection  of  process  regular  on  its 
face;  notes  to  5  Am.  Dec.  33,  and  16  Am.  Dec.  553.  554. 

36  Cal.  462-485.    KINSEY  ▼.  WALLACE. 
Evasive  Answers  held  to  admit  the  facts  of  the  complaint,  p.  476. 

Cited  in  Harmon  v.  Ashmead,  60  Cal.  441,  holding  that  failure  to 
answer,  or  answering  to  the  merits  only,  may  cure  a  defective  complaint, 
but  not  a  defective  cause  of  action. 

Malidons  Prosecution. — ^Wrongful  issue  of  an  attachment  held  to 
be  good  cause  for  a  later  suit  for  damages  caused  by  the  issuance,  n. 
476. 

Cited  in  Berson  v.  Ewing,  84  Gal.  92,  holding  that  the  prosecution 
of  an  imfounded  claim  in  a  civil  action  was  malicious;  Green  v.  Coch- 
ran, 43  Iowa,  551,  holding  that  voluntary  discontinuance  of  a  prose- 
cution throws  on  the  party  procuring  the  arrest  the  burden  of  prov- 
ing probable  cause,  if  he  is  later  sued  for  it;  Marbourg  v.  Smith,  11 
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Kan.  661,  holding  that  entry  of  settlement  of  a  suit,  and  agreement  of 
counsel  that  this  should  bar  an  action  for  malicious  prosecution,  was 
no  bar  to  such  action;  Brand  v.  Hinchman,  68  Mich.  599,  13  Am.  St. 
Rep.  370,  holding  that  procuring  an  attachment  without  probable  cause 
is  actionable,  and  payment  of  costs  by  plaintiff  is  no  bar  to  a  later 
suit  for  damages;  notes  to  81  Am.  Dec  477,  479,  and  26  Am.  St.  Rep. 
134. 

Ezcessive  Damages  in  a  verdict  may  be  remitted  by  the  appellate 
court,  as  a  condition  of  affirming  the  judgment,  p.  481. 

Cited  in  Davis  v.  Southern  PacX^.,  98  Cal.  18,  holding  that  the  right 
of  the  court  to  do  this,  even  in  cases  of  unliquidated  damages,"  is  too 
firmly  established  in  this  state  by  a  long  line  of  decisions  to  be  now 
questioned";  Little  Rock  Co.  v.  Barker,  39  Ark.  508,  remitting  excessive 
damages  in  an  action  for  causing  death;  to  same  effect  in  Cleveland  Go. 
▼.  Beckett,  11  Ind.  App.  553,  and  Missouri  Pae.  Co.  v.  Dwyer,  36  Kan. 
75,  as  to  damages  for  personal  injuries;  Craig  v.  Cook,  28  Minn.  217, 
holding  that  the  court  may  remit  excess  of  damages  or  order  a  new 
trial;  Pratt  v.  Pioneer  Co.,  32  Minn.  221,  granting  a  new  trial  in  a  libel 
case  because  the  verdict  was  excessive;  Kennedy  v.  Oregon  etc  Co., 
18  Utah,  330,  sustaining  order  denying  new  trial  conditioned  on  remissioii 
of  part  of  damages  Yinal  v.  Core,  18  W.  Va.  61,  holding  that  if  a  veidiet 
for  malicious  prosecution  is  excessive,  a  new  trial  should  be  ordered; 
Corcoran  v.  Harran,  55  Wis.  127,  reducing  an  excessive  verdict  in  an  as- 
sault and  battery  case. 

36  CaL  489-522.    SATTESLEB  ▼.  BLISS. 

Strangers  to  a  Deed  may  show  the  purpose  for  which  it  was  ene- 
euted,  p.  605. 

Approved  in  Stanley  v.  Stanley,  27  Wash.  572,  an  attorney  may  dis- 
dose  by  whom  he  was  employed;  note  to  87  Am.  Dec  115. 

Privileged  ConmninicatioiL — An  attorney  may  be  compelled  to  dis- 
close the  character  in  which  the  client  employed  him.  Testimony  of  an 
attorney  cannot  be  held  to  be  privileged,  when  the  only  objection  made 
to  it  in  the  lower  court  was  that  it  was  irrelevant  and  immaterial,  pp. 
508-511. 

Cited  in  People  v.  Owens,  123  CaL  490,  noted  under  People  v.  Kraak, 
28  Cal.  519;  Mahner  v.  Linck,  70  Mo.  App.  388,  holding  that  a  letter 
from  husband  to  wife  was  not  evidence  in  an  attachment  suit  againit 
him,  because  the  plaintiff  did  not  show  that  it  was  not  obtained  from 
the  wife;  Brigham  v,.  McDowell,  19  Neb.  415,  holding  a  communicatioa 
between  attorney  and  client  not  privileged  in  a  later  mit,  when  the 
client  questioned  the  authority  of  the  attorney  and  equities  of  third 
parties  were  concerned,  for  the  privilege  is  intended  as  a  shield  for  the 
client,  not  an  implement  by  which  he  can  defraud  others;  Lloyd  t. 
Pennie,  50  Fed.  Rep.  11,  holding  that  under  section  1881,  ol  the  Cods 
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of  CSvil  Procedure  of  California,  letters  from  husband  to  wife,  in  pos- 
session of  the  wife's  administrator  after  the  husband's  death  are  not 
privileged,  for  the  "the  tendency  of  the  privilege  is  to  prevent  the  full 
disclosure  of  the  truth,  and  it  is  therefore  to  be  strictly  construed." 

Objection  to  Evidence  of  a  witness  at  the  trial  must  state  the 
specific  ground  on  which  it  is  based,  p.  611. 

Affirmed  in  Steele  v.  Pacific  Coast  Co.,  74  Cal.  331 ;  and,  as  to  exhibits 
In  a  criminal  case,  in  People  v.  Louie  Foo,  112  Cal.  23;  note  66  Am.  St. 
Bep.  222. 

Evidence  of  a  Party  is  excluded  where  the  adverse  party  is  repre- 
sentative of  a  deceased  person  and  the  matters  occurred  prior  to  dece- 
dent's death,  p.  612. 

Cited  in  note  in  86  Am.  Dec.  171. 

Writ  of  Possession  in  ejectment  runs  against  persons  claiming  under 
defendant,  p.  614. 

Cited  in  notes  to  39  Am.  Dec.  311,  312,  and  16  Am.  St.  Rep.  60. 

Former  Judgment  in  ejectment  is  binding  upon  parties  and  privies, 
p.  614. 

Cited  in  Breon  v.  Robrecht,  118  Gal.  471,  472,  holding  that  a  defend- 
ant in  ejectment  can  gain  no  new  rights  by  remaining  in  possession 
pending  suit;  State  v.  Harrington,  41  Mo.  App.  446,  446,  holding  that 
a  vendee  from  defendant,  pending  suit,  is  bound  by  the  judgment,  even 
though  he  subsequently  acquired  a  better  title  than  either  party  to 
the  suit;  Barrell  y.  Title  Guarantee  Co.,  27  Greg.  86,  holding  that  an 
estoppel  from  a  former  judgment  dates  from  the  rendition  thereof; 
notes  to  86  Am.  Dec  209,  210,  and  91  Am.  Dec.  663,  on  this  point. 

Erroneous  Instruction,  that  does  no  harm,  is  not  ground  for  reversal, 
pp.  616-620. 

Affirmed  in  State  v.  Church,  6  S.  Dak.  96. 

Statement  on  motion  for  new  trial  cannot  be  amended  in  the  appel- 
late court,  by  inserting  instructions  given  to  the  jury.  "We  can  only 
act  upon  a  transcript  of  the  record  as  it  exists  in  the  lower  court,  duly 
authenticated  in  the  mode  prescribed  by  law,"  p.  621. 

Cited  in  Thompson  v.  Patterson,  64  Cal.  647,  holding,  on  appeal  from 
order  denying  new  trial,  that  the  statement  having  been  stricken  out, 
there  was  nothing  left  for  review;  Boyd  v.  Burrel,  60  Cal.  284,  holding 
that  the  transcript  could  not  be  varied  by  an  affidavit  showing  that  the 
notice  of  appeal  was  filed  at  an  earlier  date  than  the  transcript  specified; 
Golden  Fleece  Co.  v.  Cable  Co.,  16  Nev.  461,  holding  that  no  new  evi- 
dence could  be  received  in  the  appellate  court,  as  to  time  of  serving 
statement;  State  v.  Central  Pac.  Co.,  21  Nev.  101,  denying  a  motion 
to  strike  out  an  amendment  to  the  answer;  Boggess  v.  Harris,  90  Tex. 
477,  holding  it  error  for  an  intermediary  court  to  strike  out  a  statement 
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of  facts  from  a  transcript,  but  it  should  have  delayed  proceedings  unlQ 
the  error  oould  be  corrected  in  the  lower  court;  Ward  v.  Springfield 
Co.,  12  Wash.  033,  holding  that  new  evidence  as  to  time  of  filing  notice 
could  not  be  given  in  appellate  court;  and  Hamilton  v.  Southern  Nersda 
Co.,  13  Saw.  119,  33  Fed.  Rep.  567,  holding  that  as  matter  which  should 
have  been  pleaded  by  supplemental  answer  was  not  objected  to  until 
final  argument,  the  pleadings  oould  be  amended. 

Cited  by  Mistake  in  Burke  v.  Tumey,  54  Cal.  487,  on  a  street  asaeas- 
ment  matter. 

General  Citation. — ^Robinson  v.  Satterlee,  3  Sawy.  134  Fed.  Gas.  Na 
11967;  Appeal  of  Turner,  72  Conn.  318;  Smith  v.  Caldwell,  22  Mont 
338. 

36  CaL  522-531.    PEOPLE  ▼.  TTLES. 

Amendment  of  Statute  partially  repealing  former  statute  does  not 
affect  subject  matter  of  original  act  as  to  which  it  was  repealed,  pi 
524. 

ated  in  People  v.  Pacific  Imp.  Co.,  130  Cal.  447,  holding  special 
act  not  repealed  by  implication  by  later  general  act  when  not  in- 
consistent. 

Evidence  of  Previous  Cruelty  by  defendant  to  prosecutrix,  in  a  rape 
case,  is  irrelevant,  p.  526. 

Distinguished  in  People  v.  Lenon,  79  Gal.  627,  holding  that  a  witness 
could  testify  as  to  defendant  having  beaten  the  prosecutrix  a  year 
before  the  rape,  the  prosecutrix  being  a  child,  and  the  main  questios 
being  whether  she  was  influenced  by  fear  to  make  little  resistance. 

General  Reputation  for  Chastity  of  Prosecutrix  in  a  rape  case  may 
be  shown  in  rebuttal,  if  attacked  by  defendant,  p.  526. 

Afflrmed  in  People  v.  Kuches,  120  CaL  671.  Cited  in  People  v.  OlSrieB, 
130  Cal.  6,  on  point  that  evidence  of  her  chastity  prior  to  the  assault 
is  admissible  where  not  attacked  by  defendant;  note  80  Am.  Dee. 
369. 

Failure  of  Defendant  to  Testify  in  a  criminal  case  cannot  be  eom- 
mented  on  by  the  prosecution,  pp.  527-530. 

Affirmed  in  People  v.  McGungill,  41  Cal.  431;  People  v.  Brown,  53 
Cal.  67;  State  v.  Balch,  31  Kan.  469.  ated  in  Willingham  v.  SUte, 
21  Fla.  787,  holding  that  abuse  of  privilege  by  counsel  in  argument 
is  not  an  error  of  law  causing  reversal,  but  is  must  be  objected  to  bj 
opposing  counsel  at  the  time,  or  the  court  may  suppress  it  on  its  own 
motion;  Ludlow  v.  Pearl,  55  Mich.  320,  ordering  a  new  trial  because 
the  trial  judge  commented  on  a  party  availing  himself  of  his  statutory 
privilege  as  to  evidence;  State  v.  Harrington,  12  Nev.  131,  holding  tbat 
if  defendant  voluntarily  testifies,  the  district  attorney  may  eomment 
on  his  refusal  to  answer  certain  questions;  notes  19  Am.  Rep  349;  27 
Am.  Rep.  142;  9  Am.  St.  Rep.  567.    Denied  in  Parker  v.  State,  39  Tex. 
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Cr.  266,  holding  defendant  not  prejudiced  by  statement  of  prosecuting 
attorney  under  facts  stated. 

General  Citation.— People  v.  Lynch,  122  OaL  503. 

36  Gal.  531-535.    PEOPLE  ▼.  LEWIS. 

Drunkenness  of  defendant  is  no  excuse  for  his  commission  of  a  crime, 
p.  532. 

Affirmed  in  People  v.  Williams,  43  Cal.  352;  People  v.  Ferris,  55  Cal. 
592;  People  v.  Jones,  63  Cal.  160;  People  ▼.  Blake,  65  Cal.  277.  278. 
holding  that  evidence  of  intoxication  is  admissible  to  reduce  the  degree 
of  the  crime;  People  y.  Franklin,  70  Cal.  643;  People  v.  Vincent,  95 
Cal.  428,  to  the  point  that  the  evidence  is  admissible  only  on  the  ques- 
iton  of  degree;  People  v.  Fellows,  122  Cal.  239,  but  instruction  held 
contradicted  by  another  given;  People  v.  Methever,  132  Cal.  332,  sus- 
taining instruction  given;  State  v.  Van  Winkle,  6  Nev.  352;  State  v. 
Thompson,  12  Nev.  151;  and  cited  in  note  to  40  Am.  Rep.  567,  on  this 
point. 

Murder. — ^Verdict  of  conviction  will  be  reversed  when  clearly  un- 
sustained  by  the  evidence,  p.  532. 

Ihstinguished  in  People  v.  Milner,  122  Cal.  180,  sustaining  conviction 
of  manslaughter  and  construing  Penal  Code,  section  1105. 

36  CaL  535-542;    95  Am.  Dec.  205.    CANNON  v.  STOCKMON. 

Outstanding  Title  may  be  bought  by  one  in  possession  of  land  with- 
out admitting  that  it  is  valid;  he  may  buy  his  peace  at  a  small  price, 
rether  than  be  at  great  expense  and  annoyance  in  litigating  the  claim, 
pp.  538,  539. 

Distinguished  in  Lovell  v.  Frost,  44  CaL  474,  holding  that  an  offer  to 
purchase  or  rent  property  amounted  to  a  dear  and  unequivocal  recog- 
nition, by  the  party  making  the  offer,  of  the  title  of  the  owner,  there- 
fore precluding  the  former  from  relying  upon  continuous  adverse  pos- 
session during  the  statutory  period;  and  to  same  effect  in  Central  Paci- 
fic Co.  V.  Mead,  63  Cal.  113.  Cited  in  Furlong  v.  Cooney,  72  Cal.  328, 
holding  that  where  defendant  had  acquired  a  perfect  title  by  adverse 
possession,  '^by  offering  to  buy  out  plaintiff's  claim  of  title  he  did  not 
thereby  make  good  their  title  or  in  any  way  render  invalid  his  own 
title";  Oldig  v.  Fisk,  53  Neb.  161,  and  Meyer  v.  Hope,  101  Wis.  128, 
sustaining  title  acquired  by  adverse  possession,  under  facts  stated. 
Affirmed  in  Littler  v.  Lincoln,  106  111.  366;  Bouldin  v.  Phelps,  12  Saw. 
341,  30  Fed.  Rep.  579;  Elder  v.  McOoskey,  70  Fed.  Rep.  547;  note  to 
7  Am.  St.  Rep.  180. 

Acts  and  Declarations  of  Possessor  of  land  "may  be  given  in  evidence 
wiia  a  view  of  showing  the  character  of  his  claim,  but  whether  the  pos- 
session is  adverse  or  not  is  a  question  for  the  jury,'*  p.  539. 

Cited  in  Stockton  Bank  v.  Staples,  98  Cal.  193,  to  the  point  that 
declarations  showing  character  of  possession  are  admissible. 
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Continuous  Adverse  Possession,  for  the  period  required  by  statute^ 
need  not  be  for  the  period  immediately  preceding  the  beginning  of  suit, 
p.  540. 

Affirmed  in  Unger  v.  Mooney,  63  Cal.  595;  Webber  v.  Clarke,  74  CU. 
19;  Southern  Pacific  Go.  y.  Whitaker,  109  Cal.  273;  San  Francisco  etc 
Co.  y.  Hartung,  138  Cal.  229,  holding  findings  sufficient;  Hewitt  y. 
Story,  64  Fed.  Rep.  519,  nolding  that  a  water  right  had  been  kwt  hj 
abandonment. 

Adverse  Possession  for  the  statutory  period  giyes  title  to  sudi  pos- 
sessor, and  if  he  is  ousted  he  can  recover  on  this  title  at  any  time  with- 
in the  statutory  period  thereafter,  p.  540. 

Cited  in  San  Frandsoo  y.  Fulde,  37  Cal.  352,  99  Am.  Dec  279,  hold- 
ing that  the  adverse  possession  must  be  in  or  through  one  person,  and 
the  time  cannot  be  filled  up  by  the  successive  possession  of  several  per- 
sons not  in  privity  with  each  other;  Langford  v.  Poppe,  56  CsL  76^ 
holding  it  imnecessary  to  determine  whether  the  adverse  possession 
transfers  the  title  of  the  former  owner  or  crates  a  new  title;  Shtip 
V.  Blankenship,  59  Cal.  289,  holding  that  the  amendment  of  1878  to  sec- 
tion 325  of  the  Code  of  Civil  Procedure,  requiring  a  claimant  by  adTent 
possession  to  have  paid  all  taxes  on  the  property,  had  no  retroactive  ef- 
fect; Pacific  Ins.  Co.  v.  Stroup,  63  CaL  153,  holding  that  where  a  paten- 
tee of  public  land  had  agreed  to  convey  part  of  it  to  an  oocapant  there- 
of, but  mortgaged  the  whole  tract,  and  later  deeded  to  the  said  ocoi- 
pant  his  portion^  the  deed  related  back  to  the  date  of  the  agreement, 
and  the  occupant  had  the  right  to  claim  title  by  advene  possession  is 
against  the  mortgagee,  who  had  bought  in  the  property  at  foredosors 
sale;  Johnson  v.  Brown,  63  Cal.  393,  holding  that  where  a  division  line 
was  acquiesced  in  for  the  statutory  period  by  vendor  and  vendee,  the 
vendee  acquired  title  by  adverse  possession  to  the  land  on  his  side  of 
the  line;  Garabaldi  v.  Shattuck,  70  Cal.  513,  to  the  point  that  advene 
possession  vests   a   perfect   title   in  the   possessor;    Alhambra  Go.  v- 
Richardson,  72  CaL  600,  holding  that  title  by  prescription  to  a  water 
right  may  be  pleaded  by  reference  to  the  statute  of  limitations,  for  "'so 
far  as  the  title  to  real  property  is  concerned,  prescription  and  limitation 
are  convertible  terms";  and  Woodward  v.  Faris,  109  Cal.  18,  holding  that 
one  of  two  coterminous  owners  had  acquired  title  by  adverse  posses- 
sion, ''although  he  was  induced  to  locate  his  possession  through  a  mis- 
take as  to  the  boundary";     Coal  Co.  v.  East  Tennessee  etc  Co.,  105 
Tenn.  594,  on  point  that  title  of  original  holder  is  extinguished  by  sudi 
possession.    Affirmed,   on  the   point   that   adverse   possession  gives  a 
perfect  title,  in  National  Co.  v.  Powers,  3  Mont.  349;  Parker  v.  Metiiger, 
12  Greg.  413;  Lamb  v.  Davenport,  1  Saw.  621;  Meeks  v.  Vassault,  3 
Saw.  217;   420  Co.  v.  Bullion  Co.,  3  Saw.  658.    Cited  in  Woodruff  v. 
North  Bloomfield  Co.,  9  Saw.  629,  18  Fed.  Rep.  798,  to  the  point  that 
under  section  325  of  the  California  Code  of  Civil  Procedure,  there  can- 
not be  adverse  possession  unless  the  land  is  inclosed,  cultivated,  or  im- 
proved, and  one  claiming  under  the  statute  must  comply  with  its  pro- 
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visions;  Palmer  v.  Low,  2  Saw.  249,  holding  that  the  statute  did  not 
run  against  the  claimant  of  a  Mexican  grant  till  after  final  confirmation; 
and  notes  to  94  Am.  Dec.  742;  98  Am.  Dec.  615;  99  Am.  Dec  282,  779; 
39  Am.  St.  Bep.  64. 

3%  GaL  642-562.    BRI66S  v.  McCULLOUGH. 

Proof  of  Incorporation. — The  fact  that  an  insurance  company  is 
deognated  in  the  proceedings  as  ''The  Pacific  Mutual  Life  Insurance 
Company  of  California"  raises  no  presumption  that  it  is  a  corporation, 
or  that  it  ia  incorporated  under  the  laws  of  California,  p.  550. 

Cited  to  same  efiTect  in  Texas  Mutual  Co.  v.  Davidge,  51  Tex.  249,  as 
to  an  insurance  company;  and  Missouri  Pacific  Co.  v.  Douglas,  2  Tex. 
CiY.  App.  33,  as  to  a  railway  company. 

Life  Insurance  includes  an  endowment  policy,  p.  650. 

Referred  to,  in  another  phase  of  the  same  case,  McCuUoch  v.  Clark. 

Cited  to  same  effect  in  Texas  Mutual  Co.  v.  Missouri  Pacific  Co.  ▼. 
41  Oal.  304.  ated  in  Rockhold  v.  Canton  Society,  129  111.  458,  holding 
that  the  certificate  of  a  masonic  benevolent  society  is  "no  less  a 
contract  of  insurance  because  it  is  to  pay  certain  sums  of  money  as 
endowments  to  living  members";  Endowment  Assn.  v.  State,  35  Kan. 
282,  to  same  effect  as  to  a  mutual  benefit  society;  and  in  State  v. 
Federal  Co.,  48  Minn.  Ill,  holding  that  a  company  was  not  an  insur- 
ance company,  because  its  certificates  were  not  contracts  of  indemnity 
based  on  the  duration  of  life  or  the  happening  of  a  casualty. 

Exemption  from  Execution. — The  party  claiming  a  life  insurance 
policy  to  be  exempt  ''must  show  affirmatively  that  his  ease  ia  within 
the  provisions  of  the  statute,"  p.  561. 

Cited  in  Blythe  v.  Jett,  52  Ark.  550,  to  the  point  that  a  judgment 
debtor  must  bring  himself  within  the  statutory  exemption. 

General  Citation. — ^Hendrie  etc  Mnfg.  Co.  v.  Piatt,  13  Colo.  App.  36. 

36  CfLL  662-659.    SARGENT  v.  CAVIS. 

Contemi»t  of  Court. — ^A  county  treasurer  cannot  be  punished  for  fail- 
ure to  obey  an  order  of  court  directing  him  to  pay  expenses  of  witnesses 
in  a  criminal  case,  imtil  after  some  intermediate  process,  such  as  manda- 
mus, to  which  he  is  made  a  party,  pp.  555-558. 

Cited  in  Ex  parte  HoUis,  59  Cal.  414,  holding  that  a  creditor  cannot 
be  punished  for  contempt  in  failing  to  turn  over  property  to  an  insol- 
vent's assignee,  until  after  judgment  against  the  creditor  in  some  in- 
termediate proceeding  to  which  he  is  made  a  party;  and  note  to  42 
Am.  Dec  114,  on  supplementary  proceedings. 

36  Cal.  569-562.    PAGE  v.  O'BRIEN. 

'*l>ffered  in  Evidence." — This  expression  in  a  bill  of  exceptions,  refer- 
ring to  a  patent,  leaves  us  in  doubt  as  to  whether  or  not  the  patent  was 
read  in  evidence,  p.  561. 
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Cited  to  same  effect,  as  to  the  great  register  of  a  county,  in  Estate 
of  Westerfield,  96  Cal.  116. 

36  Cal.  571-578;  95  Am.  Dec  209.    VAN  DUSEN  y.  STAS  COHPAHT. 

Agent's  Declarations  that  Agency  has  been  renewed  not  sdmisstble 
where  parties  dealing  with  agent  are  notified  of  cessation  of  relation 
of  principal  and  agent,  p.  576. 

Approved  in  Pacific  Livestock  Co.  y.  Gentry,  38  Or.  286,  statement! 
of  superintendent  of  company,  which  was  trying -to  acquire  land  that 
occupant  thereof  was  in  employ  of  company,  made  to  acquaintance  of 
occupant  in  course  of  inquiry  as  to  character,  are  evidence  against 
company  in  suit  between  it  and  occupant  over  title. 

Termination  of  Agency. — Sufficient  notice  held  to  have  been  given 
by  the  principal  to  a  creditor,  p.  576. 

Cited  in  notes  to  100  Am.  Dec.  82;  13  Am.  St.  Rep.  22;  56  Am.  8t 
Rep.  439. 

Conflicting  Evidence  is  ground  for  refusing  to  disturb  a  verdieti  pL 
578. 

Cited  in  note  to  7  Am.  St.  Rep.  201. 

36  CaL  578-580.    MARTINEZ  v.  PLANEL. 

Evidence  in  Chief  in  a  suit  for  damages  cannot  extend  to  oollatenl 
issues,  p.  580. 

Distinguished  in  Craven  v.  Central  Pacific  Co,  72  Oal.  350,  liolding 
that  in  a  suit  for  damages  to  plaintiff  caused  by  her  jumping  from  a 
car,  it  was  proper  to  show  in  defense  that  she  had  done  it  before  and 
been  warned  to  refrain. 

36  Cal.  580-585.    ROSS  v.  SOADHOUSE. 

Statement  on  Appeal  may  give  the  substance  of  the  evidenee,  in- 
stead of  setting  it  out  in  full,  p.  582. 

Cited  in  Wilson  v.  Hill,  17  Nev.  406,  holding  it  proper  to  omit  any 
evidence,  when  the  question  was  solely  of  law. 

36  Cal.  585-590;  95  Am.  Dec.  213.    GRI6SBT  v.  NAPA  C0MPAH7. 

Want  of  Prosecution  is  ground  for  dismissing  a  suit,  and  the  order 
will  not  be  reversed  on  appeal  except  in  case  of  abuse  of  discretion,  p. 
688. 

Affirmed  in  Carpenter  v.  Mintum,  39  Cal.  451;  McDonald  v.  Swett, 
76  Cal.  259;  Kubli  v.  Hawkett,  89  Cal.  642;  Murray  v.  Gleeson,  100  CkL 
512;  Hassey  v.  South  S.  F.  Assn.,  102  Cal  613,  614;  First  Nat  Bank 
V.  Nason,  115  Cal.  628;  McLaughlin  v.  Clausen,  116  Cal.  489. 
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Cited  in  People  v.  Jeffords,  126  CaL  298,  299,  applying  rule  to  quo 
warranto  against  irrigation  district. 

36  Cal.  590-595.    WHEATON  ▼.  NORTH  BEACH  COMPANY. 

Damages  for  Personal  Injuries  are  left  to  the  good  sense  and  un- 
biased judgment  of  the  jury;  and  the  verdict  will  not  be  set  aside  un- 
less outrageously  excessive,  or  showing  passion,  prejudice  or  corruption 
of  the  jury,  p.  591. 

ated  in  Lee  v.  Southern  Pacific  Co.,  101  Cal.  121,  holding  that  "where 
it  appears  that  the  excess  has  been  given  under  the  influence  of  passion 
or  prejudice  ....  it  is  as  much  the  duty  of  the  court  to  grant  a  new 
trial  as  it  is  where  any  of  the  other  statutory  grounds  exists."  Af- 
firmed in  Howland  v.  Oakland  Consolidated  Co.,  110  Cal.  523.  Cited  in 
Wall  V.  Livezay,  6  Colo.  474,  holding  that  the  jury  may  consider  the 
bodily  pain  inflicted,  loss  of  time  and  money,  and  permanent  injury; 
Ryan  v.  Gilmer,  2  Mont.  523,  25  Am.  Rep.  748,  holding  that  the  owner 
of  a  stagecoach,  as  a  carrier  of  passengers,  is  held  to  the  utmost  care 
and  skill  of  prudent  men  imder  similar  circumstances;  to  same  effect  in 
Kennon  v.  Gilmer,  5  Mont.  272;  and  as  to  a  street-car  company  in  Spell- 
man  V.  Lincoln  Co.,  36  Neb.  893;  38  Am.  St.  Rep.  755;  as  to  a  railway 
company  in  Fort  Worth  Co.  v.  Stingle,  2  Tex.  Civ.  App.  619;  Solen  v. 
Virginia  Co.,  3  Nev.  154,  to  the  point  that  damages  are  left  to  the  good 
sense  of  the  jury;  and  Speck  v.  Gray,  14  Wash.  592,  holding  that  a 
verdict  of  fifteen  thousand  dollars  for  seduction  of  a  wife  was  not  ex- 
eessive. 

Passenger  Carriers  are  responsible  for  the  slightest  negligence  or 
want  of  skill,  p.  593. 

Cited  in  Citizens'  etc.  Co.  v.  Hoffbauer,  23  Ind.  App.  627,  but  holding 
instruction  as  to  negligence  of  defendant  erroneous. 

36  Cal.  695-606.    PEOPLE  v.  SAN  FRANCISCO. 

Legislature  had  the  power  to  order  the  city  of  San  Francisco  to  open 
Second  street,  and  the  statute  is  mandatory,  pp.  600-604. 

Cited  in  San  Francisco  v.  Canavan,  42  Cal.  557,  558,  to  the  point  that 
the  legislature  controls  municipal  corporations.  Distinguished  in  Peo- 
ple V.  Lynch,  51  Cal.  35,  36,  21  Am.  Rep.  693,  holding  that  the  legis- 
lature had  no  right  to  assume  the  powers  of  a  municipal  corporation 
as  to  levy  of  a  street  assessment. 

Mandamus. — ^Application  in  the  name  of  the  people,  though  made  by 
a  relator  through  private  counsel,  held  proper,  as  the  attorney  general 
united  in  the  brief  and  thus  impliedly  consented,  p.  605. 

Aflirmed  in  Stoddard  v.  Benton,  6  Colo.  512.  Cited  in  State  v.  Pacifio 
etc.  Co.,  21  Wash.  455,  as  limiting  People  v.  Pacheco,  29  Cal.  210,  and 
establishing  practice  under  local  statutes. 
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36  Cal.  606-620.    PIPER  v.  TRUE. 

Description  in  a  Deed  may  be  explained  by  parol  eridenee;  if  tbe 
ambiguity  is  latent,  the  surrounding  facts  and  circumstances  axe  rel- 
evant, pp.  614-619. 

Cited  in  dissenting  opinion  in  Aguirre  ▼.  Alexander,  58  CaL  3T,  a 
majority  of  the  court  holding  that  the  lower  court  erred  in  instroctioni 
as  to  construction  of  the  description  in  a  deed ;  People  v.  Blake,  60  (XL 
509,  holding  that  a  ''false  quantity"  in  a  description  must  be  rejected; 
Lanman  ▼.  Croker,  97  Ind.  166,  167,  49  Am.  Rep.  439,  440,  holding  that  a 
false  call  in  a  deed  must  be  rejected,  and  such  construction  adopted  as 
best  comports  with  the  intention  of  the  parties  and  the  facts  of  the  ease; 
Terry  v.  Berry,  13  Nev.  524,  holding  parol  evidence  admissible  to  correct 
a  description;  and  West  Portland  Assn.  v.  Lounsdale,  9  Sawy.  117,  17 
Fed.  Rep.  618,  holding  that  a  latent  ambiguity  in  a  description  could  be 
explained  by  paroL 

36  OaL  623-625.    JOHNSOK  ▼.  DEWET. 

Mechanic's  Lien  held  to  attach  to  the  interest  of  a  leasee,  who  ordered 
the  work,  and  not  to  the  interest  of  the  lessor,  who  consented  to  it,  p. 
624. 

Cited  in  Conrad  v.  Starr,  60  Iowa,  481,  holding  that  one  of  Bereral 
tenants  in  common  could  subject  only  his  own  interest  in  the  land  to 
a  mechanic's  lien  for  improvements  thereon;  Ness  v.  Wood,  42  Wsol 
430,  holding  that  a  mechanic's  lien  attaches  to  the  interest  of  execnton 
who  authorized  the  work,  but  not  to  the  interest  of  ooexeeuton  who 
refused  to  assent  to  it;  Mutual  Aid  Co.  v.  Gashe,  66  Ohio  8t  296,  to 
the  point  that  the  lien  is  limited  to  the  interest  of  the  party  ordering 
the  work;  Morrow  v.  Merritt>  16  Utah,  415,  holding  lien  not  to  attach 
to  interest  of  lessor  as  reversioner;  note  61  Am.  Dec  69d. 

86  Cal.  625-639.    ANDERSON  ▼.  FISK. 

Statute  of  Limitations  held  a  good  defense  in  ejectment,  p.  632. 
Cited  in  note  to  94  Am.  Deo.  742. 

Act  of  x850|  concerning  conveyances,  prescribed  by  section  41  that 
deeds  made  prior  to  the  statute  must  be  first  recorded,  in  order  to  hare 
priority  over  a  subsequent  deed  from  the  same  vendor  to  a  bona  fide 
purchaser  for  value  without  notice,  p.  634. 

Cited  in  Graff  v.  Middleton,  43  Cal.  343,  to  the  point  that  Jeeis 
made  prior  to  the  statute  must  be  recorded. 

Act  of  1850,  concerning  conveyances,  did  not  require  the  reeorder 
to  admit  to  record  only  those  deeds,  executed  before  the  statute,  that 
were  acknowledged  or  proved  acoording  to  the  laws  in  force  at  the 
time  of  execution,  p.  637. 

Cited  in  Garwood  v.  Hastings,  38  CaL  221,  222,  holding  that  certified 
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copies  of  alcalde's  records.  In  the  custody  of  a  county  recorder,  are 
admissible  to  the  same  extent  as  are  certified  copies  of  the  recorder's 
records. 

36  GaL  639-648.    SAN  FRANCISCO  WATBB  COMPANY  ▼.  ALAMEDA 
WATER  COMPANY. 

Condemnation  of  Water. — ^The  statutory  proceedings  cannot  be  resort- 
ed to  to  obtain  rights  already  acquired  by  another  party,  p.  648. 

Cited  in  Alexandria  &  F.  Co.  v.  Alexandria  &  W.  Co.,  76  Ya.  790,  40 
Am.  Rep.  747,  holding  that  one  railway  company  cannot  condemn  land 
already  appropriated  by  a  rival  company.  Distinguished  and  criticised 
in  City  v.  Pomeroy,  124  Cal.  612,  affirming  right  to  determine  conflict- 
ing claims  under  section  1247,  Code  of  Civil  Procedure. 

36  Cal.  651-658.    RACOUIIXAT  ▼.  RBQUENA. 

lien  on  a  Ward's  Estate,  claimed  in  objection  to  settlement  of  guard- 
ian's accounts,  cannot  be  proved  by  parol,  p.  658. 

Cited  in  Savings  etc.  Co.  ▼.  Bear  V.  etc.  Co.,  89  Fed.  40;  quoting 
Eby  V.  Foster,  61  Cal.  287,  holding  that  a  judgment  lien  being  ''purely 
statutory,  neither  its  existence  or  commencement  can  be  proved  by 
paPoL" 

36  Gal.  668-687.    PEOPLE  ▼.  WASHINGTON. 

Civil  Rights  BUI  nullifies  the  ''crimes  and  punishments"  statute  of 
this  state;  and  Chinese  witnesses  may  testify  in  a  criminal  case,  pp. 
659-672. 

Overruled  by  People  v.  Brady,  40  Cal.  215,  221,  6  Am.  Rep.  612,  617, 
holding  that  the  fourteenth  amendment  to  the  federal  constitution  does 
not  conflict  with  the  state  power  to  exclude  Chinese  testimony.  Cited 
in  note  to  92  Am.  Dec.  475,  on  civil  rights. 

36  CaL  687-691.    ESTATE  OF  BENITZ. 

Probate  Sale  of  real  estate  may  be  ordered  to  pay  expenses  of  ad- 
ministration, there  being  no  other  debts,  p.  690. 

Cited  in  note  to  76  Am.  Dec  561. 

36  Gal.  691-700.    VASSAULT  T.  AUSTDf. 

Recitals  in  a  Judgment  of  default  are  conclusive  on  the  question  of 
jurisdiction  of  the  person  of  defendant,  p.  696. 

Affirmed,  as  to  recitals  of  service  by  publication,  in  McCauley  v. 
Fulton,  44  GaL  361.  Cited  in  Sacramento  Bank  ▼.  Montgomery,  146  Cal. 
763,  where  record  shows  affirmatively  that  summons  in  action  was  reg- 
ularly served  by  publication,  within  three  years,  and  affidavit  of  pub- 
lication sworn  to  within  that  period,  though  filed  thereafter,  recitals  in 
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judgment  showing  due  service,  presumed  true  on  ooUatend  attack; 
Burke  ▼.  Interstate  etc.  Assn.,  25  Mont.  321,  noted  under  Aldenon  t. 
Bell,  9  CaL  316;  note,  94  Am.  Dec.  766. 

Superior  Court  of  San  Francisco,  being  a  court  of  record,  with  a 
seal  and  a  clerk,  its  judgments  import  absolute  verity;  and  former  de- 
cisions of  the  supreme  court  of  this  state,  on  this  question,  cannot  now 
be  questioned,  p.  696. 

Cited  in  Amy  v.  Amy,  12  Utah,  306,  holding  that  a  court  with 
a  clerk  and  seal  was  a  court  of  record;  and  in  note  to  27  Am.  Dec  632, 
on  stare  decisis. 

Community  Property. — ^Purchaser  at  sheritTs  sale  on  execution  against 
the  husband  held  not  to  have  constructive  notice  of  an  unrecorded  deed 
of  gift  of  the  premises  by  the  husband  to  his  wife,  pp.  697-699. 

Cited  in  Wilkerson  v.  Thorp,  128  Cal.  225,  holding  knowledge  of  exist- 
ence of  unrecorded  lease  not  to  extend  to  unusual  covenants  therein; 
Schuyler  v.  Broughton,  70  Cal.  283,  holding  that  the  presumption  is, 
that  property  bought  by  a  wife  is  community  property,  and  the  fact 
in  this  case,  that  the  wife  furnished  part  of  the  money,  only  made  her 
a  tenant  in  common  with  the  husband  to  the  extent  of  the  money  she 
put  in;  notes  87  Am,  Dec.  107,  and  96  Am.  Dec.  423,  on  commnnity  prof- 
ertj. 
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By  S.  W.  CHAELES. 

Revifled  to  Include  citations  to  Volame  147,  by  Chablbs  L.  Thompson. 


m  OaL  1M5.    HANir  y.  McATSS. 

EzecvtioiL — ^By  force  of  statute  between  April  8,  1861,  and  April  2, 
1866,  an  execution  could  issue  only  within  five  years  after  the  entry  of 
judj^ent,  p.  14. 

A  similar  rule  upheld  under  a  like  statute,  in  Perkins  ▼.  Sierra 
Nevada  S.  M.  Co.,  10  Nev.  416.  Referred  to  in  Bonnifield  ▼.  Price,  1 
Wyo.  294. 

S7  OaL  15-33;  09  Am.  Dec.  237.    BR£WSTEH  y.  HARTLEY. 

Judgment. — ^An  appeal  may  be  taken  from  a  judgment  rendered  by  a 
district  judge  at  chambers,  p.  23. 

Rule  followed  in  People  v.  Lindsay,  1  Idaho,  400,  under  similar 
statutes;  and  Mining  Go.  v.  Weinstein,  7  Mont.  349. 

Judgment-roll. — If  attorneys  stipulate  as  to  what  are  the  facts  in  the 
case,  and  that  the  stipulation  shall  form  part  of  the  judgment -roll, 
the  facts  therein  admitted  stand  in  place  of  a  finding  of  facts  by  the 
court,  p.  23. 

Cited  in  Muller  y.  Rowell,  110  Gal.  319,  in  which  it  was  held  that  if 
the  parties  stipulate  in  writing  what  the  facts  are,  it  is  equivalent  to 
admitting  them  in  the  pleadings. 

Pledge. — If  stock  of  a  corporation  is  pledged,  the  general  property  is 
in  the  pledgeor,  p.  27. 

Cited  in  Gross  v.  Eureka  Lake  etc.  Canal  Co.,  73  Gal.  306,  2  Am.  St. 
Rep.  811,  holding  that  when  the  debt  to  secure  which  the  pledge  was 
given  was  paid,  the  lien  was  extinguished  and  pledgee  was  not  en- 
titled to  dividend;  Bank  v.  Allen,  90  Fed.  553,  sustaining  pledgeor's 
right  to  vote  the  stock  under  Colorado  statutes. 

Pledge. — Stocks  in  incorporated  companies  cannot  be  pledged  without 
a  written  transfer  of  title,  p.  25. 

Cited  in  liasury  v.  Bank,  93  Fed.  607  (quoted  in  Batesville  etc.  Co. 
y.  Meyer-Schmidt  etc.  Co.,  68  Ark.  121),  construing  Arkansas  statutes 

1855 


37   GaL  34-40.  Notes  on  Oalifornia  Reports.  18M 

as  to  form  of  pledge  of  stock;  Rice  ▼.  Gilbert,  173  111.  651,  (350)  hold- 
ing pledge  valid  by  delivery  of  indorsed  certificate  without  transfer  on 
books.  Koons  v.  First  Nat.  Bank,  89  Ind.  183,  holding  that  the  mere 
possession  of  the  certificate  of  stock  would  give  the  holder  neither  the  pos- 
session of  the  stock  nor  the  right  to  possession;  and  in  same  case,  89  Ind. 
311,  where  it  was  held  that  pledgeor  could  not  hold  stock  in  pledge  unless 
transferred  on  the  books  of  the  bank.  In  Hirsch  v.  Norton,  115  Ind. 
343,  the  court  stated  that  the  "full,  absolute  legal  title  of  stock  is 
transferred  in  cases  where  all  is  done  that  the  law  requires."  Referred 
to  in  49  Am.  Dec.  731,  note,  and  51  Am.  Dec  313,  314.  Cited  in  Sykes  r. 
Hannawalt,  6  N.  Dak.  339,  to  the  point  that  choses  in  action  cannot  be 
pledged  without  written  assignment.  Distinguished  in  Hall  ▼.  Cayot, 
141  Gal.  18,  and  held  inapplicable  as  to  question  of  pledge  of  stock 
there  discussed. 

CeTtificates  of  Stock  issued  as  a  pledge  to  secure  a  creditor  are  ille- 
gally issued  and  cannot  be  voted  by  any  person,  p.  31. 

Cited  in  Smith  v.  8.  F.  &  N.  P.  Ry.  Co.,  116  Gal.  592,  66  Am.  St 
Rep.  119,  and  deciding  thst  under  section  312  of  the  Civil  Code  only 
those  who  are  bona  fide  stockholders,  having  stock  in  their  own  name 
at  least  ten  days  prior  to  election,  are  entitled  to  vote.  Distinguished 
in  Illinois  T.  &  S.  Bank  v.  Pacific  Ry.  Co.,  117  GaL  344,  where  it  was 
held  that  the  right  of  a  corporation  to  pledge  its  bonds  is  indoded  in 
the  right  to  sell  them.    Cited  in  34  Am.  St.  Rep.  644,  note. 

Corporation. — ^A  corporation  cannot  become  a  stockholder,  in  the  sense 
of  the  statute,  of  its  own  stock,  p.  28. 

ated  in  Griswold  v.  Seligman,  72  Mo.  122. 

Same. — ^If  the  statute  makes  provisions  concerning  the  exercise  of  a 
power  by  a  corporation,  the  corporation  cannot  through  its  by-Iawi 
change  the  mode  of  the  exercise  of  that  power,  p.  24. 

Cited  86  Am.  Dec.  621,  note;  and  43  Am.  St.  Rep.  164,  166,  note. 

87  CaL  34-40.    FOWLER  y.  FSISBIB. 

Injunction  Bond.— An  order  dissolving  an  injunction  without  assign- 
ing the  grounds  therefor  is  prima  facie  an  adjudication  that  plaintiff 
was  not  entitled  to  the  injunction,  and  is  sufficient  to  maintain  an  ac- 
tion on  the  bond,  p.  36. 

Cited  in  Porter  v.  Hopkins,  63  Gal.  66,  holding  that  if  the  plaintiffs 
moved  the  court  to  dismiss  the  action,  and  the  court,  acting  upon  the 
motion,  did  so  and  dissolved  the  injunction,  that  would  be  equivalent 
to  a  final  decision  that  plaintiff  was  not  entitled  to  the  injunction.  Rule 
of  the  leading  case  doubted  in  Dougherty  v.  Dore,  63  CaL  171, 172,  hold- 
ing "that  an  action  brought  upon  an  undertaking  for  an  injunction  after 
the  dissolution  of  the  injunction,  but  before  the  final  determination  of 
the   action  in  which  the  injunction  was  obtained,  was  prematarely 
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brought."  In  Rice  ▼.  Ck>ok,  92  Gal.  147^  it  was  decided  that  "if  the  in- 
junction was  wrongfully  issued  as  to  any  part  of  plaintiffs  demand, 
and  it  is  partially  dissolved  to  that  extent,  he  will  be  entitled  to  such 
damages  within  the  limit  of  the  bond  as  he  may  have  sustained  by  rea- 
son of  the  issuing  of  the  injunction." 

Same. — ^A  joint  action  on  an  injunction  bond  cannot  be  maintained 
if  the  damages  were  not  joint,  p.  39. 

Cited  in  Tennant  v.  Pfister,  51  Cal.  514,  holding  that  a  joint  action 
cannot  be  maintained  to  recover  damages  for  the  use  of  two  or  more 
tracts  of  land  owned  in  severalty;  Austin  v.  Snider,  17  Colo.  App.  181, 
where  an  appeal  and  an  injunction  bond  were  payable  to  plaintiff  and 
two  other  appellees,  one  of  whom  was  a  receiver,  who  held  for  benefit 
of  plaintiff  and  was  discharged  before  action  commenced  and  pending 
appeal  other  appellee  died,  leaving  plaintiff  as  sole  heir,  plaintiff  could 
sue  severally.  But  in  M,  M.  Co.  v.  St.  L.  M.  &  M.  Co.,  19  Mont.  320, 
321,  it  was  decided  that  in  an  action  for  debt  on  an  injunction  bond, 
all  of  the  obligees  are  necessary  parties  even  though  some  had  no  in- 
terest in  the  subject  of  the  suit. 

37  Cal.  40-51.    MAINE  BOY'S  TUNNEL  COMPANY  v.  BOSTON  TUN- 
NEL COMPANY. 

Estoppel  in  Pais. — ^An  instruction  by  the  court,  that  "if  the  jury 
believe,  from  the  evidence,  that  plaintiff,  more  than  five  years  prior  to 
commencement  of  suit,  in  good  faith  and  under  a  claim  of  right,  en- 
tered into  possession  of  such  ground,  and  have  continued  in  possession, 
and  have  expended  labor  thereon  with  the  knowledge  of  the  defendant, 
and  without  objection  from  them,  and  that  defendant  has  not  forbidden 
its  possession  so  acquired,  then  plaintiff  is  entitled  to  a  verdict" — ^such 
an  instruction  fails  to  state  the  essential  elements  of  an  estoppel  in 
pais,  p.  50. 

Cited  in  Raynor  v.  Drew,  32  Gal.  313,  where  it  was  held  that  if  a  mort- 
gagee makes  permanent  improvements  on  mortgaged  premises,  knowing 
that  mortgagor  could  redeem,  mortgagor  is  not  estopped  from  denying 
his  liability  for  such  improvements  because  he  knew  they  were  being 
made  and  did  not  object.  See,  also,  85  Am.  Dec.  171,  note,  citing  lead- 
ing case. 

37  Gal.  61-53.    PEOPLE  v.  BSLDEN. 

Larceny  and  Embezzlement. — Distinction  between  is  that  in  the  for- 
mer the  guilty  party  has  not  the  possession  of  the  property  at  the 
time  of  the  commission  of  the  offense,  and  in  the  latter  he  has  the  pos- 
session, p.  53. 

Cited  in  People  v.  De  Coursey,  61  Cal.  136,  holding  that  the  two 
crimes  are  in  their  nature  essentially  different. 

Notes  Cal.  Rep.— 117. 
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37  Cal.  54-56.    PEOPLE  y.  BLACK  DIAMOND  COAL  HINnrG  COM- 
PAKY. 

Taxation. — ^That  part  of  the  General  Revenue  Act  which  exenqiiB 
possessory  claims  and  improvements  upon  public  lands  from  taxation 
is  unconstitutional  and  void«  p.  56. 

Cited  in  People  v.  Eddy,  43  Cal.  336,  13  Am.  Rep.  145,  holding  that  a 
solvent  debt  is  property  and  cannot  be  exempted  from  taxation  bj  the 
legislature;  San  Francisco  v.  Flood,  64  Cal.  507,  to  the  point  that  all 
private  property  is  taxable  and  the  legislature  had  no  power  to  exempt 
any  of  it,  and  holding  that  shares  in  a  corporation  whose  property  was 
in  another  state  is  taxable.  In  Lamar  v.  Palmer,  18  Fla.  150,  it  was 
decided  that  owner  of  promissory  note  was  liable  to  be  taxed  upon  its 
value.  Referred  to  in  Florer  v.  Sheridan,  137  Ind.  40,  in  which  it  was 
decided  that  credits  are  by  the  constitution  property,  and  as  such  an 
to  be  taxed,  and  that  their  just  value  is  to  be  ascertained  by  subtract- 
ing the  bona  fide  indebtedness  from  the  gross  amount  of  notes,  accounts, 
and  other  choses  ill  action.  Cited  in  Dundee  etc.  Go.  v.  School  District, 
10  Saw.  77,  21  Fed.  Rep.  156,  to  the  point  that  if  the  exemption  only 
is  void,  the  remainder  of  the  act  may  be  enforced;  but  the  court  distin- 
guished the  leading  case  on  the  ground  that  there  is  a  difference  be- 
tween an  illegal  "exemption"  and  an  "omission"  or  "failure  to  provide," 
and  held  that  in  the  latter  case  "there  is  nothing  to  declare  void,  un- 
less it  be  the  whole  act." 

General  Citation.— Topeka  etc.  Security  Oo.  y.  McPherson,  7  OUa. 
346. 

37  CaL  66-68.    MASTDf  T.  QUINN . 

Payment  of  a  Debt  by  a  person  not  legally  responsible  for  it  is  a 
satisfaction  of  the  debt,  if  the  money  is  accepted  for  that  purpose,  p.  68. 

Cited  in  Davis  v.  Schlemmer,  160  Ind.  477,  subrogation  established  is 
favor  of  sureties  on  replevin  bond  under  facts  stated;  Crumlish's  Admr. 
V.  Central  Imp.  Co.,  38  W.  Va.  396,  45  Am.  St.  Rep.  876,  where  it  was 
said  that  it  seems  utterly  unjust  and  repugnant  to  reason  that  a 
creditor  accepting  payment  from  a  third  party  ....  should  be 
allowed  to  maintain  an  action  against  the  debtor  on  the  ground  that 
the  person  making  the  payment  was  a  stranger  to  the  contract 

87  CaL  59-61.    MORGAN  y.  HIGGmS. 

Evidence. — A  deed  to  the  plaintiff  from  one  actually  in  possession  may 
be  introduced  to  show  that  the  possession  of  such  person  was  the 
possession  of  plaintiff,  p.  60. 

Cited  in  77  Am.  Dec  633,  note. 

87  Cal.  61-66.    WORDSN  y.  HAMMOND. 
Contract. — ^Where  a  written  contract  was  entered  into  to  bnlld  a  ban 
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according  to  ''Bpecifications  annexed  hereto/'  such  specifications  are  an 
essential  part  of  the  contract,  p.  64. 

Cited  in  West  Coast  etc.  Co.  v.  Knapp,  122  Cal.  82,  83,  holding  section 
1183,  Code  of  Civil  Procedure,  not  complied  with  when  plans  and 
specifications  are  not  signed  and  parol  evidence  is  necessary  for  their 
identification;  and  on  same  point  see  Donnelly  v.  Adams,  127  Cal.  26; 
Willamette  etc.  Co.  v.  College  Co.,  94  Cal.  233,  holding  that  a  failure  to 
file  specifications  in  recorder's  office  destroyed  the  validity  of  the  con- 
tract. Referred  to  in  Yancy  v.  Morton,  94  Cal.  562,  in  which  it  was 
decided  that  a  failure  to  record  specifications  made  part  of  the  contract 
renders  the  contract  void.  In  Donnelly  v.  Adams,  115  Cal.  130,  131, 
the  court  held  where  a  contract  referred  to  specifications  signed  by  the 
parties,  and  no  specifications  were  in  fact  signed,  the  contract  is  void. 

Lien. — If  a  vendor  of  land  retains  the  legal  title,  a  mechanic's  lien, 
valid  against  his  vendee,  would  not  affect  vendor's  title,  p.  65. 

Cited  in  Mutual  A.  B.  &  L.  Co.  v.  Gashe,  56  Ohio  St.  298,  as  supported 
by  the  unbroken  current  of  authority. 

37  Cal.  69-96.    RYDER  y.  COHN. 

A  Judgment  of  a  court  of  first  instance,  being  a  court  of  general 
jurisdiction,  will  be  upheld,  unless  it  affirmatively  appear  from  the 
record  that  it  had  not  acquired  jurisdiction  of  the  parties  in  interest, 
p.  89. 

Cited  in  Braly  v.  Reese,  51  Cal.  461,  465,  where  the  rule  was  affirmed, 
the  court  holding  that  where  the  record  of  the  alcalde's  court  failed 
to  show  that  a  party  qualified  as  'tutor,"  it  is  to  be  assumed  that  he 
did  qualify,  as  the  record  does  not  affirmatively  show  that  he  did  not. 
Rule  of  the  leading  case  cited  in  McNeil  v.  Congregational  Society,  66 
CaL  108,  112,  but  holding  that  under  the  Mexican  law,  on  the  death 
of  an  intestate,  the  heirs  succeeded  immediately  to  the  estate,  and  that 
it  was  not  subject  to  administration  in  the  alcalde's  court  or  in  the  pro- 
bate court,  and  that  an  order  of  the  probate  court  authorizing  the  sale 
of  real  estate  of  an  intestate  was  void  for  want  of  jurisdiction;  the 
court  also  pointed  out  that  the  leading  case  was  not  in  conffict  with  this 
holding.  Cited  in  Lee  v.  Rogers,  2  Saw.  567,  to  the  point  that  a 
judgment,  regular  on  its  face,  cannot  be  attacked  collaterally.  In 
Seavems  v.  Gerke,  3  Saw.  362,  Sawyer,  J.,  while  disclaiming  any  inten- 
tion to  question  the  leading  case,  said  it  went  to  the  uttermost  limit. 
Cited  in  33  Am.  Dec.  339,  note,  to  the  point  that  if  the  court  had  no 
jurisdiction  over  the  subject  matter,  an  attempt  to  administer  on  an 
estate  would  be  void;  66  Am.  Dec.  547,  note;  and  94  Am.  Dec.  765,  note. 

Law  of  Conquered  Territory. — ^Upon  the  conquest  or  cession  of  foreign 
territory,  the  laws  of  the  former  sovereign  will  prevail  until  supplanted 
by  others  enacted  lay  new  sovereign,  p.  87. 

Cited  in  MicNeil  v.  Congregational  Society,  66  Oal.  107. 
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37  Cal.  96-100;  99  Am.  Dec.  248.    SPENCER  Y.  GEISSMAN. 

Homestead  right  does  not  depend  upon  the  character  of  title  of  claim- 
ant, and  whatever  title  he  may  have  is  protected  from  forced  Bale,  p. 
99. 

Cited  in  Weber  ▼.  Short,  55  Ala.  319,  holding  that  this  right  maj  be 
claimed  where  claimant  has  only  an  equity  of  redemption  in  mortgaged 
lands;  First  Nat.  Bank  of  S.  B.  t.  Guerra,  61  Cal.  115,  in  disaentiog 
opinion  of  McKee,  J.,  in  which  he  dissented  from  the  opinion  of  the 
court,  that  a  homestead  could  not  be  carved  out  of  lands  held  in  joint 
tenancy;  King  v.  Gotz,  70  CaL  241,  holding  that  a  person  who  his 
conveyed  his  property  by  deed  of  trust  to  secure  an  indebtedness  re- 
tains such  an  interest  as  entitles  him  to  make  a  valid  claim  of  home- 
stead; Brown  V.  Starr,  79  Cal.  611,  12  Am.  St.  Rep.  182,  deciding  that 
one  who  holds  only  a  life  estate  in  the  premises  cannot  have  the 
appraisement  limited  to  the  value  of  such  life  estate;  Gay  lord  v.  Place, 
98  Cal.  478,  in  which  it  was  said  that  the  only  tests  of  a  homestead 
are  use  and  value,  and  that  title  is  a  false  quantity;  Griffin  v.  Chatta- 
nooga etc.  Co.,  127  Ala.  572,  85  Am.  St.  Rep.  144,  sustaining  homestead 
declared  after  entry  on  government  land  but  before  patent.  In  Hogan 
V.  Manners,  23  Kan.  559,  33  Am.  Rep.  202,  the  court  held  that  a  lease- 
hold estate  would  support  a  homestead.  The  ownership  by  the  occu- 
pant of  an  undivided  interest  is  sufficient  to  sustain  homestead,  Kaser 
V.  Haas,  27  Minn.  410;  a  valid  homestead  may  be  filed  on  lands  belong- 
ing to  the  United  States,  Watterson  v.  Bonner  Co.,  19  Mont.  555,  citing 
leading  case ;  a  homestead  may  be  filed  on  the  interest  of  a  tenant  in 
common.  In  re  Swearinger  and  Lamar,  5  Saw.  56.  Referred  to  in  70 
Am.  Bee.  344,  346,  note;  87  Am.  Dec.  273,  note;  9  Am.  St.  Rep.  327, 
note;  12  Am.  St.  Rep.  182,  note;  43  Am.  St.  Rep.  69,  note;  and  59  Am. 
St.  Rep.  433,  note. 

37  Cal.  100-118.    PAGE  v.  FOWLER.    8.  C  28  Cal.  605;  39  CaL  412; 
46  Cal.  320. 

Replevin. — ^A  person  in  possession  of  land  with  the  intent  in  good 
faith  to  obtain  the  title  thereto,  under  the  pre-emption  laws  of  the 
United  States,  must  be  taken  to  be  in  adverse  possession  under  claim 
and  color  of  title,  in  such  sense  that  an  action  could  not  be  maintained 
against  him  to  recover  hay  cut  upon  the  premises,  p.  108. 

Referred  to  in  S.  C.  39  Cal.  417,  2  Am.  Rep.  467.  Cited  in  Ophir 
Silver  Min.  Co.  v.  Superior  Court,  147  Cal.  478,  action  involving  damage 
for  trespass  on  quartz  ledge  in  another  state  by  mining  upon  dip 
thereof  on  ground  in  possession  of  defendant,  is  local  in  nature  and 
without  jurisdiction  of  our  superior  court;  McManus  v.  O'Sullivan,  48 
Gal.  16,  where  it  was  held  that  "an  adverse  possession  must  be  taken 
to  mean  a  possession  merely  hostile  as  against  the  particular  claim 
to  which  it  is  opposed  in  proof;  Heilbron  v.  Ueinlen,  72  CaL  374,  hold- 
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lag  in  an  action  for  trespass  to  real  property,  that  eyidence  of  the  de- 
fendant, to  prove  adverse  possession,  was  improperly  excluded;  Rogers 
V.  Duhart,  97  Cal.  506,  to  the  point  that  a  personal  action  cannot  be 
made  the  means  of  litigating  the  rights  to  the  possession  of  real 
property  as  between  contesting  claimants;  Groone  v.  Almstead,  101 
Gal.  429,  deciding  that  a  plaintiff  out  of  possession  cannot  sue  for  crops 
severed  from  the  freehold  by  a  defendant  in  possession  in  good  faith 
under  adverse  claim  of  right;  Rathbone  v.  Boyd,  30  Kan.  490,  holding 
that  adverse  holder  of  land  is  entitled  to  the  crops;  and  McConaughy  v. 
Wiley,  13  Saw.  154;  33  Fed.  Rep.  453. 

Appeal. — ^Legal  propositions  decided  on  a  former  appeal,  whether 
correctly  decided  or  not,  become  the  law  of  the  case  in  all  its  subse- 
quent stages,  as  far  as  applicable  to  the  facts  of  the  second  case,  p. 
106. 

Followed  in  Powell  v.  D.  S.  &  G.  R.  R.  Co.,  14  Oreg.  23.  In  Portland 
Trust  Co.  V.  Coulter,  23  Oreg.  135,  it  was  held  that  a  point  decided  on  a 
former  appeal  in  an  action  at  law  governs  a  subsequent  equity  case  be- 
tween the  same  parties.  The  same  rule  applies,  where  the  former 
decision  was  made  by  a  territorial  supreme  court,  and  another  appeal 
made  to  its  successor,  the  state  supreme  court,  Plymouth  Co.  Bank 
V.  Gilman,  3  S.  Dak.  178;  44  Am.  St.  Rep.  787.  Cited  in  Venard  v. 
Green,  4  Utah,  458;  and  27  Am.  Dec.  634,  note. 

General  Citations. — Cited  by  Thornton,  J.,  in  dissenting  opinion  in 
Chapman  v.  Quinn,  56  Cal.  296,  to  the  point  that  if  a  claim  for  a 
Mexican  grant  was  pending  before  the  United  States  courts,  land  in- 
cluded in  the  grant  is  not  subject  to  pre-emption. 

37  Cal.  113-121;  99  Am.  Dec.  251.    HENDRIE  v.  BERKOWITZ. 

Promissory  Note. — ^If  a  note  is  indorsed  by  one  of  two  members  of  a 
firm  in  the  firm  name,  and  a  third  person  takes  the  note  from  the 
maker,  this  is  notice  that  the  firm's  indorsement  was  for  accommoda- 
tion only,  and  the  other  partner  who  had  not  authorized  such  indorse- 
ment, is  not  bound  thereby,  p.  121. 

Cited  in  Allen,  Nugent  &  Co.  v.  Cary,  33  La.  Ann.  1460,  to  the  point 
'that  where  a  partner,  acting  apparently  beyond  his  authority,  un- 
truly states  his  partners'  consent,  his  representation  will  not  bind 
them."  In  Mechanics'  Bank  v.  Barnes,  86  Mich.  644,  the  court  held 
that  the  possession  of  the  note  by  the  maker  after  the  indorsement 
of  the  name  of  the  firm  was  sufficient  notice  that  the  indorsement  was 
for  accommodation,  and  a  legal  presumption  arises  against  the  assent 
of  all  partners  to  the  use  of  the  firm's  name.  Rule  applied  to  an  in- 
dorsement of  a  corporation's  name  on  a  note  by  its  president.  Na- 
tional Park  Bank  v.  G.  A.  M.  W.  &  S.  Co.,  116  N.  Y.  293.  Cited  in 
Lyons,  Potter  &  Co.  v.  First  Nat.  Bank,  85  Fed.  Rep.  121,  the  court 
holding  that  the  presumption  that  the  firm's  indorsement  was  for  ac- 
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commodation  only,  was  not  conclusive:  Referred  to  in  Park  Bank  ▼. 
Remsen,  158  U.  S.  344.  Rule  applied  in  a  similar  case,  Lemoine  ▼. 
Bank  of  N.  A.,  3  DiU.  51.  Cited  in  13  Am.  Dec.  116,  note,  and  31  Abl 
St.  Rep.  755,  note. 

General  Citations.— Oalifomia  Bank  v.  Sayre,  86  GaL  106,  to  the  point 
that  the  mere  silence  of  a  party,  whose  name  had  been  indorsed  on  a 
promissory  note  without  his  authority,  does  not  amount  to  a  rati- 
fication. 

37  Gal.  12M54;  99  Am.  Dec  256.    BAGLST  y.  WAfiD. 

Evidence. — ^A  sheriff's  deed«  executed  after  the  oommenoement  of  an 
action  involving  the  title  to  real  property,  is  not  admissible  in  evideoos 
without  a  supplemental  complaint,  or  answer,  p.  129. 

Cited  in  People's  Sav.  Bank  v.  Hogdon,  64  Gal.  98,  holding  that  ia 
action  of  ejectment,  if  a  defendant  during  the  pendency  of  such  actioa, 
acquires  another  title,  but  does  not  set  it  up  by  a  supplemental  answer, 
such  subsequently  acquired  title  was  unaffected  by  the  judgment  in 
ejectment;  Eahn  v.  Old  Telegraph  M.  Co.,  2  Utah,  186,  deciding  that 
government  patents  issued  after  commencement  of  suit  are  not  admis- 
sible; and  16  Am.  Dec.  262,  note. 

Attachment  Lien. — ^After  a  judgment  is  rendered  and  becomes  a  lies 
upon  the  property  attached,  the  lien  of  the  attachment  becomes  merged 
in  that  of  the  judgment,  and  the  only  effect  thereafter  of  the  attach- 
ment lien  is  to  preserve  the  priority  thereby  acquired,  and  it  does  not 
revive  on  the  expiration  of  the  judgment  lien,  p.  131. 

Cited  in  Porter  v.  Pico,  55  Cal.  174,  where  it  was  stated  by  the  court 
that  a  deed  made  to  the  purchaser  at  a  sheriff's  sale  of  land  takes  effect 
from  the  date  of  the  levy  of  the  attachment.  In  Anderson  v.  Goff,  72 
Gal.  71,  1  Am.  St.  Rep.  38,  the  definition  given  of  the  rule  of  the  leadmg 
case  in  Porter  v.  Pico,  supra,  was  approved;  Weinreich  v.  Hensley,  121 
Cal.  661,  but  holding  attachment  lien  not  merged  until  judgment  be- 
comes a  lien  by  docketing;  Smith  v.  Parkersbuig  etc  Assn.,  48  W.  Va. 
260,  holding  priority  of  attachment  lien  so  preserved.  Referred  to  in 
Riley  v.  Nance,  97  Cal.  204,  holding  that  where  land  is  attached  and 
prior  to  the  judgment,  the  attachment  debtor  eonveys  the  land  to  a 
third  person,  there  is  no  judgment  lien  upon  the  property  into  which 
the  attachment  lien  can  meige,  and  the  attachment  lien  continnea  in 
force.  In  the  same  case,  in  the  concurring  opinion  of  Beatty,  C  J.,  it 
was  said  that  the  rule  of  the  leading  case  '^was  based  upon  the 
absurdity  of  supposing  that  there  is  no  limitation  to  an  attachment 
lien,  and  the  impossibility  of  fixing  its  duration**;  and  the  chief  justice 
added  "that  when  the  judgment  lien  is  extinguished  by  the  act  of  the 
defendant  within  two  years,  the  attachment  lien  which  it  superseded 
is  thereby  revived."  In  Tilton  v.  Corfield,  2  Colo.  401,  it  was  decided 
if  a  creditor,  having  knowledge  of  the  sale  of  the  attached  property. 
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add  to  his  demand  and  take  judgment  for  a  greater  amount  than  was 
originally  claimed,  he  will  lose  his  lien.  Cited  in  Speelman  ▼.  Chaf- 
fee, 5  Colo.  256;  McClellan  v.  Solomon,  23  Fla.  444,  11  Am.  St.  Rep.  387, 
deciding  that  the  judgment  lien  relates  back  to  the  date  of  the  levy 
of  the  attachment;  Davis  v.  Jenkins,  46  Kan.  23,  approving  the  prin- 
cipal case;  Green  v.  Dougherty,  65  Mo.  App.  222,  to  the  point  that  the 
lien  of  the  attachment  does  not  revive  on  the  expiration  of  the  judgment 
lien.  Referred  to  in  Blatchford  v.  Conover,  40  N.  J.  Eq.  211,  where  the 
court  held  the  leading  case  inapplicable  under  the  statutes  of  New 
Jersey;  and  Settlemire  v.  Newsome,  10  Oreg.  447,  in  which  it  was  de- 
clared that  lands  sold  on  execution  for  an  amount  less  than  the  judg- 
ment debt,  and  redeemed  by  the  grantee  of  the  judgment  debtor,  may 
be  a  second  time  sold  for  the  balance  due  on  the  judgment.  Cited  in 
Rowan  v.  Shapard^  2  Tex.  Civ.  App.  246,  to  the  point  that  the  attach- 
ment lien  does  not  revive  on  the  expiration  of  the  judgment  lien. 

Lien. — ^The  levy  of  an  execution  upon  real  estate,  while  the  judgment 
was  a  lien  upon  the  same,  neither  extends  the  lien  of  the  judgment,  nor 
does  the  levy  of  the  execution  itself  create  a  new  lien,  p.  139. 

Cited  in  Summerville  v.  Stockton  etc  Co.,  142  Cal.  540,  on  point  thai, 
levy  of  execution  is  not  necessary  where  judgment  itself  constitutes  lien 
on  property  involved;  Smith  v.  Schwartz,  21  Utah.  139,  construing 
similar  local  statutes;  Brier  v.  Bank,  24  Wash.  712,  and  Savings  etc. 
Co.  V.  Bear  V.  etc.  Co.,  89  Fed.  38,  noted  under  Isaac  v.  Swift,  10  Cal.  71 ; 
dissenting  opinion  in  Brown  v.  Hopkins,  101  Wis.  606,  construing  local 
statutes;  Rogers  v.  Druffel,  46  Cal.  656,  holding  that  a  judgment 
creditor,  to  preserve  his  priority,  must  sell  the  real  estate  within  the 
period  of  the  statutory  lien;  Eby  v.  Foster,  61  Cal.  287;  Wells  v.  Bower, 
126  Ind.  121,  22  Am.  St.  Rep.  676,  where  the  rule  was  said  to  be  uniform- 
ly upheld;  and  Newell  v.  Dart,  28  Minn.  260,  deciding  that  the  life  of  a 
judgment  is  not  prolonged  by  a  "creditor's  bill."  In  28  Am.  Dec.  441, 
note,  the  leading  cases  cited  to  the  point  that  the  judgment  ceases  to 
be  a  lien  after  the  statutory  period;  78  Am.  Dec.  703,  note,  cited  to  the 
same  point.  In  Sanders  v.  Russell,  86  Cal.  121,  21  Am.  St.  Rep.  28,  it 
was  held  that  if  the  levy  created  a  lien,  it  did  not  extend  beyond  the 
Uen  of  the  judgment.  Cited  to  same  point  in  Beaton  v.  Reid,  111  Cal. 
486. 

Redemption. — ^A  redemption  from  a  sheriff's  sale  is  virtually  a  trans- 
fer of  the  certificate  of  sale,  p.  129. 

Cited  in  Eldridge  v.  Wright,  65  Cal.  636,  where  it  was  held  that  a  re- 
demptioner  succeeded  to  all  the  rights  of  the  purchaser. 

Execution. — ^Wben  the  judgment  on  which  the  execution  has  issued  is 
a  lien  upon  land,  it  is  unnecessary  to  make  a  formal  levy  of  the  writ 
before  proceeding  to  sell,  p.  132. 

Cited  to  the  same  point  in  Lehnhardt  ▼.  Jennings,  119  CaL  195,  and  28 
Am.  St.  Rep.  120,  note. 
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Recording  Ezecntion. — It  is  not  necessary,  when  an  execution  is  lened, 
that  a  copy  should  be  filed  in  the  recorder's  office,  p.  137. 

Cited  in  Lehnhardt  v.  Jennings,  119  Cal.  196,  as  being  the  customary 
practice,  and  adding  that  if  the  recording  of  the  writ  might  be  omitted, 
so  might  other  steps  necessary  to  the  levy  of  an  attachment. 

A  Sale  Under  an  Ezecution,  in  violation  of  an  injunction  restraining 
the  same,  renders  the  sale  voidable  but  not  void,  and  a  deed  made  undei 
it  confers  a  valid  title,  p.  139. 

Cited  in  Powell  y.  Bank,  125  Cal.  472,  holding  sale  under  trustee's 
deed  not  void  although  made  after  its  injunction ;  Martin  v.  Prather,  83 
Ind.  537,  holding  that  a  sheriff's  sale  of  lands  under  an  execution  upon  a 
transcript  filed  more  than  ten  years  after  the  rendition  of  judgment  if 
only   voidable. 

Execution. — ^Where  no  judgment  or  attachment  liens  eziflt,  a  levy 
operates  upon  realty  as  upon  personalty,  that  is,  the  execntioa  flrat 
served  has  priority,  p.  138. 

Cited  11  Am.  St.  Rep.  388,  note. 

Same. — ^Under  the  execution,  lands  not  subject  to  the  judgment  Ken 
may  be  levied  on,  p.  132. 

Cited  Spicer  v.  Gambill,  93  N.  0.  382. 

General  Citations. — Berryman  v.  Stem,  14  Ney.  418,  to  the  point  tliat 
the  word  "lien"  in  a  statute  includes  "attachment  lien'';  26  Am.  Dee. 
70,  note,  citing  dissenting  opinion  of  Sawyer,  J.,  in  the  leading  case,  to 
the  point  that  a  lien  is  a  necessary  incident  of  a  seizure  on  execntioa 
at  common  law,  pp.  144,  145. 

37  CaL  154-167.    MECHAM  v.  McKAT. 

AppeaL — ^The  supreme  court  will  not  review  orders  and  judgments 
entered  by  consent,  but  if  a  stipulation  consenting  to  an  order  was 
intended  only  to  facilitate  an  appeal,  the  order  will  be  reviewed,  ppi 
158,  159. 

Cited  in  Erlanger  v.  S.  P.  R.  Co.,  109  Cal.  395,  to  the  point  that 
judgments  entered  by  consent  will  not  be  reviewed.  Rule  followed  is 
Harvey  v.  Bunker  ffiU  &  S.  M.  &  C.  Co.,  2  Idaho,  734,  735. 

Jurisdiction  of  County  Courts. — County  courts  »re  vested  with  ex- 
clusive jurisdiction  of  actions  of  unlawful  detainer,  as  well  as  for 
forcible  entry  and  detainer,  p.  162. 

Followed  in  Johnson  v.  Chely,  43  Cal.  304.  Cited  in  iTory  v.  Brown, 
137  Cal.  605,  noted  under  Caulfield  v.  Stevens,  28  Cal.  120. 

Pleadings. — If  an  answer  has  been  superseded  by  an  amended  answer, 
the  answer  thus  superseded  is  not  admissible  in  evidence  as  an  admis- 
'  sion  of  defendant,  p.  165. 

Cited  in  Ponoe  v.  McElvy,  51  CaL  223,  as  the  weU-aettled  roll.  !• 
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Johnson  y.  Powers,  65  Cal.  180,  the  court  held  that  the  plaintiff  could 
be  questioned  as  to  inconsistencies  between  his  testimony  and  a  yerified 
complaint  which  had  been  superseded  bj  an  amended  complaint,  for  the 
purpose  of  impeaching  his  evidence.  Cited  in  Pfister  y.  Wade,  69  Cal. 
138,  holding  that  plaintiffs  could  not  introduce  in  evidence  their  original 
complaint  to  prove  their  offer  to  fulfill  the  contract;  Cited  in  Wenegar 
y.  Bollenbach,  180  111.  234,  as  to  amendment  of  bill  prepared  under  mis- 
apprehension of  facts.  But  cf.  Sayre  v.  Mohoney,  35  Or.  147,  when 
denied  as  opposed  to  weight  of  authority ;  Wheeler  v.  West,  71  Cal.  128, 
in  afi^mance;  Duff  v.  Duff,  71  Cal.  527,  where  it  was  decided  that  a 
petition  was  a  pleading,  and  the  rules  in  regard  to  admissions  in  plead- 
ings apply  to  it;  but  the  court  refused  to  determine  whether  a  petition 
which  was  superseded  by  a  second  petition,  was  within  the  rule  of  the 
leading  case  and  hence  inadmissible;  Stem  v.  Loewenthal,  77  Cal.  344, 
in  concurring  opinion  of  Searls,  C.  J.;  Ralphs  v.  Hensler,  114  Cal.  198; 
and  Miles  v.  Woodward^  116  Cal.  316.  In  Corbett  y.  Clough,  8  S.  Dak. 
179,  the  court  qualified  the  rule  by  holding  that  the  original  superseded 
complaint,  duly  verified,  is  inadmissible,  unless  it  is  shown  that  the 
recitals  were  inserted  under  the  personal  direction  of  plaintiff,  or  have 
since  knowingly  received  his  sanction  and  ratification.  The  leading 
ease  cited  in  the  dissenting  opinion  of  Hunter,  J.,  in  Barrett  v.  Feather - 
stone,  89  Tex.  680,  but  in  the  opinion  of  the  court  a  contrary  doctrine 
was  maintained. 

InstmctionB  were  properly  refused  if  there  was  no  evidence  on  which 
to  predicate  them,  p.  166. 

Cited  to  same  point  in  Perkins  v.  Eckert,  66  Cal.  406;  and  in  Shep- 
herd y.  Jones,  71  Cal.  224. 

General  Citations. — Evidence  of  a  parol  agreement  for  title  is  not 
admissible,  p.  164,  77  Am.  Dec.  555,  note. 

37  Cal.  168-176.    MARTIN  v.  WADS. 

Public  Policy — ^Void  Contract — An  agreement  of  a  candidate  to  share 
with  another  person  the  emoluments  of  his  office,  when  elected,  is 
against  public  policy  and  totally  void,  p.  175. 

Cited  in  Hill  v.  Kidd,  43  Cal.  616,  applying  the  rule  to  an  election  bet ; 
Buck  V.  National  Bank,  27  Mich.  302,  15  Am.  Rep.  194,  holding  that  a 
promissory  note  given  to  secure  the  assistance  of  a  person  to  influence 
a  judge  is  opposed  to  public  policy;  Gaston  v.  Drake,  14  Nev.  186,  33 
Am.  Rep.  655,  holding  an  agreement  to  divide  the  fees  of  an  ofl[ice  void; 
Melchoir  v.  McCarty,  31  Wis.  254,  11  Am.  Rep.  606,  in  which  it  was  de- 
cided that  no  recovery  can  be  had  on  an  account  stated  for  intoxicating 
liquors,  sold  in  violation  of  law;  3  Dill.  388,  note;  66  Am.  Dec.  510,  note; 
and  67  Am.  Dec  164^  note. 
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37  Gal.  176-183.    ESTATE  OF  DELANSY. 

Homestead. — ^Under  the  act  of  1862,  on  the  death  of  the  hiuband,  the 
homestead  Tested  in  the  suryiving  wife,  p.  181. 

Cited  in  Herrold  v.  Reen,  58  Cal.  448,  holding  that  a  sumyiiig  wife 
may  mortgage  the  homestead;  Watson  v.  His  Creditors,  58  Cal  558,  to 
the  point  that  the  children  do  not  inherit  any  interest  in  the  homestead 
as  against  a  suryiving  husband;  and  Tyrrell  v.  Baldwin,  78  Cal  474, 
deciding  that  the  law  in  force  at  the  time  of  the  death  of  wife  oontrola. 

Idem. — The  tests  of  a  homestead  are  use  and  value,  p.  179. 

Cited  in  Rich  ▼.  Tnbbs.  41  CaL  36,  where  it  was  held  that  the  probate 
court,  in  setting  aside  property  dedicated  as  a  homestead,  does  not 
change  or  transmit  title,  nor  adjudicate  the  question  of  title  between 
adverse  claimants;  Estate  of  Burton,  63  Cal.  38,  to  the  same  point;  Is 
re  Crowey,  71  Cal.  304,  to  the  point  that  when  only  a  part  of  the  land 
described  in  the  homestead  declaration  is  actually  used  and  appropri- 
ated as  the  "home,"  the  remainder  not  so  used  constitutes  no  part  of 
the  homestead;  and  70  Am.  Dec.  348,  note. 

Idem. — The  homestead  includes  the  dwelling-house  of  the  family, 
and  necessary  outhouses  of  every  kind,  and  need  not  be  in  a  compact 
form,  and  may  be  intersected  by  highways,  p.  179. 

Definition  cited  in  Ham  v.  Santa  Rosa  Bank,  62  Cal.  134;  46  Am.  Bep. 
655;  2  Woods,  662,  note,  collecting  authorities;  70  Am.  Dec.  352,  note; 
and  91  Am.  Dec  644,  note. 

Homestead. — ^Excess  above  five  thousand  dollars  forms  no  part  of, 
p.  180. 

Cited  in  Bank  v.  Stephens,  144  CaL  663,  noted  under  Gregg  v.  Bost- 
wick,  33  Oal.  228. 

Idem. — The  tests  of  a  homestead  are  the  same,  whether  arising  be- 
tween a  husband  and  wife,  or  one  of  them  and  a  vendee,  or  mortgagee, 
or  a  creditor,  p.  180. 

Referred  to  in  70  Am.  Dec.  349,  note. 

37  Cal.  183-189.    LAWRENCE  v.  MONTGOMERY. 

Covenants  of  Seisin  and  a  right  to  convey,  and  that  the  land  is  free 
from  encumbrances,  are  personal  covenants  and  do  not  run  with  the 
land,  p.  188. 

Cited  in  McPike  v.  Heaton,  131  OaL  111,  as  to  implied  covenant 
against  taxes;  Salmon  v.  Vallejo,  41  Cal.  484,  485,  where  it  was  held 
a  covenant  that  the  tract  conveyed  included  a  specific  quantity  of  land 
was  personal,  and  did  not  run  with  the  land;  Woodward  v.  Brown,  119 
Cal.  294,  297,  to  the  point  that  a  covenant  against  encumbrances  was 
personal;  Norris  v.  Colorado  Turkey  Honestone  Co.,  22  Cola  166,  hold- 
ing that  a  right  of  action  for  conveying  land  other  than  that  intended 
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by  both  parties^  resulting  from  a  mutual  mistake,  will  not  run  with  the 
land  as  a  covenant;  Curtis  y.  Brannon,  98  Tenn.  157,  stating  the  rule  to 
be  well  settled;  and  47  Am.  Dec.  572,  note,  in  which  the  authorities  are 
collected* 

S7  CaL  190-192.    ESTATE  OF  WHITE. 

Change  of  Venue. — ^If  a  probate  judge  is  interested  in  an  estate,  he 
has  no  jurisdiction  to  act  as  judge  therein,  and  should  grant  a  change 
of  yenue,  p.  192. 

Cited  in  Horton  v.  Howard,  79  Mich.  644,  19  Am.  St.  Rep.  200,  holding 
a  judgment  void  which  was  rendered  hj  a  judge  who  was  a  nephew  of 
one  of  the  parties;  Frevert  v.  Swift,  19  Nev.  364,  deciding  that  a 
judgment  rendered  by  a  judge  not  qualified  to  sit,  was  not  voidable 
only,  but  void.  Cited  in  In  re  Taber,  13  S.  Dale.  71>  but  holding  ded- 
■ion  of  judge  upon  contempt  proceedings  voidable  only  under  local  stat- 
utes; In  re  Eatonton  Electric  Co.,  120  Fed.  1013,  even  with  consent  of 
parties  federal  judge  cannot  sit  in  cause  in  which  he  is  related  to  one 
of  the  parties;  Abrams  v.  State,  31  Tex.  Crim.  Rep.  452,  to  the  same 
point,  and  also  holding  that  the  consent  of  the  parties  cannot  re- 
move his  incapacity;  and  84  Am.  Dee.  128,  129,  note.  A  judge,  disquali- 
fied to  sit  in  a  case,  may  arrange  the  calendar  or  ehange  the  venue,  84 
Am.  Dec  181,  note. 

87  Gal.  193-197.    CASROLL  y.  SIEBSNTHALER. 

Officer  de  Jure. — ^The  salary  of  an  office  is  incident  to  Its  title,  and  one 
doly  elected  to  an  office,  qualified  and  ready  to  perform  its  duties,  is 
entitled  to  its  salary,  even  if  it  is  occupied  by  an  intruder,  p.  196. 

Cited  in  State  v.  Carr,  129  Ind.  67,  28  Am.  St.  Rep.  174,  where  the 
court  held  it  to  be  the  proper  rule;  McCue  v.  County,  66  Iowa,  704,  41 
Am.  Rep.  139,  approving  the  rule;  and  Commissioners  v.  Anderson,  20 
Kan.  300,  27  Am.  Rep.  172,  denying  the  rule  of  the  principal  case,  and 
stating  that  it  is  based  upon  New  York  cases  which  are  not  law  in  that 
state,  and  does  not  seem  warranted  by  principle;  State  v.  Walbridge, 
163  Mo.  204;  Brown  v.  Galveston  etc.  Co.,  92  Tex.  524,  and  Rasmussen 
y.  Board,  8  Wyo.  294,  noted  under  Dorsey  v.  Smyth,  28  Cal.  21;  Selby 
y.  Portland,  14  Oreg.  251,  68  Am.  Rep.  313,  where  it  was  decided  that 
an  officer  de  jure,  out  of  the  possession  of  the  office,  cannot  recover 
the  salary  until  he  obtains  a  determination  of  a  competent  tribunal 
in  favor  of  his  title.  In  Beard  v.  City  of  Decatur,  64  Tex.  11,  53 
Am,  Rep.  737,  it  was  held  that  a  city  could  not  place  its  money  in 
the  hands  of  the  mayor  and  thus  defeat  the  right  of  the  treasurer 
to  his  commissions.  Cited  in  Blair  v.  Marye,  80  Va.  492,  where  it  was 
said,  "the  right  to  the  salary  follows  the  office,  as  shadow  follows  sub- 
stance," an^  holding  that  the  legislature  has  not  the  power  to  with* 
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hold  from  a  state  officer  the  salary  prescribed  by  law;  19  Am.  Dee.  09. 
j  note;  27  Am.  Rep.  754,  note;  and  10  Am.  St.  Rep.  285,  note. 

If  supervisors  allow  an  illegal  claim,  the  auditor  should  lefiue 
to  draw  a  warrant  for  such  claim^  p.  197. 

Referred  to  in  McFarland  v.  McCJowen,  98  Cal.  331,  but  it  was  there 
held  that  if  the  claim  was  duly  presented  to  the  supervisors,  and 
regularly  allowed,  the  auditor  cannot  refuse  his  warrant  on  the 
ground  that  the  services  had  never  been  rendered.  Cited  in  Lamber- 
son  V.  Jefferds,  116  Cal.  494,  to  the  point  that  the  auditor  is  not 
protected  by  an  order  of  the  supervisor  allowing  an  illegal  claim; 
Perrin  v.  Honeycutt,  144  Cal.  89,  applying  rule  to  claims  barred  by  stat- 
ute; Bingham  Co.  v.  First  Nat.  Bank,  122  Fed.  22,  county  warrants 
failing  to  specify  when  claim  accrued  are  void  and  cannot  be  rati- 
fied; State  V.  Washoe  Co.,  14  Nev.  70,  where  the  court  held  that  the 
action  of  commissioners  and  auditor  in  allowing  an  illegal  claim  was 
null  and  void,  if  they  exceeded  their  jurisdiction. 

37  Cal.  197-202.    JACOB  v.  KETCHAM. 

An  Award  of  Arbitrators,  to  be  valid,  must  be  certain  and  dedsive 
and  thus  avoid  further  litigation,  p.  201. 

Cited  in  Alexander  v.  McNear,  28  Fed.  Rep.  406,  12  Saw.  86,  and 
holding  that  a  judgment  cannot  be  rendered  on  an  award  which  does 
not  fix  with  certainty  the  amount  to  be  paid;  and  14  Am.  Dec  754,  note. 

37  Cal,  202-207.    LAWTON  v.  GORDON. 

Cancellation  of  Deed. — ^A  title  cannot  be  revested  in  a  {grantor  by 
withdrawing  the  deed  from  the  recorder's  office,  to  enable  it  to  bt 
cancelled,  p.  207. 

Referred  to  in  91  Am.  Dec.  672,  note. 

37  Cal.  208-222.    MARTIN  v.  BERRY. 

The  enactment  of  bankruptcy  law  by  Congress  suspends  the  state 
laws  on  the  same  subject,  and  creates  a  disability  in  the  states  to  e.\er- 
cise  powers  of  a  like  nature,  pp.  210,  222. 

Cited  in  Herron  Co.  v.  Superior  Court,  136  Cal.  282,  holding  mining 
corporations  subject  to  state  statutes  alone;  Reed  Bros.  &  Co.  v.  Taylor, 
32  Iowa,  212,  7  Am.  Rep.  182,  deciding  that  the  federal  bankrupt  law 
did  not  wholly  suspend  the  insolvent  laws  of  the  several  states,  and 
that  jurisdiction  may  be  exercised  by  the  state  courts  at  least  until  the 
jurisdiction  of  the  federal  court  is  called  into  exercise.  Cited  in  Sadler 
V.  Immel,  15  Nev.  268,  to  the  point  that  while  the  national  law  was  in 
force  any  proceding  under  the  state  law  would  have  been  null  and  void, 
and  holding  that  the  simple  existence  of  a  national  bankrupt  law  did 
not,  ipso  facto,  render  void  a  common  law  assignment;  23  Am.  Dec 
354,  note;  and  7  Am.  Rep.  183. 
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Conatruction  of  Statnte.^Federal  Bankrupt  Act  of  1867,  passed 
March  2,  1867,  and  providing  that  no  proceeding  under  this  act  shall 
be  commenced  before  June  1,  1867,  went  into  effect  on  June  1,  1867, 
p.  221. 

Cited  to  this  point  in  Gates  v.  Parish,  47  Ala.  159;  and  Chamber- 
lain V.  Perkins,  51  N.  H.  342,  holding  that  proceedings  commenced  be- 
fore June  1,  1867,  are  not  affected  by  the  general  bankrupt  law.  .  Dis- 
tinguished in  In  re  Bruss  etc.  Co.,  90  Fed.  652,  construing  provisions  of 
act  of  1898. 

Jurisdiction  of  State  Court,  if  it  attaches  before  the  national  act 
went  into  force,  continues  and  is  unaffected  by  such  national  legislation, 
p.  221. 

Referred  to  in  23  Am.  Dec.  355,  note. 

General  Citations. — In  re  Brinkman,  Fed.  Cas.  No.  1884;  In  re  Bun- 
ster,  5  Ben.  242,  Fed.  Cas.  No.  2136;  Globe  Ins.  Co.  v.  Cleveland  Ins.  Co., 
Fed.  Cas.  No.  5486;  In  re  Merchants  Ins.  Co.,  3  Biss.  162,  Fed.  Cas.  No. 
9441. 

37  Cal.  223-228.    KETCHUM  ▼.  CRIPPEN. 

Equity. — ^When  a  party  to  an  equitable  action  has  a  speedy,  com- 
plete, adequate,  and  summary  remedy  in  the  same  proceeding,  he  can- 
not maintain  a  separate  suit  in  equity  to  obtain  the  relief,  p.  227. 

Cited  in  Ede  v.  Hazen,  61  Cal.  361,  where  the  court,  quoting  from 
another  case,  say:  "Equity  will  not  maintain  jurisdiction  of  a  suit 
merely  on  the  ground  that  the  demand  may  be  unconscientious,  and 
that  injustice  may  have  been  done, .  provided  it  was  competent  for  the 
party  to  have  placed  the  matter  before  the  court  in  the  original  action, 
either  upon  the  issues  joined  or  upon  motion  to  set  aside  the  verdict  or 
judgment;  Archbishop  of  S.  F.  v.  Shipman,  69  Cal.  593,  it  was  decided 
that  where  adequate  remedies  exist  at  law  or  equity  for  any  injuries 
that  may  happen  in  the  future,  a  bill  of  quia  timet  cannot  be  resorted 
to;  Heller  v.  Dyerville  Mfg.  Co.,  116  Cal.  135,  and  California  Beet  Sugar 
Co.  V.  Porter,  68  Cal.  372,  holding  that  where  one  has  a  complete  remedy 
by  motion,  he  will  not  be  allowed  to  resort  to  equity;  Baer  v.  Higson, 
26  Utah,  84,  where  defendant  was  served  by  publication  and  defaulted, 
and  after  returning  to  jurisdiction  failed  to  have  judgment  set  aside  on 
motion,  he  cannot,  one  year  after  entry  of  judgment,  sue  in  equity  to 
set  aside  proceedings;  73  Am.  Dec.  645,  note;  76  Am.  Dec.  567,  note. 

In  a  Foreclosure  suit,  the  court  has  full  power  on  motion  made 
by  a  subsequent  mortgagee,  who  is  a  party,  to  subrogate  him  to  the 
rights  of  the  judgment  debtor,  or  to  enter  a  discharge  of  the  lien  of  the 
judgment,  or  to  prevent  a  sale,  or  to  enter  a  satisfaction  of  judgme^it, 
p.  227. 

Referred  to  in  49  Am.  Dec.  514^  note. 
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General  Citations.— Jeffers  v.  Cook,  58  Gal.  150,  to  the  point  that  it 
is  the  proper  practice  to  make  subsequent  grantees  parties  to  an  action 
of  foreclosure.  Leading  case  referred  to  as  discussing  the  effect  of  a 
tender  made  after  the  law  day,  in  76  Am.  Dec.  449,  note;  78  Am.  Dec. 
169,  note;  and  91  Am.  Dec.  672,  note. 

37  Gal.  236-242.    BOGGS  ▼.  CLARK. 

Estoppel. — Judgment,  to  operate  as  an  estoppel,  must  be  a  judgment 
of  a  court  of  competent  jurisdiction  upon  the  same  subject-matter,  in 
a  cause  regularly  tried  on  its  merits,  upon  issues  duly  joined  by  proper 
pleadings,  and  between  the  same  parties  or  their  privies,  p.  238. 

Gited  in  Dickerson  v.  Davis,  111  Ind.  439,  holding  that  a  judgment  in  a 
collateral  proceeding  did  not  estop  the  guardian  of  an  insane  person, 
against  whom  a  judgment  was  wrongfully  obtained,  from  carrying  on 
proceedings  to  obtain  relief.  In  Gampbell  v.  Rankin,  2  Mont  369,  it  waa 
decided  that  if  there  are  not  means  of  determining  upon  which  of 
several  grounds  of  defense  the  judgment  was  based,  then  the  judgment 
is  not  conclusive  upon  any  of  them. 

New  TiiaL — ^An  order  denying  and  dismissing  a  motion  for  a  new 
trial  for  want  of  due  diligence  rests  in  the  sound  discretion  of  the 
oourt,  p.  241. 

Rule  followed  in  Borlock  v.  Shupe,  5  Utah,  434,  and  holding  that 
the  order  of  the  court  below  will  not  be  disturbed  in  the  absence  of 
anything  showing  that  the  court  abused  its  discretion.  (Sted  and 
distinguished  in  Ghurchill  v.  Floumoy,  127  Gal.  357,  holding  time  for 
hearing  of  motion  presumed  continued  by  consent  when  question  first 
raised  on  appeal;  Storke  v.  Storke,  132  Gal.  352,  holding  motion  to  dis- 
miss improperly  denied  under  facts  stated;  Galbraith  v.  Lowe,  142  GaL 
296,  298,  sustaining  dismissal  of  motion;  Prout  v.  Mounoe,  6  Idaho, 
593,  petition  for  rehearing  will  not  lie  in  case  of  interlocutory  orders 
made  by  supreme  court. 

Judicial  Notice. — Supreme  court  will  take  judicial  notice  of  regular 
t4%rm8  o^  district  courts  and  of  the  contiguity  of  counties  composing  the 
districts,  p.  241. 

Cited  in  United  States  v.  Williams,  6  Mont.  389,  where  the  court 
took  judicial  notice  of  the  rules  regulating  the  cutting  of  timber  upon 
the  lands  of  the  United  States,  prescribed  by  the  secretary  of  the 
interior;  and  89  Am.  Dec.  688,  note. 

37  Gal.  242-246.    CROSBY  v.  LYON. 

Constitutional  Law. — ^A  statute  exempting  railroad  property  from  the 
payment  of  a  school  tax  is  unconstitutional  as  regards  the  school 
tax,  because  in  contravention  of  that  article  of  the  constitution  which 
provides  that  taxation  shall  be  "equal  and  uniform"  throughout  the 
state,  p.  246. 
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Cited  in  People  v.  Lynch,  51  Cal.  22,  21  Am.  St.  Rep.  682,  where  the 
court  held  that  the  legislature  could  not  legalize  an  assessment  for 
street  improvements,  which  was  entirely  wanting  in  the  elements  of 
equality  and  uniformity;  State  v.  Dodge  County,  8  Neb.  130,  30  Am. 
Rep.  823,  to  the  point  that  in  California  "taxation  shall  be  equal  and 
uniform";  and  State  v.  Walsh,  31  Neb.  475,  a  case  similar  in  fact. 

Schools — ^Act — ^Taxation. — Funds  raised  by  taxation  for  school  cannot 
be  diverted  to  other  purposes,  p.  245. 

The  same  rule  upheld  in  the  similar  case  of  State  v.  Walsh,  31  Neb. 
476.  The  rule  approved  in  the  dissenting  opinion  of  Staples,  J.,  in 
Antoni  v.  Wright,  22  Gratt.  862.  Distinguished  in  McCord  v.  Slavin,  143 
Cal.  331,  construing  Statutes  of  1893,  page  341. 

37  Gal.  247-249.    COLEMAN  v.  RANKIN. 

Setting  Aside  Judgment. — ^An  order  denying  or  granting  a  motion 
to  set  aside  a  judgment  by  default  on  the  ground  of  mistake,  inad- 
vertence, surprise,  or  excusable  neglect,  rests  in  the  sound  discretion  of 
the  court,  and,  except  in  a  case  of  a  plain  abuse  of  this  discretion  will 
not  be  disturbed  on  appeal,  p.  249. 

Cited  in  Gamer  v.  Erlanger,  86  Cal.  62,  where  the  court  refused  to  al- 
low a  motion  to  set  aside  a  judgment,  on  the  ground  that  defend- 
ant thought  he  had  thirty  days  to  answer,  when  in  fact  he  had 
only  ten;  Williamson  v.  Cummings  etc.  Co.,  96  Cal.  653,  in  which  a 
motion  to  set  aside  a  judgment  on  the  ground  of  a  mistake  occasioned 
by  so  many  actions  between  the  same  parties  was  refused;  Morton  v. 
Morton,  117  Cal.  446,  applying  the  rule  in  a  motion  to  set  aside  a 
decree  of  divorce;  Briscoe  v.  McCaffery,  8  Mont.  340,  approving  the 
rule  of  the  leading  case,  and  suggesting  that  the  sickness  or  neglect  of 
an  attorney  is  good  ground  for  setting  aside  a  judgment  by  default; 
Jensen  v.  Barbour,  12  Mont.  576,  deciding  that  the  lower  court  did  not 
abuse  its  discretion  in  setting  aside  a  judgment  by  default  on  the 
ground  that  the  defendant  forgot  that  February  had  twenty-nine  instead 
of  twenty-eight  days  in  1892;  Evans  v.  Fall  River  County,  4  S.  Dak.  123, 
approving  the  rule;  and  Walker  Bros.  v.  Continental  Ins.  Co.,  2  Utah, 
333,  where  it  was  held  that  new  grounds  for  setting  aside  a  default  judg- 
ment could  not  be  urged  in  the  appellate  court.  Referred  to  in  Enright 
V.  Grant,  5  Utah,  344;  and  58  Am.  Dec.  394,  note. 

37  Cal.  250-257.    JOSEPH  v.  HOLT. 

Pleadings. — Material  facts  to  a  complaint  cannot  be  left  to  inference, 
argument,  or  hypothesis,  but  must  be  expressly  and  in  terms  affirmed,  p. 
255. 

Cited  in  Durkee  v.  Gota,  74  Cal.  315,  holding  it  perfectly  proper  to 
set  out  a  contract  in  haec  verba,  but  4  tne  contract  is  uncertain,  the 
pleader  must  put  some  definite  construction  on  it  by  averment;  Lam- 
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bert  y.  Haskell,  80  Gal.  613,  to  the  point  that  a  contract  mr.y  be  de* 
clared  upon  according  to  its  legal  effect  or  in  haec  verba;  More  t.  El- 
more Co.  Irr.  Co.,  3  Idaho,  733,  applying  rule  in  action  on  contract  for 
water  right;  Mayger  v.  Cruse,  5  Mont.  496,  deciding  that  in  action  for 
the  specific  performance  of  a  contract  the  nature  of  the  consideration 
must  be  fully  set  forth. 

Specific  Performance. — ^In  an  action  for  specific  performance  of  a 
contract,  the  complaint  must  make  a  ease  in  which  the  defendant  is  at 
least  prima  facie  able  to  perform,  p.  256. 

Cited  in  concurring  opinion  in  Hibemia  etc.  Soc.  ▼.  Thornton,  127  CaL 
677,  noted  under  Stoddard  v.  Treadwell,  26  Cal.  294;  Ide  v.  Leiaer,  10 
Mont.  16,  24  Am.  St.  Rep.  17,  where  it  was  held  sufficient  to  allege  that 
defendant  owned  the  land  at  the  time  the  contract  was  made,  without  al- 
leging he  was  the  owner  at  the  time  the  complaint  was  filed. 

Statute  of  Frauds. — ^A  mere  note  or  memorandum  in  writing,  sub- 
scribed by  vendor  or  his  agent,  containing  the  names  of  the  parties  and  a 
summary  statement  of  the  terms,  either  expressly  or  by  reference  to 
something  else^  is  all  that  is  required  to  take  the  contract  out  of  the 
statute  of  frauds^  p.  254. 

Cited  in  Munk  v.  Weidner,  9  Tex.  Civ.  App.  494,  where  a  receipt  was 
held  insuflicient  to  take  a  contract  out  of  the  statui*?. 

37  Cal.  267-258.    McCORMICK  ▼.  TUOLUMNE  COUNTY. 

Verification  of  Claims. — Claims  or  accounts  againri  counties  must  he 
verified  by  oath  annexed  to  the  account,  p.  258. 

Cited  in  Commissioners  v.  Sherwood,  64  Fed.  Rep.  107,  where  it  wai 
said  that  a  county  warrant  issued  for  an  unverified  account  is  not  ut- 
terly void,  and  a  recovery  may  be  had  unless  fraudulently  issued  or 
unless  beyond  the  authority  of  the  board. 

37  Cal.  258-259.    PEOPLE  v.  HARDIN. 

Challenge  of  Juror  for  "implied  bias,"  without  speeifying  any  of  the 
causes  for  which  such  challenge  may  be  interposed,  is  insufficient  and 
will  be  disregarded^  p.  259. 

Cited  in  People  v.  Dick,  37  Cal.  279,  where  it  wa»  said  that  to  simply 
state  the  juror  is  challenged  for  implied  bias  is  no  challenge  of  which 
the  court  will  take  notice.  Rule  followed  in  Pa^jile  v.  McGungill,  41 
Cal.  430;  State  v.  Raymond,  11  Nev.  107,  where  t^e  court  state  it  is 
the  rule  established  in  Nevada;  People  v.  Hopt,  1  Utxh,  3?8;  People  f- 
Hopt,  4  Utah,  250;  and  Southern  Pac.  Co.  v.  Rai^^  -^  ^V^\  J^.  701. 

37  Cal.  259-262.    PEOPLE  ▼.  PEARIS. 
Taxes. — In  answer  to  a  complaint  in  a  tas    9^%\.  i\    u.  t».v»>^cient 
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if  defendants  deny  they  were  the  "owners"  of  the  property,  they  should 
deny  "all  claim,  title,  or  interest/'  p.  262. 

Referred  to  in  State  v.  C.  P.  R.  R.  Co.,  21  Nev.  101,  but  the  court  re- 
fused to  rule  upon  the  point. 

Idem. — ^Land  must  be  taxed  in  the  taxing  district  in  which  it  is 
situated,  p.  261. 

Referred  to  in  56  Am.  Dec.  624,  note. 

37  Oil.  203-268.    RICHARDSON  ▼.  EIBlt 

Negligence. — ^A  ditchowner  is  liable  in  damages  for  an  Injury  oc- 
casioned by  his  failure  to  keep  such  artificial  channel  in  such  a  state  of 
repair  as  to  prevent  injury  to  the  property  of  others,  p.  266. 

Cited  in  Greeley  Irrigating  Co.  ▼.  House,  14  Colo.  554,  where  a  similar 
rale  of  liability  was  upheld;  McCall  v.  Porter,  42  Or.  56,  water  from 
public  stream  may  be  appropriated  by  closing  natural  outlets  and  there- 
by retaining  water  in  solid  body  to  a  point  of  diversion  nearer  place  of 
use;  91  Am.  Dec.  685,  note. 

New  Trial. — ^Appellate  court  will  not  review  the  action  of  the  court 
below  in  refusing  an  instruction,  where  the  appellant  failed  to  include 
in  his  specifications  of  errors  on  his  motion  for  a  new  trial,  p.  266. 

■ 

Cited  to  the  same  point  in  Gill  v.  Hecht,  13  Utah,  8, 

a?  CaL  268-271.    CROWLEY  v.  DAVIS. 

Judgment. — One  court  has  no  power  to  enjoin  the  execution  of  a 
decree  of  another  court  of  co-ordinate  jurisdiction,  imless  it  plainly 
appears  that  the  court  rendering  the  decree  is  unable  by  reason  of  its 
jurisdiction  to  afford  the  relief  sought,  p.  269. 

Cited  in  Wolfe  v.  Titus,  124  Cal.  269;  quoting  Waymire  v.  San  Fran- 
cisco etc.  Co.,  112  Cal.  650;  Beck  v.  Fransham,  21  Mont.  120,  noted  un- 
der Anthony  v.  Dunlap,  8  Cal.  26;  Flaherty  v.  Kelly,  51  Cal.  146,  where 
it  was  held  that  one  district  court  could  not  enjoin  a  judgment  of  an- 
other district  court,  even  though  the  judge  who  rendered  the  decision 
therein  was  disqualified  to  sit.  Principle  followed  in  Judson  v.  Porter, 
51  Cal.  562;  and  in  Waymire  v.  San  Francisco  etc.  Ry.  Co.»  112  Cal.  660. 
Referred  to  in  68  Am.  Dec.  310,  note. 

37  Cal.  271-273.    PEOPLE  y.  PENNIMAN. 

Sureties. — The  responsibility  of  the  sureties  upon  a  bail  bond  at- 
taches the  moment  the  person  is  released,  p.  273. 

Cited  to  the  same  point  in  State  v.  Biesman,  12  Mont.  15;  and  United 
SUte*  V.  Eldridge,  5  Utah,  173. 

General  Citations.— Referred  to  in  People  y.  De  Pelanconi,  63  CaL  410» 
Notes  Cal.  Rep.  118. 
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as  an  illustration  of  an  action  on  a  bail  bond  brought  in  the  name  of 
the  people. 

37  Cal.  274-277.    PEOPLE  v.  TRIM.    S.  C.  39  Cal.  75. 

Bill  of  Exceptions  settled  and  signed  by  the  judge  must  contain  such 
evidence  as  is  deemed  necessary  to  illustrate  the  point  of  exception,  and 
in  a  criminal  case,  on  appeal,  the  stipulations  of  attorneys,  or  certifi- 
cate of  respondent's  attorney,  is  not  a  permissible  substitute  for  the 
certificate  of  the  judge,  p.  276. 

Cited  in  People  v.  Padilla,  42  CaL  539,  where  it  was  held  that  the 
court  reporter's  notes  could  not  be  used  as  a  substitute  for  a  bill  of 
exceptions;  Southern  Express  Co.  ▼.  Black,  54  Ala.  178,  to  the  point 
that  the  signature  of  the  presiding  judge  is  necessary;  and  99  Am. 
Dec.  134,  note. 

Oral  Instmctions  given  in  a  criminal  case,  without  the  oonaent  of 
the  defendant,  is  fatal  error,  and  if  the  record  shows  that  oral  instmc- 
tions were  given,  but  fails  to  show  defendant's  consent  thereto,  the 
judgment   will  be   reversed,  p.  275. 

Cited  in  State  v.  Davenport,  33  La.  Ann.  233;  Territory  v.  Lopei, 
3  N.  Mex.  109,  upholding  the  rule;  and  99  Am.  Dec  124,  note. 

Instructions  given  to  a  jury  in  the  absence  of  defendant's  attomej 
and  without  his  knowledge,  is  fatal  error,  pp.  276,  277. 

Cited  in  State  v.  Davenport,  33  La.  Ann.  233;  State  v.  Meagher,  49 
Mo.  App.  582,  where  a  similar  rule  was  adopted;  State  v.  Moore,  61  Kan. 
734,  applying  rule  to  arraignment  and  plea  in  absence  of  counsel: 
Smith  V.  State..  51  Wis.  621,  622,  37  Am.  Rep.  847,  848,  where  a  new 
trial  was  granted  on  the  ground  that  defendant's  attorney  was  not 
notified  by  the  judge  of  the  return  of  the  jury,  thus  depriving  him  of 
the  right  to  poll  the  jury;  68  Am.  Dec.  223,  note;  and  99  Am.  Dee. 
131,  note. 

37  Cal.  277-282.    PEOPLE  v.  DICK.    S.  C.  32  Cal.  213. 

Challenge  to  a  juror  for  implied  bias  must  state  one  or  more  of 
the  grounds  therefor,  or  it  will  be  disregarded,  p.  279. 

Followed  in  People  v.  McGungill,  41  Cal.  430;  State  v.  Raymond,  U 
Nev.  107;  People  v.  Hopt,  3  Utah,  398;  People  v.  Hopt,  4  UUh,  250; 
and  Southern  Pac.  Co.  v.  Rauh,  49  Fed.  Rep.  701.  Cited  in  People  ▼. 
Owens,  123  Cal.  486,  as  to  challanges  '*for  cause." 

AppeaL — ^Defects  in  the  indictment,  authorizing  a  motion  in  aneet  of 
judgment,  must  be  specifically  pointed  out  as  the  basis  of  the  motion 
in  the  court  below,  to  entitle  appellant  to  a  review  by  this  court  <m 
appeal,  p.  279. 

Cited  in  People  v.  Sansome,  98  Cal.  239,  to  the  point  that  the 
grounds  relied  upon  in  a  motion  for  a  new  trial  should  be  specifically 
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pointed  out  to  the  court  below,  and  that  the  bill  of  exceptions  must 
show  such  to  be  the  fact. 

Formal  Defect  in  Indictmenti  such  as  in  surname  of  deceased  in  mur- 
der prosecution,  will  not  justify  arrest  of  judgment,  p.  280. 

Approved  in  State  v.  St.  Clair,  6  Idaho,  112,  where  information  for 
murder  described  deceased  as  John  Doe,  whose  true  name  was  unknown, 
proof  at  trial  that  name  was  John  Decker  is  not  material  vari- 
ance. 

Criminal  Pleadings. — Courts  are  required  to  enforce  the  tests  pre- 
scribed by  the  criminal  practice  act,  and  these  tests  are  paramount  to 
the  common  law,  p.  280. 

Referred  to  in  59  Cal.  377,  where  it  was  said  that  the  obvious  purpose 
of  section  048  of  the  Penal  Code  was  to  do  away  with  common-law 
tests.  Cited  in  United  States  v.  Cannon,  4  Utah,  134,  deciding  that  if  an 
indictment  will  stand  the  test  of  the  rules  of  the  Criminal  Pro- 
cedure  Act,  it  matters  not  how  deficient  it  would  be  at  common  law; 
and  87  Am.  Dec.  101,  note. 

37  Cal.  282-327.     NEVADA    COUNTY   AND    SACRAMENTO    CANAL 
COMPANY  V.  KIDD.    S.  C.  28  Cal.  673. 

Water  Rights. — Possession  or  actual  appropriation  is  the  test  in  all 
claims  to  water  rights,  and  until  claimant  is  in  a  position  to  use  water 
he  cannot  bring  an  action  to  recover  water  diverted  or  damages  for  its 
diversion,  p.  311. 

A  riparian  proprietor,  who  has  appropriated  all  the  water  that  or- 
dinarily flows  down  a  stream,  cannot  restrain  the  diversion  of  the  sur- 
plus not  used,  during  unusually  high  water;  Edgar  v.  Stevenson,  70  Cal. 
290.  Cited  in  Hague  v.  JSephi  etc.  Co.,  16  Utah,  431,  67  Am.  St.  Rep.  639, 
noted  under  Ortman  v.  Dixon,  13  Cal.  34;  Salt  Lake  City  v.  Water  etc. 
Co.,  24  Utah,  266,  267,  upholding  decree  conferring  upon  power  company 
a  secondary  use  of  water  in  river  so  long  as  former  appropriator  shall 
continue  to  divert  its  water  at  present  point  of  diversion,  and  to  use 
same  at  present  place  of  use,  though  former  appropriator  may  change 
place  of  diversion;  Mitchell  v.  Canal  Co.,  75  Cal.  483,  to  the  point 
that  the  right  to  water  does  not  exist  when  the  notice  of  intention  to 
appropriate  is  given,  but  that  the  most  that  is  in  esse  is  a  right  to  ac- 
quire by  reasonable  diligence  a  future  right  to  the  water..  Referred 
to  in  Alhambra  etc.  Co.  v.  Mayberry,  88  Cal.  77.  The  appropriator  is 
not  the  owner  of  the  'Very  body  of  water"  until  it  passes  into  the  ap- 
pliances he  has  provided  for  its  reception;  a  homestead  claimant  over 
whose  land  the  stream  flows  is  the  owner  of  the  stream  until  it  come 
into  the  hands  of  the  appropriator,  and  may  repel  any  attempt  to  in- 
terfere with  such  ownership  at  any  place  except  where  the  diversion  was 
effected  when  his  rights  to  the  land  attached:  McGuire  v.  Brown,  106 
CaL  670.    In  Maine,  in  the  case  of  Warren  v.  Manufacturing  Co.,  86  Me. 
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38,  the  court  held  that  where  there  are  two  channels  in  a  river,  caused 
by  an  island,  the  riparian  owners  upon  each  of  such  channels  are  entitled 
to  have  flow  through  that  channel  as  much  of  the  water  of  the  riyer  as 
will  naturally  flow  there  and  no  more;  it  is  difficult,  however,  to  see 
any  relation  between  the  leading  case  and  the  foregoing,  as  the  prin- 
ciples applicable  in  regard  to  private  water  rights  are  fundamentally 
different.  If  water  is  used  for  irrigation  the  appropriator  is  only  en- 
titled to  the  amount  of  water  that  is  necessary  to  irrigate  his  land,  bj 
making  a  reasonable  use  of  the  water^  Hewitt  ▼.  Story,  04  Fed.  Bepi 
515.  The  rights  acquired  by  the  appropriator  must  be  measured  with 
reference  to  the  general  condition  of  the  country  and  the  neceasities  of 
the  community,  and  by  the  actual  needs  of  the  particular  purpose  for 
which  the  water  is  appropriated,  and  not  for  the  purpose  of  obtaining 
a  monopoly  of  the  water,  so  as  to  prevent  its  beneficial  use  by  other  per- 
sons, Union  Mil  ft  M.  Go.  y.  Dangberg,  81  Fed.  Bap.  06.  See  68  Am. 
Dec.  410^  note. 

Appropriatioo.— The  right  to  the  use  of  water,  when  finally  acquired, 
bears  relation,  for  the  purpose  of  determining  priority,  to  the  eom- 
mencement  of  claimant's  work,  p.  813. 

In  determining  when  a  right  to  water  by  appropriation  eommsBeei^ 
the  law  does  not  restrict  the  appropriator  to  the  date  of  the  use  of 
his  water,  but,  applying  the  doctrine  of  relation,  fixes  it  at  the  tarns 
he  begins  his  dam  or  ditch,  provided  the  enterprise  is  prosecuted  witk 
reasonable  diligence.  Union  Mill  ft  M.  Go.  v.  Dangfoeig,  81  Fed.  Rep.  108. 
ated  in  43  Am.  Dec  281,  note;  68  Am.  Dec.  260,  note;  68  Am.  Dee.  340, 
note,  where  the  leading  case  is  dted  to  the  point  that  one  more  dili* 
gent,  although  commencing  subsequently,  may  obtain  the  first  right  to 
water  by  actual  appropriation;  and  60  Am.  St.  Bep.  811,  note. 

Sipaxian  Propiietor  has  no  property  in  the  corpus  of  the  water  itself, 
only  in  its  use,  p.  810. 

Referred  to  in  76  Am.  Dec  479,  note. 

Subsequent  Appropriator. — ^A  party's  right  to  water  is  limited  to  the 
general  object  for  which  it  was  acquired,  and  another  party  may  ac- 
quire another  right  for  similar  objects  not  in  conflict  with  the  prior 
right,  p.  315. 

A  mining  claimant  below  is  entitled  to  the  water  of  a  stream  flowing 
down  a  gulch,  subject  to  prior  appropriation  of  water  by  the  owners  of 
the  claims  above  him,  and  subject  only  to  the  reasonable  diminution  and 
deterioration  by  its  necessary  use  upon  such  upper  claims,  Alden  Guleh 
Con.  M.  G.  V.  Hayes,  6  Mont.  88. 

Counts  in  Complaint. — Sustaining  of  demuner  to  second  count  is  not 
reversible  error  where  facts  alleged  were  identical  with  those  of  first 
count,  p.  807. 

ated  in  Maoomber  v.  Bigelow,  126  OaL  12,  and  Ds  Tolna  ▼.  Ds  TdM» 
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135  Cal.  578,  on  point  that  overruling  of  demurrer  to  second  count  is  not 
reversible  error  when  judgment  for  plaintiff  was  based  on  first  count 
alone. 

Joinder  of  Actions.*— An  entry  upon  and  ouster  from  a  dam  and  a 
canal,  and  a  diversion  of  water  appropriated  bj  means  of  such  dam 
and  canal,  are  distinct  causes  of  action,  pp.  316,  317. 

A  complaint  setting  up  in  one  count  ownership  in  and  an  ouster  from 
a  wat^r  right,  and  also  ownership  in  and  an  ouster  from  the  damsite, 
and  praying  for  restitution,  is  demurrable,  N.  C.  &  S.  G.  Co.  v.  Eidd, 
43  Cal.  184.  Cited  in  Claflin  Co.  v.  Simon,  18  Utah,  161,  162,  noted  under 
Buckingham  v.  Waters,  14  CaL  146,  citing  main  case  also  on  point  that 
no  relief  is  grantable  imless  asked  for. 

Judgment — ^The  granting  after  verdict  of  greater  relief  than  prayed 
for  in  the  complaint,  either  with  or  without  an  amendment  to  the 
prayer,  rests  in  the  sound  discretion  of  the  court,  p.  306. 

Cited  in  Hall  v.  Lonkey,  57  CaL  81,  where  it  was  held  that  'it  was  not 
error  to  decree  a  dissolution  of  the  copartnership,  although  there  is 
no  specific  prayer  for  it  in  the  pleadings";  and  87  Am.  Deo.  128,  note. 
Referred  to  in  Integral  Quicksilver  M.  C$o.  v.  Altoona  Q.  M.  Co.,  75  Fed. 
Rep.  383,  to  the  point  that  where  a  complaint  is  broad  enough,  although 
the  prayer  asks  for  damages  only,  the  court  may  grant  the  plaintiff 
possession  of  property  from  which  he  has  been  ousted. 

Complaint. — ^Where  the  facts  alleged  constitute  two  or  more  dif- 
ferent causes  of  action  and  authorize  different  judgments,  the  prayer 
of  the  complaint  may  determine  the  nature  of  the  action,  p.  804. 

T^qtiTing  case  referred  to,  but  declared  not  in  point,  in  Locke  v.  Moul- 
ton,  108  CaL  53.    Cited  in  94  Am.  Dec.  742,  note. 

General  Citations. — ^Referred  to  in  Pfister  v.  Dascey,  65  Cal.  405,  as 
upholding  the  point  that  it  is  proper  to  join  in  a  complaint  an  action  to 
determine  adverse  claim  to  land  and  an  action  of  ejectment.  See  pp. 
306,  307.  Cited  in  Lux  v.  Haggin,  68  CaL  447,  where  the  leading  case  is 
referred  to,  as  an  illustration  of  the  judicial  support  given  to  the  pecu- 
liar rules  that  have  grown  up  regarding  water  rights  in  Oalifomia; 
and  Boyle  v.  San  Diego  L.  &  T.  Co.,  46  Fed.  Rep.  711,  to  the  point  that 
water  of  non-navigable  streams  may  be  appropriated. 

87  CaL  328-337;  90  Am.  Deo.  271.    LES  y.  FI60. 

Fraudulent  Conveyance. — ^A  conveyance  by  a  debtor,  without  con- 
sideration for  the  purpose  of  defrauding  creditors,  may  be  set  aside, 
even  if  grantee  was  ignorant  of  the  fraudulent  purpose,  p.  336. 

A  deed  in  fraud  of  creditors  is  absolutely  void  as  against  them,  and 
an  execution  sale  carries  the  legal  title  and  not  the  equitable  interest 
merely,  Judson  v.  Lyford,  84  CaL  508.  In  such  a  case,  the  inquiry  is  ss 
to  the  intention  of  the  debtor,  and  the  good  faith  of  grantee  is  inquired 
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into  only  where  there  is  a  valuable  consideration;  lAOghton  y.  Harden, 
68  Me.  214.  Cited  in  Fidelity  etc.  Co.  ▼.  Thompson,  128  CaL  509,  as  to 
assignment  of  insurance  policy;  Bush  etc  Co.  y.  Helbing,  134  CaL  879, 
noted  under  Swartz  y.  Hazlett,  8  CaL  128.  An  assignee  in  trust  for 
the  benefit  of  creditors  is  not  a  purchaser  for  a  yaluable  consideration; 
Merchant's  Bank  v.  Greenhood,  16  Mont.  427.  As  between  the  parties 
to  a  fraudulent  conyeyance,  or  between  a  fraudulent  grantee  and  his 
creditors,  courts  will  not  permit  either  the  fraudulent  grantee  or  grant- 
or to  be  heard  in  ayoidance  of  the  conveyance :  Allison  y.  Hagan,  12  Nev. 
5C 

PteadingB. — ^Although  the  allegations  of  a  pleading  are  defective,  the 
judgment  of  the  court  below  will  not  be  disturbed,  if  no  demurrer  wai 
filed  or  objection  made,  and  there  is  not  an  entire  want  of  allegations 
making  a  cause  of  action,  p.  336. 

Where  an  answer  alleges  fraud  in  general  terms,  and  plaintiff  goes 
to  trial  without  objection  to  the  pleading,  his  right  to  object  is  waired; 
Sukeforth  v.  Lord,  87  Cal.  403;  Treanor  v.  Williams,  145  Cal.  320.  con- 
struing pleading  in  election  contest.  If  a  material  fact  is  defectivelf 
stated,  objection  to  such  defective  statement  is  waived  by  going  to 
trial  thereon  without  demurrer  and  allowing  evidence  to  be  intro- 
duced thereunder;  Kimball  v.  Richardson-Kimball  Co.,  Ill  Cal.  .197. 
Rule  of  the  leading  case  followed  in  Voorhees  v.  Manti  City,  13  Utah, 
439.  When  negligence  is  alleged  in  general  terms,  it  is  sufficient  to 
withstand  the  objection  made  after  judgment,  that  the  pleading  if  iO' 
definite,  uncertain,  or  ambiguous;  Mangum  v.  Bullion  etc  M.  Co.,  IS 
Utah,  543. 

Judgment  by  Confession. — ^A  judgment  by  confession,  upon  a  state- 
ment which  defectively  states  the  facts  out  of  which  the  indebtedness 
arose,  is  not  a  nullity  on  its  face  and  cannot  be  collaterally  attacked. 
It  can  only  be  questioned  in  a  direct  proceeding  by  creditors  on  tbt 
ground  of  fraud,  p.  336. 

Where  a  clerk  indorsed  the  judgment  on  the  statement,  but  by  nut- 
take  omitted  to  enter  it  in  the  judgment-book,  such  omission  will  not 
invalidate  the  judgment  except  in  favor  of  one  misled  by  the  ominion; 
JQng  V.  Higgins,  3  Or^.  413;  but  the  court  held  the  leading  case  was 
not  in  point  because  there  the  judgment  was  entered  in  open  court  sad 
by  the  judge,  while  in  King  v.  Higgins,  supra,  it  was  entered  by  the 
clerk.  Judgment  by  confession,  entered  upon  an  insufficient  statement 
of  facta  is  valid  between  the  parties  and  privies:  Coolbaugfa  v.  Roemer, 
30  ^Cnn.  427.  Creditors  who  have  acquired  a  lien  upon  debtor's  pr  p- 
erty  before  a  sale  under  the  confessed  judgment  may  attadc  such  judg- 
ment: In  re  Price  Fuller,  1  Saw.  246.  Principal  case  referred  to  in  65 
Am,  Dec.  522,  note;  73  Am.  Dec.  628,  note;  87  Am.  Dec  74,  note;  4  An. 
St.  Rep.  659.  note:  8  Am.  St.  Rep.  337,  note;  15  Am.  St.  Rep.  638,  note; 
19  Am.  St.  Rep.  537,  note;  23  Am.  St.  Rep.  286,  note;  32  Am.  St  Rep. 
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146,  note;  42  Am.  St.  Rep.  244,  note;  42  Am.  St.  Rep.  284,  note;  44  Am. 
St.  Rep.  695,  note;    and  45  Am.  St.  Rep.  810,  note. 

37  Cal.  339-346.    SAN  JOSE  ▼.  URIDIAS. 

Mexican  Grant. — ^Where,  in  an  action  of  ejectment,  it  appears  that 
certain  land  was  excepted  from  the  grant  by  the  decree  of  confirma- 
tion, it  devolves  upon  the  plaintiffs  to  show,  not  only  that  the  land 
in  controversy  is  within  the  general  boundaries  described  in  the  de- 
cree of  confirmation,  but  also  that  it  is  not  within  any  of  the  lands  ex- 
cepted, p.  344. 

The  role  applied  in  Truett  v.  Adams,  66  Cal.  219. 

37  Cal.  346-348.    FORD  v.  DOYLE. 

Dispossession  in  Ejectment. — One  in  the  possession  of  the  premises  at 
the  time  of  the  commencement  of  the  action,  and  who  is  not  made  a 
party  thereto,  cannot  be  removed  under  a  writ  issued  on  a  judgment  in 
the  case,  p.  34S. 

A  plaintiff  in  ejectment  is  entitled  to  the  possession  of  the  demanded 
premises  against  one  entering  under  the  defendant  after  the  com- 
mencement of  the  action,  and  such  person  cannot  resist  his  right  to  pos- 
session by  claiming  to  hold  under  an  independent  title  acquired  after 
his  entry:  Ritchie  v.  Johnson,  50  Ark.  554;  7  Am.  St.  Rep.  120.  Persons 
in  possession  under  a  title  adverse  to  that  of  all  the  parties  cannot 
be  dispossessed  if  they  entered  into  possession  either  before  or  after 
suit  brought,  if  their  entry  was  not  under  or  by  collusion  with  defend- 
ant: Irving  V.  Cunningham,  77  Cal.  54.  A  tenant  in  common,  in  actual 
possession  with  his  cotenant,  is  not  affected  by  the  judgment  in  an  ac- 
tion of  ejectment  against  the  latter,  to  which  he  was  not  a  party  and 
of  which  he  knew  nothing:  Miller  v.  Blackett,  47  Fed.  Rep.  549.  Cited 
in  39  Am.  Dec.  313,  note;  and  16  Am.  St.  Rep.  61,  note. 

Judgment. — Where  a  judgment  is  rendered  against  a  person  not 
named  in  the  complaint,  and  who  does  not  appear,  such  judgment  is 
void,  p.  348. 

Cited  in  McCoy  v.  Allen,  16  W.  Va.  731,  to  the  point  that  the  court 
cannot  presume  that  one  who  does  not  appear  to  have  been  a  party  had 
his  day  in  court.  'It  is  a  solecism  to  speak  of  his  answering  or  demur- 
ring to  a  bill  of  injunction  in  which  he  is  not  named,  or  moving  to 
dissolve  an  injunction,  in  which  he  does  not  by  any  inference  appear  to 
have  any  interest" ;  Shinn  v.  Board  of  Education,  39  W,  Va.  606. 

37  Cal.  349-354;  99  Am.  Dec.  278.    SAN  FRANCISCO  y.  FULDE. 

Adverse  Possession. — An  adverse  and  continuous  possession  of  land 
for  five  years  not  only  bars  the  remedy,  but  extinguishes  the  right  of 
the  party  holding  the  title;  but  if  the  continuity  of  the  possession  is 
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lost,  either  by  fraud  or  a  wrongful  entry,  the  seisin  of  the  true  owner 
is  restored,  pp.  362,  363,  364. 

If  the  continuity  of  the  possession  be  broken,  even  by  force  or  fraud, 
and  the  possession  be  recoyered  by  a  peaceable  entry  or  by  process  of 
law,  the  statute  will  begin  to  run  only  from  the  time  of  re-entry:  Sen 
Jose  ▼.  Trimble,  41  Cal.  643.  Five  elements  are  required  to  make  out 
an  adverse  possession:  1.  Possession  must  be  actual,  open  and  notori- 
ous; 2.  Must  be  hostile  to  plaintiffs  title;  3.  Held  under  a  claim  of 
title;  4.  Continuous  and  uninterrupted  for  five  years;  6.  Payment  of 
taxes.  An  actual  adverse  holding  by  one  cotenant  will  not  operate  u 
an  ouster  and  set  the  statute  in  motion  until  tenant  out  of  posaession 
has  notice  of  such  holding:  Unger  v.  Mooney,  63  CaL  696.  So  far  u 
the  title  to  real  property  is  concerned,  prescription  and  limitation  tie 
convertible  terms,  and  a  plea  of  the  statute  of  limitations  is  a  good  plea 
of  a  prescriptive  right  to  water  rights:  Water  Co.  v.  Richardson,  72  GiL 
600.  Where  the  continuity  is  broken,  the  statute  only  from  time  of  re- 
entry: Townsend  v.  Edwards,  26  Fla.  688.  Privity  between  snccessiTe 
adverse  holders  is  indispensable;  privity  exists  between  svicoeflsiTe 
holders,  when  the  latter  take  under  the  earlier,  as  by  descent,  will, 
grant,  or  voluntary  transfer  of  possession:  Sherin  v.  Brackett,  36  Ifinn. 
164.  To  establish  adverse  possession,  it  need  not  be  continued  in  the 
same  person;  each  succeeding  occupant  must  show  title  under  his 
predecessor  in  order  to  link  his  possession  with  the  original  entry:  Witt 
V.  St.  Paul  in  N.  P.  Ry.  Co.,  38  Minn.  129.  A  right  to  flow  knd  by 
prescription  can  arise  only  from  a  user  of  such  easement,  adverse  and 
without  interruption,  for  the  period  of  ten  years:  Hoag  v.  Delonne,  SO 
Wis.  694.  Cited  in  Harris  v.  McGovem,  2  Saw.  619,  to  the  point  that  if 
the  possession  of  grantees  was  the  possession  of  the  grantors,  it  was  con- 
tinuous. Principle  of  adverse  possession  discussed  in  13  Am.  Dee.  186, 
186,  note;  13  Am.  Dec.  332,  note;  38  Am.  Dee.  394,  note;  94  Am.  Dee. 
742,  note;  96  Am.  Deo.  209,  note;  36  Am.  St.  Rep.  72,  note;  and  46  Ad. 
St.  Rep.  902,  note. 

87  G^L  364-363.    OROYILLB  &  VISGIinA  RAILROAD  COMPART  ▼. 
PLUMAS  COURTT. 

Corporation. — ^The  due  incorporation  of  any  company  shall  not  be 
inquired  into  collaterally  in  any  private  suit,  when  the  oompany  claims 
in  good  faith  to  be  a  corporation  under  the  state  laws,  and  is  doing  busi- 
ness as  such,  p.  361. 

Cited  in  Wall  v.  Mines,  130  Cal.  38,  n6ted  under  Mokelumne  Hill  etc 
Go.  V.  Woodbury,  14  Cal.  425;  Gas  Co.  v.  Frame,  137  Cal.  444.  holding 
legality  not  attackable  collaterally  for  error  in  flUng  of  articlea  Ths 
due  incorporation  of  a  company  cannot  be  attacked  collaterally  on  the 
groimd  that  the  articles  of  incorporation  were  not  filed  with  the 
proper  officers:  Bakersfield  T.  H.  Assn.  v.  Chester,  66  CaL  101.    When 
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a  company  was  recognized  as  a  corporation  in  the  community,  was  act- 
ing as  such,  has  pursued  corporate  forms  of  action  and  held  corporate 
meetings,  the  question  of  its  incorporation  shall  not  be  raised  collateral- 
ly: Lakeside  Ditch  Co.  ▼.  Crane,  80  Cal.  186.  A  substantial,  though  im- 
perfect and  irregular,  compliance  with  the  law,  in  a  bona  fide  attempt 
to  incorporate,  followed  by  a  user  of  corporate  rights,  will  create  a  de 
facto  corporation.  But  where  there  has  not  been  a  bona  fide  attempt 
to  comply  with  the  statute,  giving  at  least  a  color  of  legal  authority, 
such  corporation  cannot  have  even  a  de  facto  existence:  McLennan  v. 
Hopkins,  2  Kan.  App.  268.  Cited  in  19  Am.  Dec.  67,  note,  and  33  Am. 
St.  Rep.,  note. 

The  existence,  de  jure  or  de  facto^  of  an  alleged  corporation  may  be 
denied  in  a  private  suit,  p.  360. 

Cited  in  People  v.  Reclamation  Dist.,  130  Cal.  613,  permitting  attack 
on  de  facto  existence  of  reclamation  district  having  no  existence  de 
jure;  Davis  v.  Stevens,  104  Fed.  238,  construing  local  (Dakota)  statute. 
The  leading  case  is  distinguished  in  Fresno  Canal  Co.  v.  .Warner,  72 
OaL  384,  where  the  court  says:  'In  actions  not  founded  upon  contract 
made  between  the  parties,  the  existence  of  the  alleged  corporation,  if 
put  in  issue,  must  be  proved;  but  when  one  has  contracted  with  an  al- 
leged corporation  and  is  sued  for  failure  to  perform  his  contract,  he 
cannot  be  heard  to  say  that  the  corporation  had  no  existence,  and  hence 
no  contract  was  made."  Where  the  directors  of  an  alleged  corpora- 
tion never  met,  no  stock  was  issued,  no  by-laws  passed,  nor  seal  adopted, 
nor  election  held,  nor  any  corporate  acts  done,  it  is  not  a  corporation  de 
facto,  and  its  existence  as  such  may  be  collaterally  attacked:  Martin 
▼.  Deetz,  102  Cal.  64;  41  Am.  St.  Rep.  168.  An  error  in  filing  a  certified 
copy  of  the  articles  of  incorporation  instead  of  a  duplicate  cannot  be 
inquired  into  in  a  private  suit:  Hudson  v.  Green  Hill  Seminary,  113  HI. 
026.  Subscribers  to  preliminary  articles  of  association,  in  a  suit  for 
their  subscriptions,  may  deny  the  corporate  existence.  A  corporation 
de  facto  has  not  the  power  to  condemn  land.  A  junior  mortgagee  cannot 
defeat  a  prior  mortgage  by  proving  a  defect  in  the  organization  of  the 
corporation  to  which  the  senior  mortgage  was  executed:  Williamson 
V.  K.  B.  &  L.  F.  Assn.,  89  Ind.  391.  In  Louisiana,  it  was  held  that  the 
legality  of  the  charter  of  incorporation  could  be  inquired  into  collater- 
ally in  an  action  for  damages:  Vredenburg  v.  Behan,  33  La.  Ann.  636. 
Evidence  of  an  excess  of  power,  or  carrying  on  of  a  business  not  author- 
ized by  the  statute,  cannot  be  shown  to  prove  corporate  character:  Dis- 
senting opinion  of  Marston,  J.,  in  M.  &  M.  Bank  v.  Stone,  38  Mich.  790. 
Distinguished  in  Los  Angeles  Ry.  Co.  v.  Davis,  146  Cal.  183,  in  action  by 
corporation  to  quiet  title  to  land  failure  to  aver  in  complaint  that 
plaintiff  is  corporation  is  not  available  on  demurrer. 

Private  Corporation  cannot  be  created  by  special  laws,  p.  362. 
Cited  in  Los  Angeles  v.  Los  Angeles  etc.  Co.,  177  U.  S.  672,  674,  noted 
under  Low  v.  Marysville,  5  Cal.  214. 
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Mandamas. — It  is  an  imperative  rule  of  law  that  before  making  ap- 
plication for  the  writ,  an  express  and  distinct  demand  or  request  to  per- 
form must  have  been  made,  but  the  rule  may  be  otherwise  when  the 
act  to  be  done  amounts  to  a  public  duty,  pp.  362,  363. 

Cited  in  Wilson  v.  Board,  138  Cal.  68,  69,  as  to  admission  of  vetenn 
into  Veterans'  Home.  In  mandamus  by  the  state  against  the  county 
treasurer  to  recover  interest  on  taxes,  it  is  doubtful  whether  an  ex- 
press or  distinct  demand  upon  the  defendant  is  necessary:  People  v. 
Reis,  76  Cal.  280.  It  is  not  necessary,  where  one  is  duly  elected  to  an 
office,  to  make  a  demand  to  the  former  incumbent  to  surrender  the 
office:  Peterson  v.  Hauxhurst,  3  Dak,  Ter.  215.  A  demand  by  a  creditor 
upon  the  proper  officers  for  a  levy  of  taxes  to  pay  the  judgment  creditor 
must  be  made  before  relief  by  mandamus  can  be  had:  State  v.  Mayor, 
22  Fla.  26.  In  an  action  of  mandamus  to  compel  a  ditch  commisaioner 
to  pay  the  amount  due  for  the  construction  of  a  ditch  out  of  a  cer- 
tain fund,  a  demand  is  essential:  Ingerman  v.  Conroy,  128  Ind.  228. 
"The  true  rule  is,  ...  .  the  writ  of  mandamus  not  being  ex 
debito,  but  in  all  cases  jesting  in  the  sound  discretion  of  the  court, 
there  may  be  some  cases  in  which  the  court,  in  the  exercise  of  its 
discretion,  would  refuse  the  writ  when  no  previous  demand  and  re- 
fusal had  been  made,  or  when  the  claim  of  the  petitioner  or  the  duty 
to  be  performed  was  uncertain  or  not  clearly  known  to  the  defendant:" 
Fisher  v.  Charleston,  17  W.  Va.  617.    See,  also,  89  Am.  Dec.  731,  note. 

Pleadings. — ^A  plea  of  fraud  should  aver  the  facts  constituting  the 
fraud,  p.  363. 

General  averments,  standing  alone  and  unaccompanied  by  facts  which 
in  themselves  disclose  fraud,  are  insufficient:  Ueller  v.  Dyerville  Mfg. 
Co.,  116  Cal.  135.  "Facts  constituting  the  fraud  must  appear  upon  the 
face  of  the  complaint" :  Rasmussen  v.  McKnight,  3  Utah,  324. 

An  Act  of  the  Legislature  cannot  be  attacked  on  the  ground  of  fraud, 
p.  363. 

Cited  in  County  v.  Colgan,  132  Cal.  268,  holding  authentication  of 
statute  conclusive  evidence  of  its  due  passage;  89  Am.  Dec.  115^  note. 

37  Cal.  364-366.    EIDENMXJLLER  ▼.  EIDENMULLER. 

Alimony. — ^In  granting  a  divorce,  the  court  may  direct  the  defendant 
to  pay  alimony,  and  the  allowance  may  be  based  upon  his  earnings  or 
his  ability  to  earn  money,  p.  266. 

It  was  unnecessary  that  it  appear  that  plaintiff  had  money  or  prop- 
erty with  which  to  pay  temporary  alimony  and  attorney's  fees,  ordered 
to  be  paid:  Peyre  v.  Peyre,  79  Cal.  340.  The  rule  of  the  leading  case 
doubted  as  to  the  right  of  the  court  to  allow  alimony  out  of  the 
future  earnings  of  the  former  husband:  In  re  Spencer,  82  OaL  113. 
But  in  In  re  Spencer,  83  Cal.  466,  17  Am.  St.  Rep.  270,  it  was  held, 


1883  Notes  on  California  Reports.  37  Cal.  36(5-380 

Patterson,  J.,  dissenting,  that  an  allowance  may  be  made  out  of  the 
future  earnings  of  the  husband,  or  based  upon  his  ability  to  earn,  by 
way  of  compensation  for  the  deprivation  growing  out  of  the  husband's 
wrong.  Strictly  speaking,  the  term  "alimony"  is  only  applied  to  an  al- 
lowance for  the  support  of  the  wife  pendente  lite.  It  is  not  essential  to* 
warrant  a  decree  for  future  maintenance  that  the  husband  had  separate 
or  community  property:  Gaston  v.  Gaston,  114  Cal.  547;  55  Am.  St.  Rep. 
88.    Referred  to  in  60  Am.  Dec.  680,  note. 

It  is  no  defense,  in  an  action  for  divorce  on  the  ground  of  extreme 
cruelty,  that  the  wife  has  a  bad  temper  and  scolds  the  husband,  p.  366. 

"Mere  austerity  of  temper  and  petulance  of  manners  of  the  wife 
would  not  justify  the  husband  in  inflicting  blows  upon  her":  Boeck  v. 
Boeck,  16  Neb.  198,  note  to  Reinhard  v.  Reinhard,  65  Am.  St.  Rep.  72, 
on  general  subject. 

Division  of  Property. — The  court  granting  the  divorce  may,  in  its 
discretion,  make  such  a  division  of  the  common  property  as  it  deems 
just.  Such  allowance  shall  be  subject  to  revision  on  appeal  in  all  re- 
spects, p.  365. 

Under  section  148  of  the  Civil  Code,  the  exercise  of  the  discretion 
of  the  court  in  dividing  community  property  is  subject  to  revision  upon 
appeal  for  any  apparent  degree  of  error,  though  not  amounting  to  an 
abuse  of  discretion:  Strozynski  v.  Strozynski,  97  Cal.  192.  The  order  for 
any  permanent  allowance  to  the  wife  is  subject  to  review  upon  appeal: 
Ex  parte  Spencer,  83  Cal.  465,  17  Am.  St.  Rep.  270. 

37  Cal.  366-380.    BROOKS  ▼.  HYDE. 

Constitutional  Law. — Section  11,  article  1  of  the  constitution,  pro- 
viding that  "all  laws  of  a  general  nature  shall  have  a  uniform  oper- 
ation," means  that  every  law  shall  have  a  uniform  operation  upon  all 
persons  or  things  of  any  class  upon  which  it  purports  to  act,  and  that 
it  shall  not  grant  to  any  person  or  class  of  persons  privileges  which  up- 
on the  same  terms  shall  not  equally  belong  to  all  persons,  pp.  375,  376. 

Cited  in  Wigmore  v.  Buell,  122  Cal.  147,  sustaining  Statutes  of  1877- 
78,  page  176,  as  not  violative  of  article  1,  section  11,  of  either  consti- 
tution; Sasser  v.  Martin,  101  Ga.  456,  noted  under  Smith  v.  Judge,  17 
Cal.  554.  "The  legislature  is  denied  the  power  to  render,  either  by  ex- 
press direction  or  by  grant  of  discretionary  powers  to  the  courts,  the 
right  of  peremptory  challenge  less  beneficial  to  a  defendant  in  one 
district  than  in  another":  Concurring  and  dissenting  opinion  of  Sander- 
son, J.,  in  People  v.  Scoggins,  37  Cal.  691.  Municipal  ordinances  to 
prohibit  noisy  amusements  and  to  prevent  immorality  are  not  uncon- 
stitutional because  its  operation  is  confined  to  females:  Ex  parte  Smith, 

38  Cal.  710.  An  act  of  the  legislature  imposing  a  fine  on  any  person  who 
keeps  open  on  Sunday  any  saloon,  workshop,  bar,  banking  house,  is 
not  unconstitutional:  Ex  parte  Burke,  69  Cal.  12.    Legislature  has  power 
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to  enact  general  street  laws  affecting  all  municipal  corporations  in  the 
state:    Thomason  v.  Ashworth,  73  Cal.  78.     An  act  to  provide  police 
courts  in  cities  having  thirty  thousand  and  under  one  hundred  thousand 
inhabitants  is  not  unconstitutional :  People  v.  Henshaw,  76  Gal.  443.  A 
clause  of  the  incorporation  act  requiring  cities  of  the  fifth  and  sixth 
class  to  make  an  effort  to  agree  with  the  owner  of  property  as  to  the 
price  to  be  paid  for  a  right  of  way  as  a  condition  precedent  to  any  con- 
demnation proceeding,  does  not  have  a  uniform  operation  and  is  uncon- 
stitutional:  Pasadena  v.  Stimson,  91  Cal.  251.  An  act  prohibiting  the 
keeping  open  of  saloons  on   Sunday   and  selling   intoxicating  liquors 
therein  is  constitutional:  People  v.  Griffin,  1  Idaho,  480.    An  act  incor- 
porating a  gas  company,  and  providing  that  if  any  of  its  officers  should 
be  guilty  of  embezzling  any  of  the  funds  he  should  be  punished  by  im- 
prisonment in  jail  or  penitentiary  not  less  than  five,  or  more  than 
twenty,  years,  is  constitutional:  Commonwealth  v.  Cain,  14  Bush,  537. 
An  act  diminishing  the  fees  of  public  and  other  administrators  is  not  a 
special  law:  In  re  Dewar's  Estate,  10  Mont.  442.    An  act  providing  for 
the  submission  of  the  question  of  the  permanent  seat  of  government 
to  the  electors  is  not  unconstitutional:  State  v.  Rotwitt,  15  Mont.  39. 
An  act  regulating  the  selection  of  jurors  in  a  particular  county  is  not 
a  law  of  a  general  nature:  McGill  v.  State,  34  Ohio  St.  240.    An  act  to 
provide  against  evil  from  the  traffic  in  intoxicating  liquors  by  local  op- 
tion is  valid:  Gordon  v.  State,  46  Ohio  St.  629.    An  act  forbidding  the 
sale  of  intoxicating  liquor  within  one  and  one -half  miles  outside  of  the 
boundary  line  of  lands  occupied  by  a  national  home  for  disabled  soldien 
is  not  unconstitutional:  Driggs  v.  State,  52  Ohio  St.  51.    An  act  prescrib- 
ing the  times  of  holding  the  district  courts  in  the  twenty-second  dis- 
trict, whereby  five  terms  are  provided  for  Bexar  county,  is  a  general  law, 
and  not  a  special  or  local  act:    Cox  v.  State,  8  Tex.  Grim.  App.  288,  289. 
Referred  to  in  21  Am.  St.  Rep.  781,  note. 

Idem. — ^Where  there  is  a  rational  doubt  whether  an  act  is  repugnant 
to  the  constitution,  its  constitutionality  should  be  affirmed,  p.  375. 

Cited  in  dissenting  opinion,  Tucker  v.  Bamum,  144  Gal.  271,  noted 
under  Bourland  v.  Hildreth^  26  Cal.  161;  University  of  CaKforaia  v. 
Bernard,  57  Cal.  613,  where  an  act  providing  for  the  funding  of  county 
indebtedness  was  in  question. 

Homestead. — ^A  dedication  of  land  to  a  homestead  use  does  not  vest 
the  claimant  with  any  title  which  he  did  not  possess  before,  p.  373. 

The  right  to  homestead  may  be  claimed  in  lands  held  under  a  lease, 
or  in  an  equity  of  redemption  of  mortgaged  land;  but  in  either  case  it 
ceases  with  the  estate:  Weber  v.  Short,  55  Ala.  319.  Cited  in  70  Am. 
Dec.  346,  note. 

Idem. — As  between  homestead  claimants  and  creditors,  title  is  a  false 
quantity,  which  must  be  excluded  from  consideration,  p.  373. 

One  who  conveys  property  by  a  trust  deed  still  retains  an  interest 
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sufficient  to  support  a  claim  of  homestead:  King  v.  Gotz,  70  Cal.  241. 
A  selection  of  the  homestead  from  the  common  property  of  the  claim* 
ants  protected  the  land  as  against  subsequent  creditors  as  much  as  if 
the  claimants  were  vested  with  the  fee-simple  title:  Tipton  v.  Martin, 
71  CaL  327.  But  where  land  can  easily  be  divided  without  material  in- 
jury, a  life  tenant  having  a  homestead  on  such  land,  cannot  demand 
that  it  be  sold  as  an  entiraty,  and  that  five  thousand  dollars  be  paid 
him:  Brown  v.  Starr,  79  Cal.  611;  12  Am.  St.  Rep.  182.  Mineral  land  of 
the  United  States  used  as  a  mining  claim  and  as  a  place  of  residence 
may  be  made  a  homestead:  Gay  lord  v.  Place,  98  CaL  478.  See,  also,  70 
Am.  Dec.  344,  note.  Title  is  immaterial:  Watterson  v.  Bonner  Co.,  19 
Mont.  656;  61  Am.  St.  Rep.  528. 

Van  Nest  Ordinance^ — ^The  court  are  inclined  to  define  "tenanf  as 
used  in  the  Van  Ness  Ordinance  to  mean  "conventional  tenant,"  p. 
374. 

Referred  to,  but  the  point  was  not  decided  in  McLeran  v.  Benton, 
43  GaL  476.  The  court  in  Irvine  v.  Adler,  44  CaL  561,  were  inclined, 
on  reconsideration,  not  to  place  so  restricted  a  meaning  upon  the  word 
'tenant,"  and  decided  that  whenever  one  party  held  the  possession,  in 
subordination  to  another,  by  virtue  of  an  agreement,  express  or  implied, 
the  party  so  in  possession  wiU  fall  within  the  meaning  of  "tenant,"  as 
used  in  the  ordinance.  The  possession  by  "tenant,"  in  act  of  Congress 
of  March  8,  1866,  signifies  possession  by  a  "conventional  tenant":  Baker 
▼.  Brickell,  87  CaL  335. 

Tenant* — ^Where  a  party  in  possession  conveys  to  another,  and  there* 
after  remains  in  possession,  he  does  so  as  tenant  of  his  grantee,  p.  374. 

Referred  to  in  Johnson  v.  Tantlinger,  31  Iowa,  502. 

S7  C^  381-385.    BUTTBRFISLD  t.  CSNTSAL  PACIFIC  RAILROAD 
COMPANY. 

New  TriaL — ^A  statement  on  motion  for  a  new  trial  must  contain 
the  specifications  of  the  particulars  in  which  the  evidence  is  insufificient, 
or  of  the  particular  errors  of  law  upon  which  the  moving  party  will 
rely,  p.  382. 

Rule  affirmed  in  People  v.  Central  Pacific  R.  R.  Co.,  43  CaL  424.  If 
no  specification  of  error  be  made,  the  statement  shall  be  disregarded 
upon  the  hearing  of  the  motion:  Raymond  v.  Thexton,  7  Mont.  306. 

37  CaL  386-389.    HESTRBS  v.  BRBNNAN. 

Ejectment. — ^A  transferee  of  the  cause  of  action  in  ejectment  has 
the  right  to  continue  in  plaintiff's  name,  or  be  substituted  as  plaintiff, 
p.  388. 

A  conveyance  by  a  plaintiff  of  all  his  interest  to  another  pendente 
lite,  does  not  constitute  ground  for  a  new  trial:  Miller  v.  Luco,  80  CaL 
264. 
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Idem. — To  maintain  ejectment,  plaintiff  must  show  he  had  the  right 
to  possession  at  the  commencement  of  the  action,  p.  380. 

To  give  a  landlord  a  right  of  re-entry  for  nonpayment  of  rent  suffi- 
cient to  maintain  ejectment,  a  demand  of  the  rent  upon  or  after  the  last 
day  lessee  has  to  pay  is  essential  to  complete  the  forfeiture  and  give 
a  right  of  action:  Sauer  v.  Meyer,  87  Cal.  36.  The  general  denial  only 
puts  in  issue  plaintiff's  title  and  right  when  the  action  was  commenced, 
and  it  necessarily  follows  that  the  judgment  is  only  conclusive  of  the 
title  and  right  to  possession  at  that  time:  McLane  v.  Bovee,  35  Wis. 
34. 

Change  of  Plaintiffs. — ^A  defendant  has  no  right  to  have  another  per- 
son substituted  as  plaintiff,  on  the  ground  that  since  the  commencement 
of  the  action  he  has  succeeded  to  plaintiff's  title,  p.  388. 

Cited  in  Rodgers  v.  Pitt,  96  ed.  673,  construing  local  (Nevada) 
statutes,  as  to  substitution  in  case  of  transfer  of  interest. 

It  is  not  a  sufficient  answer  to  a  motion  to  dismiss  an  appeal  for 
failure  of  appellant  to  file  his  authorities  in  time  that  respondent  had 
filed  a  petition  in  insolvency  and  no  assignee  had  been  appointed: 
Suman  v.  Archibald,  116  Cal.  42. 

Evidence. — Unless  a  general  denial  in  ejectment,  where  there  are  con- 
fiicting  titles,  defendant  may  show  from  what  source  he  derived  title, 
p.  389. 

Cited  in  87  Am.  Dec.  80,  note. 

37  Cal.  389-400.    VALENTINE  v.  MAHONET. 

Ejectment. — ^A  landlord  is  bound  by  the  judgment  in  an  action  of 
ejectment,  in  which  he  assumes  the  defense  and  puts  his  title  in  issue, 
p.  396. 

Where  landlord  assumes  the  defense  and  puts  his  title  in  issue, 
the  judgment  binds  him  by  way  of  estoppel:  Russell  v.  Mallon,  3S 
Cal.  203.  A  tenant  cannot  justify  his  attornment  to  a  third  party  by 
merely  showing  that  such  party  has  recovered  a  judgment  against 
hii.i  for  the  possession  of  the  premises.  He  must  go  further  and  shov 
that  the  landlord  had  an  opportunity  to  defend;  otherwise,  the  judg- 
ment is  not  binding:  Douglass  v.  Fulda,  45  Cal.  594.  If  a  landlord  who 
had  been  made  a  defendant,  with  an  allegation  of  possession  on  his 
part,  was  dismissed  from  the  action,  evidence  of  his  title  stricken  out, 
and  the  tenants  refused  the  benefit  of  that  title,  a  Judgment  rendered 
does  not  bind  him:  Altschul  v.  Polack,  55  Cal.  539,  540.  A  judgment 
binds  only  parties  and  privies;  Puterbaugh  v.  Puterbaugh,  7  Ind.  App. 
301.  Where  one  takes  charge  of  the  defense  of  an  action,  controls  it, 
employs  counsel,  produces  evidence,  and  pays  expense  of  a  nominal  de- 
fendant, he  is  bound  by  the  judgment,  although  the  record  does  not 
show  him  to  be  a  party  thereto:    Schmidt  v.  L.  C  &  L.  K  Co.,  99  Kj. 
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154^  Where  a  judgment  would  be  admissible  in  evidence  against  a 
party,  it  would  also  be  admissible  in  his  favor  when  the  judgment  was 
the  other  way:  Gooch  v.  Hollan,  30  Mo.  App.  455;  Boyd  v.  Wallace,  10  N. 
Dak.  81,  holding  one  not  a  party  of  record  not  estopped  by  the  judg- 
ment imder  facts  stated.  The  United  States  cannot  be  estopped  by 
proceedings  against  its  tenants  or  its  agents:  Carr  v.  United  States, 
98  U.  S.  437.  Cited  in  39  Am.  Dec.  311,  313,  note;  48  Am.  Dec.  775, 
note,  to  the  point  that  judgment  in  ejectment  does  not  affect  a  title 
not  put  in  issue;  85  Am.  Dec.  210,  note;  and  95  Am.  Dec.  473,  note. 

Estoppel. — ^A  judgment  will  not  estop  or  preclude  a  party  against 
whom  it  is  rendered  from  relying  upon  a  title  acquired  subsequently 
to  the  judgment,  or  a  title  not  put  in  issue  in  that  action,  p.  396. 

A  title  acquired  between  the  time  when  issue  was  joined  and  rendi- 
tion of  judgment,  and  which  was  not  set  up  by  supplemental  answer, 
is  unaffected  by  such  judgment:  People's  Sav.  Bank  v.  Hodgdon,  64 
Cal.  98.  The  general  rule  applied  in  People  v.  HoUaday,  68  Cal.  444; 
and  in  S.  C,  93  Cal.  245,  27  Am.  St.  Rep.  190.  A  party  adjudged  to 
deliver  possession  of  land  to  another  claimant  is  not  estopped,  subse- 
quent to  such  action,  from  purchasing  an  outstanding  title  and  again 
asserting  his  right  of  possession:  Meyendorf  v.  Frohner,  3  Mont.  319, 
320.  Referred  to  in  48  Am.  Dec.  775,  note,  and  7  Am.  St.  Rep.  479, 
note. 

Ejectment. — ^After  the  tenant  has  notified  landlord  and  permitted  him 
to  appear  and  defend,  he  cannot  interfere  with  subsequent  proceedings, 
to  the  prejudice  of  the  landlord,  p.  394. 

Cited  in  Loftis  v.  Marshall,  134  Cal.  397,  398,  86  Am.  St.  Rep.  288, 
but  holding  landlord  not  entitled  to  estoppel  in  favor  of  tenant  unless 
he  has  openly  appeared  and  conducted  the  case  under  order  of  the 
court;  82  Am.  Dec.  776,  note. 

Idem. — Court  has  power  to  substitute  landlord  as  party  defendant,  pp. 
393,  394. 

Said  to  be  the  rule  prior  to  the  adoption  of  section  379  of  the  Civil 
Code,  allowing  a  landlord  to  be  made  a  party:  Reay  v.  Butler,  69  Cal. 
574. 

Van  Ness  Ordinance. — Title  passes  by  virtue  of  the  grant  therein 
contained,  p.  398. 

Cited  in  Holladay  v.  San  Francisco,  124  Cal.  357,  construing  ordinance 
and  the  several  statutes  relative  thereto. 

37    Cal.   400-409;    99   Am.   Dec   282.    KLINE  v.   CENTRAL   PACIFIC 
fiAILROAD  COMPANY. 

A  conductor,  in  removing  a  person  wrongfully  on  a  train,  must  re- 
move him  prudently  and  in  such  a  manner  as  not  to  endanger  his  per- 
sonal safety,  p.  406. 
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If  an  intoxicated  person  is  put  off  the  train  at  a  place  which  the 
conductor  knows  to  be  dangerous,  the  conductor  would  be  guilty 
of  wanton  negligence:  L.  &  N.  R.  R.  Go.  v.  Johnson,  108  Ala.  65.  Rail- 
road company  is  liable  for  an  injury  to  a  fifteen  year  old  boy,  injured 
by  jumping  off  a  train  in  obedience  of  the  command  of  a  brakemaB: 
K.  C.  Ft.  S.  &  G.  R.  Co.  V.  Kelly,  36  Kan.  668;  69  Am.  Rep.  598,  599, 
Cited  in  Pierce  v.  N.  C.  etc.  Co.,  124  N.  C.  97,  holding  railroad  companj 
liable  for  wanton  expulsion  of  trespasser  from  moving  train;  Hang 
v.  Great  Northern  etc.  Co.,  8  N.  Dak.  28,  73  Am.  St.  Rep.  727;  quoting 
Railroad  Co.  v.  Johnson,  108  Ala.  66.  Leading  case  is  also  dted  in  41 
Am.  Dec  477,  note;  82  Am.  Dec  294,  note;  2  Am.  St.  Rep.  546,  note; 
7  AuL  St.  Rep.  604,  note;  and  49  Am.  St.  Rep.  418,  note. 

Contributory .  Negligence. — ^The  rule  that  plaintiff  cannot  reooYer,  if 
his  own  wrong  as  well  as  that  of  defendant  has  conduced  to  the  injury 
which  he  has  sustained,  is  confined  to  cases  where  his  own  wrong  or 
negligence  has  immediately  or  proximately  contributed  to  the  result, 
p.  406. 

It  is  not  contributory  negligence  for  a  company  to  plaoe  cotton  near 
a  railroad  track,  where  there  is  danger  of  fire  from  locomotives,  the 
cotton  being  destroyed  by  the  direct  negligence  of  the  railroad  com- 
pany; Railway  Company  v.  Fire  Association,  66  Ark.  178.  The  failure  of 
a  farmer  to  plough  furrows  around  his  fields  adjoining  a  railway,  was 
not  such  negligence  as  would  release  the  railway  compa&y  from  responsi- 
bility for  damages  occasioned  by  their  negligence  in  leaving  dry  grass  up- 
on the  raibroad:  Flynn  v.  S.  F.  &  S.  J.  R.  R.,  40  Cal.  19;  6  Am.  Rep.  597. 
If  the  plaintiff  be  in  the  wrong,  yet  if  his  wrong  or  negligence  ii 
remote— that  is,  does  not  immediately  accompany  the  transaction  from 
which  his  injury  resulted — ^the  defendant  cannot  excuse  himself  on  the 
score  of  mutuality,  nor  absolve  himself  from  his  obligation  to  exereiae 
reasonable  care  and  prudence  in  what  he  may  do:  Meeks  v.  S.  P.  B.  Go., 
66  Cal.  619,  620;  38  Am.  Rep.  69,  71.  Qted  in  dissenting  opinion  in 
Krenzer  v.  Pittsburgh  etc  Co.,  161  Ind.  608,  main  opinion  holding  child 
guilty  of  contributory  negligence  when  sleeping  on  railroad  trade  A 
person  standing  within  a  space  of  three  feet  between  a  railroad  track 
and  a  raised  platform  while  a  train  passes,  thinking  there  was  suffi- 
cient room  to  stand  without  being  struck  by  the  ears,  is  guilty  of 
contributory  negligence,  notwithstanding  his  dangerous  position  was 
seen  by  the  employees  of  the  railroad  company;  Esrey  v.  Southern  'P^c 
Co.,  88  Cal.  406.  It  is  not  negligence,  as  a  matter  of  law,  for  the  parents 
of  a  child  seven  years  of  age  to  permit  him  to  play  tag  in  the  street- 
it  is  a  proper  question  for  the  jury:  Daly  v.  Hinz,  113  Gal.  370.  To 
eject  an  intoxicated  person  from  a  train  when  he  is  in  such  physical 
or  mental  condition  as  that  serious  bodily  harm  may  result  from  it  is 
culpable  negligence,  and  is  not  excused  by  the  remote  negligence  of 
the  plaintiff:  L.  C.  &  L.  R.  Co.  v.  Sullivan,  81  Ky.  633;  60  Am.  Rep.  191. 
One  who  receives  injury  in  jumping  from  a  moving  railway  train,  and 
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who  jumps  because  ordered  or  directed  to  do  so  by  a  conductor  who 
is  ejecting  him,  cannot  be  charged  with  contributory  negligence;  I.  & 
G.  N.  Ry.  Ck).  v.  Hassell,  62  Tex.  259.  Cited,  also,  in  65  Am.  Dec.  667, 
668;  2  Am.  St.  Rep.  247;  and  2  Am.  St.  Rep.  675.  A  man  of  discretion 
must  be  held  responsible  for  self-inflicted  injury;  Spohn  v.  Missouri 
Pac  Ry.  Co.,  116  Mo.  635.  Cited  in  Boggess  v.  Railway  Co.,  37  W. 
Va.  301. 

Idem. — ^The  youth  of  the  plaintiff  is  a  proper  element  in  determining 
whether  or  not  his  act  was  contributory  negligence,  p.  406. 

The  rule  that  where  the  servant  has  equal  knowledge  with  the  master 
of  the  dangers  incident  to  the  work,  he  takes  the  nsk  upon  himself, 
has  no  application  to  the  case  of  young  and  inexperienced  children; 
Fish  V.  C.  P.  R.  R.  Co.,  72  CaJ.  44;  1  Am.  St.  Rep.  27.  "The  age  of  a 
child  is  an  important  element  to  be  considered  in  determining  whether 
the  person  who  injured  him  was  negligent,  as  well  as  in  determining 
whether  the  child  himself  was  guilty  of  contributory  negligence;  I.  P.  & 
C.  R.  Co.  v.  Pitzer,  109  Ind.  187;  58  Am.  Rep.  393.  Whether  the  deceased, 
a  boy  of  eleven  years  of  age,  was  guilty  of  contributory  negligence  in 
attempting  to  climb  out  of  a  car  while  in  motion,  in  obedience  to  the 
order  of  the  conductor,  was  a  question  for  the  jury;  Benton  v.  C.  R. 
L  &  P.  R.  Co.,  55  Iowa,  502.  Referred  to  in  68  Am.  Dec.  573,  note; 
59  Am.  Rep.  602,  note;  and  49  Am.  St.  Rep.  418,  note.  The  leading 
case  distinguished  in  N.  O.  J.  &,  6.  N.  R.  R.  v.  Harrison,  48  Miss.  117, 
12  Am.  Rep.  358,  where  a  conductor  was  not  able  to  enforce  his  threat. 

Act  of  Agent  Binding  Principal. — ^If  the  act  of  the  agent  is  within 
the  general  scope  of  his  authority,  or  is  especially  approved  by  th* 
principal,  the  principal  is  liable  for  all  damages  sustained  thereby, 
p.  408. 

Where  a  toll  keeper  kept  a  vicious  dog,  it  was  held  that  the  owner 
of  the  bridge,  in  whose  employ  the  toll  keeper  was,  could  not  be 
held  liable  for  an  injury  caused  by  the  dog;  Baker  v.  Kinsey,  38  Cal. 
634;  99  Am.  Dec.  439.  If  loss  results  to  the  principal  from  an  act  of 
deceit  by  the  agent  in  the  course  of  his  agency,  the  principal  must  bear 
it  as  between  him  and  third  persons;  Overacre  v.  Blake,  82  Cal.  81. 
Cited  in  dissenting  opinion  of  Tapley,  J.,  in  Goddard  v.  Grand  Trunk 
R.  R.,  57  Me.  255,  in  which  the  learned  judge  dissented  from  the  ma- 
jority opinion  allowing  exemplary  damages,  where  a  passenger  was 
assaulted  and  grossly  insulted  by  a  brakeman,  and  yet  not  dismissed 
from  the  service  of  the  company  when  his  misconduct  became  known. 
A  railway  company  is  not  liable  for  injuries  inflicted  upon  a  stranger 
to  the  company  while  engaged  in  the  voluntary  service  of  uncoupling 
its  cars,  even  if  he  acted  under  the  command  of  the  conductor  of  the 
train:  N.  O.  J.  &  G.  N.  R.  R.  v.  Harrison,  48  Miss.  118,  123;  12  Am. 
Rep.  360,  364.  Railway  companies  are  liable  for  the  acts  of  their  agents 
within  the  scope  of  their  authority,  although  the  agent  acted  in  a 
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willful  and  malignant  manner;  Perkins  y.  Mssouri  K.  &  T.  R.  R.,  66 
Mo.  212,  See,  also,  62  Am.  Dec.  385,  note;  2  Am.  Rep.  54,  note;  1  Am. 
St.  Rep.  279,  note;  2  Am.  St.  Rep.  154,  note;  3  Am.  St.  Rep.  223,  note; 
7  Am.  St.  Rep.  246,  note;  and  18  Am.  St.  Rep.  738,  note. 

General  Citations.— -Referred  to  in  Kline  v.  G.  P.  R.  R.,  30  OsL  590, 
as  being  almost  similar  in  facts.  Referred  to,  as  an  illustratioii  of 
the  indiscriminate  use  of  "immediate"  and  "proximate"  in  Longabaugk 
V.  Virginia  aty  A  T.  R.  R.  CJo.,  9  Nwr.  294. 

37  Gal.  409-424.    NEEDHAM  T.  SAN  FRANCISCO  ft  SAN  JOSE  SASL- 
ROAD  COMPANY. 

Contributory  Negligence. — ^The  remote  negligence  of  a  plaintiff  will 
not  absolve  a  defendant  from  his  obligation  to  observe  reasonable  are 
and  prudence,  p.  423. 

A  railroad  company  cannot  escape  liability  for  destruction  of  cotton 
by  their  negligence,  on  the  ground  that  the  cotton  was  placed  in  a  dan- 
gerous position  near  the  railroad:  Railway  Go.  v.  Fire  Associatioa 
56  Ark.  178.  Rule  affirmed  in  Kline  v.  G.  P.  R.  R.  Go.,  37  Gal.  406;  99 
Am.  Dec  287.  Where,  through  the  negligence  of  the  railroad  company 
dry  grass  left  on  the  track  was  set  on  fire,  and  fire  spread  to  an  ad- 
joining field,  destroying  the  grain,  the  negligence  of  the  railroad  company 
was  not  excused  by  the  neglect  of  the  farmer  to  plow  furrows  around 
his  field  to  protect  it;  Flynn  v.  S.  F.  &  S.  J.  R.  R.,  40  Gal.  19,  6  Am.  Bep. 
597.  What  would  be  ordinary  negligence  in  reference  to  a  grown 
person  may  be  gross  negligence  as  respects  a  child:  Schierhold  v.  N.  B.  k 
M.  R.  R.  Go.,  40  Gal.  453.  Gited  in  dissenting  opinion  in  Krenzer  i. 
Pittsburgh  etc.  Go.,  151  Ind.  608,  noted  under  Kline  v.  Railroad  Go., 
37  Gal.  400;  dissenting  opinion  in  Lee  v.  Market  St.  Ry.  Go.,  135  Gal 
297,  298,  main  opinion  sustaining  verdict  for  plaintiff;  Harrington  y.  Los 
Angeles  Ry.  Go.,  140  Gal.  522,  holding  defendant  liable  in  case  of  col- 
lision under  facts  stated;  Herrick  v.  Wixon,  121  Mich.  388,  holding 
party  entitled  to  recover  for  injuries  caused  by  negligence  of  another, 
though  then  a  trespasser  on  the  latter's  premises;  Galdwell  v.  Southern 
Exp.  Go.,  1  Flipp.  88,  Fed  Gas.  No.  2303,  holding  carrier  of  freight 
liable  under  facts  stated.  In  an  action  for  personal  injury,  it  is  not 
necessary  to  aver  in  the  complaint  that  the  plaintiff  sustained  the 
injury  without  any  fault  on  her  part;  Robinson  v.  W.  P.  R.  R.  Co.,  48 
Gal.  421,  424.  In  Heame  v.  S.  P.  R.  R.  Go.,  50  Gal.  484,  the  court  held 
that  the  rule  of  the  leading  case  was  inapplicable,  if  the  negligence 
of  the  deceased  contributed  directly  and  proximately  to  the  injury. 
The  following  instruction  was  held  erroneous:  'The  gravamen  of  this 
action  is  the  negligence  of  the  defendant,  and  plaintiff  cannot  recover 
if  he  contributed  in  any  degree  to  the  injury  sustained  by  him."  The 
reason  was  that  the  negligence  of  the  plaintiff  must  have  contributed 
proximately"  to  the  injury;    Fernandes  v.  Sacramento  Gity  Railway 
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Co.,  52  OaL  53.    If  the  plaintiff  be  in  the  wrong,  yet  if  his  wrong  or  neg- 
ligence is  remote,  the  defendant  cannot  excuse  himself  on  the  score-  of 
mutuality,  nor  absolve  himself  from  his  obligation  to  exercise  reasonable 
care  and  prudence ;  Meeks  v.  9.  P.  R.  R.  Co.,  56  Cal.  519, 521 ;  38  Am.  Rep. 
69,  71.    Cited  in  Donnelly  v.  Hufschmidt,  79  Cal.  75,  to  the  point  "that 
the  defendants  were  bound  so  to  exercise  their  rights  as  not  to  in- 
terfere with  the  rights  of  others."    A  railroad  company  does  not  owe 
to  a  mere  trespasser  upon  its  track  the  duty  to  provide  any  particular 
kind  of  machinery  or  appliances  for  his  benefit,  or  to  give  cautionary 
signals  to  notify  him  of  the  approach  of  its  trains:    Toomey  v.  S.  P. 
R.  R.   Co.,  86   Cal.  383.    The  leading  case  was  distinguished  on  the 
ground  that   there  the   defendant  company  saw   the   animal  in  time 
to  permit  the  use  of  ordinary  care,  while  in  Toomey  v.  S.  P.  R.  R. 
Co.,  supra,  the  trainmen  did  not  see  the  deceased  until  after  the  acci- 
dent.   A  person  standing  within  a  space  of  three  feet  between  a  rail- 
road track  and  a  raised  platform  while  a  train  passes,  thinking  there 
is  sufficient  room  to  stand  without  being  struck  by  the  cars,  is  guilty 
of  contributory  negligence,  notwithstanding  his  dangerous  position  was 
seen  by  the  employees  of  the  railroad  company,  and  cannot  recover  if 
it  is  not  shown  that  the  n^ligence  of  the  company  was  willful  or  wan- 
ton:   Esrey  v.  8.  P.  R.  Co.,  88  Cal.  406.     "This  rule  applies  usually  in 
cases  where  the  plaintiff  or  his  property  is  in  some  position  of  danger 
from  a  threatened  contact  with  some  agency  under  the  control  of  the 
defendant,    when    the    plaintiff   cannot,   and   the   defendant    can,    pre- 
vent  the   injury But   this   principle   cannot   govern   where 

both  parties  are  contemporaneously  and  actively  in  fault,  and  by  their 
mutual  carelessness  an  injury  ensues  to  one  or  both  of  them."  This 
was  said  to  be  a  correct  statement  of  the  law  in  Holmes  v.  South 
Pac  C.  Ry.  Co.,  97  Cal.  169.  "The  party  who  last  has  a  clear  oppor- 
tunity of  avoiding  the  accident,  notwithstanding  the  negligence  of 
his  opponent,  is  considered  solely  responsible":  Esrey  v.  Southern  Pa- 
cific Co.,  103  Cal.  545.  Cited  in  Everett  v.  Los  Angeles  etc.  Ry.  Co., 
115  Cal.  114,  in  the  dissenting  opinion  of  Temple,  J.,  concurred  in  by 
Henshaw,  J.,  and  Beatty,  J.,  where  the  learned  justices  dissented  from 
the  holding  of  the  majority  of  the  court  that  in  "walking  or  riding 
along  a  line  of  railway,  where  cars  are  passing  frequently,  one  must 
employ  his  natural  faculties  and  exert  due  diligence  to  avoid  danger; 
and  he  must  listen  and  look  to  ascertain  whether  danger  Is  threatened 
by  his  situation,  and  the  failure  so  to  do  constitutes  negligence  per  se, 
or  negligence  in  law  which  is  not  a  question  for  the  jury":  Everett  v. 
Los  Angeles  etc.  Ry.  Co.,  116  Cal  114.  Where  there  is  evidence  tending 
to  show  that  those  in  charge  of  a  car  could  have  stopped  before  strik- 
ing the  child,  by  the  exercise  of  ordinary  care,  such  evidence  tends  to 
show  gross  negligence  on  the  part  of  the  defendant's  servants  and 
to  justify  a  finding  for  plaintiff,  notwithstanding  the  negligence  of 
the  parents  in  permitting  the  child  to  be  in  the  streets:    Fox  v.  Oak' 
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land  Con.  St.  Ry.,  118  GaL  63.    Rule  of  the  leading  ease  followed  in 
Solen  V.  v.  A  T.  R.  R.  Co.,  13  Nev.  148.    If  the  injuries  of  whieh  the 
plaintiff  complains  have  resulted  from  the  negligence  of  both  parties, 
without  intentional  wrong  on  the  part  of  the  defendant,  the  plaintiff 
cannot  recover:   Patnode  v.  Barter,  20  Nev.  310.    Though  plaintiff's 
intestate  was  negligent  in  going  upon  the  trestle  when  he  knew,  or 
might  have  known,  before  the  alarm  was  given,  that  a  train  was  ap- 
proaching, his  admitted  fault  would  not  excuse  the  subsequent  care- 
lessness of  the  engineer  in  inflicting  an  injury  upon  him  that  could  have 
been  avoided:    Clark  v.  Railroad,  109  N.  C.  446,  449.     Cited  in  Smitk 
V.  Railroad,  114  N.  C.  761,  where  an  intoxicated  person,  injured  by  a  train, 
was  held  guilty  of  contributory  negligence.    The  fact  that  a  plaintiff's 
horse  was  a  trespasser  upon  the  railroad,,  without  plaintiff's  fault,  did 
not  relieve  defendant  from  the  obligation  to  exercise  ordinary  care 
to  prevent  an  injury  to  the  horse:  Bostwick  v.  Railway  Co.,  2  N.  Dak. 
452.    A   railroad   company   is    liable   for    ordinary    negligence  toward 
stock   on  its   track  without  default   of  the  owner,  and  the  omission 
of  the  wond  "gross"  before  negligence  in  an  instruction  by  the  oonit 
is  not  error:  R.  &  D.  R.  R.  Co.  v.  Noell,  86  Va.  25.    "A  railroad  company 
may  not  owe  to  tre^assers  the  duty  of  prevision  or  foresight  to  guard 
against  their  negligence,  but  when  the  peril  is  discovered  and  brought 
home  to  the  company,  the  duty  to  avoid  the  injury  to  them  attaches, 
and   should  be   measured   and  limited   only  by  the   higher  and  more 
imperative  duties  they  owe  to  others":  Seaboard  etc  R.  Co.  v.  Joy- 
ner,  92  Va.  361.    Railroad  company  is  liable  for  an  injury  to  cattle 
caused  by  the  servants  of  the  company  running  over  them,  when  by 
the  exercise  of  reasonable  care,  the  accident  could  have  been  avoided, 
even  though  the  owner  of  the  cattle  be  negligent  in  permitting  them 
to  be  on  the  track:  Washington  v.  B.  &  O.  R.  R.  Co.,  17  W.  Va.  206. 
In  Toudy  v.  Norfolk  &  W.  R.  Co.,  38  W.  Va.  697,  the  leading  case 
was  cited  to  the  point  that  the  necessity  of  speed  and  punctuality  in 
the  running  of  trains  is  an  important  consideration  in  determining  the 
question  of  negligence.    Leading  case  is  also  cited  in  41  Am.  Dec  773,  note; 
53  Am.  Dec  388,  note;  68  Am.  Dec  199,  note,  to  the  point  that  if  the 
negligence  of  each  party  was  the  proximate  cause  of    the   injury,  no 
action  can  be  sustained;  71  Am.  Dec.  89,  note;  and  extended  note  to  30 
Am.  Rep.  191.    If  the  negligence  of  the  plaintiff  is  the  proximate  cause 
of  the  injury  he  cannot  recover:   Oandelaria  v.  A.  T.  A;  8.  F.  R.  Co.,  6  N. 
Mex.  275. 

Negligence  is  the  omission  to  do  something  which  a  reasonable  man, 
guided  by  those  considerations  which  ordinarily  regulate  the  conduct  of 
human  affairs,  would  do,  or  doing  something,  which  a  reasonable  and 
prudent  man  would  not  do;  it  is  not  absolute  or  intrinsic,  but  always 
relative  to  some  circumstance  of  time,  place,  or  person,  pp.  423,  424. 

"Negligence  is  generally  an  inference  from  facts  and  circumstances, 
which  it  is  the  province  of  the  jury  to  find";  Franklin  v.  Motor  Road 
Co.,  85  Cal.  70.    Rule  approved  in  Elster  v.  Springfield,  49  Ohio  St.  101. 
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37  Cal.  424-432;  00  Am.  Dec  290.    WALLS  v.  WALKER. 

The  annual  account  of  an  administrator  is  not  condusive,  even  as 
against  the  heirs  and  creditors,  except  as  to  such  items  as  are  included 
in  it  and  actually  passed  upon  by  the  court,  p.  426. 

Items  in  a  final  account  which  had  been  allowed  in  previous  acoountSy 
which  were  settled  after  due  and  sufficient  notice,  are  conclusive,  and 
cannot  be  re-examined  upon  settlement  of  the  final  account:  Estate  of 
Marshall,  118  Cal.  381.  Cited  in  Estate  of  Adams,  131  Cal.  417,  holding 
executor  not  estopped  from  inserting  in  final  account  items  not  previous- 
ly included  and  passed  upon  in  preceding  annual  accounts.  See,  also. 
63  Am.  Dec  84,  note,  and  86  Am.  Dec.  145,  note. 

An  administrator  who  occupies  and  uses  the  real  estate  of  his  intestate 
must  account  to  the  estate  for  the  rental  value  of  the  land,  even  if  he 
sustains  a  loss;  and,  if  he  makes  a  profit,  must  also  account  for  that, 
p.  431. 

An  administrator  must  bear  all  losses  resulting  from  failure;  and 
liabilities  growing  out  of  his  management  are  not  claims  which  can 
be  enforced  against  the  estate,  though  he  may  pay  them  out  of  the  in- 
crease of  the  business,  if  not  resulting  in  loss:  In  re  Rose,  80  Cal.  173. 
An  administrator  is  responsible  for  the  profits  derived  from  the  posses- 
sion and  occupation  of  a  certain  tract  of  land — a  possessory  claim — 
left  by  decedent:    In  re  Misamore,  90  Cal.  171. 

An  administrator  who  uses  the  fimds  of  the  estate  in  his  private 
business,  or  retains  them  an  unreasonable  length  of  time,  to  the  preju- 
dice of  heirs  and  creditors,  wiU  be  charged  with  interest,  p.  429. 

He  will  be  charged  with  the  legal  rate  of  interest  in  the  absence  of 
a  special  agreement,  but  if  he  receives  more  or  makes  more  than  the 
legal  rate,  he  shall  be  charged  more:  St.  Paul  Trust  Co.  v.  Kittson,  62 
Minn.  415.  Cited  in  Estate  of  Sarment,  123  Cal.  333,  but  holding  ad- 
ministrator improperly  charged  with  compound  interest  under  facts 
stated;  Davis  v.  Bank,  78  Minn.  419,  79  Am.  St.  Rep.  406,  quoting  Trust 
Co.  V.  Kettson,  62  Minn.  416. 

If  an  administrator  uses  and  occupies  the  premises  after  a  sale  imder 
foreclosure  proceedings,  he  is  bound  to  account  to  the  purchaser  at  such 
sale  for  the  value  of  the  use  and  occupation  from  the  time  of  sale,  pp. 
431,  432. 

''The  purchaser  of  real  property  at  a  sheriff's  sale,  from  the  time  of 
sale  until  a  redemption,  and  a  redemptioner  from  the  time  of  his  re- 
demption until  another  redemption,  is  entitled  to  receive  from  the 
tenant  in  possession  the  rents  or  the  value  of  use  and  occupation": 
Walker  v.  McCusker,  71  Cal.  597.  Cited  in  Whithed  v.  St.  Anthony  etc 
Co.,  9  N.  Dak.  228,  81  Am.  St.  Rep.  565,  discussing  foreclosure  pur- 
chaser's right  to  rents  under  local  statutes.    73  Am.  Dec.  603,  note 

Idem. — ^An  administrator  is  vested  with  the  right  to  the  possession 
of  the  real  estate  of  his  intestate,  as  well  as  the  personal,  and  his  duties 
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and  liabilities  in  respect  thereto  are  of  the  same  general  diancter,  p. 
431. 

ated  69  Am.  St.  Rep.  224,  note. 

General  Citation8.~The  note  to  the  leading  case  in  99  Am.  Dec  290 
is  referred  to  in  In  re  Ricker's  Estate,  14  Mont.  189,  and  in  14  Am.  St 
Rep.  402. 

37  Cal.  432-437.     MORE  v.  MASSINI.    S.  C.  43  Cal.  390. 

Construction  of  a  Patent. — ^If  a  patent  for  a  confirmed  Mexican  grsat 
recites  the  decree  of  confirmation  and  the  plat  and  certificate  of  smrey 
of  the  surveyor  general,  and  the  decree  bounds  the  land  on  the  seashore, 
while  the  calls  and  plat  of  the  survey  extend  from  the  interior  to  the 
seashore  and  then  extend  along  the  seashore  in  places  at  and  below  low 
tide  to  a  point  on  the  shore,  the  patent  will  be  construed  as  conveying 
the  land  only  to  the  high  tide  line  along  the  shore,  p.  436. 

A  United  States  patent  of  lands  included  in  a  Mexican  grant  is  eoa- 
dusive  evidence  of  a  right  to  all  the  lands  embraced  within  the  survey: 
People  V.  San  Francisco,  75  CaL  402.  The  court  in  this  case  distinguished 
the  leading  case,  saying  that  in  More  v.  Massini  the  ''question  wu 
whether  the  demanded  premises  were  within  the  survey  recited  in  the 
patent,  and  the  court  held  they  were  not.  In  the  case  at  bar,  the  com- 
plaint avers  that  the  lands  described  therein  are  within  the  plat  and 
survey  finally  approved,  and  which  include  the  lands  patented.  Here 
the  lands  in  dispute  are  embraced  by  the  patent  and  by  the  lines  of  the 
survey."  Paterson,  J.,  dissented,  however,  and  held  that  the  leading 
case  was  directly  in  point :  People  v.  San  Francisco,  75  Cal.  405,  406.  But 
in  United  Land  Association  v.  Knight,  85  Cal.  473,  the  court  refused  to 
be  bound  by  People  v.  San  Francisco,  supra.  Thornton,  J.,  in  a  oon- 
curring  opinion,  cited  the  leading  case.  The  leading  case  was  dis- 
tinguished in  Valentine  v.  Sloss,  103  Cal.  219,  the  court  saying  that 
"there  were  indications  in  the  case  of  More  v.  Massini  that  the  survey 
was  intended  to  be  bounded  by  the  beach ;  here  there  is  no  mistaking  the 
fact  that  the  survey  was  intended  to  pass  the  line  of  the  "Mexicsa 
shore."  A  grant  by  the  Mexican  government  of  land  bordering  *to  the 
west  on  the  sea"  included  only  lands  above  high- water  mark  and  did  not 
cover  the  tide  lands:  Cobum  v.  San  Mateo  Co.,  75  Fed.  Rep.  528,  529. 

Idem. — A  court  will  give  effect  to  every  part  of  the  description  of 
land  in  a  deed  or  patent  if  possible,  but,  if  this  cannot  be  done,  they 
will  reject  that  which  is  repugnant  to  the  general  intent  of  the  instru- 
ment, p.  436. 

Rule  of  the  leading  case  approved  in  Serrano  v.  Rawson,  47  Cd.  S^ 
where  there  were  confiicting  descriptions  in  a  patent. 

Idem. — ^Land  bounded  by  the  seashore  extends  only  to  high-water 
mark,  in  the  absence  of  an  express  showing  to  the  contrary,  p  iSd 


1895  Notes  on  California  Beports.  37  Cal.  437-468 

A  patent  for  land  bordering  upon  a  stream  in  which  the  tide  ebbs 
and  flows,  but  which  is  unnavigable  in  fact,  does  not  pass  title  to  any 
land  below  high- water  mark:  Wright  v.  Seymour,  69  Gal.  126,  128. 
Cited,  also,  in  79  Am.  Dec.  162,  note. 

Idem. — ^Visible  objects  or  monuments  control  distances  and  courses, 
p.  436. 

A  mistake  in  the  course  is  a  harmless  error  if  there  are  visible  boun- 
daries: Castro  V.  Barry,  79  CaL  448.  Referred  to  in  United  Land  As- 
sociation Y.  Elnight,  85  CaL  487. 

37  CaL  437-452.    LICE  v.  DIAZ. 

Syidence. — ^It  is  within  the  discretion  of  the  court  to  determine 
whether  evidence  shall  be  admitted  out  of  its  proper  order,  and  its 
ruling  will  not  be  disturbed,  except  in  the  case  of  a  manifest  abuse  of 
its  discretion,  p.  446. 

It  was  not  error  for  the  lower  court  to  permit  plaintiffs  to  anticipate 
the  defense  by  adducing  evidence  tending  to  show  that  the  cause  of 
action  in  this  case  was  not  identical  with  that  in  issue  and  determined 
at  a  prior  date:  Gillson  v.  Price,  18  Nev.  120. 

Alcalde's  Grant. — ^If  an  alcalde  made  a  grant  to  two  persons  jointly, 
and  title  has  vested  in  them,  it  is  beyond  the  power  of  the  alcalde  to 
divest  the  title  of  one  of  the  parties  without  his  consent,  by  indorsing 
on  the  grant  that  such  party  has  renoimced  his  right,  and  that  the  grant 
shall  inure  to  the  benefit  of  the  other,  p.  447. 

'If  the  title  vested  under  the  patent,  the  commissioner  of  the  general 
land  office  could  not,  of  his  own  motion,  divest  it  by  canceling  the 
patent,  or  the  record  of  the  patent,  without  the  knowledge  or  consent 
of  those  interested";  Le  Roy  v.  Clayton,  2  Saw.  497. 

37  ObL  462-454.    RAYNOR  ▼.  LYONS. 

Parol  Evidence  is  admissible  to  show  that  a  deed  or  assignment, 
absolute  upon  its  face,  to  have  been  intended  as  a  mortgage  or  as  se- 
curity for  the  payment  of  a  debt,  p.  454. 

Cited  in  76  Am.  Dec  488,  note. 

37  CaL  464-458.    MORLRY  ▼.  ELSINa 

Certiorari. — ^If  the  county  court  erroneously  refuses  to  hear  an  ap- 
peal in  a  criminal  case  because  no  statement  was  made,  it  is  an  error 
within  the  jurisdiction  of  the  county  court,  from  which  no  relief  can  be 
had  by  certiorari,  p.  457. 

The  writ  of  certiorari  will  not  Ue  to  an  inferior  court  to  annul  an 
order  which  is  merely  erroneous  but  not  void,  where  such  court  has 
acquired  jurisdiction:  People  v.  Elkins,  40  Cal.  647.  A  writ  of  certiorari 
'i«rin<js  up  for  review  only  the  question  whether  the  inferior  officer  or 
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cx)urt  has  exceeded  its  jurisdiction  C  P.  R.  R.  Go.  v.  Pl&cer  County,  40 
Cal.  670.  The  jurisdiction  of  the  supreme  court  on  appeal  from 
a  judgment  rendered  in  a  case  of  certiorari  does  not  depend  upon  tbe 
amount  in  controversy,  but  the  only  question  is,  had  the  inferior 
tribunal  exceeded  its  authority,  and,  if  not,  whether  there  is  any  plain, 
speedy,  and  adequate  remedy:  Heinlen  v.  Phillips,  88  GaL  559.  Re- 
ferred to  in  12  Am.  Dec  535,  note. 

37  Cal.  468-464.    QUIVEY  v.  PORTER. 

Collateral  Attack  on  Judgment. — llie  jurisdiction  of  superior  comti, 
in  cases  where  the  question  is  raised  collaterally,  will  be  condusively 
presumed,  unless  a  want  of  jurisdiction  appears  upon  the  face  of  the 
record,  when  offered  in  evidence,  p.  462. 

In  a  collateral  attack,  a  recital  in  the  judgment  of  service  upon  the 
defendant  is  conclusive  of  the  question  of  jurisdiction  of  the  person  when 
judgment  is  rendered  by  a  court  of  superior  jurisdiction:  McCauley  ▼. 
Fulton,  44  Cal.  361.  Sacramento  Bank  v.  Montgomery,  146  GbL  753, 
where  record  shows  affirmatively  that  summons  was  served  by  publi- 
cation within  three  years,  and  affidavit  of  publication  was  sworn  to 
within  that  time,  though  filed  thereafter,  judgment  not  void  or  collatenl 
attack.  If,  in  the  case  of  the  service  of  summons  by  publication,  the 
judgment-roll  fails  to  show  a  substantial  compliance  with  the  statute, 
the  judgment  is  void  for  want  of  jurisdiction  of  the  person:  Pioneer 
Land  Co.  v.  Maddux,  109  Cal.  640;  50  Am.  St.  Rep.  71.  The  recital  in 
the  judgment  that  the  defendant  was  "duly  cited  with  process"  imports 
in  a  collateral  proceeding  absolute  verity:  Treadway  v.  Eastbum,  57 
Tex.  214.  Purchasers  at  a  sale  imder  execution  are  not  bound  to  look 
beyond  the  record  to  see  whether  the  judge  committed  any  error  or  not: 
Lee  v.  Rogers,  2  Saw.  567.    Cited,  also,  in  94  Am.  Dec.  765,  note. 

Affidavit  of  Publication  of  Summons. — ^If  the  statute  provides  that 
the  affidavit  of  service  by  publication  shall  be  sworn  to  by  the  'Sprinter," 
it  is  substantially  complied  with  if  sworn  to  by  the  "proprietor/'  p.  464. 

Followed  in  Woodward  v.  .Brown,  119  Cal.  301. 

Judgment-Roll. — The  order  of  publication  of  summons  and  the  sA- 
davit  on  which  the  order  was  based  constitute  no  part-  of  the  proof  of 
service  in  the  judgment-roll,  p.  464. 

Cited  in  Amy  v.  Amy,  12  Utah,  313,  where  the  ruling  of  the  Califomis 
court  was  upheld;  Hoagland  v.  Hoagland,  19  Utah,  113,  noted  under 
Sharp  T.  Daugney,  33  CaL  512. 

37  Cal.  465-472.    QUIVBT  t.  BAKER. 

Reformation  of  Mistake. — If  a  mistake  it  made  in  the  description  of 

[  property  in  a  mortgage,  and  the  same  mistake  exists  in  the  decree  of 

foreclosure  and  sheriff's  deed  and  a  subsequent  quitclaim  deed,  equity 

will  go  back  to  the  original  transcustion  and  reform  all  the  instrument^ 
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■o  as  to  make  them  conform  to  the  original  intention  of  the  parties, 
p.  472. 

Cited  in  Busey  v.  Moraga,  130  Cal.  688,  as  to  similar  mistake,   and 
holding  remedy  by  motion  not  exclusive;  Hull  v.  Calkins,  137  Cal.  88, 
but  refusing  to  correct    judgment    and    reform    commissioner's    deed; 
Murphy  v.  Crowley,  140  Cal.  145,  on  point  that   legal   and    equitable 
remedies  may  be  sought  in  same  action;  Thayer  v.  Knote,  59  Kan^  186, 
applying  rule  to  reformation  of  judgment  and  orders  affecting  title  to 
land;   Clark  v.  Sayers,  48  W.  Va.  36,  reviewing  and   reversing    decree 
founded  on  mistake  in  the  record  evidence  introduced;  Marks  v.  Taylor, 
23  Utah,  162,  complaint  setting  forth  negotiations  for  loan  from  plain- 
tiff to  defendant,  consummation  thereof,  and  alleges  that  by  mistake 
property  promised  as  security  was  not  all  included  in  the  mortgage, 
states  cause  of  action  for  reformation.    In  Clark  v.  Hart,  57  Ala.  305, 
the  court  refused  to  decide  whether  a  bill  to  reform  comes  too  late  after 
the  note  had  been  merged  in  the  judgment.    In  Donald  v.  Beals,  57  Cal. 
405,  the  rule  was  afl^med;  and  also  in  Greeley  v.  DeCottes,  24  Fla.  489. 
If  application  for  relief  is  made  immediately  upon  discovery  of  the  mis- 
take, and  it  is  shown  to  be  simply  a  mistake,  and  no  rights   of   third 
parties  have  been  prejudiced,  then  it  is  the  duty  of  the  courts  to  cor- 
rect it:  National  Bank  v.  Wentworth,  28  Kan,  188.    Rule  affirmed  in 
Parker  v.  Starr,  21  Neb.  684.    Distinguished  in  Marks   v.    Taylor,    23 
Utah,  472  (on  rehearing),  refusing  to  reform  mortgage  decree  on  fore- 
closure and  sheriff's  deed  where  mortgage  by  mistake  omitted  portion 
of  property  intended  as  security,  and  decree,  notice  of  sale  and  deed 
followed  mortgage.      19  Am.  Dec  605,  note. 

Equity. — The  rule  in  equity  is  to  do  nothing  by  halves,  but  to  ad- 
minister a  full  measure  of  relief,  so  as  to  avoid  circuity  of  action  and 
promote  the  ends  of  justice,  p.  472. 

There  is  no  reason  why  the  owner  of  the  equitable  title  may  not  sue 
to  establish  his  right,  and  when  so  established,  ask  for  and  have  a  par- 
tition of  the  common  estate,  in  one  suit:  Watson  v.  Sutro,  86  Cal.  529, 
relying  upon  the  rule  of  the  leading  case. 

Bule  approved  in  Orr  v.  Board  of  Equalization,  2  Idaho,  923 ;  Pence  v. 
Sweeney,  3  Idaho,  190,  applying  rule  in  suit  over  mining  rights. 

Idem. — ^If  a  vendor  conveys  land  in  fee  simple,  to  which  he  Las  no 
title,  and  to  which  he  afterward  acquired  the  true  title,  the  title  thus 
acquired  shall  inure  to  the  benefit  of  his  vendee,  p.  471. 

Followed  in  Green  v.  Green,  103  Cal.  110. 

Idem. — ^If  a  vendor  conveys  land  to  which  he  had  no  title  by  a  quit- 
claim deed,  a  subsequently-acquired  title  does  not,  by  operation  of  law, 
inure  to  the  benefit  of  the  vendee,  p.  471. 

A  quitclaim  deed  by  an  occupant  of  public  land  before  she  became  a 
aettler  thereon,  does  not  affect  the  subsequent  grant  of    the    same 
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premises  to  her  by  the  United  States:  Myers  v.  Reed,  9  Saw;  139;  17  Fed. 
Rep.  406.    ated  in  68  Am.  Dec  587,  note. 

Judgment  by  Default  is  valid  if  it  contains  a  recital  that  the  defend- 
ant was  personally  served  with  process,  although  the  certificate  of 
service  of  summons  found  in  the  judgment-roll  fails  to  show  that  tbs 
service  was  sufficient,  p.  470. 

Referred  to  in  Bradford  v.  Rogers,  2  Posey,  59. 

37  Cal.  475-617.    HUTTON  v.  FRISBIS. 

Pre-emption  Claim. — ^The  right  of  pre-emption  is  a  mere  privilegs 
given  for  the  time  being,  and  is  not  a  right  of  property  as  against  the 
government,  and  it  can  be  withdrawn  at  any  time  before  perfected  into 
an  obligation  enforceable  against  the  government  itself^  by  the  sale  and 
the  payment  of  the  purchase  price,  p.  493. 

Cited  in  Wittenbrock  v.  Wheadon,  128  Cal.  152,  79  Am.  St  Rep.  H 
construing  section  2269,  United  States  Revised  Statutes,  and  diseosshig 
rights  of  liens  of  pre-emptor  that  dies  before  final  payment.    The  sale 
of  a  possessory  right  held  under  a  declaration  to  pre-empt  at  sheriff's 
sale  is  no  impediment  to  the  filing  by  the  party  evicted  under  the  sale  of 
a  new  declaration  of  intention  to  pre-empt  and  the  perfecting  of  the 
same:  Montgomery  ▼.  Whiting,  40  Cal.  298.    If,  after  the  levy  of  an 
execution  by  the  sheriff  on  public  land  and  before  the  sale,  judgment 
debtor  being  a  pre-emptioner,  pays  for  the  land  levied  upon,  and  ob- 
tains a  certificate  of  purchase,  the  purchaser  at  the  sheriff's  sale  sae- 
eeeds  only  to  the  equitable  title  of  the  judgment  debtor,  who,  when  be 
obtains  the  legal  title  by  means  of  the  patent,  holds  it  in  trust  for  such 
purchaser:  Kenyon  v.  Quinn,  41  Cal.  329.    The  United  States  has  the 
power  to  grant  a  right  of  way  across  the  land  of  a  pre-emptioner  wbo 
has  not  perfected  his  right  by  the  payment  of  the  price:  W.  P.  R.  R. 
Co.  V.  Tevis,  41  Cal.  493.    Leading  case  affirmed  in  Marques  v.  Friabie, 
41  Cal.  625,  626;  and  in  Low  v.  Hutchins,  41  CaL  638.    Applied  in  Farley 
V.  S.  V.  M.  &  I.  Co.,  68  Cal.  143,  where,  imder  an  act  of  Congress,  a  party 
obtained  the  right  to  construct  a  reservoir  on  the  land   of   the   pre- 
emptioner.    In  Urton  v.  Wilson,  65  Cal.  13,  the  general  principal  waa 
applied  in  the  case  of  lands  held  by  the  state.    The  privilege  of  pre- 
emption is  not  a  title,  legal  or  equitable;  it  is  only  a  proffer  to  a  certain 
class  of  persons  that  they  may  become  purchasers  if  they  will;  a  ri^t 
is  conferred  only  when  the  party  has  accepted  the  offer  by  ffHimiwg  tiie 
benefit  of  the  statute  in  the  proper  manner  and  within  the  required 
time,  or  by  payment:     Buxton  v.  Traver,  67  Cal.  174.    The  same  rule, 
it  is  held,  will  apply  to  a  homestead  claimant:     Thrift  v.  Delaney, 
69  Cal.  194.    Referred  to  in  a  quotation  from  Kenyon  v.  Quinn,  snpra, 
in  Frink  v.  Roe,  70  Cal.  304.    When  a  pre-emptioner  paid  for  the  bind, 
he  thereby  became  the  equitable  owner  of  the  land,  and  thereafter  the 
government  of  the  United  States  had  no  right  or  power  to  sell  or  hold 
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it  open  to  pre-emption  by  another:  WitcLer  v.  Conlin,  84  Gal.  502.  Re- 
ferred to  in  Brown  v.  Warren,  16  Nev.  235.  Where  a  railroad  appropri- 
ates public  lands  upon  which  a  pre-emption  entry  has  been  properly 
made,  prior  to  the  filing  of  a  profile  of  the  road  in  the  office  of  the 
secretary  of  interior,  the  railroad  is  liable  in  damages:  Enoch  y. 
Spokane  etc.  Ry.  Co.,  6  Wash.  395.  Same  principle  was  established  in 
Frisbie  v.  Whitney,  9  Wall.  195,  and  leading  case  cited.  The  right  to 
purchase  and  receive  a  patent  for  a  gold  or  silver  mining  claim  is  in 
the  nature  of  a  pre-emption  right,  and  is  in  no  wise  like  the  case  of  an 
inchoate,  imperfect,  Spanish  grant:  Mining  Go.  v.  Bullion  Min.  Go.,  3 
Saw.  646.  Applied  in  the  case  of  a  location  of  a  mining  claim  upon  a 
Mexican  grant:  Manning  v.  San  Jacinto  Tin  Go.,  7  Saw.  426;  9  Fed.  Rep. 
732.  Referred  to  in  United  States  v.  MuUan,  7  Saw.  473;  10  Fed.  Rep. 
790.  Cited,  also,  in  23  Am.  Dec  492,  493,  note;  and  36  Am.  Dec.  654, 
note. 

Rejected  Mesdcan  Grant.— Under  the  act  of  March  3,  1863,  Congress 
eonferred,  upon  all  persons  who,  in  good  faith  and  for  a  valuable  con- 
sideration, had  purchased  land  of  a  Mexican  grantee  under  a  grant  which 
was  subsequently  rejected  by  the  supreme  court,  the  right  to  purchase 
from  the  government  so  much  land  as  they  were  in  actual  possession  of. 
A  bona  fide  purchaser  under  this  act  has  a  right  to  purchase  the  same 
as  against  a  pre-emptioner  under  the  general  pre-emption  laws,  p.  498. 

Knowles  y.  Greenwood,  38  Cal.  321,  and  other  cases  there  following, 
were  decided  on  the  authority  of  the  leading  case.  Principle  of  the 
leading  case  was  applied  in  Rutledge  y.  Murphy,  61  CaL  394,  396,  under 
a  similar  act  of  Congress. 

37  Cal.  518-621.    LAWRENCE  y.  BALLOU. 

Tenant  in  Common. — ^The  grantee  of  a  specific  quantity  of  land  in  a 
larger  tract,  thereafter  to  be  segregated,  becomes  a  tenant  in  common 
with  his  grantor  of  the  entire  tract,  p.  620. 

But  a  deed  which  purports  to  describe  a  specific  tract  of  land  and 
calling  it  parcel  of  a  larger  tract,  but  the  calls  of  which  fail  to  de- 
aeribe  any  tract  of  land,  does  not  make  the  grantee  a  tenant  in  com- 
mon with  the  grantor  in  the  larger  tract;  Grogan  v.  Vache,  46  Cal.  612. 
The  rule  of  the  leading  case  said  to  be  settled  law,  in  GuUen  v.  Sprigg, 
83  Cal.  62,  63.  But  if  the  calls  of  a  deed  fail  to  describe  the  tract  in- 
tended to  be  conveyed,  or  other  tract,  the  deed  does  not  operate  to  con- 
vey an  undivided  interest:  Jory  v.  Palace  Dry  Goods  Co.,  30  Greg.  200. 
The  share  of  the  vendee  of  a  tenant  in  common  will  be  represented  by 
a  fraction  whose  numerator  is  the  number  of  acres  conveyed  to  him, 
and  whose  denominator  the  number  of  acres  in  the  whole  tract :  Dohoney 
y.  Womack,  15  Tex.  Civ.  App.  362.  Cited  in  Hodge  v.  Bennett,  78  Miss. 
870,  871,  84  Am.  St.  Rep.  663,  noted  under  Schenk  y.  Evoy,  24  Cal.  110, 
68  Am.  Dec.  385,  note. 
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Quitdaim  Deed. — A  quitdaim  deed  passes  all  the  title  grantor  hst, 
p.  621. 

Grantee  may  maintain  ejectment  if  his  grantor  could  have  dome  bo: 
Kego  y.  Van  Pelt,  65  Gal.  256.  While  a  quitclaim  deed,  as  a  general 
rule,  does  not  pass  an  after-acquired  title,  yet,  when  the  holder  of  a 
certificate  of  purchase  of  school  lands,  on  which  twenty  per  cent  has 
been  paid,  makes  a  qxutclaim  deed  of  his  interest  in  the  land,  and 
subsequently  obtains  a  patent,  the  title  conveyed  by  the  patent  relates 
back  to  the  inception  of  the  proceedings,  and  in  this  way  passes  to  the 
grantee  without  any  subsequent  conveyance  from  the  patentee:  Wholey 
V.  Gavanaugh,  88  Gal.  136.  A  quitclaim  deed  of  a  homestead,  executed 
by  the  husband  and  wife,  operates  as  an  abandonment  of  the  home- 
stead, and  conveys  to  grantee  all  their  interest  in  the  property:  FaiTre 
V.  Daley,  93  Gal.  670. 

Law  of  the  Case. — ^The  rule  that  a  previous  decision  becomes  the  law 
of  the  case  is  applicable  only  to  the  decisions  of  the  appellate  oonrts, 
p.  621. 

Where  the  court  is  not  a  court  of  last  resort  in  the  particular  case, 
it  was  suggested  that  the  rule  of  res  judicata  is  inapplicable:  United 
States  V.  Elliott,  12  Utah,  126.  De  la  Beckwith  v.  Superior  Court,  146 
Gal.  499,  where  in  action  to  determine  water  rights  demurrer  to  com- 
plaint sustained,  court  may  hear  motion  to  vacate  order  sustaining  de- 
murrer. The  doctrine  does  not  apply  in  cases  appealable  from  the 
territorial  supreme  court  to  the  United  States  supreme  court:  Jungk  r. 
Reed,  12  Utah,  211.  But  in  Brimm  v.  Jones,  13  Utah,  460,  nbe  court 
will  not  consider  upon  a  second  appeal  to  the  state  supreme  court  ques- 
tions that  have  been  determined  and  settled  on  a  former  appeal,  in- 
volving the  same  questions  of  law."  Bartch,  J.,  dissented,  citing  the 
leading  case,  but  inaccurately.    Referred  to  in  27  Am.  Dec  634,  note. 

37  Gal.  622-523.    H0A6  v.  WARDEN. 

Return  of  Execution. — ^If  the  sheriff,  after  the  receipt  of  aa  exe- 
cution, collects  and  pays  to  the  plaintiff  the  amount  due,  he  is  not 
liable  to  the  plaintiff  in  the  amount  thus  collected,  as  a  measure  of 
damages,  merely  for  a  subsequent  failure  to  return  the  writ,  p.  688. 

Gited  in  96  Am.  Dec.  440,  note. 

37  Gal.  624-626.    PEOPLE  y.  ARGXTELLO. 

Debt. — ^A  sum  payable  upon  a  contingency  is  not  a  debt,  or  does  not 
become  a  debt  until  the  contingency  has  happened,  p.  626. 

A  contract  for  future  annual  payments  for  a  sewer  farm  is  not  a 
present  liability  or  debt  for  the  aggregate  amount  of  the  installments: 
McBean  v.  Gity  of  Fresno,  112  Gal.  168;  63  Am.  St.  Rep.  197.  An  agree- 
ment to  pay  a  given  sum  each  year  for  water  for  a  long  period  of  yean 
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does  not  constitute  a  debt  for  the  aggregate  sum  resulting  from  adding 
together  all  the  yearly  installments:  Valparaiso  v.  Gardner,  97  Ind.  7; 
49  Am.  Rep.  420.  But  a  contract  made  by  the  common  council  for  water 
for  a  term  of  thirty  years  creates  a  debt  against  the  city  to  the  full  ex- 
tent of  the  thirty  years'  rental:  Nlles  Water  Works  v.  Mayor,  59  Mich. 
322.  Sherwood,  J.,  dissented,  and  dted  the  leading  case,  p.  322.  A 
contract  for  the  purchase  of  merchandise  to  be  delivered  in  installments 
at  future  times,  creates  no  debt  under  the  agreement  before  the  first  de- 
livery of  goods  is  made:  Wing  v.  Slater,  19  R.  I.  601.  Cited  in  Doland  v. 
Clark,  143  CaL  181,  construing  statutes  as  to  municipal  liabilities.  See, 
also,  74  Am.  Dec.  94,  note. 

Taxation. — ^Debts  not  due  are  taxable  property  as  much  as  debts  that 
are  overdue  but  not  paid,  p.  626. 

Cited  in  74  Am.  Dec.  94,  note. 

37  Cal.  527-529.    MURDOCK  v.  DE  VRIES. 

Injunction  upon  Judgment. — The  collection  of  a  judgment  by  default 
will  not  be  enjoined,  upon  the  ground  of  fraud,  when  the  only  circum- 
stance relied  upon  or  proved  as  fraud  is  the  fact  that  plaintiff  in  the 
judgment  obtained  more  relief  than  he  was  entitled  to,  p.  528. 

A  judgment  is  not  void  on  the  ground  that  it  orders  land  to  be  sold, 
not  only  for  the  tax  specifically  assessed  upon  it,  but  also  erroneously 
added  to  said  delinquent  tax  a  personal  property  tax:  Reeve  v.  Ken- 
nedy, 43  Cal.  653.  In  Gates  v.  Lane,  44  Cal.  396,  the  principle  of  the 
leading  case  was  mentioned,  but  the  court  did  not  rule  upon  it,  as  the 
point  was  not  in  issue.  A  complaint  in  an  equitable  action  to  set  asidr 
a  judgment  and  to  obtain  a  new  trial  on  the  ground  that  by  the  negli- 
gence, frauds  and  mistake  of  plaintiff's  attorney,  plaintiff  had  lost  the 
right  to  appeal,  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action:  Davis  v.  Chalfant,  81  Cal.  630.  Cited,  also,  in  54  Am.  St.  Rep. 
231,  note.  Distinguished  in  Clapp  v.  Maxwell,  13  Neb.  544,  the  court 
holding  the  leading  case  not  applicable  because  the  question  there 
involved  was  the  alleged  fraud  in  obtaining  the  judgment,  while  in 
the  case  at  bar  no  question  of  fraud  was  raised. 

Void  Judgment. — ^If  a  judgment  is  absolutely  void  upon  its  face, 
relief  therefrom  may  be  obtained  by  motion  to  quash  the  execution 
and  to  stay  the  judgment,  p.  529. 

Followed  in  Gates  ▼.  Lane,  49  CaL  269.  dted,  also  in  49  Am.  Dec. 
514,  note. 

Eironeoni  Judgment — If  a  party  has  allowed  the  time  for  appeal 
from  an  erroneous  but  not  void  judgment  to  pass  without  taking 
any  steps  to  obtain  a  reversal,'  he  has  no  remedy,  p.  620. 

Followed  in  Wakelee  y.  Davis,  62  Cal.  614. 
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37  Oal.  629-532.    HETN  ▼.  PHILLIPS. 

Contract. — ^A  contract  to  find  a  purchaser  of  lands  is  not  a  ooniract 
for  the  sale  of  any  land,  or  interest  in  land,  within  the  statute  of 
frauds,  p.  531. 

The  statute  of  frauds  contemplates  a  transaction  between  parties 
contracting  with  each  other  as  principals:  Can*  v.  Leavitt,  54  Mich. 
543,  affirming  the  rule  of  the  leading  case.  Where  plaintiff  and  de- 
fendant agreed  orally  that  plaintiff  should  negotiate  for  defendant  the 
purchase,  at  a  certain  price,  of  a  piece  of  land,  the  price  to  be  paid  ana 
title  taken  by  defendant,  and  that  upon  a  sale  the  profit  should  be 
divided  between  them,  the  contract  was  held  not  to  be  within  the  statute 
of  frauds:  Snyder  v.  Wolford,  33  Minn.  176;  53  Am    Rep.  23. 

37  Cal.  532-534.     PEOPLE  ▼.  SEXTON. 

Mandamus. — ^The  judicial  action  of  the  court  below  cannot  be  re- 
viewed by  mandamus,  p.  534. 

Distinguished  in  Cahill  v.  Superior  Court,  145  Cal.  45  granting  nuu 
damns  to  compel  superior  court  to  hear  motion  to  modify  order  set- 
ting apart  homestead.  Cited  in  16  Am.  Dec.  184,  note,  89  Am.  Dee 
732,  note. 

37   Cal.   534-537.    MORGAN  T.   OVERMAN  SILVER  MINING  COM- 
PANY. 

An  agreement  by  which  one  party  transfers  property  to  anotber. 
in  consideration  that  such  other  party  should  pay  the  debts  of  thr 
first,  gives  each  creditor  of  the  first  party  a  right  of  action  to  reooTer 
his  demand,  p.  537. 

The  principle  upheld  in  FoUansbee  v.  Johnson,  28  Minn.  312.  When: 
a  consolidated  corporation  has  assumed  and  made  itself  liable  for  all 
the  antecedent  liabilities  of  the  consolidating  corporations,  it  cannot 
be  permitted  to  divide  up  the  obligation  and  reduce  its  responsibility, 
but  will  be  held  liable  as  if  the  sole  actor  from  the  outset:  Smith  >. 
Los  Angeles  etc.  Ry.  Co.,  98  Cal.  216.  Cited  in  Lamb  v.  Davenport,  1 
Saw.  631;  Whitney  v.  American  Ins.  Co.,  127  Cal.  470,  noted  under 
Lockwood  V.  Canfield,  20  Cal.  126;  Washer  v.  Independent  etc  Co« 
142  Cal.  708,  on  point  that  third  person  may  sue  upon  contract  made 
for  his  benefit  before  its  rescission;  3  Am.  Dec  305,  note;  and  9  Am. 
Dec.  165,  note. 

ft 

37  Cal.  538-543.    PACIFIC  BANE  ▼.  DE  RO. 

Stamps. — The  waiver  of  an  indorser  of  a  promissory  note  of  pres- 
entation, demand,  notice  of  nonpayment,  and  protest,  written  upon 
the  back  of  the  note,  need  not  be  stamped  in  order  to  be  valid,  p  54d. 

Indorsement  on  promissory  note  requires  no  revenue  stamp;  Muses- 
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tine  Nat.  Bank  y.  Smalley,  30  Iowa,  567.  Rule  expressly  affirmed  in 
Pugh  V.  McCormick,  14  WaU.  375. 

An  indorser  of  a  promissory  note  cannot  put  the  due  incorporation 
of  the  plaintiff  company,  or  its  right  to  exercise  corporate  powers,  in 
issue,  if  the  plaintiff  claims  in  good  faith  to  be  a  corporation  under 
the  laws  of  this  state  and  to  be  doing  business  as  such,  p.  538. 

Cited  in  24  Am.  Dec.  59,  note,  and  33  Am.  St.  Rep.  185,  note. 

The  mere  changing  of  the  name  of  a  corporation  is  not  the  crea- 
tion of  a  new  corporation  in  the  sense  of  the  constitution,  and  hence 
is  within  the  power  of  the  legislature,  p.  540. 

Cited  in  In  re  La  Societe  etc.,  123  Cal.  527,  but  holding  Code  of  Civil 
Procedure,  sections  1275,  1279,  not  unconstitutional  as  delegating  legis- 
lative powers  to  the  judiciary;  S.  P.  R.  R.  Co.  v.  Orton,  6  Saw.  192, 
32  Fed.  Rep.  476,  holding  that  the  giving  of  authority  to  the  Southern 
Pacific  Railroad  Company  to  change  the  Une  of  its  road  is  not  an 
act  creating  a  corporation,  in  whole  or  in  part,  and  is  not  the  creation 
of  new  corporate  power. 

Corporation. — ^Existence  cannot  be  collaterally  attacked,  p.  541. 

Cited  in  California  etc.  Assn.  v.  Stelling,  141  Cal.  720,  noted  under 
Spring  Valley  Water  Works  ▼.  San  Francisco,  22  Cal.  434. 

37   Cal.  543-609;   99  Am.  Dec.  300.    MINER'S  DITCH  COMPANY  T. 
ZELLERBACH. 

If  a  corporation  makes  an  illegal  contract  of  sale  of  corporation 
property,  and  the  contract  is  fully  executed,  the  corporation  cannot 
recover  the  property  sold,  or  set  aside  the  contract  on  the  ground  of  il- 
legality, but,  if  the  contract  remains  executory,  it  may  be  set  aside, 
p.  606. 

The  distinction  between  executed  and  executory  void  contracts  was 
recognized  in  Long  v.  Geo.  P.  R.  Co.,  91  Ala.  622;  24  Am.  St.  Rep. 
933.  Approved  in  People  v.  P.  &  T.  C.  of  C,  38  Cal.  171.  "So  long 
as  the  contract  is  unexecuted,  it  does  not  estop  the  corporation,  because 
the  power  of  a  corporation,  like  that  of  a  person  under  a  legal  dis 
ability,  cannot  be  enlarged  by  the  mere  form  of  a  contract  which  it 
had  no  capacity  to  make";  Wright  v.  Hughes,  119  Ind.  329;  12  Am. 
St.  Rep.  417.  Cited  in  Bishop  v.  Kent  etc  Co.,  20  R.  I.  684,  sustaining 
mortgage  though  executed  in  violation  of  charter  provision  as  to  con- 
sent of  stockholders,  and  cf.  Phillips  v.  Providence  etc.  Co.,  21  R.  I. 
305,  sustaining  sale  of  corporation's  business  as  against  a  minority 
stockholder  in  the  absence  of  fraud  or  unfairness;  Metcalf  v.  American 
etc  Fum.  Co.,  122  Fed.  124,  125,  following  rule.  40  Am.  St.  Rep.  73, 
and  50  Am.  St.  Rep.  154. 

Conveyance  of  Corporation  Property. — ^If  a  corporation  conveys  its 
property,  for  a  purpose  apparently  lawful  and  within  the  scope  of  its 
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powers,  to  a  bona  fide  purchaser  without  notice,  the  transaction  will 
be  valid  as  between  the  corporation  and  the  purchaser,  pp.  586,  o87, 

Distinguished  in  Martin  v.  Zellerbach,  38  Gal.  316,  99  Am.  Dec  379, 
on  the  ground  that  there  is  a  substantial  difference  between  s  cor- 
poration asking  the  court  to  set  aside  a  conveyance  to  a  bona  fide 
purchaser  for  value,  and  a  creditor  who  has  himself  acquired  the 
title,  and  insists  that  the  transactions  between  the  corporations  was 
illegal  and  void  as  to  him.  With  respect  to  ordinary  business  con- 
tracts a  municipal  corporation  stands  on  the  same  footing  with  other 
corporations:  Brown  v.  Board  of  Education,  103  CaL  634.  Referred  to 
in  McPherson  v.  Foster  Bros.,  43  Iowa,  65;  22  Am.  Rep.  228.  An  ir- 
rigating company,  with  the  assent  of  its  stockholders,  has  the  power 
to  seU  and  convey  to  another  corporation,  its  right  of  way,  canals, 
etc.,  if  not  done  for  the  purpose  of  defrauding  or  delaying  creditors: 
State  V.  Irrigating  Co.,  40  Kan.  100;  10  Am.  St.  Rep.  168.  Leadmg  case 
is  referred  to  in  Bradley  v.  Village  of  Duluth,  45  'Mhm.  8.  Where  the 
act  of  the  directors  might  be  within  the  scope  of  their  power,  bona 
fide  purchasers  are  entitled  to  presume  it  was:  Louisville  Trust  Co.  7. 
Louisville  N.  A.  &  C.  R.  Co.,  75  Fed.  Rep.  467.  Cited,  also  in  23  Am. 
Dec.  741,  note;  2  Am.  St.  Rep.  267,  note;  7  Am.  St.  Rep.  722,  note, 
referring  to  note  in  99  Am.  Dec.  300;  10  Am.  St.  Rep.  169,  note;  19 
Am.  St.  Rep.  136,  note;  24  Am.  St.  Rep.  453,  note;  26  Am.  St.  Rep. 
178,  note;  35  Am.  St.  Rep.  405,  note;  35  Am.  St.  Rep.  392,  note;  87 
Am.  St.  Rep.  610,  note,  referring  to  note  in  99  Am.  Dec  300;  and  60 
Am.  St.  Rep.  178,  note.  Where  officers  of  a  corporation  assume  to 
do  acts  apparently  within  the  scope  of  the  powers  of  the  corporation, 
the  presumption  is,  that  the  act  was  i)erformed  in  furtherance  of  a 
proper  purpose:  Kennedy  v.  Savings  Bank,  101  OaL  499;  40  Am.  8t 
Rep.  72. 

Contract  Ultra  Vires. — An  act  of  a  corporation  is  void  in  toto,  when 
it  is  not  within  the  scope  of  the  powers  of  the  corporation  to  perform 
it  under  any  circumstances,  or  for  any  purpose,  p.  578. 

But  when  one  corporation  purchases  stock  of  another  oorporatioB, 
the  burden  of  proof  is  on  the  party  who  claims  that  the  purchase  was 
ultra  vires:  Evans  v.  Bailey,  66  Cal.  113.  Leading  case  referred  to  m 
McPherson  v.  Foster  Bros.,  43  Iowa,  65;  22  Am.  Rep.  228.  County 
court  has  no  authority  to  execute  negotiable  notes  for  any  debt  doe 
by  the  county,  and  such  action  was  ultra  vires:  Bank  v.  County,  28 
W.  Va.  295.  But  where  a  contract  is  within  the  power  of  the  corpo- 
ration to  perform,  but  its  agents  have  not  followed  the  mode  described, 
the  contract  must  be  considered  voidable  only,  and  not  void:  Campbell 
V.  A.  0.  &  S.  M.  Co.,  51  Fed.  Rep.  6.  Cited  in  Portland  v.  Bituminous 
etc.  Co.,  33  Or.  323,  holding  city  unable  to  sue  for  breach  of  unauthorized 
contract,  though  fully  executed  on  its  part;  notes  to  Bedford  etc  Co. 
V.  McDonald,  60  Am.  St.  Rep.  178,  and  In  re  Assignment  etc.,  70  Am. 
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St.  Rep.  166,  167,  162,  on  general  subject;  Nat.  Bank  etc.  Ck>.  v.  Petrie, 
189  U.  S.  424,  right  to  recover  money  paid  to  national  bank  on  contract 
sought  to  be  rescinded  for  fraud  is  not  defeated  because  parties  were 
attempting  transaction  forbidden  by  law.  Board  of  Gommrs.  v.  Cornell 
University,  67  Fed.  Rep.  153,  where  it  was  held,  that  the  defense  of 
ultra  vires  was  not  available,  in  an  action  on  bonds  issued  by  a  county 
in  payment  of  a  subscription  for  stock,  as  against  a  bona  fide  pur- 
chaser for  value  on  the  faith  of  the  recitals,  and  without  notice  that 
the  corporation  was  authorized  to  construct  only  a  narrow-gauge  road, 
while  the  bonds  were  issued  on  condition  that  the  road  should  be,  as 
in  fact  it  was,  of  standard  gauge.  "The  doctrine  of  ultra  vires,  when 
invoked  for  or  against  a  corporation,  should  not  be  allowed  to  pre- 
vail, when  it  would  defeat  the  ends  of  justice  or  work  a  legal  wrong"; 
Citizens  State  Bank  v.  Hawkins.  71  Fed.  Rep.  371.  Cited,  also  in  3  Am. 
St.  Rep.  699,  note;  36  Am.  St.  Rep.  76,  note,  referring  to  the  note 
following  the  leading  case  in  99  Am.  Dec  300;  and  42  Am.  St.  Rep. 
262,  note.  Where  the  president  of  a  corporation  bought  stock  for 
the  corporation,  and  is  sued  for  its  unlawful  conversion,  he  cannot 
set  up  the  doctrine  of  ultra  vires  in  his  defense:  St.  Louis  Stoneware 
Co.  V.  Partridge,  8  Mo.  App.  221. 

Corporate  Power  to  Sell  Property. — ^A  private  corporation  is  a  dis- 
tinct individual  holding  the  legal  title  to  corporate  property  in  trust 
for  the  benefit  of  the  shareholders,  and,  in  the  pursuance  of  its  busi- 
ness, has  the  power  to  purchase,  sell,  and  convey  such  real  and  personal 
estate  as  the  purposes  of  the  corporation  shall  tequire,  p.  588. 

Referred  to  in  Kohl  v.  LiUenthal,  81  CaL  385,  where  it  was  said  that 
title  to  the  property  is  vested  in  the  corporation  and  not  in  the  share- 
holders; and  Redington  v.  Comwell,  90  CaL  56.  Every  corporation  is 
presumed  to  have  the  power  to  purchase  and  hold  real  estate,  and,  if 
there  is  anything  abridging  this  power,  it  must  be  shown  affirmatively: 
Granite  Gold  M.  Co.  v.  Maginness,  118  Cal.  138.  Referred  to  in  Rocky 
Ford  etc.  Co.  v.  Simpson,  5  Colo.  App.  33.  Cited  in  Fogg  v.  Supreme 
Lodge  of  the  G.  L.,  156  Mass.  434,  where  a  trust  fund  of  an  insurance 
corporation  was  divided  among  the  certificate  holders.  While,  under 
the  provisions  of  a  statute,  a  corporation  may  not  purchase  or  deal 
in  stock  of  other  corporations,  it  may  take  title  to  such  stock  in  pay- 
ment of  a  debt  owing  to  it;  furthermore,  such  corporation  may  sell 
the  plant  to  another  corporation  and  retire  from  business,  taking  pay- 
ment in  the  stock  of  such  other  corporation:  H.  &  G.  M.  Co.  y.  H.  &  W. 
M.  Co.,  127  N.  Y.  259;  24  Am.  St.  Rep.  452. 

Corporation  Seal  is  prima  fade  evidence  that  it  wsis  affixed  under 
proper  authority,  p.  597. 

Where  the  secretary  is  the  proper  officer  to  affix  the  corporate  seal, 
it  devolves  upon  the  party  denying  the  execution  of  the  deed  to  prove 
it  was  affixed  without  authority;  Underbill  v.  Santa  Barbara  etc.  Co* 

Notes  Cal.  Rep.— 120. 
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93  GaL  314.  In  the  absence  of  coimteirailing  evidence,  the  redtak 
of  an  instrument  sealed  with  the  corporate  seal  is  binding  upon  the 
corporation:  Purser  y.  Eagle  Lake  L.  &  I.  Co.,  Ill  CaL  142.  When 
the  question  was  whether  a  contract  was  the  contract  of  the  corpo- 
ration, a  prima  facie  case  is  made  out  by  the  production  of  the  oos- 
tract  signed  by  the  president  and  secretary,  and  bearing  the  corpo- 
rate seal:  Andres  y.  Fry,  113  Gal.  127.  Principle  approved  in  Fink  ▼. 
Canyon  Road  Co.,  6  Oreg.  307.    Cited  in  Garrett  v.  Belmont  Land  Go., 

94  Tenn.  475,  to  the  point  the  corporate  seal  is  necessary  to  impart 
validity  to  a  deed.  Referred  to  in  MuUer  v.  Boone,  63  Tex.  93;  and  is 
Louisville  Trust  Go.  v.  Louisville  N.  A.  &  G.  R.  Co.,  75  Fed.  Rep.  467. 
Where  an  innocent  person  makes  a  contract  with  an  officer  of  a  eorpor- 
ation  in  the  honest  belief  that  such  officer  is  authorized  to  make  sudi 
contract,  based  upon  the  fact  the  the  directors  permit  such  officer  to 
hold  himself  out  to  the  public  as  invested  with  absolute  power,  the  cor- 
poration cannot  repudiate  the  contract  by  invoking  any  by-law  which 
the  directors  have  negligently  allowed  to  fall  into  disuse:  Cox  v.  Robin- 
son, 82  Fed.  Rep.  286.  See  notes  23  Am.  Dec  745,  91  Am.  Dec.  616,  49 
Am.  St.  Rep.  720,  64  Am.  St.  Rep.  261. 

Corporation. — A  conveyance  executed  by  the  trustees  individually 
without  any  authority  from  the  board  of  trustees,  as  a  board,  k 
void  for  want  of  authority  to  execute  it,  p.  696. 

No  decision  or  act  made  or  done  by  any  number  of  directors,  while 
not  duly  assembled  as  a  board,  is  a  valid  corporate  act:  Smith  t. 
Dom,  96  Gal.  83. 

Conveyance  by  a  Private  Corporation  of  its  property  is  not  a  eon- 
veyance  of  any  franchise  of  the  corporation,  p.  590. 

Applied  in  the  sale  of  a  toll  road  in  Toll  Road  Co.  v.  Poople,  22  Goto. 
432.  ated  in  In  re  Oregon  etc.  Co.,  3  Saw.  629,  Fed.  Gas.  No.  10,561, 
holding  corporate  existence  not  terminated  by  its  adjudication  in  bank- 
ruptcy. 

Classes  of  Corporations. — ^There  are  three  classes  <^  corporations, 
to  wit,  public  corporations,  the  leading  object  of  which  is  to  promote 
the  public  interest,  quasi-public  corporations,  having  in  view  some 
great  public  enterprise  in  which  public  interests  are  directly  invoked, 
and  corporations  strictly  private,  the  object  of  which  is  to  promote 
private  interests,  p.  577. 

The  state  imiversity  is  not  a  public  corporation,  but  a  private  or, 
at  most,  quasi-public  corporation:  State  v.  Garr,  111  Ind.  337.  Be- 
ferred  to  in  State  v.  Ry.  &  Bridge  Co.,  91  Iowa,  525.  Doctrine  quoted 
in  Leavenworth  Goimty  v.  Miller,  7  Kan.  521,  12  Am.  Rep.  451,  where 
it  was  held  that  a  railroad  was  a  quasi -public  corporation.  The  acts 
of  the  legislature  conferring  corporate  powers  and  privileges  upon 
the  Baltimore  &  Ohio  Railroad  Company  are  such  public  acts  as  the 
courts  should  notice  ex  officio:  Hart  v.  Baltimore  &  O.  R.  R.  Co.,  6  W. 
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Va.  357.  In  Atlantic  Trust  Co.  v.  Woodbridge  etc  Co.,  79  Fed,  Rep. 
42,  it  was  held  that  both  railroad  companies  and  water  companies  are 
^uasi -public  corporations,  and  the  same  law  is  applicable  to  both;  and 
in  Atlantic  Trust  Co.  v.  Woodbridge  Canal  &  Irrigation  Co.,  79  Fed. 
Rep.  506,  the  same  rule  was  adopted.  Cited  in  San  Joaquin  etc  Co. 
y.  Stanislaus  Co.,  90  Fed.  521,  holding  an  irrigation  district  to  be  quasi 
public  corporation.  Distinguished  in  Belknap  Sav.  Bank  v.  Lamar  L. 
etc  Co.,  28  Colo.  339,  a  canal  company  incorporated  to  irrigate  its  own 
and  lands  of  its  grantees  is  not  a  quasi  public  corporation,  and  court 
cannot  appoint  receiver  on  its  insolvency  and  give  receiver's  certificates 
priority  over  mortgage  bonds. 

A  Corporation  may  sell  its  property  to  a  new  corporation  and  take 
stock  therein  in  payment,  p.  693. 

Referred  to  in  Byrne  V.  Schuyler  Electric  Mfg.  Co.,  65  Conn.  349, 
where  it  was  held  that  a  manufacturing  company,  being  insolvent, 
did  not  have  power,  in  the  absence  of  express  authority,  to  transfer 
1^  its  property  to  another  corporation  and  receive  in  return  certain 
shares  of  the  capital  stock  of  the  latter  company.  Cited  in  Tourte- 
lot  V.  Whithed,  9  N.  Dak.  478,  480,  sustaining  receipt  of  corporate  stock 
by  bank  in  payment  of  debt  of  the  corporation  to  it.  53  Am.  Dec. 
651,  note,  and  99  Am.  Dec  384,  note. 

General  Citations. — ^Vulicevich  v.  Skinner,  77  CaL  240.  The  note  to 
the  leading  case  in  99  Am.  Dec  300,  is  referred  to  in  7  Am.  St.  Rep. 
717. 

37  Cal.  609-613.    SAHBORN  T.  HIS  CREDITORS. 

Issolyency. — ^The  failure  or  refusal  of  an  insolvent  to  answer  a  charge 
of  fraud  amounts  to  nothing  more  than  a  failure  to  prosecute  his 
proceedings,  for  which  the  court  may  enter  a  judgment  of  dismissal, 
p.  611. 

Referred  to  in  Hinkel  y.  His  Creditors,  63  Cal.  331.  Principal  case 
distinguished  in  Frankel  &  Co.  v.  Creditors,  20  Nev.  55,  where  it  was 
said  that  the  purpose  of  the  California  law  was  the  discharge  of  the 
insolvent  debtor,  while  the  insolvency  law  of  Nevada  provides  various 
cases  in  which  creditors  may  have  their  debtor  declared  insolvent. 

Idem. — If  an  insolvent  fails  to  answer  a  charge  of  fraud,  the  court 
cannot  take  his  estate  and  distribute  it  among  his  creditoia  vithout 
discharging  him  from  their  claims  against  him,  p.  610. 

Denied  in  Trader's  Bank  v.  Van  Wagenen,  2  Wash.  181. 

37  Cal.  614-630.    PEOPLE  y.  TILTON. 

When  the  act  creating  an  office  and  fixing  the  duration  of  the  term 
provides  that  the  officer  shall  be  elected  by  the  legislature,  and  hold 
his   office  until  his   successor  is  elected  and  qualified,  the  failure   of 
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the  legislature  to  elect  at  the  expiration  of  the  term  does  not  crette 
such  a  vacancy  as  the  governor  is  authorized  to  fill  by  appointment, 
but  the  incumbent  holds  until  his  successor  is  elected  by  the  legisk- 
ture,  pp.  623,  624. 

Cited  in  People  v.  Campbell,   138  CaL   16,   noted   under  People  t. 
Whitman,  10  CaL  38;   Baxter  v.  Latimer,  116  Mich.  364,  holding  no 
vacancy  created  in  case  of  holding  over  pending  issuance  of  oommii- 
siom  to  successor;  State  v.  Stuht,  52  Neb.  219,  on  point  that  incumbent 
holding  ovw  does  so  as  a  de  jure  officer  and  not  merely  de  fscto; 
State  V.  Moores,  61  Neb.  12,  on  point  that  salary  of  officer  holding  orer 
cannot   be   increased   or  diminished   pending  such  tenure;    dissenting 
opini<»  in  Maddox  v.  York,  21  Tex.  Civ.  App.  627,  construing  vacancy 
under  local  statutes;  State  v.  Tallman,  24  Wash.  431,  holding  vacancy 
not  created  by  failure  to  file  new  bond  in  case  of  holding  over;  State 
V.  Daggett,  28  Wash.   16,  under  Spokane  charter,  corporation  coiuimI 
continues   in  office  where  no  successor  has   been  appointed  and  con- 
firmed.    The  leading  case  said  to  be  inconsistent  with  the  prineiplei 
laid  down  in  Lane  v.  Kolb,  92  Ala.  646.    Cited  in  Treadwell  v.  Yolo 
County,  62  Cal.  566,  where  an  application  for  a  writ  of  mand&mut 
t«  compel  the  supervisors  to  take  steps  preparatory  to  holding  .in  elec- 
tion for  county  officers  was  denied.    The  power  to  appoint  a  police 
commissioner   is  not  directly  conferred  on  the  governor,  and  there- 
fore the  incumbent  must  continue  to  discharge  the  duties  of  his  offioe 
until  his  successor  is  elected  and  qualified:    People  v.  Hammond,  if 
Cal.  667.    Board  of  supervisors  have  no  power  to  appoint  to  an  offiet 
unless  there  is  a  vacancy  imder  section  996  of  the  Political  Code:  Ros- 
borough  V.  Boardnuin,  67  Cal.  118.    The  rule  that  the  incumbent  con- 
tinues to  discharge  the  duties  of  his  office,  although  his  term  hss  ex- 
pired, until  his   successor  has  qualified,  applies  to  officers  appointed 
temporarily  to  fill  a  vacancy:  People  v.  Tyrrell,  87  CaL  479.    "A  vsesnej 
could  only  be  caused  by  the  resignation  or  death  of  the  incumbent,  or 
some  other  event  by  which  the  duties  of  the  office  were  no  longer  dis- 
charged at  all";    People  v.   Edwards,  93  CaL   157,  where  the  rule  n 
applied  to  "fire  commissioners"  holding  after  expiration  of  term.    The 
right  of  the  previous  incumbent  to  hold  over  until  his  successor  is 
elected  and  qualified  has  no  application,  where  he  nnrrendered  the  in- 
cumbency of  the  office  upon  the  apparent  election  and  qualification  of 
his  successor:  People  v.  Rogers,  118  CaL  397,  in  which  the  rule  of  leading 
case  was  said  to  be  inapplicable;  but  in  the  same  case  McFarlsnd,  J., 
dissented,  and  followed  the  opinion  of  Britt,  J.,  delivered  in  Department, 
where  the  leading  case  was  cited,  p.  399.    Referred  to  in  Weeks  v.  Gam- 
ble, 13  Fla.  18,  20.    Rule  of  the  leading  case  was  held  inapplieablsb 
owing  to  a  difference  in  the  Florida  constitution  as  to  what  consti- 
tutes a  vacancy:  State  v.  Murphy,  32  Fla.  152,  153.    The  leading  ease, 
however,  was  cited  and  approved  in  the  dissenting  opinion  of  llabry, 
J.,  in  the  same  case,  32  Fla.  194, 198.    Where  a  successor  has  been  elected 
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and  qualified,  the  right  of  such  suooeasor  vesta  immediately,  and  the 
contingent  right  of  the  incumbent  is  thereby  defeated:  Gosman  ▼.  The 
State,  106  Ind.  206.  "An  office  is  not  vacant  so  long  as  it  is  supplied 
in  the  manner  provided  by  the  constitution  or  law  with  an  incumbent, 
who  is  legally  qualified  to  exercise  the  powers  and  perform  the  duties 
which  pertain  to  it":  State  v.  Harrison,  113  Ind.  439,  442;  3  Am.  St. 
Rep.  666.  If  the  successor  dies  before  he  qualifies  there  is  no  vacancy: 
Kimberlin  v.  State,  130  Ind.  124;  30  Am.  St.  Rep.  210.  Approved  in 
the  concurring  opinion  of  Alvey,  J.,  in  Sr.ioot  v.  Somerville,  59  Md.  95. 
The  incumbent  of  an  office  shall  continue  to  hold  the  same  until  his 
successor  is  duly  appointed  and  qualified,  even  in  the  absence  of  a  stat- 
utory provision,  that  holder  of  an  office  shall  continue  to  discharge 
his  duties  until  the  appointment  and  qualification  of  his  successor: 
Robb  V.  Carter,  66  Md.  334.  Public  officer  holds  over  when  the  person 
elected  as  his  successor  is  ineligible:  Taylor  v.  Sullivan,  45  Minn.  310; 
22  Am.  St.  Rep.  730.  The  governor  has  no  right  to  revoke  an  appoint- 
ment, and,  treating  that  revocation  as  creating  a  vacancy,  fill  the 
ofllce  by  the  appointment  of  another  person:  Brady  v.  Howe,  50  Miss. 
622.  A  county  board  is  not  authorized  to  declare  vacant  a  county 
office  and  make  an  appointment  to  fill  such  vacancy  on  the  sole  ground 
that  the  officer  elected  is  ineligible  and  unable  to  qualify,  but  the 
former  incumbent  is  entitled  to  hold  over:  Richards  v.  McMillin,  36 
Neb.  355.  The  vacancies  contemplated  by  the  statute  are  actual  vacan- 
cies, and  such  as  arise  from  death,  resignation,  and  like  causes:  Stats 
V.  Boucher,  3  N.  Dak.  399.  Where  an  officer  is  appointed  by  the 
governor  with  the  consent  of  senate,  and  no  appointment  of  a  suc- 
cessor is  made  at  the  expiration  of  his  term  by  the  regular  appointing 
power,  the  office  does  not  become  vacant,  but  the  incumbent  holds 
over:  State  v.  Howe,  25  Ohio  St.  599;  18  Am.  Rep.  327.  Mayor  of 
municipal  corporation  is  entitled  to  serve  until  his  successor  is  quali- 
ied:  State  v.  Wright,  56  Ohio  St.  654.  Approved  in  State  y.  Johns, 
3  Oreg.  535.  If,  where  a  person  is  rightfully  in  possession  of  an  office, 
the  legislature  abolishes  the  term  and  mode  of  electing  his  successor, 
such  officer  continues  to  hold  his  position  until  he  shall  be  superseded 
by  proper  legislative  action:  State  v.  Simon,  20  Oreg.  378.  An  incum- 
bent cannot  hold  over  under  a  claim  of  right,  until  he  has  established 
that  right  in  a  proper  proceeding:  Stevens  v.  Garter,  27  Oreg.  559. 
Principle  approved  in  Eddy  v.  Kincaid,  28  Oreg.  560.  Sureties  on  an 
official  bond  are  liable  for  the  defalcation  of  a  public  official  after  his 
regular  term  has  expired,  who  is  holding  over:  Baker  City  v.  Murphy, 
30  Oreg.  415.  Referred  to  in  In  re  Supreme  Court  Vacancy,  4  S.  Dak. 
533,  where  it  was  held  that  '*a  vacancy  exists  when  there  is  no  person 
lawfully  authorized  to  assume  and  exercise  the  duties  of  the  office." 
Gted  and  applied  in  Batterton  v.  Fuller,  6  S.  Dak.  268.  A  rule  cun- 
traiy  in  principle  upheld  in  State  y.  Cocke,  54  Tex.  485.  Referred  to  in 
Peoi^e  y.  dayton,  4  Utah,  433;  and  in  Johnson  v.  Mann,  77  Va.  274. 
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Distinguished  in  Kilpatrick  v.  Smith,  77  Va.  359,  on  the  ground  of  a 
difference  in  the  constitution  of  Virginia.  Doctrine  of  the  leading  eaae 
approved  in  State  v.  Henderson,  4  Wyo.  660,  551,  562.  CSted,  also.  In 
extended  note,  13  Am.  St.  Rep.  129. 

Appointing  power  of  Governor.— Where  a  statute  provides  tkat  u 
officer  shall  be  appointed  by  the  governor  with  the  approval  of  tlie 
senate,  the  governor  alone  is  not  the  appointing  power,  p.  619. 

A  pilot  commissioner  can  only  be  removed  by  the  appointing  poirer 
and  not  by  the  governor  alone:  People  v.  Freese,  76  CaL  635. 

Constmction  of  Constitution. — Section  7,  article  11,  of  the  ooasti- 
tution  providing,  "nor  shall  the  duration  of  any  office,  not  fixed  by 
the  constitution  ever  exceed  four  years'*  does  not  forbid  the  same 
man  from  holding  over  until  a  successor  is  appointed,  p.  625. 

The  new  eonstitution  similarly  construed:  People  t.  Edwardii  99 
OaL  158. 

General  (Station.— Whittaker  ▼.  Warren,  14  8.  D.  293. 

37  Gal.  630-633;  99  Am.  Dec.  338.    JONES  v.  SAfiL. 

Stoppage  in  Transitu. — ^The  vendor  of  goods  upcm  credit  may  re- 
take them,  upon  discovery  of  the  insolvency  of  vendee,  at  any  time 
before  delivery  to  vendee,  or  before  a  third  party  baa  acquired  bou 
fide  rights  in  the  goods,  p.  632. 

Cited  in  11  Am.  St.  Rep.  767,  note;  22  Am.  St.  Rep.  716,  note;  sad 
34  Am.  St.  Rep.  541,  note. 

Liability  of  Carrier. — Upon  demand  by  the  vendor,  while  the  rigkt 
of  stoppage  in  transitu  continues,  the  carrier  will  become  liable  for  a 
conversion  of  the  goods,  if  he  decline  to  redeliver  them  te  vend<»',  or 
delivers  them  to  vendee,  p.  632. 

ated  in  Rosenthal  v.  Weir,  170  N.  Y.  152,  holding  carrier  liaUe  to 
shipper  for  misdelivery  after  notice  of  stoppage.  6  Am.  Rep.  90> 
note.  .( 

Notice  by  vendor  without  an  express  demand  to  deliver  the  goods 
is  sufficient  to  charge  the  carrier,  p.  632. 

Cited  in  1  Am.  St.  Rep.  313,  note. 

37  Cal.  634-639;  99  Am.  Dec  340.    DAVIS  T.  McFASLAHBw 

Statute  of  Frauds. — Contracts  for  the  sale  of  growing  erope— frae- 
tus  industriales — are  not  contracts  for  the  sale  of  an  interest  in  land 
within  the  meaning  of  the  statute  of  frauds,  and  need  not  be  in  writ- 
ing, p.  636. 

Rule  affirmed  in  VuUoevich  v.  Skinner,  77  CM.  240.  Apples,  peadwa, 
and  blackberries  dasaed  as  fruetus  Industriales:  Smock  v.  Snoek,  17 
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lie.  App.  64.  A  chattel  mortgage  of  growing  grass  is  superior  to  a 
subsequent  lien  acquired  by  a  creditor:  Kimball  v.  Sattley,  55  Vt. 
291.  Cited,  also,  in  79  Am.  Dec.  151,  note,  and  41  Am.  St.  Rep.  518. 
note. 

Idem. — Growing  crops  are  not  within  the  meaning  of  the  statute 
of  frauds,  of  which  a  sale,  in  order  to  be  valid  as  against  creditors 
of  vendor,  must  be  accompanied  by  an  immediate  deU/ery  and  con- 
tinued change  of  possession,  p.  637. 

Cited  in  Raventas  v.  Green,  57  Cal.  255,  where  the  question  of  pro- 
cedure in  attaching  growing  crops  is  discussed.  Sale  of  growing  crop 
passes  title  without  delivery:  (VBrien  v.  Ballow,  116  Cal.  321. 

General  Citation. — There  is  a  distinction  between  grain  that  is 
''growing  and  standing"  and  grain  that  is  ''cut  or  in  the  shock":  Ford 
T.  Sutherlin,  2  Mont.  443. 

97  CkL  639-657.    PEOPLE  T.  PARKER. 

Vacancy  in  Office. — ^Under  a  statute  providing  that  in  case  of  a 
''vacancy  in  board  of  directors  of  an  insane  asylum,  said  board  may 
fill  such  vacancy,  imtil  the  convening  of  the  next  legislature,  and 
then  the  legislature  shall  fill  such  vacancy  for  the  imezpired  term  only," 
the  filling  of  vacancies  is  provided  for  in  the  sense  of  the  eighth  sec- 
tion of  article  5  of  the  constitution,  and  the  governor  has  no  power  to 
fill  them  by  appointment,  whether  the  vacancy  be  for  a  full  or  an 
unexpired  term,  pp.  645,  646. 

Referred  to  in  opinion  of  Sawyer,  J.,  in  People  v.  Tilton,  37  Cal.  621. 
AIbo  referred  to  in  the  dissenting  opinion  of  Crockett,  J.,  in  the  same 
case  in  which  he  dissented  from  the  principles  laid  down  by  the  ma- 
jority of  the  court;  and  in  dissenting  opinion  of  Sprague,  J.,  in  the 
same  case. 

Cited  in  Batterton  t.  Fuller,  6  S.  Dak.  268,  and  33  Am.  Rep.  777. 

97  Cal.  657-669.    LORD  t.  HOUGH. 

Guardian. — ^The  power  of  the  court  of  chancery  over  guardians  is 
no  greater  than  it  is  over  other  trustees,  and  it  cannot  remove  a 
guardian  except  for  good  cause  shown  or  apprehended,  p.  664. 

A  general  guardian  of  minor's  estate  is  entitled  to  the  exelusive 
care  and  management  of  the  estate  which  cannot  be  limited  by  any 
order  of  the  court  as  to  the  custody  of  the  funds:  De  Greayer  v.  Su- 
perior Court,  117  CaL  644;  59  Am.  St.  Rep.  222.  Cited,  also,  in  29 
Am.  Dec  716,  716.  note. 

Idem. — ^The  oommon  law  did  not  recognise  the  right  of  a  testator 
to  appoint  a  guardian  for  his  minor  childnoy  p.  662. 

ated  In  29  Am.  Dee.  712,  note. 
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37  Cal.  670-676.    JOHNSTON  y.  RUSSELL. 

Wagers  upon  Election  are  Void. — ^No  action  in  affirmance  of  an  il* 
legal  wager  can  be  maintained,  but  actions  which  proceed  upon  a  dis- 
affirmance of  the  contract  as  illegal  and  void  may  be  maintained  while 
the  contract  remains  executory,  p.  673. 

The  principle  that  an  illegal  wager  can  be  disaffirmed  and  stake  re- 
covered while  the  contract  remains  executory  is  well  settled  in  this 
state,  but  if  the  event  in  respect  to  which  the  wager  was  made  .has 
happened,  and  the  result  known,  the  disaffirming  party  cannot  reooTer 
back  his  stake:  Uill  ▼.  Eidd,  43  Cal.  616.  A  wager  upon  the  result 
of  a  horserace  cannot  be  enforced.  Gridley  v.  Dom,  57  CaL  79;  40  Am. 
Rep.  111.  Applied  where  a  wager  on  a  horserace  was  repudiated  he- 
fore  the  race  was  run:  Wise  v.  Rose,  110  CaL  162.  One  who  deposits 
property  with  another,  to  be  used  in  furtherance  of  a  design  to  illegally 
influence  legislation,  is  entitled  to  a  return  of  the  property,  so  long 
as  such  design  remains  unexecuted:  Wassermann  v.  Sloss,  117  CaL  433; 
59  Am.  St.  Rep.  215.  Referred  to  in  Willis  ▼.  Hoover,  9  Or^.  420. 
Cited,  also,  in  4  Am.  Dec.  299,  note;  49  Am.  Dec.  274,  note;  70  Am.  Dea 
791,  note;  11  Am.  Rep.  58,  note;  37  Am.  St.  Rep.  702,  note;  and  12  Am. 
Deo.  340,  note. 

Wagers  at  Common  Law. — ^At  common  law,  wagen  made  in  respeet 
to  matters  not  affecting  the  feelings,  interest,  or  character  of  third  per- 
sons, or  the  public  peace,  or  good  morals,  or  public  poUey  are  1^ 
contracts,  and  enforceable,  p.  672. 

Cited  m  12  Am.  Dec.  339. 

37  Cal.  676-704.    PEOPLE  ▼.  SC06GINS. 

Admission  of  Threats  as  Evidence. — Threats  made  by  the  defendsnt 
are  admissible  for  the  purpose  of  showing  that  the  circumstances  were 
such  as  to  excite  the  reasonable  fears  of  the  defendant  that  lis  life 
was  in  danger,  or  he  was  in  danger  of  serious  bodily  injury,  nnle» 
he  immediately  defend  himself,  p.  683. 

Threats  to  kill  or  injure  some  one  not  definitely  designated,  es- 
pecially when  made  before  the  commission  of  the  offense  to  which  they 
may  be  construed  to  have  reference,  are  imquestionably  admissible 
in  connection  with  other  explanatory  circumstances  and  are  proof  of 
the  corpus  delicti:  Ford  v.  State,  71  Ala.  396.  Threat  must  have  been 
previously  commimicated  to  the  accused:  People  v.  lams,  57  OaL  126 
People  V.  Carlton,  57  CaL  85,  40  Am.  Rep.  114.  Threats,  imaccompanied 
by  acts  which  threaten  the  life  or  limb  of  the  slayer,  will  not  justify  or 
excuse  a  felonious  homicide:  People  v.  Cambell,  59  Gal.  250;  43  Am. 
Rep.  260.  Sharpstein,  J.,  dissented,  citing  the  leading  case,  p.  258. 
Citea  as  an  authoritative  rule  in  People  v.  Tamkin,  62  OU.  470.  When 
it  appears  from  the  undisputed  facts  that  the  defendant  had  no  ground 
whaxever  to  apprehend  any  present  danger,  then  evidence  of  threats  bj 
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tlie  accused  cannot  be  material  for  any  purpose:  United  States  v.  Leight- 
on,  3  Dak.  Ter.  31.  Where  there  is  no  doubt  that  defendant  began 
the  encounter  resulting  in  death,  previous  threats  of  the  deceased 
are  inadmissible,  whether  or  not  they  have  been  communicated:  Bond 
y.  State,  21  Fla.  753.  There  must  be  some  overt  act  or  words  indica- 
tive of  a  present  purpose  to  do  the  injury :  State  v.  Stewart,  9  Nev.  131. 
Followed  in  State  v.  Harrington,  12  Nev.  134.  Uncommunicated  threats 
are  admissible  for  the  purpose  of  corroborating  the  evidence  of  the 
threats  which  had  already  been  given:  State  v.  Turpin,  77  N.  G.  480; 
24  Am.  Rep.  460.  Referred  to  in  dissenting  opinion  of  Clifford,  J.,  in 
Wiggins  V.  People,  93  U.  S.  485.  Cited,  also,  in  61  Am.  Dec  53,  55, 
note;  71  Am.  Dec.  381,  note;  and  43  Am.  Rep.  262,  note. 

Idem. — Threats  made  by  the  deceased  are  admissible,  on  the  part 
of  the  defendant,  although  unknown  to  him  at  the  time  of  the  homi- 
cide, as  facts  tending  to  show  which  party  was  the  aggressor,  p.  686. 

Such  evidence  is  of  little  value,  if  it  is  admissible,  when  the  prisoner 
has  provoked  the  affray,  or  when  it  affirmatively  appears  that  deeceased 
was  not  in  a  condition  to  execute  his  threat,  or  was  making  no  effort 
to  do  so:  Bums  v.  State,  49  Ala.  375.  Uncommunicated  threats  of  de- 
ceased are  inadmissible,  if  he  aid  not  first  make  some  demonstration 
of  an  intention  to  carry  them  out;  Meyers  v.  State,  62  Ala.  604.  Com- 
municated or  uncommunicated  threats  are  inadmissible,  unless  it  ap- 
pears from  the  testimony  that  at  the  time  pf  the  killing  deceased  was 
making  some  demonstration,  or  overt  act  of  attack:  Roberts  v.  State, 
68  Ala.  164.  Followed  in  People  v.  Alivtre,  55  Cal.  266,  and  People  v. 
Carlu>r,  57  Cal.  85,  40  Am.  Rep.  114,  where  the  prosecution  was  not 
allowed  to  introduce  eviaence  of  the  declarations  of  deceased  to  the 
effect  that  he  did  not  intend  to  assault  the  defendant,  before  the  de- 
fenaant  introduced  evidence  showing  that  deceased  threatened  his  life. 
"All  the  acts  and  conduct  of  the  deceased,  either  in  the  nature  of  overt 
acts  of  hostility,  or  threats  communicated  or  uncommunicated,  were 
proper  evidence  to  be  considered  as  shedding  light  upon  the  issue  as 
to  whether  the  deceased  or  the  defendant  was  the  aggressor":  People 
T.  Thompson,  92  Cal.  511.  Before  admitting  evidence  of  an  uncommuni- 
cated threat,  it  is  for  the  judge  to  decide  whether  any  foundation  has 
been  laid  therefore  by  evidence  of  a  hostile  act  or  movement  of  de- 
ceased: Davidson  v.  People,  4  Colo.  147.  Cited  in  People  v.  Chaves,  122 
Cal.  143;  note  to  State  v.  Summer,  47  Am.  St.  Rep.  724,  holding  evidence 
of  threats  by  defendant  against  deceased  prior  to  the  murder  admis- 
sible as  tending  to  show  malice.  Rule  cited  in  Bond  v.  State,  21  Fla. 
752.  Threats  of  violence  by  the  deceased  are  admissible,  where  there  is 
any  doubt  as  to  who  began  the  encounter:  Wilson  v.  State,  30  Fla. 
245.  Where  there  is  positive  and  uncontradicted  evidence  that  the 
prisoner  fired  the  first  shot,  a  previous  uncommunicated  threat  of  de- 
ceased is  inadmissible  as  tending  to  show  deceased  fired  the  first  shot, 
in  the  absence  of  evidence  showing  that  he  was  armed:  Vaughn  v.  State, 
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88  Ga.  738.  Approved  in  State  t.  Helm,  92  Iowa,  549,  and  State  t. 
Spendlove,  44  Kan.  10.  Referred  to  in  People  t.  Cook,  39  Mich.  242; 
33  Am.  Rep.  382.  Rule  adopted  in  Johnson  t.  State,  54  Miss.  432; 
and  State  t.  Faile,  43  S.  C.  61.  "Evidence  of  threats  of  deceased  is 
not  admissible  to  show  the  quo  animo  of  the  defendant,  but  it  may 
be  relevant  to  show  that  at  the  time  of  the  meeting  the  deceased  wis 
seeking  defendant's  life*':  Wiggins  v.  People,  93  U.  S.  467.  CSted  in 
Allison  V.  United  States,  160  U.  S.  216,  where  similar  threats  were  ad- 
mitted, as  tending  to  show  that  at  the  time  of  the  meeting  deceased  was 
seeking  defendant's  life.  Also  cited  in  1  Am.  Dee.  373,  note;  61  Am. 
Dec.  56,  note,  and  71  Am.  Dec.  381,  note. 

Impaneling  Jury  in  Criminal  Caae. — ^Twelve  names  must  be  drawa 
from  the  box  by  the  derk,  and  the  defendant  must  be  allowed  to  ex- 
amine  the  whole  twelve  before  exerdsing  his  right  of  peremptory  chal- 
lenge as  to  any;  and  those  not  challenged  or  excused  must  then  be 
sworn;  after  which  as  many  more  names  as  will  make  up  the  defidency 
must  be  drawn,  when  the  same  process  must  be  repeated  until  the 
jury  is  completed,  p.  680. 

Referred  to  as  the  rule  in  criminal  cases:  Taylor  v.  Western  Faeiiio 
R.  R.  Go.,  45  Gal.  332.  Affirmed,  after  careful  consideration,  in  People 
V.  Russell,  46  Gal.  122,  and  People  v.  lams,  57  Gal.  125.  Gited  and  the 
practice  approved  in  People  v.  Riley,  65  Gal.  108,  and  People  v.  Hickman, 
113  Gal.  84.  Gited  in  State  v.  Pritchard,  15  Nev.  91,  to  the  point  that 
defendant  must  exercise  his  right  of  peremptory  challenge  before  the 
jury  is  sworn.  Leading  case  held  not  in  point  owing  to  a  difference 
in  the  Practice  Act,  in  Dakota  v.  O'Hare,  1  N.  Dak.  36.  Followed  im- 
der  a  similar  statute  in  People  v.  Gallaghan,  4  Utah,  63. 

Idem— Civil  Case. — ^In  a  civil  action,  each  party  has  the  right  to  ex- 
amine the  whole  twelve  before  exercising  the  right  of  peremptory 
challenge  as  to  any;  and  if  some  are  excused  for  cause,  the  defideney 
must  be  supplied  with  other  names,  until  there  are  twelve  men  in  the 
box,  whom  the  court  shall  adjudge  to  be  competent  and  qualified  jurors; 
and  thereupon  each  party  may  exercise  the  right  of  peremptory  chal- 
lenge, p.  679. 

Said  to  be  the  correct  practice  in  Taylor  v.  Western  Pacific  R.  B. 
Go.,  45  Gal.  330,  and  in  Siloox  v.  Lang,  78  Gal.  124.  Referred  to  in  Vanoe 
y.  Richardson,  110  GaL  416. 

Challenge. — ^The  court  may,  for  good  caoae,  permit  a  diaDenge  to 
be  taken  after  the  juror  is  sworn  and  before  the  jury  is  completed,  ff» 
678,  681. 

Rule  cited  in  People  t.  Ward,  105  GaL  388. 
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38  O&I.  3-24.    EUSTACB  ▼.  JAHNS. 

Administrator  is  not  liable  as  such  for  malfeasance  or  misfeasance 
or  tort,  p.  21. 

Cited  in  Nickals  y.  Stanley,  146  Gal.  727,  neither  the  administrator  in 
official  capacity,  nor  his  bondsmen  are  liable  to  decedents'  widow  for 
appropriation  of  proceeds  of  insurance  policy  payable  to  her  which  were 
collected  by  administrator;  Briggs  v.  Breen,  123  GaL  660,  on  point  that 
executor  is  personally  liable  for  his  attorney's  fees;  Melone  y.  Davis, 
67  Gal.  282,  holding  administrator  liable  as  individual  and  not  rep- 
resentative for  amoimt  due  distributee:  Sterrett  v.  Barker,  119  Gal. 
494,  as  to  liability  for  conversion,  and  holding  further  estate  not  liable 
for  breach  of  contract  made  by  executor;  Richardson  v.  Palmer,  24  Mo. 
App.  491,  as  to  liability  for  false  representation  or  warranties,  and 
holding  further  as  to  his  general  powers  and  duties.  Cited,  also, 
in  note  on  general  subject  to  Schlicker  v.  Hemenway,  52  Am.  8t.  Rep. 
133. 

Owner  of  Lot  is  not  liable  for  failure  to  keep  in  repair  street  on  which 
his  lot  abuts,  p.  16. 

Cited  in  Martinovich  v.  Wooley,  128  Gal.  144,  holding  owner  not 
liable  to  person  injured  by  reason  of  defective  sidewalk;  Mayer  ▼• 
Ewing,  2  Penne.  (Del.)  104,  noted  under  Parsons  v.  San  Francisco,  23 
GaL  463;  City  v.  Independent  District,  53  Iowa,  367,  36  Am.  Rep.  229, 
and  City  v.  Campbell,  123  N.  Y.  417,  20  Am.  St.  Rep.  767,  as  to  liability 
to  indemnify  city  for  damages  recovered  by  one  injured  by  defective 
condition  of  street.  Cited,  also,  in  note  on  general  subject  to  Browing 
▼.  City,  63  Am.  Dec.  356,  367. 

Presentation  of  Claim  is  condition  necessary  for  bringing  action 
against  decedent's  estate,  p.  23. 

Cited  to  same  effect  in  Dodson  ▼.  Nevitt,  5  Mont.  621,  distinguishing 
claim  for  services  rendered  executor  for  benefit  of  estate. 

38  Gal.  24-30.    SinXH  ▼.  LAWRENCB.    99  Am.  Dec.  344. 

Statute  of  Limitations. — ^Running  may  be  suspended  by  agreement 
signed  by  debtor  alone,  p.  28. 

xgxS 
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Cited  in  WeUs  etc.'  Co.  v.  Enright,  127  Cal.  674,  holding  debtor*! 
agreement  not  to  plead  statute  valid  and  not  opposed  to  public  policy, 
and  of.  State  etc.  Co.  t.  Cochran,  130  CaL  252,  253,  254,  siutainiiig 
similar  agreement  by  sureties. 

Exception  to  ruling  on  demurrer  need  not  be  taken  nor  embodied  m 
bill  of  statement,  p.  28. 

Cited  to  same  effect  in  Mining  Company  v.  Weinstein,  7  Mont.  352, 
as  to  order  adjudging  costs,  when  required  to  be  made  part  of  judg- 
ment-roll; State  V.  C.  P.  R.  R.  Co.,  17  Nev.  269,  as  to  order  denying 
motion  for  new  trial;  Boukofsky  y.  Powers,  1  Utah,  334,  as  to  ruling  on 
demurrer;  Gregg  v.  Qroesbeck,  11  Utah,  322,  as  to  order  striking 
pleading  from  files.  Distinguished  in  Barber  v.  Briscoe,  8  Mont  222, 
as  to  order  denying  motion  for  continuance  when  based  on  affidafit 
inserted  in  transcript,  but  not  part  of  judgment-roll. 

38  CaL  30-40.    TOLAND  v.  MAHDELL. 

Act  to  Quiet  Land  Titles  (14  U.  S.  Stats.  218)  legalized  possession 
of  prior  locators  on  unsurveyed  lands  until  claims  thereto  adjudicated, 
p.  31. 

Cited  to  same  effect  in  Hodapp  v.  Sharp,  40  Cal.  71,  73,  discussing 
effect  of  location  of  land  in  place;  Foscalina  y.  Doyle,  47  Oal.  440, 
holding  subsequent  pre-emption  inyalid  and  ejectment  maintainable 
by  locator;  Aurrecoechea  y.  Sinclair,  60  Cal.  546,  defining  "purchasers 
in  good  faith"  as  used  in  act;  Layton  y.  Farrell,  11  Ney.  455,  as  to  pre- 
emptioner  on  unsuryeyed  sixteenth  or  thirty-sixth  section  before  listing 
to  state;  and  United  States  y.  Curtner,  14  Saw.  546,  38  Fed.  Rep.  9,  on 
point  that  state  selection  of  lien  lands  on  unsuryeyed  lands  is  invalid; 
and  see  note  upon  this  subject  to  Terry  y.  Megerle,  85  Am.  Dec.  93.  Dis- 
tinguished in  McNee  y.  Donahue,  76  Cal.  505,  as  to  sunreyed  lands  under 
second  section  of  act. 

Act  to  Quiet  Land  Titles. — Selections  date  from  notice  by  state  to 
register  of  landoffice,  p.  43. 

Cited  to  same  effect  in  Huff  y.  Doyle,  93  U.  S.  563,  confirming  sUte 
selection  of  lands  within  outboundary  of  Mexican  claim. 

Ejectment  may  be  maintained  by  one  in  possession  holding  certificate 
of  purchase,  p.  43. 

Cited  to  same  effect  in  Witcher  y.  Conklin,  84  Cal.  502,  as  to  holder  of 
receiyer's  receipt  on  pre-emption;  and  Brown  y.  Warren,  16  Nev.  234, 
holding  further  as  to  effect  of  recitals  in  such  certificate  as  evidence 
thereof;  Tarpey  y.  Desert  etc.  Co.,  5  Utah,  214,  applying  test  of  ri^t 
to  possession  to  lessee's  interest. 

38  CaL  44-51.    FALLON  y.  KAHOE.    90  Am.  Dec  847. 

Deed  by  True  Owner  will  pass  title  irrespectiye  of  name  used  by  V^ 
therein,  p.  48. 
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Cited  to  same  effect  in  Wilson  v.  White,  84  Gal.  243,  as  to  deeds  to 
and  by  one  under  assumed  fictitious  name;  Wakefield  v.  Brown,  38 
Minn.  365,  8  Am.  St.  Rep.  675,  admitting  evidence  aliunde  to  identify 
actual  grantor^  Wiohl  t.  Robertson,  97  Tenn.  465,  as  to  deed  by  owner  to 
fictitious  person  and  deed  of  trust  by  him  in  such  fictitious  name. 
Cited  in  notes  to  Scanlan  ▼.  Grimmer,  70  Am.  St.  Rep.  329;  Baumeister 
V.  Markham,  72  Am.  St.  Rep.  409;  Alexander  v.  Graves,  13  Am.  St.  Rep. 
603;  King  ▼.  Rhew,  23  Am.  St.  Rep.  86;  and  Blinn  v.  Chessman,  32  Am. 
St.  Rep.  639. 

General  Citation. — Taylor  v.  Bowen,  84  Mo.  App.  618. 

38  Gal.  51-60.    McFADDEN  ▼.  WALLACB. 

Declarations  of  one  in  possession  of  land  as  to  his  property  therein 
are  admissible  against  himself  or  those  claiming  under  him,  p.  68. 

Cited  to  same  effect  in  Sharp  v.  Blankenship,  79  Gal.  413,  as  to  loca- 
tion of  boundary  line.  Distinguished  in  dissenting  opinion  in  People 
V.  Blake,  60  Gal.  511,  main  opinion  following  principal  case;  Frink  v. 
Roe,  70  Cal.  318,  as  to  admissibility  of  such  declarations  where  evidence 
otherwise  incompetent  through  form.  ' 

Juror  held  qualified  under  facts,  p.  69  (see  62). 

Cited  in  note  on  general  subject  to  Commonwealth  v.  Brown,  9  Am. 
St.  Rep.  746. 

38  GaL  60-72.    TATES  T.  SMITH.    S.  G.  40  GaL  662. 

Res  Adjadicata. — Confirmation  of  survey  imder  act  of  June  14,  1860, 
is  judicial  and  binding  on  all  persons,  whether  intervening  or  not,  p. 
61. 

Cited  to  same  effect  in  Venard  v.  Greene,  4  iitah,  468,  as  to  effect  on 
case  of  decision  on  prior  appeal ;  and  on  same  point  in  Brim  v.  Jones,  13 
Utah,  442. 

United  States  Patent  for  Mexican  grant  is  evidence  that  claim  was 
valid  under  Mexican  laws,  p.  71  (dissenting  opinion). 

Cited  to  same  effect  in  United  Land  Association  v.  Knight,  85  Gal. 
450,  discussing  effect  of  patent  for  pueblo  lands. 

38  GaL  ^2-75.    SHSPASD  v.  McHEIL. 

Judgment  must  be  construed  in  connection  with  pleadings,  p.  74. 

Cited  to  same  effect  in  Humboldt  etc.  Go.  v.  Terry,  11  Nev.  243 
discussing  definition  and  form  of  judgments. 

Motion  for  New  Trial  cannot  reach  objection  that  judgment  is  broad- 
er than  findings  justify,  p.  74. 

Cited  to  same  effect  in  dissenting  opinion,  Simmons  v.  Hamilton,  66 
GaL  498,  main  opinion  holding  motion  proper  to  correct  like  erroneous 
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judgment  (and  see  Marshall  v.  Golden  Fleece  etc.  Co.,  16  Ney.  174,  sus- 
taining motion  to  correct  referee's  findings  when  against  law);  Roberta 
V.  Eldred,  73  Gal.  398,  as  to  error  in  relief  granted  by  judgment;  Onder- 
donk  v.  San  Francisco,  75  Cal.  539,  as  to  sufficiency  of  pleadings;  Simp- 
son v.  Ogg,  18  Nev.  34,  on  point  that  errors  in  judgment-roll  cannot  be 
reviewed  on  appeal  from  order  denying  motion. 

Appeal  from  Judgment  on  judgment-roll  will  reach  entry  of  judgment 
not  justified  by  findings,  p.  74. 

Cited  to  same  effect  in  Heinlen  v.  Heilbron,  71  Cal.  564,  where  error 
in  findings  not  specified  in  bill  of  exceptions  or  statement,  but  appeared 
on  judgment-roll. 

Street  Work. — Objection  to  approval  by  superintendent  can  be  taJcen 
only  by  appeal  to  board  of  supervisors,  p.  75. 

Cited  to  same  effect  in  Fanning  v.  Leviston,  93  CaL  188,  as  to  ob- 
jection that  street  not  properly  graded. 

Street  Work. — Assessment  may  be  validated  by  superintendent  by 
subsequent  signature,  p.  75. 

Cited  in  dissenting  opinion  in  Ede  v.  Cuneo,  126  CaL  174,  noted  under 
Himmelmann  v.  Cofran,  36  CaL  412. 

38  Cal.  76-78.    PBOPLB  y.  ROSS. 

Sheriff  and  Tax  Collector.— Offices  are  distinct,  althoogh  held  by  aame 
person,  p.  77. 

Cited  in  Oakland  v.  Snow,  145  CaL  427,  though  charter  describes  offiee 
as  that  of  auditor  and  assessor  and  also  provides  that  auditor  shaH  be 
ex  officio  assessor  and  insumbent  elected  as  auditor  and  ex  officio  as- 
sessor, bond  under  latter  description  not  void;  Butte  County  ▼.  Moigan, 
76  CaL  2,  as  to  treasurer  and  ex  officio  tax  collector,  holding  further  as 
to  liability  under  bonds;  Swinnerton  v.  Monterey  County,  76  CaL  116i 
as  to  compensation  of  tax  collector;  People  v.  Burkhart,  76  Gal  607, 
as  to  liabilities  under  respective  bonds;  State  v.  Laughton,  19  Nev.  205, 
as  to  lieutenant  governor,  and  ex  officio  state  librarian,  holding  tenure 
of  former  office  affected  by  failure  to  give  bond  in  latter;  Territory  ▼• 
Ritter,  1  Wyo.  333  (cited  in  £x  parte  Bergman,  3  Wyo.  405),  holding 
sureties  on  bond  of  probate  judge  not  liable  for  his  defalcation  as  ex 
officio  treasurer.  Distinguished  in  Redwood  City  v.  Grimmenstein,  68 
Cal.  514,  holding  sureties  on  bond  of  city  marshal  liable  for  acts  as 
ex  officio  tax  collector  whose  duties  added  to  those  of  original  office; 
Lane  v.  Coos  County,  10  Oreg.  128,  ruling  similarFy  as  to  sheriff  and  ex 
officio  tax  collector,  under  local  statutes. 

38  Cal.  78-80.    GARRISON  v.  McGLOCELBT. 

Adverse  Possession  is  not  shown  where  possession  in  subordioatioB 
to  and  in  recognition  of  owner's  title,  p.  79. 
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Cited  to  same  effect  in  Unger  y.  Mooney,  83  Cal.  695,  discussing  requi- 
sites of  adverse  possession;  Lockey  y.  Horskey,  4  Mont.  463,  holding  ad- 
verse possession  shown  by  facts. 

38  Cal.  80-84.    DUSFEE  v.  PLAISTED. 

Suscol  Ranch,  act  concerning  (12  U.  S.  State.  808)  construed,  p. 
82,  84. 

Cited  and  explained  in  Frisbie  v.  Marques,  39  Cal.  452,  455,  and 
Thompson  v.  True,  48  Cal.  610,  construing  same  act. 

United  States  Patent  is  conclusive  evidence  of  regularity  and  validity 
of  action  of  officers  in  confirming  claim,  p.  83. 

Cited  to  same  effect  in  Truckee  etc.  Co.  v.  Campbell,  44  Cal.  92,  as 
to  order  granting  franchise;  Cruz  v.  Martinez,  53  CaL  243,  as  to  ques- 
tion of  publication  of  survey. 

Action  to  Annul  Patent  can  be  brought  only  by  one  connecting  him- 
self with  source  of  title,  p.  83. 

Cited  in  Standard  etc.  Co.  v.  Habishaw,  132  Gal.  119,  noted  under 
Doll  ▼.  Meador,  16  CaL  325;  Oalifomia  Reduction  Go.  v.  Sanitary  Re- 
duction Works,  126  Fed.  42,  validity  of  grant  of  municipal  franchise  is 
not  collaterally  attackable  in  equity  by  a  private  party  on  ground  of  ir- 
regularity in  exercise  of  power  by  city  nor  because  of  forfeiture  for  non- 
performance of  conditions  imposed;  Davidson  v.  Cucamonga  etc.  Co.,  78 
Cal.  7,  denying  right  to  one  holding  certificate  of  purchase  erroneously 
issued;  De  Toro  v.  Robinson,  91  Gal.  377,  ruling  similarly  where  fraud 
in  issuance  of  patent  affected  government  alone. 

38  CaL  85-89.    GURlfEE  ▼.  MALONEY.    99  Am.  Dec.  352. 

ProtMite  Court  has  exclusive  jurisdiction  of  enforcement  of  demandR 
as  "expenses  of  administration,"  p.  87. 

Cited  in  Estate  of  Kruger,  123  GaL  394,  on  point  that  probato  court- 
may  ^  amount  of  attorney's  fees;  Joost  v.  Bennett,  123  Gal.  427,  apply- 
ing rule  to  allowance  of  fees  of  attorney  for  receiver  in  court  of  ap- 
pointment; Bush  V.  Lindsey,  44  Cal.  125,  sustaining,  however,  jurisdic- 
tion of  district  court  in  equity,  of  action  against  administrator  of 
administrator  to  settle  latter's  account  with  the  estate;  Auguisola  v. 
Amaz,  51  CaL  439,  as  to  compelling  executor  to  account  for  property  re- 
ceived by  him;  Estate  of  Page,  57  Gal.  241,  as  to  allowance  of  com- 
pensation of  attorney  for  administrator;  and  Cole  v.  Superior  Court,  63 
Cal.  88,  49  Am.  Rep.  80,  as  to  like  allowance  for  attorney  for  guardian 
ad  litem;  in  re  Gouts,  87  GaL  482,  discussing  allowance  of  claims  by 
executor  and  reference  thereof  to  court;  Dodson  v.  Nevitt,  5  Mont.  522, 
as  to  demand  for  services  rendered  executor  by  clerk.  Cited,  also,  in 
note  to  Moore  v.  Hillebrant,  65  Am.  Dec.  123,  on  allowance  of  claims; 
and  to  Deck  v.  Gerke,  73  Am.  Dec  560,  on  chancery  jurisdiction  in  pro- 
bate matters. 
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Administrator  is  personally  liable  for  services  rendered  him  by  Attor- 
ney, p.  88. 

Cited  to  same  effect  in  Estate  of  Page,  57  CaL  242;  cited,  also,  under 
.  first  head  note;  Briggs  y.  Breen,  123  Cal.  659,  noted  under  Dwindle  t. 
Henriquez,  1  Cal.  387;  McKee  v.  Hunt,  142  Cal.  628,  holding  ward  not 
liable  for  fees  of  guardian's  attorney;  Estate  of  Kruger,  143  CaL  145, 
on  point  that  attorney  of  executor  cannot  appeal  from  decree  settling 
account;  note  to  Fletcher  y.  American  etc.  Co.,  78  Am.  8t.  Rep.  204,  on 
executor's  contracts;  Lusk  y.  Patterson,  2  Colo.  App.  311,  as  to  employ- 
ment by  administratrix  of  attorney  to  obtain  reduction  of  daim  sgainit 
decedent. 

38  CaL  89-90.    AINSWOHTH  ▼.  SITT. 

Lease  is  Terminated  by  destruction  of  building,  when  pcut  of  buildlog 
alone  leased,  p.  90. 

Cited  to  same  effect  in  Shawmut  etc.  Bank  y.  Boston,  118  Mass.  128. 
as  to  leases  of  different  rooms  in  building;  Wattles  y.  South  Omaha  etc. 
Co.,  60  Neb.  264,  61  Am.  St.  Rep.  662  (and  see  note  571,  572),  dissussiog 
effect  under  local  statutes  of  destruction  by  hurricane;  Harrington  ▼. 
Watson,  11  Greg.  146,  50  Am.  Rep.  467,  holding  lease  not  to  extenil  to 
interest  in  land.  Cited  also,  in  note  on  general  subject  to  Stockwell  t. 
Hunter,  45  Am.  Dec.  225;  McMillan  y.  Solomon,  94  Am.  Dec.  664;  and  to 
Polack  y.  Pioche,  95  Am.  Dec.  122,  on  tenant's  liability  to  repair. 

1)9  Cal.  93-99.    DUNN  y.  KETCHT7M. 

State  Land.— Right  to  purchase  under  statutes  of  1803,  page  601,  does 
not  attach  until  filing  of  affidayit,  p.  97. 

Cited  to  same  effect  in  Hogan  y.  Winslow,  46  CaL  691,  holding  fvrtlier 
as  to  time  for  such  filing. 

Oatn  may  be  Taken  before  any  officer  haying  general  authority  thoe- 
for,  when  statute  silent,  p.  99. 

Cited  to  same  effect  in  Loye  y.  McAlister,  42  Ark.  185,  holding  yoid, 
howeyer,  an  affidayit  made  before  clefk  of  court  of  another  state. 

38  Cal.  99-111.    FULLER  y.  REED. 

Contract  is  not  Completed  unless  reduced  to  writing  where  this  is 
agreed  upon,  p.  108. 

Cited  to  same  effect  in  Spinney  y.  Downing,  108  Gal.  668,  holding 
further  no  estoppel  to  arise  from  yoluntary  compliance  therewith. 

Statute  of  Frauds. — Contract  yoid  in  part  thereunder  is  yoid  in  toto, 
p.  109. 

Cited  to  same  effect  in  Caylor  y.  Roe,  99  Ind.  5,  as  to  antenuptial  eon- 
tracts,  partly  on  consideration  of  marriage;  Becker  y.  Mason,  30  Kan. 
703,  as  to  contract  partly  for  conyeyance  of  realty;  Howard  y.  Brower, 
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37  Ohio  St.  408,  as  to  agreement  to  compensate  plaintiff  by  will,  either 
in  land  or  money. 

Statute  of  Frauds. — ^Party  performing  his  covenants  under  con- 
tract Toid  under  statute  may  recover  thereon  on  implied  contract,  p. 
110. 

Cited  in  Hill  v.  Den,  121  CaL  44,  but  denying  right  of  recovery  under 
facts  stated,  independently  of  specific  performance  when  contract  for 
sale  of  land  is  partly  performed. 

Gemenl  Citation. — ^Andrews  v.  Broughton,  78  Mo.  App.  188. 

38  Oa.  111-119.    WAGNER  v.  HANNA.    09  Am.  Dec.  364. 

Seserration  of  Easement  in  deed  operates  as  grant  thereof,  p. 
116. 

Cited  t«  same  effect  in  Painter  v.  Pasadena  etc.  Co.,  91  Cal.  81,  as  to 
reservation  of  profits  a  prendre;  Willoughby  v.  Lawrence,  116  lU.  19, 
56  Am.  Rep.  763,  holding  license  to  be  easement. 

Basement  must  be  based  on  dominant  and  servient  tenements,  p. 
116. 

Cited  to  same  effect  in  Cadwalader  v.  Bailey,  17  R.  L  498,  discussing 
difference  between  those  appurtenant  and  those  in  gross. 

Sight  of  Way  in  gross  is  personal  and  not  appurtenant  to  other 
premises,  p.  116. 

Cited  to  same  effect  in  Willoughby  v.  Lawrence,  116  111.  19,  66  Am 
Rap.  763,  holding  license  to  be  easement  under  facts.  Distinguished  in 
Robinson  v.  Crescent  etc.  Co.,  03  CaL  320,  discussing  rights  of  owner  of 
right  of  way  for  logging  purposes. 

88  Oil.   119-132.     HOLDEN  v.  ANDREWS. 

Estoppel  does  not  operate  against  vendee  from  prior  possessor  of 
public  lands,  as  to  subsequently  acquired  title,  where  no  title  previously 
acquired  from  latter,  p.  121. 

Cited  to  same  effect  under  like  facts  in  Bybee  v.  Oregon  etc.  Co.,  11 
Saw.  487;  26  Fed.  Rep.  591.  Approved  in  Coleman  v.  Stalnacke,  16 
8.  l)ak.  246,  where  defendant  received  possession  of  land  from  plaintiff 
under  a  contract  to  purchase,  which  defendant  forfeited,  he  is  estopped 
from  disputing  plaintiff's  title. 

88  Gal.  133-136.    ROWLAND  v.  AITCH. 

Statute  of  Frauds. — Guaranty  of  note  is  not  within,  if  made  prior  to, 
or  contemporaneously  with,  its  execution,  p.  185. 

Cited  to  same  effect  in  Crooks  v.  Tully,  60  Cal.  267,  holding  indorse- 
ment in  suit  within  statute;  Gagan  v.  Stevens,  4  Utah,  352,  853,  as  to 
guaranty  made  after  execution  but  before  delivery. 
Notes  Cal.  Rep.— 121. 
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38  CaL  137-138.    PEOPLE  T.  ST.  CLAIR. 

Burglary. — Ownership  of  room  entered  may  be  alleged  as  m  penon 
renting  same  as  lodger,  p.  138. 

Cited  to  same  effect  in  State  v.  Johnson,  4  Wash.  595,  holding  ooeu- 
pant  to  be  lodger  and  not  temporary  guest;  and  Leslie  t.  State,  35 
Fla.  180,  as  to  lessee  of  office.  Cited,  also,  in  note  to  People  t.  Bidiarda* 
2  Am.  St.  Rep.  390,  on  general  subject. 

38  CaL  138.    SPLIVALLO  T.  PATTEN. 

Failure  of  Consideration  is  no  defense  after  bona  fide  assigunent  of 
note  in  action  by  assignee  against  maker,  p.  139. 

Cited  in  note  to  Rus-^  etc  Co.  ▼.  Muscupiabe  etc  Co.»  66  Am.  St  Eepi 
197,  on  general  subject. 

General  Citations.— Wolff  v.  Connecticut  Mut.  Life  Ins.  Go.  2  Flipfk 
355,  Fed.  Oas.  No.  17,929. 

38  CaL  141-148.    PEOPLE  T.  TOSSEa 

Irregularities  at  Trial  will  not  be  considered  in  absence  of  objeetloi 
and  exception,  p.  142. 

Cited  to  same  effect  in  Higley  ▼.  Gilmer,  3  Mont.  439,  as  to  impropar 
statements  of  counsel  on  argument. 

Errors  in  Instructions  brought  up  without  statement  of  eyidence  will 
not  warrant  vacating  yerdict,  unless  erroneous  under  every  conceivable 
state  of  facts,  p.  143. 

Cited  to  same  effect  in  concurring  opinion.  Cutler  v.  Hurlbut,  29  Wis. 
169;  State  v.  Mason,  24  Mont.  344,  noted  under  People  v.  Dick,  34 
Cal.  663;  People  v.  Mendelhall,  136  Cal.  347,  holding  instruction  not 
prejudicial;  People  v.  Wong  Fook  Sam,  146  Cal.  115,  in  perjury  prose- 
cution, instruction  that  if  jury  satisfied  beyond  reasonable  doubt  bj 
testimony  of  two  witnesses  or  of  one  witness  and  corroborating  cir- 
cumstances, that  testimony  given  at  trial  was  false  verdict  should  be 
guilty,  not  reversible  error  in  absence  of  bill  of  exceptions;  note  on 
general  subject  to  People  v.  Levison,  76  Am.  Dec.  507;  People  v.  King, 
87  Am.  Dec.  102. 

38  CaL  145-151.    PEOPLE  v.  EELLT.    99  Am.  Dec  360. 

State  Courts  have  no  jurisdiction  of  charge  of  perjury  in  affidavit 
before  land  office  as  to  public  lands,  p.  149. 

Cited  to  same  effect  in  Hoke  v.  People,  122  Dl.  519,  granting  jurisdie- 
tion,  however,  in  case  of  forgery  of  draft  by  officer  of  national  bank; 
but  see  on  last  point  People  v.  Fonda,  62  Mich.  407,  denying  jurisdie- 
tion  in  case  of  larceny  of  funds  of  national  bank  by  its  clerk;  In  re 
Loney,  134  U.  8.  376,  as  to  perjury  before  notary  in  deposition  In  con- 
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tested  election  of  oongressman;  In  re  Fftir,  100  Fed.  157,  denying  appH- 
eability  of  state  statutes  to  act  of  military  officer  of  the  United  States 
while  acting  as  such;  note  on  general  subject  to  State  ▼.  Shnpe,  86  Am. 
Dec  492;  Exum  y.  State,  26  Am.  St.  Rep.  703;  Gopp  v.  Louisville  etc. 
Co.,  26  Am.  St.  Rep.  200. 

General  Citation.— Ex  parte  Bridges,  2  Woods,  428,  Fed.  Cas.  No. 
1,862. 

38  CblL  161-164.     KENNEDY  T.  HIBESNIA  SAVIN6S  &  LOAN  SO* 
CIETY. 

Service  of  Garnishment  on  banking  corporation  is  invalid  If  made  on 
teller,  p.  163. 

Cited  to  same  effect  in  Blanc  v.  Paymaster  etc.  Co.,  06  CaL  631,  29  Am. 
St.  Rep.  164,  as  to  service  on  clerk  in  store  belonging  to  mining  corpo- 
ration, and  holding  designation  in  return  not  conclusive;  Great  West 
etc.  Co.  V.  Mining  Co.,  12  Colo.  61,  13  Am.  St.  Rep.  209,  as  to  service 
of  summons  on  foreman  of  corporation  that  had  general  managing 
agent;  Lonkey  v.  Keyes  etc.  Co.,  21  Nev.  317,  as  to  service  of  summons 
on  deputy  where  statute  prescribed  service  on  principal;  Doe  v.  Spring- 
field Boiler  &  Mfg.  Co.  104  Fed.  687;  Lee  v.  State,  102  Ga.  226. 

38  GaL  168-163.    KIHSTEIN  v.  MADDEN. 

Statement  on  Appeal  need  not  contain  moving  papers  at  length  when 
sufficiently  identifying  and  referring  to  them,  p.  162. 

Cited  to  same  effect  in  Sharon  v.  Sharon,  76  Cal.  641,  as  to  exhibits 
referred  to  in  statement  but  following  its  authentication;  and  Moore 
V.  Taylor,  1  Idaho,  684,  as  to  like  statement. 

Filing  of  Amended  Answer,  pending  motion  for  judgment  on  plead- 
ings, should  be  allowed,  p.  163. 

Cited  to  same  effect  in  Seehom  v.  B.  M.  etc.  Co.,  60  Cal.  261,  as  to 
filing  of  supplemental  answer  setting  up  release;  Farmers'  etc.  Bank 
V.  Stover,  60  Cal.  396,  as  to  amendment  of  answer  during  trial  as  to  pay- 
ment; and  McCausland  v.  Ralston,  12  Nev.  203,  as  to  like  amendment, 
alleging  fraud;  Robinson  v.  Davis,  66  Ark.  432,  permitting  amendment 
of  petition  on  affirmance  of  order  sustaining  demurrer  thereto;  Martin 
T.  Luger,  8  N.  Dak.  223,  noted  under  Smith  v.  Yreka  Water  Co.,  14 
Gal.  201.  Ward  v.  Clay,  82  Cal.  609,  as  to  amendment  of  stipulation  ad- 
mitting facts,  when  entered  into  by  mistake  of  law;  Bums  v.  Scoofy, 
98  Cal.  276,  as  to  amendment  of  answer  and  reversing  order  striking  out 
answer  capable  of  amendment. 

Denial  on  Information  and  Belief  need  not  follow  language  of  etat- 
nte,  p.  163. 

Cited  in  note  on  general  subject  to  Humphreys  ▼.  McCall,  70  Am. 
Dec  631 
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38  Gal.  163-lOe.    HIMMBLMANir  t.  SEAT. 

Street  Work. — ^Recording  of  affidavit  of  demand  may  be  made  at  any 
time  if  owner's  rights  not  prejudiced  by  delay,  p.  165. 

Cited  to  same  effect  in  McVerry  y.  Boyd,  89  CaL  308,  as  to  delay  in 
indorsing  extension  on  contract;  and  £de  v.  Knight,  93  Gal.  182,  as  to 
failure  of  street  superintendent  to  record  resolution  of  extensioD  dur- 
ing life  of  contract. 

88  Gal.  168176.    PBOPLB  ▼.  PRSSIDBNT  AUD  TRUSTEES  OF  THB 
COLLEGE  OF  CALIFORNIA. 

Trostees  of  College  can  disincorporate  it  and  transfer  all  property  to 
similar  institution,  p.  170. 

Cited  to  same  effect  in  Mason  ▼..  Atlanta  Fire  Co.,  70  Ga.  809,  48  Am. 
Rep.  586,  on  point  that  heirs  of  deceased  member  of  volunteer  fire  com- 
pany cannot  share  in  property  on  dissolution,  although  aojuired  by  do- 
nation; and  Weyeth  etc.  Co.  v.  James  etc.  Co.,  15  Utah,  128,  sostainlng 
preference  by  insolvent  corporation.  Cited,  also,  in  note  to  Ifineis' 
Ditch  Co.  V.  Zellerbachf  99  Am.  Dec  334,  upon  alienation  of  entire  oo^ 
porate  assets. 

38  Gal.  175  183.    HIMMELMAim  v.  STEINER.    S.  G.  HIMHELMAHH 
T.  SULLIVAN,  40  Gal.  126. 

Street  Assessment  to  'Unknown''  Owner  is  valid  when  soperintend- 
ent  is  in  doubt  as  to  ownership,  p.  176. 

Cited  to  same  effect  in  Hewes  v.  Reis,  40  Gal.  261 ;  Stockton  v.  Don- 
ham,  59  Gal.  609,  holding  void,  however,  assessment  to  "8,  D.  and  im- 
known,"  and  Stockton  v.  Dunham,  59  Gal.  611,  ruling  similarly  what 
made  to  ''S.  D.  or  unknown**;  Gwynn  v.  Dierssen,  101  Gal.  566,  where 
swamp  land  assessment  made  to  "G.  and  unknown";  Bweigle  t.  Gatee, 
9  N.  Dak.  545,  noted  under  Smith  v.  Davis,  30  CaL  537;  French  t. 
Spalding,  61  N.  H.  402,  although  name  of  owner  (nonresident)  was 
known  to  one  of  the  Sssessors. 

Street  Work. — ^Property  owners  become  affected  with  UabiUty  only 
upon  issuance  of  proper  assessment,  p.  178. 

Cited  to  same  effect  in  Himmelman  v.  Spanagle,  39  Gal.  392;  Dyer  ▼• 
Barstow,  60  CaL  654. 

88  Gal.  183-191.     PEOPLE  T.  FRAKCIS. 

Affidavit  for  Continuance  in  criminal  eaiie,  became  of  absesee  of 
witness,  held  to  be  insuffident,  p.  186. 

Cited  in  People  v.  Brown,  46  CaL  103,  holding  continuance  improperly 
refused  under  facts;  People  v.  Ah  Yute,  53  CaL  614;  People  v.  Uyshon, 
108  Cal.  444;  State  v.  Chapman,  6  Nev.  327;  State  v.  CFlaherty,  7  Net. 
156;  Stete  v.  O^eil,  13  Greg.  186,  holding  affidavit  insufficient;  and  floa- 
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cuniag  opinion  in  Willard  v.  Superior  Court,  82  CaL  466,  discuBsing 
right  of  defendant  to  compel  attendance  of  witnesses  then  in  prison. 

Continuance  of  Insanity  will  not  be  presumed  when  not  proved  to 
have  ineviously  been  habitual,  p.  188. 

Cited  to  same  effect  in  People  ▼.  Smith,  57  CaL  132;  People  ▼.  Iiane, 
101  GaL  519;  People  v.  Sehinitt,  106  CaL  53;  Langdon  v.  People,  133  IlL 
406;  State  ▼.  Hayward,  62  Minn.  492;  State  t.  Lowe,  93  Mo.  571;  Wolff 
T.  Insurance  Co.  2  PUpp.  362,  Fed.  Cas.  No.  17,929,  holding  insanity 
not  shown  imder  facts  stated;  note  to  Knights  v.  State,  76  Am.  St. 
Rep.  86,  and  McMechen  v.  McMechen,  41  Am.  Rep.  687. 

38  CaL  19M94.    CASB  t.  CODDIHG. 

Resulting  Trust  will  arise  where  property  is  conveyed  to  A,  but  pur* 
chase  money,  or  part  thereof,  was  paid  by  By  p.  193. 

Cited  to  same  effect  in  Roberts  v.  Ware,  40  CaL  637,  holding  no  trust 
to  arise  unless  plaintiff  has  paid  purchase  money  at  time  of  purchase; 
and  see  O'Connor  v.  Irvine,  74  CaL  440,  where  held  to  have  been  so 
paid;  and  Hellman  v.  Messmer,  75  CaL  170,  where  advance  to  grantee 
in  form  of  loan  held  sufficient;  Somers  v.  Overhulser,  67  Cal.  237;  Wat- 
son ▼.  Murray,  54  Ark.  605;  Lipscomb  v.  Nichols,  6  Colo.  293;  Thur- 
ber  V.  La  Roque,  105  N.  C.  308,  as  to  trust  pro  tanto;  and  on  same 
point  Murphy  v.  Clayton,  118  Cal.  157,  as  to  establishment  of  trust 
against  estate  of  decedent  grantee;  South  S.  B.  etc  Co.  v.  S.  B.  Nat. 
Bank,  127  CaL  247,  holding  such  trust  established  and  discussing  rights 
of  beneficiary  thereunder  and  on  same  points  in  Thum  v.  Wolstenholme, 
21  Utah,  467;  Puckett  v.  Benjamin,  21  Greg.  380;  Southmayd  v.  South- 
may  d,  4  Mont.  HI,  holding  no  trust  shown  under  facts,  but  mining  part- 
nership; Graham  v.  Selbie,  8  S.  Dak.  612,  also  ruling  against  trust  be- 
cause payment  of  consideration  by  plaintiff  not  shown;  Shaffer  v. 
Petty,  30  W.  Va.  257,  discussing  necessary  defendants  in  action  in  ref- 
erence to  such  trust.  Cited,  also,  in  note  on  general  subject  to  Neill  v. 
Keese,  51  Am.  Dec.  763. 

Newly  Discovered  Evidence.— Affidavit  on  motion  for  new  trial  based 
on  this  ground  should  show  sufficient  excuse  for  failure  to  obtain  wit- 
nesses' affidavits,  p.  194. 

Cited  in  note  on  general  subject  to  Forester  t.  Guard,  12  Am.  Dee. 
143;  Rogers  v.  Huie,  54  Am.  Dec.  304. 

General  Citation.— Thum  v.  Wolstenholme,  21  Utah,  465. 

38  CaL  196-201.     ROURKB  T.  McLAXJOHLIlf. 

Vendor  and  Vendee. — ^When  agreements  of  vendee  are  independent, 
performance  by  vendor  are  not  a  condition  precedent  to  his  action,  p. 
109. 

Cited  in  First  Nat.  Bank  v.  Spear,  12  S.  Dak.  114,  holding  i^preements 
as  to  lease  and  purchase  of  stock  to  be  independent. 
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Specific  Peif  onnance  will  be  decreed  as  to  lands  situate  here,  altbangb 
defendant  is  absent  from  state,  p.  200. 

Cited  to  same  effect  in  Loaiza  v.  Superior  Court,  85  GaL  32,  20  Am. 
St.  Rep.  209,  affirming  jurisdiction  to  cancel  contract  made  here  as  to 
lands  in  Mexico,  although  pUiintiff  was  nonresident;  Felch  y.  Hooper, 
119  Mass.  68,  as  to  action  to  establish  implied  trust  as  to  land  although 
owner  nonresident.  Cited,  also,  in  note  on  general  subject  to  Newton  t. 
Bronson,  67  Am.  Dec  98. 

Contract  for  Reconveyance,  after  deed,  is  mortgage,  and  deed  pasaei 
title,  p.  199. 

Distinguished  in  Central  Pacific  etc.  Co.  v.  Mudd,  69  CaL  691,  hold- 
ing transaction  to  be  contract  of  purchase  and  not  mortgage.  (Sted  in 
Westervelt  v.  Huiskamp,  101  Iowa,  202,  on  point  that  vendee's  liability 
on  contract  for  purchase  of  land  does  not  cease  by  failure  to  make  stip- 
ulated payment,  although  contract  provides  for  forfeiture  in  that 
event. 

38  Cal.  201-203.     6RSEN  v.  KILLEY. 

Specification  of  ParticularB  of  insuffideney  of  evidence  is  ooscntitl 
in  statement,  p.  201. 

Cited  to  same  effect  in  Gill  v.  Hecht,  13  Utah,  8,  holding  fnrtbtf 
as  to  order  disallowing  amendment  of  statement. 

38  Cal.  203-216.    WHEELER  v.  FARMER. 

Statute  of  Frauds. — ^Evidence  of  value  of  serrioes  fixed  by  oontraet 
void  thereunder  is  inadmissible  i  naction  for  quantum  meruit  for  mek 
services,  p.  210. 

Partnership  consists  of  Joint  undertaking  to  share  profits  and  Iobmi, 
p.  218. 

Cited  to  same  effect  in  Smith  v.  Schultz,  89  CaL  636,  holding  agree- 
ment for  farming  on  shares  a  lease  and  not  a  partnership;  and  Har- 
ris V.  Hillegass,  64  Cal.  468,  holding  partnership  shown  by  facts;  State 
Bank  v.  Kelley,  47  Neb.  682,  holding  no  partnership  shown  in  threshuig 
macnrne;  Brown  v.  Watson,  72  Tex.  221,  ruling  similarly  where  share 
of  profits  received  by  way  of  compensation.  Cited,  also,  in  De  Leonis 
V.  Etchepare,  120  Cal.  410,  discussing  validity  of  attachment  based  on 
relation  of  attorney  in  fact;  and  in  note  on  general  subject  to  Loomis  ▼. 
Marshall,  30  Am.  Dec.  608. 

Affidavit  for  Attachment  is  valid  though  made  before  oommencement 
of  action,  p.  216.  ) 

Cited  in  Clarke  v.  Mohr,  126  Cal.  643,  on  point  that  appeal  bond  be- 
comes valid  on  its  filing  irrespective  of  time  of  execution;  Kesler  ▼. 
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Lapbam,  46  W.  Va.  297,  holding  that  reasonable  time  may  elapse  be- 
tween its  execution  and  filing. 

Affidavit  for  Attachment  need  only  state  ultimate  facts  required  by 
statute,  p.  215. 

Cited  to  same  effect  in  Bank  v.  Boyd,  86  Cal.  388,  and  Crawford  v. 
Roberts,  8  Oreg.  326,  as  to  action  on  note;  Josephi  v.  Mady  etc.  Co., 
13  Mont.  203,  sustaining  order  allowing  amendment  of  affidavit  at  trial; 
Newell  y.  Whitwell,  16  Mont.  259,  as  to  requirement  that  debt  must  be 
shown  to  be  upon  contract,  and  holding  further  as  to  amendment  of  af- 
fidavit. Distinguished  in  First  Nat.  Bank  v.  Swan,  3  Wyo.  365,  holding 
allegation  of  facts  necessary.  Cited,  also,  in  note  on  general  subject 
to  Fridenberg  v.  Pierson,  79  Am.  Dec.  171,  and  at  173,  on  order  of 
filing  of  affidavit  and  issuance  of  writ. 

Cited  to  same  effect  in  McElroy  v.  Ludlum,  32  N.  J.  Eq.  835,  as  to 
parol  agreement  to  convey  land  as  compensation  for  services. 

Attachment.— Clerk  of  Court  acts  ministerially  in  issuing  writ,  p. 
215. 

Cited  in  Central  etc.  Co.  v.  Campbell  etc.  Co.,  173  U.  8.  96,  sustain- 
ing statute  granting  probate  judge  power  to  issue  the  writ. 

38  Cal.  216-230.    GARWOOD  y.  HASTINGS. 

Allegation  of  ''Ownership"  is  substantially  one  of  seisin  in  fee,  p. 
218. 

Cited  to  same  effect  in  Ferrer  v.  Home  etc.  Co.,  47  CaL  431,  sustain- 
ing allegations  of  ownership  in  action  on  insurance  policy;  Turner  v. 
White,  73  CaL  300,  holding,  however,  such  allegation  to  be  conclusion  of 
law  where  deraignment  also  pleaded;  Heeser  v.  Miller,  77  CaL  193,  hold- 
ing allegation  generally  to  be  one  of  ultimate  fact  and  distinguishing 
Turner  case,  supra;  Souter  v.  Maguire,  78  CaL  544,  ruling  similarly  as 
to  action  to  quiet  title  to  mining  claim;  Johnson  v.  Vance,  86  CaL  130, 
as  to  allegation  of  ownership  in  fee  simple,  in  ejectment. 

Deed  to  Grantee  Under  Aaanmed  Name  passes  title,  and  is  valid,  p. 


Cited  to  same  effect  in  Wilson  v.  White,  84  CaL  243,  under  similar 
facta. 

Legal  Name  at  oommon  law  is  real  Christian  name,  p.  222. 

Cited  to  same  effect  in  Wiebbold  T.  Hermann,  2  Mont,  610,  holding 
name  by  initials  insufficient. 

Death. — ^Finding  of  held  supported  by  evidence,  p.  222. 

Cited  in  note  on  presumption  of  death  to  Hoyt  y.  Newbold,  46  Am. 
Rep.  767,  citing,  however,  dissenting  opinion,  p.  229. 

Adverse  Possession. — Burden  of  proof  is  on  defendant,  plaintiff  hav- 
ing shown  title,  p.  223. 
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Cited  to  same  effect  in  Reynolds  ▼.  Willard,  80  GaL  607,  m  to 
ment  and  payment  of  taxes;  De  Frieze  ▼.  Quint,  94  Oal.  663,  28  An. 
St.  Rep.  157,  as  to  hostility  of  possession  and  claim. 

Tax  Sale. — One  cannot  buy  against  whom  tax  was  levied  and  wImm 
duty  it  was  to  pay,  p.  223. 

Cited  to  same  effect  in  Wambole  v.  Foote,  2  Dak.  Ter.  27,  where  Isad 
sold  to  third  person  but  assignment  of  certificate  taken;  Keil  t.  West, 
21  Fla.  627,  as  to  purchase  by  mother  while  in  possession  and  mantge- 
ment  of  lands  of  infant  children;  Battin  y.  Woods,  27  W.  Va.  67,  ss  to 
purchase  by  tenant  in  common;  Hadley  y.  Musselman,  104  Ind.  461, 
sustaining,  however,  purchase  by  bailee  for  hire  under  no  duty  to  psy. 
Cited,  also,  in  note  on  general  subject  to  Blake  v.  Howe,  15  Am.  Dee. 
685;  MoflS  T.  Shear,  86  Am.  Dec  100;  Cone  y.  Wood,  75  Am.  St  Bep^ 
229,  250. 

Aasesameiit  ia  Void  where  yalnation  not  expressed  in  dollare  tni 
cents,  p.  223. 

Cited  to  same  effect  in  Ward  v.  Commissioners,  12  Mont.  34,  holdiiig 
assessment  sufficient,  however,  where  meaning  of  numerals  used  ie  in- 
dicated by  other  facts.  Cited,  also,  in  note  on  general  subject  to 
Keane  v.  Cannovan,  82  Am.  Dec  747. 

38  CaL  230-234.    ALTHOF  v.  CONHSIM.    99  Am.  Dec.  363. 

Haxital  Property  acquired  during  coverture  is  presumed  to  be  eon- 
mimity,  in  absence  of  proof  otherwise,  p.  233. 

ated  to  same  effect  in  Schuler  v.  S.  &  L.  Soc,  64  CaL  398.  Cited,  aleo, 
in  note  on  general  subject  to  Cooke  v.  Bremond,  86  Am.  Dec  636,  6S7; 
Shaw  V.  Hill,  96  Am.  Dec.  423;  Morris  v.  Hastings,  8  Am.  St  Repu  574; 
People  v.  Swalm,  13  Am.  St.  Rep.  100. 

Community  Piopeity  is  subject  to  disposition  of  husband  alone,  pi 
283. 

Cited  to  same  effect  in  TohnsA  v.  Smith,  85  CaL  283,  holding  proper^ 
community  under  facts. 

Prayer  of  Complaint  is  not  demurrable,  p.  234. 

Cited  to  same  effect  in  Bailey  v.  Dale,  71  CaL  87,  as  to  prayer  for  ex- 
emplary damages  where  no  facts  in  support  thereof  alleged;  Moiw 
T.  Swan,  2  Mont  309,  as  to  piayer  for  treble  daanges  in  trespass. 

38  CaL  234-242.    TEYIS  T.  HICk& 

Tenant  in  Common  has  undivided  interest  in  every  part  of  eonuaoe 
lands,  p.  239. 

Cited  in  note  to  Miarshall  v.  Palmer,  50  Am.  Si.  R^  845,  as  to  ri^ 
Iwtween  ootenanta. 
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Writ  of  Assistance  cannot  run  against  person  not  holding  under  ex- 
ecution defendant  in  action,  p.  241. 

Cited  in  note  on  general  subject  to  Howard  ▼.  Kennedy's  Exrs.,  39 
Am.  Dec.  312;  Wilson  v.  Polk,  61  Am.  Dec  166,  168;  Lee  Chuck  y.  Quan 
etc.  Co^  16  AncL  St.  Rep.  69,  00. 

38  CaL  242-269.    BELLOC  T.  DAVia 

Statute  of  Limitations  on  note  providing  that  entire  amount  shall 
become  due  on  default  in  payment  of  interest,  runs  from  date  of  note's 
nuiturity,  p.  248. 

Cited  in  Citizens'  Bank  ▼.  Jones,  121  CaL  33,  holding  provision  as  to 
payment  before  maturity  "if  desired"  an  option  for  benefit  of  payee 
alone;  Cal.  etc  Soc.  v.  Culver,  127  Cal.  112,  and  Moore  v.  Russell,  133 
Cal.  301,  86  Am.  St.  Rep.  170,  discussing  rights  of  mortgagee  under  note 
containing  similar  provision;  De  Voe  v.  Rundle,  33  Wash.  611,  where 
limitations  has  run  against  a  mortgage  it  cannot  be  revived  by  any 
act  of  the  mortgagor  as  against  a  subsequent  judgment  lien;  Mason 
▼.  Luce,  116  CaL  236,  as  to  similar  note  secured  by  mortgage;  and  on 
same  point  in  Watts  v.  Creighton,  86  Iowa,  168. 

Waiver  of  Forfeiture  of  credit  by  nonpayment  of  interest  will  be 
established  by  acceptance  of  interest  after  such  default,  p.  261. 

Cited  in  note  on  general  subject  to  Clark  v.  Jones,  43  Am.  Dec.  708. 

Agreement  by  Wife  to  bring  her  prior  note  and  mortgage  within 
Specific  Contract  Act,  is  invalid  unless  executed  in  mode  required  by 
statute,  p.  266. 

Cited  to  same  effect  in  Vantilburg  v.  Black,  3  Mont.  464,  as  to  de- 
ficiency judgment  on  joint  note  of  spouses  secured  by  mortgage  on  hus- 
band's property,  but  holding  judgment  merely  erroneous  when  cover- 
ture not  pleaded  as  defense. 

Consideration. — ^Forbearance  to  sue  on  note  is  sufficient  consideration 
for  promise  to  pay  in  gold  coin,  p.  266. 

Cited  in  Wells  etc  Co.  v.  Enright,  127  CaL  673,  applying  rule  to 
agreement  to  waive  statute  of  limitations  based  on  such  considera- 
tion. 

Judicial  Notice  extends  to  comparative  market  values  of  l^;al  tender 
notes  and  gold,  p.  267. 

Cited  in  note  on  general  subject  to  lAnfear  v.  Mestler,  89  Am.  Dec 
681,  696. 

Agreement  ia  Specific  when  referring  to  all  existing  indebtedness, 
p.  267. 

Cited  in  note  to  Bowen  v.  Ratcliff,  49  Am.  St.  Rep.  208,  on  descrip- 
tion of  indebtedness  in  mortgage 

Agreement  of  Mortgagor  as  to  waiver  of  Legal  Tender  Act  can- 
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not   affect   encumbrances   between   mortgage  and  soch   agreement,  p. 
257. 

Cited  in  Brandenstein  v.  Johnson,  140  CaL  32,  noted  under  Lord  ▼. 
Morris,  18  CaL  490;  Wood  t.  Goodfellow,  43  CaL  188,  as  to  mortgagors 
absence,  suspending  statute  of  limitations. 

General  Citation.— San  Antonio  Real  Estate  etc  Co.  v.  Stewart,  94 
Tex.  446. 

38  CaL    259-263.    RUSSELL  T.   MALLON. 

Landlord  is  Estopped  by  judgment  against  tenant  in  ejectment  wben 
notified  thereof  and  assuming  defense,  p.  262. 

Cited  to  same  effect  in  Douglas  v.  Fulda,  45  CaL  694,  as  to  oonverae 
of  rule;  Cited  in  Loftis  v.  Marshall,  134  CaL  397,  86  Am.  St.  Rep.  288, 
noted  under  Valentine  y.  Mahoney,  37  CaL  389.  Distinguished  in 
Altschul  y.  Polack,  55  CaL  639,  640,  where  landlord's  title  not  adjud- 
icated upon;  Carr  y.  United  States,  98  U.  S.  437,  as  to  judgments 
against  agents  of  United  States.  Cited,  also,  in  note  to  Howard  ▼. 
Kennedy's. Exrs.,  89  Am.  Dec.  311,  313,  upon  dispossession  under  judg- 
ment in  ejectment;  Caperton  y.  Schmidt,  85  Am.  Dec.  210,  as  to  con- 
clusiveness of  such  judgments;  Oetgen  y.  Rots,  95  Am.  Dec  473,  on  gen- 
eral subject. 

38  CaL  263-265.    HURT  t.  WILSON. 
Assignment  of  Debt  carries  its  security  likewise,  p.  266. 

Cited  to  same  effect  in  Schlieman  y.  Bowlin,  36  Min.  199,  as  to  rif^t 
of  assignee  of  judgment  in  repleyin  to  sue  on  bond  to  secure  retom  of 
property. 

38  CaL  265-278.    GALLAIVD  t.  OALLAND.    a  0.  44  OaL  479,  477;  13 
Am.  Rep.  168. 

Community  Property. — ^Theory  of  diyision  of  on  dfyoroe  is  that  prop- 
erty was  acquired  by  joint  efforts  of  spouses,  p.  271. 

CUed  to  same  effect  in  De  Godey  y.  Godey,  39  CaL  164,  granting  in- 
junction to  prevent  transfer  of  such  property  by  husband  in  eTssion 
of  diyorce  decree  (but  see  Greiner  y.  Greiner,  58  CaL  120,  distinguish- 
ing  main  case  and  denying  right  of  action  by  wife  before  diyoroe  to  set 
aside  transfer  of  common  property). 

Alimony  may  be,  granted  in  special  action  in  equity,  although  diroree 
not  prayed  for,  p.  266. 

Cited  to  same  effect  in  Poole  y.  Wilbur,  96  CaL  342,  granting  same  on 
cross-complaint  of  wife  defendant  in  action  for  annulment  for  bigamy; 
Murray  v.  Murray,  115  CaL  274,  56  Am.  St.  Rep.  102,  granting  re- 
ceiver, pendente  lite,  over  husband's  property;  Livingston  v.  Superior 
Court,  117  CaL  634,  635,  affirming  main  case  and  applying  rule  as  to 
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equitable  jurisdiction  to  action  by  indigent  husband  to  compel  support 
by  wife  from  her  separate  property:  Hinds  ▼.  Hinds,  80  Ala.  226;  Wood 
T.  Wood,  54  Ark.  176,  under  local  statute;  setting  aside  transfer  of  prop- 
erty in  evasion  of  claim  for  alimony:  In  re  Popejoy,  26  Colo.  35^  77  Am. 
St.  Rep.  224  (and  note,  pages  233,  235),  holding  action*  maintainable 
under  local  statutes;  Daniels  v.  Daniels,  9  Colo.  148,  151,  in  action  to  set 
aside  articles  of  separation  and  for  alimony  pendente  lite:  Graves  v. 
Graves,  36  Iowa,  314;  14  Am.  Rep.  529;  Garland  v.  Garland,  50  Miss. 
708,  710,  713;  Earle  v.  Earle,  27  Neb.  282;  20  Am.  St.  Rep.  670;  Coch- 
ran V.  Cochran,  42  Neb.  620,  holding  further  as  to  pleading  and  amount 
allowable:  Bueter  v.  Bueter,  1  S.  Dak.  102,  holding  attorney's  fees  also 
allowable:  Milliron  ▼.  Milliron,  9  S.  Dak.  183,  allowing  temporary  ali- 
mony and  counsel  fees  therein:  Stewart  v.  Stewart,  27  W.  Va.  172,  en- 
forcing such  a  decree  rendered  in  another  state.  Denied  in  Trotter  v. 
Trotter,  77  HI.  512.  Cited,  also,  in  note  on  general  subject  to  Fischli  v. 
Fischli,  12  Am.  Dec.  257,  Parsons  v.  Parsons,  32  Am.  Dec.  380;  MethviD 
▼.  Methvin,  60  Am.  Dec.  667. 

General  Citation. — ^Long  v.  Long,  78  Mo.  App.  37. 

38  Cal.  278-285.     SPANAGEL  v.  DELLINGER.     S.  C.  34  Cal.  476. 

Declarations  of  Grantor  after  conveyance  and  transfer  of  possession 
«re  inadmissible  to  impeach  validity  of  transfer,  p.  282. 

Cited  to  aame  effect  in  Bris waiter  v.  Palomares,  66  Cal.  261,  as  to  dec- 
larations that  transfer  made  in  fraud  of  creditors.  Distinguished  in 
Wormouth  v.  Johnson,  68  Cal.  624,  admitting  such  evidence  as  to  holding 
of  property  in  trust.  Cited,  also,  in  note  on  general  subject  to  Massey 
▼.  Gorton,  90  Am.  Dec.  300. 

Injury  is  Presumed  from  admission  of  improper  testimony,  p.  282. 

Cited  to  same  effect  in  Sweeney  v.  Reilly,  42  GaL  407;  Estate  of 
Toomes,  54  Cal.  516,  as  to  exclusion  of  proper  evidence;  Storch  v.  Mc- 
Cain, 85  Cal.  308;  People  v.  Ah  Own,  85  Cal.  684;  Blakely  v.  Blakely, 
80  Cal.  326,  as  to  refusal  to  consider  cross-complaint  in  divorce  suit, 
holding,  however,  no  injury  apparent  on  inspecting  whole  record. 

Motion  for  New  Trial  cannot  raise  question  of  sufficiency  of  com- 
plaint, p.  284. 

Cited  in  Byzbee  v.  Dewey,  128  Cal.  826,  on  point  that  sufficiency  of 
complaint  cannot  be  attacked  on  appeal  from  order  granting  new 
trial.  Brison  v.  Brison,  00  Cal.  327,  as  to  this  point,  and  also  sufficiency 
of  findings  to  support  judgment:  Taylor  v.  Hill,  115  Cal.  147.  Distin- 
guished in  Alpers  v.  Hunt,  86  Cal.  82,  21  Am.  St.  Rep.  19,  as  to  ruling 
on  motion  for  nonsuit  based  on  sufficiency  of  complaint. 

Motion  for  New  Trial  is  collateral  proceeding  not  in  direct  line  of  the 
Judgment,  p.  214. 
Cited  in  Knowles  v.  Thompson,  133  Cal.  247,  on  point  that  court  may 
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grant  new  trial  pending  appeal  from  judgment  and  stay  thereon; 
Garter  t.  Lotldaa,  188  OaL  465,  and  Brooks  y.  Syndicate,  24  Ner.  321, 
suBtaining  power  to  grant  new  trial  after  affirmance  of  judgment  on 
appeal  therefrom;  Kaltschmidt  ▼.  Weber,  136  GaL  676,  on  point  thtt 
order  relieving  party  from  failure  to  duly  present  bill  of  exeeptiona  is 
not  a  "Hlnal  order  made  after  judgment";  Sfaefield  t.  Muffin,  28  Ifinn. 
255,  allowing  motion  for  mistake  in  testimony  of  witness,  even  thoqgh 
judgment  affirmed  on  appeaL 

38  GkL  286-287.     FAIRCHILD  T.  DATSN. 

Notice  of  Appeal. — Failure  to  file  in  due  time  is  not  waived  by  onds- 
sion  of  objection  as  ground  of  motion  to  dismiss,  p.  286. 

Gited  in  People  v.  Walker,  132  Gal.  138,  holding  rule  as  to  dismisnl 
for  delay  in  appealing  to  be  same  in  criminal  as  in  civil  cases,  ani 
construing  Penal  Gode,  sections  1237,  1248;  Gogswell  v.  Hogan,  1  Wsak. 
5,  holding  consent  of  parties  not  operative  even  if  a  waiver. 

88  GaL  287-291.    DOLL  v.  GOOD. 

Denial  of  Conjunctive  Allegations  is  insufficient  and  raises  no  issne^ 
p.  290. 

CSted  to  same  effect  (from  counsel's  brief)  in^  Navigation  Go.  v.  In- 
vestment Go.,  70  Gal.  588,  as  to  denial  of  'total  loss";  Westbay  v. 
Gray,  116  GaL  663,  as  to  denial  "that  the  whole  of  said  principal  sum 
and  interest  has  not  been  paid";  Power  v.  Gum,  6  Mont.  9,  as  to  denisl 
of  indebtedness,  in  terms  of  complaint :  Stewart  v.  Budd,  7  Mont.  578,  ai 
to  like  deniaL  IMstinguished  in  Jones  v.  Eddy,  90  GaL  149,  sustaining 
denial  that  defendants  "assumed  and  agreed"  to  make  payment:  Hardy 
V.  Purington,  6  S.  Dak.  384,  under  local  practice,  as  to  denial  of  all  an- 
swer "except  such  as  is  admitted  or  qualified." 

When  Answer  Fails  to  Deny  any  material  allegations  of  complaint  in 
such  form  as  to  put  same  in  issue,  plaintiff  is  entitled  to  judgment  on 
pleadings,  p.  290. 

Approved  in  Dunham  v.  Travis,  25  Utah,  75,  where  no  reply  was  filed 
to  an  equitable  counterclaim  set  forth  in  answer,  judgment  thereon 
should  have  been  granted  on  motion. 

38  GaL  291-299.  ATTORHSY  GENERAL  t.  STATE  BOARD. 

Silk  Culture  Act  (Stats.  1866,  p.  660)  construed,  p.  295. 
Gited  in  Stockton  etc.  Go.  v.  Gity,  41  GaL  177,  discussing  constitu- 
tionality of  ''state  aid  acts." 

38  GaL  300-321.    MARTIN  ▼.  ZELLERBACH.    a  G.  99  Am.  Dee.  365, 
and  note  384. 

Withdrawal  of  Capital  Stock  to  prejudice  of  creditor  of  corporatioB  is 
void,  p.  306. 
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Cited  in  Schaacke  v.  Eagle  etc.  Co.,  135  Cal.  483,  484,  holding  corporate 
proceedings  void  accordingly;  San  Francisco  etc.  Co.  v.  Bee,  48  Cal. 
404,  aa  to  formation  of  and  transfer  to  new  corporation  in  fraud  of 
judgment  against  original  one:  Kohl  y.  Lilienthal,  81  Cal.  385,  389  (but 
see  first  opinion,  396,  397),  as  to  consolidation  of  several  mining  com- 
panies and  transfer  of  property  of  all  original  companies  in  return  for 
stock  of  new.  Cited,  also,  in  note  on  general  subject  to  Johnson  v. 
Laflin,  6  Dill.  87;  13  Fed.  Cas.  766;  Buck  ▼.  Ross,  67  Am.  St.  Rep. 
72. 

"Capital  Stock^  is  capital  of  corporation,  on  which  it  transacts  busi- 
ness, p.  308. 

Approved  in  Leather  Mfrs.  Nat.  Bank  v.  Treat,  128  Fed.  263,  where 
fund  accumulated  by  a  bank  was  carried  on  books  under  head  of 
profit  and  loss,  and  was  used  in  business  like  other  capital,  such  fund 
is  an  accretion  to  capital  and  taxable  under  war  revenue  act  of  1898, 
chapter  448,  section  2;  San  Francisco  v.  Spring  V.  W.  W.,  63  Cal.  531, 
as  to  taxation  of  "capital"  and  "capital  stock";  Kohl  v.  Lilienthal,  81 
Gal.  385,  construing  Civil  Code,  section  309. 

Estoppel  in  Pais  cannot  validate  an  act  otherwise  void,  311. 

Cited  to  same  effect  in  Raisch  v.  San  Francisco,  80  CaL  6,  as  to  void 
extension  by  supervisors  of  time  for  completing  street  contract;  dis- 
senting opinion  in  Voreis  v.  Nussbaum,  131  Ind.  273,  main  opinion  hold- 
ing married  woman  estopped  as  to  contract  of  guaranty,  void  by  stat- 
ute; Exchange  Bank  v.  County,  28  W.  Va.  295,  as  to  unauthorized  and 
unlawful  borrowing  of  money  by  county.  Distinguished  in  Sanderson 
V.  Aetna  etc.  Co.,  34  Ohio  St.  448,  holding  stockholder  estopped  under 
facts  from  asserting  invalidity  of  corporate  act. 

Estoppel  in  Pais. — Elements  of,  stated,  p.  314,  315. 

Cited  to  same  effect  in  Wood  v.  Blaney,  107  Cal.  295,  holding  agent 
estopped,  by  his  representations,  under  facts  stated:  Blood  v.  La  Serena 
etc.  Co.,  113  Cal.  227,  distinguishing  between  such  estoppel  and  ratifica- 
tion: Fitzgerald  y.  Blocher,  32  Ark.  761,  29  Am.  Rep.  9,  holding  owner 
not  estopped  by  receiving  proceeds  of  illegal  sale  of  his  property: 
Beals  V.  Cone,  27  Colo.  480,  482,  holding  estoppel  insufficiently  pleaded: 
Griffith  V.  Wright,  6  Colo.  249;  McLauren  v.  Grand  Forks,  6  Dak.  Ter. 
401;  Reid  v.  State,  74  Ind.  262  (as  to  estoppel  of  state);  and  dissent- 
ing opinion  South  End  etc.  Co.  v.  Tinney,  2  Nev.  64,  holding  no  estoppel 
to  exist  under  facts:  Stevens  v.  Dennett,  51  N.  H.  335,  holding  estoppel 
of  landowner  shown,  and  discussing  difference  between  legal  and  equi- 
table estoppels  in  pais.  Cited,  also,  in  note  on  general  subject  to  Da- 
vis V.  Davis,  86  Am.  Dec.  171,  among  citations  of  that  case:  Humphreys 
V.  Finch,  2  Am.  St.  Rep.  296;  Bynum  v.  Preston,  6  Am.  St.  Rep.  63; 
Knoop  V.  Kelsey,  22  Am.  St.  Rep.  781;  Graham  v.  Thompson,  29  Am. 
St.  Rep.  42. 
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Trial— Legal  and  Equitable  Defenaea.— Latter  ahould  be  tried  finti 
p.  319. 

Cited  to  same  effect  in  Scbieffery  v.  Tapia,  68  GaL  188,  holding  error, 
however,  not  ground  for  reyersal:  Swaaey  y.  Adair,  88  CaL  180,  181, 
holding,  however,  right  to  Jury  trial  not  loat  by  interposition  and  trial 
of  equitable  defenses. 

38  Cal.  325-334.    DREW  ▼.  SMITH. 

Hours  of  Labor.— Act  oonceming  (Stats.  1867-68,  p.  63)  oonstraed,  p. 
329,  concurring  opinion. 

Criticised,  in  dissenting  opinion  in  Ex  parte  Koser,  60  GaL  213,  mun 
opinion  sustaining  Sunday  law  (Penal  Code,  sees.  300,  301). 

38  CaL  335-340.    MILES  T.  THORHE.    99  Am.  Dec  384. 
On  Appeal,  All  Presumptions  are  in  favor  of  the  judgment,  p.  337. 

Approved  in  State  v.  Perry,  4  Idaho,  243,  unless  record  affirmatively 
shows  that  reporter  failed  to  take  down  all  oral  instructions,  the 
presumption  is  that  he  did  do  so. 

Statute  of  Limitations. — ^Where  complaint  is  silent,  contract  is  pre- 
sumed on  demurrer  to  be  in  writing,  p.  337. 

Cited  to  same  effect  in  Brennan  v.  Ford,  46  GaL  13;  Reagan  v.  Jus 
tices'  Court,  75  Cal.  255,  as  to  complaint  in  justices'  court:  Broder  ▼. 
Conklin,  77  Cal.  336,  as  to  defense  of  statute  of  frauds  and  on  same 
point  in  Barnard  v.  Lloyd,  85  Gal.  132. 

Statute  of  Linutations. — ^Presumption  is,  that  action  was  commenced 
in  due  time,  p.  337. 

Cited  to  same  effect  in  Cameron  v.  San  Francisco,  68  GaL  391. 

Trusts. — Statute  of  linutations  does  not  run  between  trustee  and 
cestui  while  trust  continues,  p.  338. 

Cited  to  same  effect  in  Luco  v.  De  Toro,  91  Cal.  417,  418,  holding  no 
repudiation  and  notice  thereof  shown  by  facts:  Thomas  v.  Glendenning, 
13  Utah,  56,  ruling  similarly  under  facts:  Drake  v.  Wild,  65  Vt.  614; 
Davis  V.  Eastman,  66  Vt.  654  (cited  in  Davis  v.  Eastman,  68  Vt.  231), 
ruling  similarly  in  case  of  claim  of  distributee  for  settlement  against 
executor:  Curtis  v.  Lakin,  94  Fed.  255,  but  holding  action  to  enforce 
accounting  and  trust  barred  by  laches  under  facts  stated;  note  to 
Teasley  v.  Bradley,  78  Am.  St.  Rep.  123,  on  general  subject;  Gisborn  t. 
Charter  Oak  etc.  Co.,  142  U.  S.  337,  holding  agreement  to  be  express 
trust  and  not  mortgage;  note  to  Main  v.  Brown,  13  Am.  St.  Rep.  827, 
as  to  fiduciary  relations  of  executors  and  administrators;  and  on  gen- 
eral subject  to  Fox  ▼.  Tay,  23  Am.  St.  Rep.  481;  landis  v.  Sexton,  24 
Am.  St.  Rep.  407;  Wallace  v.  Lincoln  etc.  Bank,  24  Am.  St.  Rep.  645; 
Fawcett  v.  Fawcett,  39  Am.  St.  Rep.  848,  collecting  prior  notes,  and  to 
Beculovich  v.  Morton,  40  Am.  St.  Rep.  108. 
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Statute  of  Frauds. — ^Demurrer  may  raise  question  when  facts  appear 
in  complaint,  p.  339. 

Cited  to  same  effect  in  Cameron  ▼.  San  Francisco,  68  Cal.  391,  as  to 
statute  of  limitations. 

Public  Policy. — ^Agreement  to  draft  bill  for  franchise  and  place  it  in 
hands  of  member  of  legislature  for  introduction  therein,  is  not  void, 
p.  339. 

Cited  in  Colusa  Co.  v.  Welch,  122  Cal.  430,  but  holding  contract  void 
as  a  lobbying  contract;  Foltz  ▼.  Cogswell,  86  Cal.  649,  sustaining  contract 
by  attorney  to  secure  passage  of  act  where  no  "lobbying"  involved; 
Barber  etc.  Co.  y.  Botsford,  56  Ean.  640,  ruling  similarly  as  to  efforts 
of  attorney  to  secure  adoption  of  certain  materials  in  street  work.  Dis- 
tinguished in  Powell  v.  Maguire,  43  Cal.  20,  21,  22,  holding  void  a  se- 
cret agreement  for  partnership  in  franchise  to  be  secured  in  name  of 
one  of  the  partners.  Cited,  also,  in  note  on  general  subject  to  Spauld- 
ing  V.  Ewing,  34  Am.  St.  Rep.  613. 

38  CaL  340-366.    DONOHOB  t.  GAMBLE.    99  Am.  jjec.  399. 

Note  Pledged  at  Collateral  may,  under  special  circumstances,  be  sold 
under  order  of  court  in  foreclosure  proceedings,  p.  364. 

Cited  in  Hoxie  v.  Bryant,  131  Cal.  89,  noted  under  Davis  v.  Mitchell, 
34  Cal.  81;  Cleghom  v.  Minnesota  etc.  Co.,  67  Minn.  344,  47  Am.  St. 
Rep.  617  (and  note  617),  where  pledgeor  became  insolvent:  Huyler  v. 
Dahoney,  48  Tex.  240,  discussing  pledgee's  remedies  in  case  of  death  of 
pledgeor  under  such  circumstances.  Cited,  also,  in  note  on  pledgee's 
right  of  sale  to  Lucketts  v.  Townsend,  49  Am.  Dec.  737;  Robinson  v. 
Hurley,  79  Am.  Dec.  605;  Griggs  v.  Day,  32  Am.  St.  Rep.  729. 

38  Cal.  366-362.    HENLET  v.  WADSWORTH. 

Mechanics'  Liens. — Rights  of  subcontractors  are  governed  by  terms  of 
original  contract  between  owner  and  contractor,  p.  361. 

Cited  to  same  effect  in  Dingley  v.  Greene,  54  Cal.  336,  as  to  effect  of 
noncompletion  by  or  payment  to  original  contractor:  Jensen  v.  Brown, 
2  Colo.  697,  and  Epley  v.  Scherer,  5  Colo.  540,  on  point  that  materialman 
must  show  payment  due  or  to  become  due  by  owner  to  contractor 
when  notice  served  on  owner;  Frost  v.  Falgetter,  52  Neb.  696,  noted  un- 
der Bowen  v.  Aubrey,  22  Cal.  566;  Farmers'  etc.  Co.  v.  Canada  etc.  Co., 
127  Ind.  257,  holding,  however,  day  laborer  and  materialman  not  sub- 
contractors" under  local  statutes:  Schroeder  v.  Galland,  134  Pa.  St. 
289;  19  Am.  St.  Rep.  697,  as  to  effect  of  provision  that  contractor  will 
deliver  building  free  from  liens. 

88  Cal.  362-372.    BRADLEY  T.  LEE. 
Mineft— Labor. — ^Local  regulation  as  to  oonBtmed*  pw  865. 
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Cited  in  Woody  v.  Barnard,  60  Ark.  681,  holding  labor  perfonned  m- 
der  local  ordinance  insufficient. 

laatmctiona^ — ^Assumption  of  agency  is  not  erroneooa  wlien  eridenoa 
not  conflicting,  p.  366. 

Cited  to  same  effect  in  Adams  ▼.  Smith,  19  Ney.  271,  on  point  that 
ratification  is  question  of  law  when  facts  undisputed- 

38  OaL  372-383.    HUNT  ▼.  LOUCKS.    99  Am.  Dee.  404. 

Execution  is  Not  Void  because  at  variance  with  judgment,  as  to 
sale  made  thereunder,  p.  376. 

Approved  in  Brandt  ▼.  Brandt^  40  Or.  484,  where  divofBe  decree 
awarded  twenty  dollars  per  month  alimony  and  one  hundred  sad 
twenty -eight  dollars  costs,  and  after  considerable  alimony  due,  execution 
issued  merely  reciting  that  judgment  was  obtained  for  one  hundred 
and  twenty-eight  dollars,  deficiency  in  execution  as  to  amount  not 
available  on  collateral  attack;  Otis  v.  Nash,  26  Wash.  46,  where  exe- 
cution sale  was  confirmed  without  objection,  courts  cannot  quash  and 
set  aside  execution  levy  and  sale  for  irregularities;  Dickens  v.  Crane, 
33  Kan.  349,  upon  collateral  attack;  and  Ellis  v.  Jones,  51  Ha  186,  and 
Jones  V.  Dove,  7  Oreg.  470,  under  similar  facts:  Bobb  v.  Dillon,  20  Mo. 
^p.  311,  as  to  errors  correctible  by  amendment:  Roush  v.  Fort,  2 
Mont.  485,  when  excessive  execution  issued  through  fraud  of  creditor. 
Cited,  also,  in  note  on  general  subject  to  Graham  v.  Price,  13  Am.  Dec. 
202;  and  to  Hall  v.  Lackmond,  7  Am.  bu  Rep.  85,  as  to  amendment  of 
writ. 

Purchaser  Under  Void  Execution  may  recover  back  purchase  money 
with  interest  from  judgment  creditor,  p.  377. 

Cited  to  same  effect  in  Elling  v.  Harrington,  17  Mont.  325,  as  to 
remedies  of  evicted  purchaser  under  local  statute. 

Voidable  Execution  cannot  be  attacked  collaterally,  p.  382. 

Cited  to  same  effect  in  Newmark  v.  Chapman,  53  CaL  559,  as  to  for- 
mal defects  in  order  for  sale  on  foreclosure;  Rowe  v.  Blake,  112  Gal 
645,  as  to  question  of  ownership  of  decree  of  foreclosure  and  right  to 
execution  thereon:  Cited  in  O'Donnell  v.  Merguire,  131  Cal.  529,  but 
holding  sale  void  for  all  purposes  when  writ  is  issued  by  wrong  clerk 
and  not  amendable;  Brann  v.  Blum,  138  Cal.  648,  holding  writ  merely 
voidable  and  cured  by  amendment;  Di  Nola  v.  Allison,  143  Cal.  111» 
on  point  that  defendant  who  does  not  attack  final  judgment  cannot  dis- 
pute title  of  one  purchasing  property  in  reliance  upon  such  judgment; 
dissenting  opinion  in  State  v.  Wood,  156  Mo.  470,  on  point  that  court 
has  jurisdiction  when  its  proceedings  are  amendable  and  not  void; 
Jones  V.  Goodbar,  60  Ark.  184,  on  point  that  irregularities  are  no  excuse 
to  constable  for  not  making  return;  and  see  Dailey  v.  State,  56  Misa 
479,  when  issued  for  excessive  amount:  Dewey  v.  Peeler,  161  Mass.  137, 
42  Am.   St.  Rep.  401,  sustaining  amendment  of  writ  to  conform  to 


IftS?  Notes  on  California  Reports.  88  Oal.  888-308 

judgment;  Bllis  ▼.  Jones,  61  Mo.  186,  as  to  variance  from  judgment; 
Ellis  y.  Jones,  51  Mo.  190;  Hardin  ▼.  Lee,  61  Mo.  246;  Bray  t.  Mc- 
Clury,  66  Mo.  140. 

Sheriff's  Deed  is  not  affected  by  failure  to  indorse  proper  return  on 
writ,  p.  382. 

Cited  to  same  effect  in  Wilson  ▼.  Madison,  56  GaL  8,  sustaining  deed 
also  against  misrecital  of  execution  therein:  Hibberd  v.  Smith,  67  Cal. 
664,  holding,  further  title  thereunder  to  relate  back  to  date  of  judg- 
ment lien.  Distinguished  in  French  ▼.  Edwards,  13  Wall.  514,  as  to 
effect  of  recitals  in  deed  on  tax  sale.  Cited,  also,  in  note  on  general 
Bubject  to  Blood  y.  Light,  99  Am.  Dec.  448,  and  Millett  y.  Blake,  10  Am. 
8t.  Rep.  280. 

General  Citation. — Aldrich  v.  Blatchford,  176  Mass.  376;  Coyle  Mer- 
santile  Co.  y.  Nix,  7  Okla.  270. 

38  CaL  383-386.    ROBERT  y.  ADAMS.    99  Am.  Dec.  413. 

Bzemptions  of  Fanners'  Utensils,  et  cetera,  apply  only  to  persons 
engaged  in  farming  at  date  of  leyy,  p.  383. 

Cited  to  same  effect  in  Murphy  y.  Harris,  77  Cal.  196,  as  to  colts  used 
by  one  who  had  preriously  discontinued  farming;  Reed  y.  Cooper,  30 
Kan.  576,  holding  grain  drill  owned  by  hotel  keeper  not  exempt,  for  use 
of  family. 

Szemptions  to  Fanners  include  only  animals  actually  employed  for 
farm  work,  p.  383. 

Cited  to  same  effect  in  In  re  Baldwin,  71  CaL  77,  excluding  expensiye 
thrashing  outfit  principally  used  in  working  for  others  for  hire;  Murphy 
▼.  Hrirris,  77  Cal.  196,  ruling  similarly  as  to  colts  not  used  habitually 
in  earning  claimant's  liring,  and  restricting  Code  of  Ciyil  Procedure, 
section  690,  subdirision  3,  to  farmers;  Kreig  y.  Fellows,  21  Ney.  310, 
ruling  similarly  as  to  stallion  used  for  breeding.  Distinguished  in 
Robinson  y.  Robertson,  2  Tex.  Ciy.  App.  196,  allowing  exemption  of 
jackass  under  local  statute;  and  Young  y.  Bell,  1  Kan.  App.  269,  simi- 
larly granting  exemption  of  stallion  used  for  breeding  purposes.  Cited^ 
also,  in  note  to  Rockwell  y.  Hubbell's  Admrs.,  46  Am.  Dec.  266,  on 
exemption  of  horses,  etc.;  and  to  Hutchinson  y.  Whitmore,  30  Am.  St. 
Bep.  437,  on  general  subject. 

38  Cal.  385-393.    SMITH  y.  WALKER.    99  Am.  Dec.  416. 

Surriying  Partner  must  account  to  administrator  of  deceased  partner, 
who  represents  entire  estate  in  matter,  p.  392. 

Cited  to  same  effect  in  Robertson  y.  Burrell,  110  Cal.  576,  denying 
right  of  heirs  to  compel  such  accounting;  McGorray  y.  O'Connor,  87  Fed. 
589,  67  U.  &  App.  467,  noted  under  Allen  y.  Hill,  16  Cal.  113;  note  on 
Notes  Cal.  Rep.— 122. 
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general  subject  to  Wiltiams  v.  TVhedon,  4  Am.  St.  Rep.  465;  and  Hay- 
nard  y.  Richards,  57  Am.  St.  Rep.  156. 

88  CaL  397-407.    JONES  ▼.  CITT  OF  PETALUHA. 

Towntite  Acts  were  passed  to  protect  individnal  interests  of  bona 
fide  settlers,  p.  406. 

Cited  to  same  effect  in  Eversdon  ▼.  Mayhew,  65  Cal.  165,  holding  fn^ 
ther  as  to  rights  of  heirs  of  occupant;  Lechler  ▼.  Chapin,  12  Ner.  71 
(cited  in  Mayor  ▼.  Aspen  etc.  Ck>.,  10  Oolo.  :^5),  discussing  conflict  with 
provisions  of  state  act;  Bingham  y.  WaUa  Walla,  S  Wash.  Ter.  80,  ss 
to  lots,  etc.,  covered  by  acts;  Newhouse  y.  Simino,  8  Wash.  651,  holding 
yoid  conflicting  state  act. 

88  Oal.  407-410.    BELL  ▼.  SACKETT. 
Demand  before  Svit  is  not  necessary  in  action  on  demand  note,  p.  409. 

Cited  to  same  effect  in  McFarland  y.  Cutter,  1  Mont.  386;  Bsrtlett 
y.  Rogers,  3  Saw.  66,  2  Fed.  Caa.  978,  holding  statute  of  limitatioiii  to 
run  from  date. 

Statute  of  Limitations  on  note  with  grace  begins  to  run  from  ex- 
piration of  grace,  p.  410. 

Cited  to  same  effect  in  Jones  y.  Nicholl,  82  Oal.  84,  on  point  that 
statute  begins  to  run  when  right  of  action  accrues.  Distingmahed  is 
Sabin  y.  Burke,  4  Idaho,  119,  a  note  without  grace  made  payable  in  a 
bank  placed  and  remaining  therein  for  collection  tUl  due,  may  be  sued 
on  after  banldng  hours  on  day  it  falls  due. 

88  Oil.  410423.    SHELBY  y.  HOUSTOH. 

Forcible  Entry  will  not  lie  when  entry  in  good  faith  or  under  eokr 
of  right,  p.  421. 

Cited  to  same  effect,  holding  entry  in  good  faith  shown,  in  Townaexid 
y.  Little,  45  Cal.  676;  Powell  y.  Lane,  45  Cal.  678  (dted  in  Boardmaa  t. 
Thompson,  3  Mont.  392) ;  Dennis  y.  Wood,  48  CaL  363,  364;  and  Phenix 
etc.  Co.  y.  Lawrence,  65  CaL  146,  sustaining  instructions  on  subject  gen- 
erally. Distinguished  in  Vol!  y.  Hollis,  60  CaL  575,  holding  question  of 
good  faith  immaterial  under  code  provisions.  Cited  in  Carteri  y.  Rob- 
erts, 140  CaL  166,  quoting  VoU  v.  Hollis,  60  Cal.  569;  note  on  general 
subject  to  Beeler  v.  Cardwell,  77  Am.  Dec.  553. 

Possession  sufficient  to  maintain  tmlawful  detainer  does  not  require 
actual  presence,  p.  422. 

Cited  to  same  effect,  holding  possession  sufficient,  in  IK^Imd  ▼. 
Shackelford,  41  CaL  632;  Leroux  v.  Murdock,  61  CaL  543;  Giddings  f. 
Land  etc.  Co.,  83  CaL  99;  Brooks  y.  Warren,  5  Utah,  121. 
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38  GaL  423-426.    WEBSTER  t.  COOK. 

Puidiaser  at  Execution  Sale  is  entitled  to  rents  from  tenant  in 
possession,  from  time  of  sale,  p.  426. 

Cited  to  same  effeet  in  Walker  ▼.  McCusker,  71  OaL  696,  holding 
question  of  subsequent  redemption  immaterial;  Whithed  ▼.  St.  Anthony 
etc.  Co.,  9  N.  Dak.  228,  81  Am.  St.  Rep.  562,  noted  under  Reynolds  ▼. 
lAthrop,  7  Cal.  43.  Distinguished  in  Otis  y.  McMillan,  70  Ala.  66,  under 
local  statute.  Cited,  also,  in  note  on  general  subject  to  Harris  t. 
Reynolds,  73  Am.  Dee.  603. 

88  CaL  426-428.    RUSSELL  t.  HARRia    99  Am.  Dec.  421;   8.  0.  44 
Cal.  492. 

Actual  Possession  of  part  of  tract,  under  color  of  title,  is  equiyalent 
to  constructive  possession  of  all,  p.  427. 

Cited  to  same  effect  in  Webber  v.  Clarke,  74  Cal.  16,  as  to  such  entry 
under  sheriff's  deed  not  void  upon  its  face.  Cited,  also,  in  note  on 
general  subject  to  Doyle  t.  Wade,  11  Am.  St.  Rep.  343. 

88  CaL  428-439.     MOORE  ▼.  MARTIN. 

Judgment  is  not  Void  on  collateral  attack,  where  court  has  jurisdiction 
of  parties  and  subject  matter,  p.  436. 

Cited  in  Crane  v.  Cummings,  137  CaL  202,  as  to  claim  of  bar  by  limi- 
tation; Shinney  v.  N.  A.  etc.  Co.,  97  Fed.  11,  applying  rule  to  order 
appointing  receiver  when  within  issues  tendered;  Gambette  t.  Brock, 
41  Cal.  83,  as  to  judgment  against  married  woman  on  her  contract; 
Aucker  v.  McCoy,  66  CaL  626,  as  to  judgment  based  on  defective  com- 
plaint; Vantilburgh  v.  Black,  2  Mont.  377,  as  to  formal  irregularities  in 
mechanic's  lien  decree. 

Recitals  of  Service  in  judgment  are  conclusive  on  collateral  attack, 
p.  436. 

Cited  to  same  effect  in  McCauley  v.  Fulton,  44  Cal.  361,  as  to  default 
judgment  on  publication.  Cited,  also,  in  note  to  Hahn  v.  Kelly,  94 
Am.  Dec  766,  on  general  subject. 

Purchaser  at  Execution  Sale  relies  for  his  title  only  on  judgment, 
sale,  and  deed,  p.  438. 

Cited  to  same  effect  in  Blood  v.  Light,  38  CaL  664,  99  Am.  Dec.  443 
(cited  in  Hibberd  v.  Smith,  67  CaL  666,  66  Am.  Rep.  726),  holding  title 
not  affected  by  failure  to  make  seizure  in  proper  form. 

Sheriff's  Deed  is  Void  when  made  before  expiration  of  redemption 
period,  p.  438. 

Cited  to  same  effect  in  Perham  v.  Kuper,  61  CaL  332,  where  made  on 
last  day  for  redemption. 
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LeguUtnrv  may  Provide  that  all  Judicial  aalet  theieaftor  to  be  mtdi 
ahould  be  subject  to  redemption,  p.  439. 

Cited  to  same  effect  in  Oullahan  t.  Sweeoeyj  79  GaL  539,  12  Am.  St 
Bep.  173,  sustaining  act  extending  period  of  redemption  from  tax  isle; 
dissenting  opinion  in  Allen  y.  Allen,  05  GaL  205,  main  opinion  holding 
right  of  redemption  on  foreclosure  not  affected  by  subsequent  change 
in  statute  (Code  Ciiril  Procedure,  sec.  346) ;  Teralta  etc  Go.  y.  Shaffer, 
116  GaL  623,  58  Am.  St.  Bep.  196,  holding  void,  however,  act  as  to  re- 
demption from  prior  tax  sales  (Stats.  1895,  p.  309) ;  dissenting  opinion 
in  Watkins  y.  Glenn,  55  Kan.  440,  main  opinion,  holding  redemption 
statute  void  as  retroactive;  and  see  on  same  point  Oliver  v.  McGluie,  28 
Ark.  661.  Cited,  also,  in  note  on  general  subject  to  State  v.  Sears,  64 
Am.  St.  Rep.  808.  Overruled  in  Welsh  v.  Gross,  146  GaL  630,  subsequent 
change  of  statute  extending  time  for  redemption,  before  levy  and  sals 
under  execution  does  not  apply  to  redemption  from  such  sale. 

88  Gal.  442-450.    MAYO  v.  IKAZSAUX. 

Reserving  of  Rulings  upon  evidence  criticised,  p.  445. 

Cited  in  Raymond  v.  Glover,  122  Gal.  477,  noted  under  Sharp  v.  Lnm- 
ley,  34  Gal.  614.  Martin  v.  Uoyd,  94  GaL  204,  but  held  not  to  be  ground 
for  reversal  under  facts. 

Sutter  Deed  construed  and  held  to  include  city  of  Sacramento,  ^ 
445. 

Cited  to  same  effect  and  affirmed  in  Sanchez  v.  Neary,  41  OaL  487, 
construing  same  deed;  Talbert  v.  Singleton,  42  OaL  892;  and  Poonnan 
V.  Miller,  44  GaL  274. 

Map  referred  to  in  deed  for  description  govenis  remainder  of  de- 
scription, p.  448. 

Cited  to  same  effect  in  Chapman  v.  Polack,  70  GaL  495,  as  to  pUts  of 
government  officials.  Cited,  also,  in  note  to  Heaton  v.  Hodges,  30  Am. 
Dec  742,  on  general  subject. 

Certified  Copy.--Objection  that  copy  is  not  duly  certified  is  vaiver  of 
objection  as  to  proof  of  loss  of  original,  p.  448. 

Cited  in  People  v.  Owens,  123  Cal.  490,  noted  under  People  v.  Frank, 
28  GaL  619;  People  v.  Louie  Poo,  112  GaL  23,  as  to  waiver  of  objection 
that  witness  not  shown  to  be  expert. 

38  GaL  460-456.    SBNTER  v.  DAVIS. 

Specific  Performance  will  be  decreed  of  contract  for  sale  of  personaltj 
where  judgment  for  damages  would  be  inadequate,  p.  463.  ] 

Cited  to  same  effect  in  Krouse  v.  Woodward,  110  Gal.  643,  decreeing 
specific  performance  of  pledgee's  contract  to  return  stock,  under  facta; 
Cited  in  Clock  v.  Howard  etc.  Co.,  123  GaL  8,  69  Am.  St.  Rep.  23,  holding 
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▼endor  entitled  to  retain  part  payment  made  hj  vendee,  after  latter'e 
breach,  as  liquidated  damages;  Fleishman  ▼.  Woods,  136  OaL  800^  noted 
under  Johnson  v.  Bickett,  6  CaL  218. 

38  OaL  466-467.    DOYL£  t.  STUHLA. 

Smpiise  from  unexpected  evidence  is  not  ground  for  new  trial  unless 
motion  for  continuance  has  been  based  thereon  at  trial,  p.  466. 

Cited  to  same  effect  in  Hoskins  y.  Hig^t,  96  Ala.  887,  as  to  absence  of 
material  witnesses  at  trial;  Cited  in  People  t.  Sing  Yow,  146  Cal.  6, 
upholding  refusal  of  new  trial  in  prosecution  for  murder;  State  t.  Gard- 
ner,  33  Or.  163,  noted  under  Rogers  t.  Huie,  1  Gal.  429. 

New  Trial  on  ground  of  newly  discorered  evidence  held  properly  de- 
nied, p.  467. 

Cited  in  Shafer  v.  Willis,  124  Gal.  41«  affirming  such  order  when  af- 
fidavits conflicted  as  to  facts. 

38  Oa,h  467-461.    PRICE  t.  RRBVES. 

Resulting  Trust  held  shown  by  facts  of  concealment  and  fraud,  p. 
460. 

Cited  in  Reece  v.  Roush,  2  Mont.  692,  holding  resulting  trust  shown  by 
facts. 

Trusts. — ^Purchaser  of  trust  company,  with  notice,  takes  it  subject 
to  trust,  p.  460. 

Cited  to  same  effect  in  Scrivner  v.  Dietz,  84  Cal.  297,  as  to  trust  for 
benefit  of  creditors;  Bell  v.  Staacke,  141  Gal.  202,  holding  land  subject 
to  agreement  under  facts  stated;  Savings  etc  Soc  v.  Davidson,  97  Fed. 
713,  noted  under  Page  v.  Naglee,  6  Cal.  241. 

38  Cal.  461-467.    PEOPLE  V.  WHARTENBY. 

Solvent  Debt  is  Taxable  as  property,  even  though  secured  by  mort- 
gage, p.  466. 

Cited  to  same  effect  in  People  v.  Eddy,  43  Cal.  336,  13  Am.  Rep.  146, 
holding  legislative  exemption  of  such  property  unconstitutional;  Sav- 
ings etc.  Society  v.  Austin,  46  Cal.  492,  holding,  however,  taxation  of 
debt  and  of  mortgaged  property  to  full  value  to  be  "double  taxation" 
(and  see  on  last  point,  pp.  483,  485) ;  Lamar  v.  Palmer,  18  Fla.  150,  151, 
further  defining  "debts  due  from  solvent  debtors";  approving  Attorney 
General  v.  Supervisors,  71  Mich.  22,  discussing  principles  as  to  double 
taxation;  Florer  v.  Sheridan,  137  Ind.  40,  holding  no  exemption  under 
statute  permitting  one  to  deduct  bona  fide  debts  from  his  credits; 
Comptoir  v.  Board,  52  La.  Ann.  1329,  noted  under  Falkner  v.  Hunt,  16 
CaL  167;  State  v.  Carson  etc.  Bank,  17  Nev.  156,  holding  further  as  to 
taxation  of  bank  deposits;  Mumford  v.  Sewall,  11  Greg.  69,  60  Am.  Rep. 
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463,  sustaining  tax  on  mortgage  where  land  sttnate,  althongh  owner 
resident  elsewhere.  Cited,  also,  in  note  on  general  subject  to  People  t. 
Worthington,  74  Am.  Dec  93. 

Debt  is  Taxable  at  place  of  residence  of  creditor,  although  aeeored  by 
mortgage  of  property  elsewhere,  p.  465. 

Cited  to  same  effect  in  San  Francisco  ▼.  Lux,  64  OaL  484,  holding 
moneys  of  decedent's  estate  properly  taxable  at  last  residence,  al^ou|^ 
on  deposit  elsewhere;  City  Council  v.  Dunbar,  60  Ga.  393,  as  to  bonds 
of  nonresident  corporations  or  persons;  Ferris  ▼.  Kimble,  76  Tex.  4B0, 
as  to  credits  of  non-resident,  held  not  taxable  although  securities  de- 
posited locally;  Mumford  v.  Sewall,  11  Oreg.  69,  50  Am.  Rep.  463,  dted 
supra;  San  Francisco  y.  Mackey,  10  Saw.  440,  22  Fed.  Rep.  608,  holding 
debts  due  to  citizens  of  other  states  from  dtisens  of  OaHfomia,  and 
unsecured,  not  taxable  in  California.  Cited,  also,  in  note  on  genenl 
subject  to  New  Albany  v.  Meekin,  66  Am.  Dee.  529. 

38  CaL  467-481.    PEOPLE  T.  WEBR 

'Hhice  in  Jeopardy." — ^Defense  attaches  when  party  placed  on  trial  on 
valid  indictment  before  competent  court,  and  acquitted,  p.  476. 

Cited  to  same  effect  in  Ex  parte  McLaughlin,  41  CaL  215,  10  Am. 
Rep.  275;  People  t.  Curtis,  76  Cal.  59;  People  ▼.  Smalling,  94  CaL  115; 
People  y.  Pline,  61  Bfich.  250,  where  nolle  prosequi  entered  on  such  dis- 
charge, holding  no  acquittal,  howeyer,  when  jury  discharged  without 
rendering  yerdict  (but  see  State  y.  Robinson,  46  La.  Ann.  773,  holding 
jeopardy  to  attach,  although  nothing  done  beyond  impanelment  of  jnrr 
and  their  discharge  on  continuance  of  case);  and  Powell  y.  State,  17 
Tex.  App.  363,  ruling  aliter  under  local  statute;  Ex  parte  Hartman,  44 
CaL  35,  but  holding  question  not  to  be  considered  in  habeas  corpus 
proceedings;  People  y.  Hunckeler,  48  Cal.  334,  although  jury  disehaiged 
on  trial  for  manslaughter  because /judge  believed  crime  to  have  been 
murder,  and  defendant  reindicted  for  murder;  People  v.  Horn,  70  Gal 
18;  People  v.  Roberts,  114  CaL  68;  Roland  v.  People,  23  Colo.  287,  where 
jury  instructed  to  acquit,  although  erroneously;  People  v.  Gordon,  99 
CaL  231,  where  defendant  found  guilty  of  lesser  offense  than  that 
charged,  although  new  trial  granted  at  his  request;  State  v.  Thompson, 
10  Mont.  562,  holding  rule  not  applicable  on  second  trial  obtained  st 
defendant's  request;  and  State  v.  Rover,  10  Nev.  394,  398,  21  Am.  Repi 
749,  752,  ruUng  similarly  when  first  verdict  so  defective  that  valid  judg- 
ment could  not  be  rendered  thereon;  and  In  re  MeClaskey,  2  Oklahoma, 
578,  ruling  similarly  where  new  trial  had  because  of  lack  of  jurisdiction 
of  court  in  first  instance.  Cited,  also,  in  note  on  general  subject  to 
State  V.  McKee,  21  Aul  Dec  505;  Kohlheimer  v.  State,  77  Am.  Dec  696. 

Appeal  by  People  in  criminal  case  can  only  be  had  as  to  errors  com- 
nitted  before  jeopardy  of  defendant  attaches^  p.  480l 


1M3  Notes  on  Oalifomia  Reports.  88  OaL  481 402 

Cited  in  People  y.  TerxiU,  132  Cal.  601,  holding  defendant  to  have  been 
In  jeopardy  although  acquitted  by  erroneous  instructions  of  judge; 
People  ▼.  Campbell,  59  Cal.  256,  on  point  that  new  trial  cannot  be 
granted  in  case  of  acquittal;  People  v.  Horn,  70  Cal.  19,  where  jury 
erroneously  instructed  to  acquit;  United  States  y.  Sangers,  144  U.  S. 
813,  extending  rule  to  appeal  from  order  sustaining  demurrer  to  indict- 
ment for  want  of  jurisdiction.  Cited,  also,  in  note  to  State  y.  Solomons, 
27  Am.  Dec.  472,  475,  on  vacation  of  verdict  of  acquittal;  and  on  general 
subject,  to  People  v.  Coming,  49  Am.  Dec.  368. 

Constraction  of  Statutes  should  follow  judicial  interpretation  of 
similar  statutes  in  this  and  other  states,  p.  477. 

Cited  to  same  effect  in  Lux  v.  Haggin,  69  Cal.  384,  as  to  statutes  on 
riparian  rights. 

Discharge  of  Jury  before  verdict  for  any  cause  within  court's  control 
operates  as  acquittal,  p.  478. 

Cited  to  same  effect  in  State  v.  Davis,  31  W.  Va.  393,  holding  aliter. 
however,  as  to  discharge  of  one  juror  by  reason  of  son's  death.  Cited, 
also,  in  note  on  general  subject  to  Wright  v.  6tate,  61  Am.  Dec.  95,  as 
to  discharge  without  legal  justification;  and  to  People  v.  Barker,  1 
Am.  St.  Rep.  525,  as  to  discharge  for  incapacity,  et  cetera. 

S8  Cal.  481-492.    WALSH  v.  HILL.    8.  0.  41  Oil.  571. 

Construction  of  Deed  is  to  be  made  in  light  of  situation  of  parties 
at  its  execution,  p.  487. 

Cited  in  Bank  v.  Bowers,  141  Cal.  262,  applying  rule  to  construction 
of  guaranty:  Miller  v.  Grunsky,  141  CaL  453,  applying  rule  to  de- 
scriptions in  state  patent;  Speed  v.  St.  Louis  etc.  Co.,  163  Mo.  125, 
construing  trust  deed;  Jarman  v.  Knight's  etc.  Co.,  95  Fed.  76, 
construing  contract  of  life  insurance;  Southwest  etc.  Co.  v.  City,  101 
Fed  26,  construing  ordinance;  Burke  Land  etc.  Co.  v.  Wells  etc.  Co.,  7 
Idaho,  67,  applying  rule  in  construing  mortgage;  Morffew  v.  San  Fran- 
cisco etc.  Co.,  107  Cal.  601,  construing  power  of  sale;  Bartholomew  v. 
Muzzy,  61  Conn.  393,  29  Am.  St.  Rep.  211,  as  to  nature  of  estate  con- 
veyed to  husband  and  wife;  Cannon  v.  Emmans,  44  Minn.  298,  dis- 
cussing principles  of  construction  of  deeds;  Wills  v.  Leverich,  20  Greg. 
170,  as  to  description  in  deed;  Prentice  v.  Duluth  etc.  Co.,  58  Fed.  Rep. 
443,  as  to  land  intended  to  be  conveyed;  Gunn  v.  Black,  60  Fed.  Rep. 
158,  as  to  conveyance  of  partnership  interest;  Pearsall  v.  Great  North- 
em  etc.  Co.,  73  Fed.  Rep.  940,  as  to  reservation  in  charter  of  right  to 
modify  franchise. 

Constructive  Possession  of  whole  of  tract  arises  from  actual  pos- 
session of  part  after  entry  in  good  faith  under  color  of  title,  p.  487. 

Cited  to  same  effect  in  Webber  v.  Clarke,  74  Cal.  16,  holding  entry 
sufficient  when  made  under  sheriff's  deed  regular  on  its  lace;  Dodge  ▼• 
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Yates,  76  Gal.  255>  mling  similarly  as  to  entry  made  by  grantee's  agents 
or  employees;  North  Noonday  etc  Oo.  t.  Orient  etc  Co.,  6  Saw.  507,  U 
Fed.  Rep.  128,  as  to  possession  of  mining  claim.  Cited,  also,  in  note 
to  Hicks  ▼.  Coleman,  86  Am.  Dec  126,  on  general  sabject. 

ConstmctiTe  Possession  cannot  be  predicated  vpon  entiy  not  made  in 
good  faith  under  color  of  title,  p.  489. 

Cited  to  same  effect  in  Gannon  ▼.  Union  etc  Co.,  38  GaL  674,  holding 
no  constructive  possession  Bho¥m  under  facts;  Wolf  skill  v.  Malajowich, 

39  CaL  280,  ruling  similarly  as  to  entry  made  under  deeds  known  to 
couToy  no  title;  Webber  t.  Clarke,  74  Gal.  16,  stating  general  rules  snd 
holding  entry  sufficient  when  made  under  sheriff's  deed  regular  on  its 
face;  Wilson  ▼.  Atkinson,  77  Gal.  492,  II  Aol  St.  Rep.  306,  hoMng 
entry  sufficient  though  made  under  tax  deed  void  on  its  face;  Forbes  ▼. 
DriscoU,  4  Dak.  Ter.  344,  on  point  that  constructive  possession  is  in- 
sufficient as  basis  of  prior  possession  under  pre-emption  statutes. 

38  CaL  499-606.    QITINN  ▼.  KENTON. 

Land  Contest  based  on  alleged  superior  claim  to  pre-emption  rights 
cannot  be  sustained  unless  plaintiff  shows  himself  qualified  to  hsTt 
acquired  such  rights,  p.  601. 

Cited  to  same  effect  in  Schiefferly  v.  Tapia,  68  Gal.  186,  holding  plsm- 
tiff  not  so  qualified,  under  facts;  Gonkling  v.  Pacific  etc  Go.  87  CaL  296, 
discussing  riparian  rights  of  pre-emptioner  and  holding  plaintiff  entitled 
to  such  riparian  rights  even  if  complaint  did  not  show  qualifications 
as  pre-emptioner;  Shively  v.  Pennoyer,  27  Greg.  37,  on  point  that  pe- 
tition to  compel  issuance  of  deed  for  state  land  must  state  fscts  show- 
ing compliance  with  statutory  requirements  as  to  purchase 

Pre-emptions. — ^Attempted  sale  of  pre-emption  rights  before  patent 
operates  merely  as  extinguishment  thereof,  p.  602. 

Cited  to  same  effect  in  Moore  v.  Besse,  43  CaL  614,  holding  sack  con- 
veyance not  attackable  as  being  in  fraud  of  creditors. 

Land  Contests. — Jurisdiction  of  state  courts  to  review  action  of  land 
department  questioned,  p.  604. 

Cited  in  dissenting  opinion  in  Lynch  v.  Brigham,  61  CaL  494,  main 
opinion  sustaining  jurisdiction  of  action  to  create  trust  as  against 
claimant  obtaining  decision  in  his  favor  by  fraud  and  perjury. 

38   Gal.    606-607.    BORKHEIH   ▼.    FIRBDIAN'S   FUND    nCSUSANCE 
COMPANY. 

New  TriaL — Provision  for  stating  grounds  of  decision  in  order  is 
merely  directory,  p.  605. 

Cited  to  same  effect  in  In  rs  Martin,  113  GaL  481,  holding  practiet 
same  under  codes. 
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38  Cal.  507-514.    CAMPBELL  ▼.  JONE& 

Pleading. — Material  allegations  must  be  distinctly  stated  and  not  left 
to  inference,  p.  600. 

Cited  in  Weinberger  ▼.  Weidman,  134  Cal.  601,  noted  under  Denver  ▼. 
Burton,  28  Cal.  649;  Singer  v.  Salt  Lake  etc  Co.,  17  Utah,  167,  70  Am. 
St.  Rep.  776,  noted  under  Walton  ▼.  Mintum,  1  Cal.  362. 

Demand  is  necessary  in  action  for  conversion  where  possession  right- 
fully acquired  by  defendants,  p.  609. 

Cited  in  Woodward  v.  Edmunds,  20  Utah,  122,  but  holding  demand 
unnecessary  when  action  is  based  on  unlawful  detention  alone.  Dis- 
tinguished in  Quimby  t.  Lyon,  63  CaL  396,  as  to  action  for  money  had 
and  received  to  plaintiff's  use. 

Claim  and  Delivery.— Judgment,  if  for  plaintiff,  should  be  in  alter- 
native, pp.  509,  613. 

Cited  to  same  effect  in  McCue  ▼.  Tunstead,  66  Cal.  487;  reversing 
judgment  for  value  alone;  Wheeler  v.  Jones,  16  Mont.  90,  on  point  that 
judgment  for  return  of  property  may  be  rendered  on  general  verdict 
for  defendants.  Distinguished  in  Monarch  etc.  Co.  v.  McLaughlin,  1 
Idaho,  664,  holding  new  trial  should  not  be  granted  after  two  con- 
curring verdicts,  even  if  last  is  against  weight  of  evidence. 

38  Cal.  514-622.    GRAIN  v.  ALDRICH.    99  Am.  Dec.  428. 

Demand  cannot  be  Split  so  as  to  permit  action  at  law  by  assignee  of 
part  thereof,  without  debtor's  consent,  p.  619. 

Cited  to  same  effect  in  Thomas  v.  Rock  Island  etc.  Co.,  54  Cal.  579, 
as  to  assignment  of  half  of  judgment;  Clancy  v.  Plover,  107  Cal.  275, 
as  to  assignment  by  contractor  of  part  of  demand  against  owner; 
Kansas  City  etc.  Co.  v.  Robertson,  109  Ala.  299,  as  to  assignment  of 
part  of  demand  for  wages  where  entire  claim  due  and  payable  at  one 
time;  Welch  v.  Mayer,  4  Colo.  App.  444,  sustaining  order  for  part  of 
debt,  however,  when  accepted  by  debtor;  and  see  Little  v.  Portland,  26 
Oreg.  243,  holding  consent  shown  to  partial  assignment  of  claim  against 
city;  Belt  v.  Poppleton,  11  Oreg.  203,  as  to  assignments  of  portions  of 
award.  Distinguished  in  Noyes  v.  Barnard,  63  Fed.  Rep.  788,  as  to 
action  by  surviving  party  to  contract  for  services  jointly  rendered. 
Cited,  also,  in  note  on  general  subject  to  Field  v.  Mayor,  57  Am.  Dec. 
441;  Harris  Coimty  v.  Campbell,  2  Am.  St.  Rep.  473;  Whittemore  v. 
Judd  etc  Co.,  21  Am.  St.  Rep.  716. 

Complaint  under  Code  is  sufficient  if  stating  cause  of  action  either 
legal  or  equitable,  p.  620. 

Cited  to  same  effect  in  Walsh  v.  McKeen,  75  Cal.  523,  sustaining  order 
permitting  amendment  of  prayer  at  trial  to  embrace  equitable  relief 
when  facts  pleaded  warrant  same;  Angus  v.  Craven,  132  Cal.  698,  noted 
under  Rollins  v.  Forbes,  10  Cal.  299;  Henry  v.  Travelers'  Ins.  Co.,  16 
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Colo.  186,  applying  role  to  petition  for  leave  to  intervene;  IMckeraoD  t. 
Spokane,  26  Wash.  205,  an  action  at  law  is  maintainable  upcm  an  equit- 
able assignment;  Morse  v.  Swan,  2  Mont.  309,  holding  prayer  not  demur- 
rable; Parker  t.  Jacobs,  14  S.  G.  118,  as  to  action  to  reeoTer  personalty, 
based  on  equitable  right.  Cited,  also,  in  note  on  general  subject  to 
Gregg  V.  Sanford,  76  Am.  Dec.  733. 

Splitting  of  Demands  if  permissible  in  equity,  without  debtor's  eon- 
sent,  p.  621. 

Cited  in  Donohoe  etc.  Co.  t.  S.  P.  Co.,  138  CaL  188,  noted  under  Me- 
Ewen  T.  Johnson,  7  CaL  258;  Pittsburg  etc.  Co.  y.  Volkert,  68  Ohio  St 
371,  applying  rule  to  assignment  of  part  of  judgment;  Barto  ▼.  Seattle 
etc.  Ry.,  28  Wash.  184,  assignment  of  part  of  claim  for  pecuniary  de- 
mand being  enforceable  at  law,  no  equitable  feature  is  presented  from 
mere  fact  that  an  assignee  attempts  to  enforce  assignment  of  part  of 
claim,  and  surpeme  court  has  no  jurisdiction  of  appeal  where  amoast 
is  less  than  two  hundred  dollars;  Henry  t.  Travelers'  etc.  Co.,  16  Cola 
186,  permitting  interyention  by  holder  of  some  of  bonds  secured  by 
trust  deed,  in  action  by  trustee  to  foreclose  same;  James  t.  Newton, 
142  Mass.  378»  66  Am.  Rep.  700,  as  to  assignment  of  pari  of  debt  due 
and  to  become  due  on  contract  with  city;  and  see  Sykes  t.  Bank,  2  S. 
Dak.  256,  269,  as  to  claim  against  trustees  of  public  asylum;  Childs  t. 
Alexander,  22  8.  C.  186,  as  to  partial  assignment  of  notes  and  mortgage 
under  facts  stated;  The  Elmbank,  72  Fed.  Rep.  614,  as  to  order  to  pty 
another  a  specified  amount  out  of  that  to  be  realized  for  salTsge 
services.    Cited,  also,  in  notes  cited  under  first  syllabus. 

Misjoinder  of  Parties.'— Objection  is  waived  if  not  taken  by  demurrer 
when  appearing  from  complaint,  p.  521. 

Cited  to  same  effect  in  Great  West  etc  Co.  v.  IGning  Co.,  12  Oolo.  64, 
13  Am.  St.  Rep.  210,  holding  question  not  first  presentable  on  appeal; 
Marriott  v.  Clise,  12  Colo.  666,  as  to  misjoinder  of  parties  and  of  causes 
of  action.  Cited,  also,  in  note  on  general  subject  to  Bensieck  v.  Cook, 
33  Am.  St  Rep.  430. 

General  Citation. — ^Ludden  etc  Music  House  r.  Homsby,  45  S.  C.  115, 

88  CaL  522-627.    PARKER  ▼.  PAOS. 

Supplementary  Proceedings. — On  denial  by  garnishee  in  good  faith, 
no  order  can  be  made  except  that  judgment  creditor  institute  setiai 
against  him,  p.  526. 

Cited  to  same  effect  in  Hartman  v.  Olvera,  51  CaL  503,  and  Hagtr- 
man  v.  Tong  Lee,  12  Nev.  336,  reversing  order  directing  garnishee  to 
pay  moneys  to  sheriff;  Ex  parte  Hollis,  69  CaL  414,  as  to  order  directiag 
person  to  pay  to  receiver  in  insolvency  moneys  claimed  by  him  adversely 
to  insolvent;  but  see  Thompson  etc.  Ca  v.  Guenthner,  5  S.  Dak.  507. 
sustaining  appointment  of  receiver,  under  local  statate,  to  briqg  aetiosi 
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to  determiBe  indebtedness;  Deering  ▼.  Richardson  etc.  Go.,  109  Oal.  83, 
where  moneys  held  by  garnishee  were  claimed  by  others,  asserting  liens 
thereon;  Everton  ▼.  Parker,  3  Wash.  334,  distinguishing  main  case  as 
to  rule  where  denial  of  debt  nutde  in  bad  faith;  and  see  Gross  ▼.  Brown, 
19  R.  L  262,  on  same  point.  Gited,  also,  in  note  on  general  subject  to 
Morley  ▼.  Green,  42  Am.  Dec.  114. 

38  Cal  528-639.    PRINCE  t.  LYNCH.    99  Am.  Dec.  427. 

Findings  cannot  be  changed  after  filing  and  entry  of  judgment  on  re- 
examination of  evidence,  p.  530. 

Gited  in  Spaulding  ▼.  Howard,  121  GaL  198,  but  permitting  change 
of  findings  before  judgment;  Fisher  ▼.  Emerson,  15  Utah,  522,  and  Glaw- 
son  Y.  Wallace,  16  Utah,  308,  noted  under  Hidden  v.  Jordan,  28  Gal.  306; 
Wunderlin  v.  Gadogan,  76  Gal.  618,  and  Fisher  v.  Emerson,  16  Utah, 
622,  setting  aside  judgment  on  second  set  of  findings;  Thompson  t. 
Connecticut  etc.  Go.,  139  Ind.  353,  366,  holding,  however,  that  special 
findings  may  be  amended  to  conform  to  fact  proved,  before  judgment, 
and  pending  period  for  filing  bill  of  exceptions. 

Errors  in  Findings  can  be  cured  only  by  motion  for  new  trial,  p.  631. 

Cited  to  same  effect  in  Warren  v.  Quill,  9  Nev.  264,  holding  omission 
to  find  on  issue  not  reviewable  in  absence  of  exception  to  findings  as 
being  defective. 

Release  of  One  Joint  Debtor  under  seal  operates  as  release  of  ifll, 
p.  531. 

Cited  in  note  on  general  subject  to  Goodnow  v.  Smith,  29  Am.  Dec 
e02. 

Stockholder'i  Liability  for  pro  rata  of  corporate  debts  is  primary, 
p.  532. 

Cited  to  same  effect  in  Faymonville  v.  McGollough,  69  GaL  286,  hold- 
ing allegation  of  indebtedness  of  corporation  to  creditor  unnecessary. 
Cited,  also,  in  note  on  general  subject  to  Thompson  v.  Reno  etc.  Bank, 
3  Am.  St.  Rep.  806,  834,  844  (defining  "debts"),  846,  847,  849,  861  (as 
to  nature  of  liability),  863;  Barrick  v.  Gifford,  21  Am.  St.  Rep.  806  as 
to  creditor's  remedy  when  corporation  insolvent;  Kennedy  v.  Galifomia 
etc.  Bank,  33  Am.  St.  Rep.  168;  Mandel  v.  Swan  etc.  Co.,  46  Am.  St. 
Rep.  132. 

38  Gal.  641-548.    BSR6S0N  r.  BUILDSRS'  INSURANCE  COMPANY. 

Insurance  Policy. — Party  suing  on  must  allege  performance  of  con- 
ditions precedent,  p.  641. 

Cited  in  concurring  opinion  in  Thomas  v.  Northwestern  etc  Go.,  142 
Cal.  86,  as  to  allegation  of  payment  of  premiimi. 

Asaignment  of  Insurance  Policy  is  valid  without  assignment  of  prop- 
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erty,  and  entitles  assignee  to  rights  of  assured  when  made  with  in- 
surer's consent,  p.  544. 

Cited  to  same  effect  in  Merrill  r.  Ckilonial  etc  Co.,  109  Mass.  15,  61 
Am.  St.  Rep.  273,  where  assignment  as  collateral  security  assented  to 
by  insurer;  Bentley  v.  Standard  etc,  Co.,  40  W.  Va.  738,  739,  where 
assignment  assented  to  by  insurer.  Cited,  also,  in  note  to  New  York 
etc.  Ck).  y.  Flack,  66  Am.  Dec.  748,  on  consent  of,  insurers  to  assignment; 
Field  V.  Mayor,  57  Am.  Dee.  441,  on  assignments  of  demands  to  become 
due. 

Asdgmncnt  of  Insurance  Policy  is  subject  to  all  equities  existing  be- 
tween original  parties,  p.  645. 

Cited  to  same  effect  in  Union  etc.  Association  r.  Roclcf ord  Ins.  Co.,  83 
Iowa,  652,  32  Am.  St.  Rep.  326,  as  to  rights  of  mortgagee  of  assured. 
to  whom  policy  made  payable,  where  assured  had  not  paid  premium. 

Receipt  for  Money  may  be  contradicted — applied  to  acknowledgment 
of  premium  on  insurance  policy^  p.  546. 

Cited  to  same  effect  in  Snodgrass  v.  Parks,  79  Cal.  60,  holding  parol 
proof  admissible  to  vary  receipt  and  show  for  what  money  was  paid; 
Brown  v.  Massachusetts  etc.  Co.,  59  N.  H.  308,  47  Am.  Rep.  206,  holding 
insurance  company  not  estopped  by  receipt  acknowledging  payment  of 
advance  premium.  Distinguished  in  Famum  ▼.  Phoenhc  etc.  Co.,  83  Cal 
258,  17  Am.  St.  Rep.  243,  holding  under  facts  company  estopped  by 
acknowledgment  of  payment.  Cited,  also^  in  note  on  general  subject 
to  Illinois  etc.  Co.  v.  Wolf,  87  Am.  Dec.  253. 

Cancellation  of  Insurance  Policy. — Facts  held  to  show,  p.  546. 

Cited  in  Chadboume  v.  German  etc.  Co.,  24  Blatchf.  494,  31  Fed.  Rep. 
634,  on  point  that  company  must  give  reasonable  notice  thereof.  Lat- 
tan  V.  Royal  etc.  Co.,  45  N.  J.  L.  460,  holding  inadequate  mere  notice 
without  repayment  of  unearned  premium,  or  its  tender;  Springfield  etc 
Co.  V.  McKinnon,  59  Tex.  609,  holding  sufficient  cancellation  shown  ac- 
cording to  terms  of  policy. 

38  Cal.  548-550.    DOUGHERTY  ▼.  MILLER. 

Interest  on  Judgments  need  not  be  specially  decreed  by  supreme  court 
on  remittitur,  p.  549. 

Distinguished  in  Moran  v.  Hagerman,  69  Fed.  Rep.  420,  disallowing 
interest  in  execution  when  not  awarded  in  terms,  following  local  de- 
cisions. 

38  Cal.  550-553.    BROWN  ▼.  PFORR. 

Agency  to  Sell  Land  is  revocable  at  any  time  before  sale,  unless 
coupled  with  interest  or  given  for  valuable  consideration,  p.  5G2. 
Cited  to  same  effect  in  dissenting  opinion  in  Janin  t.  Browne,  69  Oal 
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47,  main  opinion  holding  agreemennt  under  facts  not  terminated  by 
death  of  principal.  Distinguished  in  Flanagan  v.  Brown,  70  CaL  259, 
holding  agency  revocable  under  code,  if  not  coupled  with  interest,  al- 
though given  for  valuable  consideration;  Blumenthal  v.  Goodall,  89  Cal. 
267,  holding  agency  not  revocable  when  sale  substantially  effected,  even 
if  not  actually  made.  Distinguished  in  Ropes  ▼.  John  Resenfeld's  Sons, 
145  Cal.  677,  where  owner  on  Sunday  gave  broker  right  to  sell  prop- 
erty on  certain  terms,  "subject  to  prompt  reply,''  procuring  of  purchase 
on  Tuesday  is  too  late. 

38  Cal.  553-560.    ALSMONY  T.  PETALUMA. 

Townsite  Acts. — ^Purpose  of  Congress  was  to  protect  bona  fide  oe- 
cnpanta,  p.  568. 

Cited  to  same  effect  in  Eversdon  v.  Mayhew,  65  Cal.  166,  holding  fur- 
ther as  to  rights  of  heirs  of  occupant;  Lechler  v.  Chapin,  12  Nev.  71, 
discussing  definition  of  "actual  occupant." 

Townsite  Trustees  cannot  create  new  street  or  enlarge  old  one  so  as 
to  infringe  on  rights  of  occupant,  p.  559. 

Cited  to  same  effect  in  City  of  Pueblo  v.  Budd,  19  Colo.  693,  denying 
power  to  county  judge  to  dedicate  part  of  site  for  public  highway; 
Hall  V.  Ashley,  2  Mont.  492,  denying  power  of  trustees  to  dedicate  part 
of  land  as  public  alley. 

38  CaL  560-562.    MAHE  ▼.  REYNOLDS. 

Note — Pleading. — ^In  action  by  indorsee,  indorsement  must  be  proved 
when  pleadings  are  not  verified  and  answer  is  general  denial,  p.  562. 

Cited  in  Estate  of  Christensen,  135  Cal.  677,  holding  Code  of  Civil  Pro- 
cedure, section  448,  inapplicable  to  wills. 

Motion  for  Change  of  Venne  is  not  waived  by  filing  answer  con- 
temporaneously, p.  662. 

Cited  to  same  effect  in  Cook  ▼.  Pendergast,  61  GaL  76,  discussing 
practice  and  remedy  of  plaintiff  by  cross-motion. 

38  OiL  663-664.    HAUZHURST  ▼.  LOBREE. 

Tenant  Holding  Over  after  demised  term  beoomei  tenant  at  saffer*> 
ance,  p.  563. 

Cited  in  note  on  general  subject  to  Blumenberg  v.  Myers,  91  Am. 
Dee.  664;  and  to  Daniels  v.  Brown,  69  Am.  Dec  609,  on  rights  of  such 
tenants. 

Notice  to  Quit  is  not  necessary  in  case  of  tenant  at  sufferance,  p. 
663. 

Cited  to  same  effect  in  Joy  v.  McKay,  70  CaL  446,  as  to  tenancy  at 
sufferance  or  at  will  terminated  by  death  of  landlord;   McLeran   ▼• 
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Benton,  73  Cal.  340,  2  Am.  St.  Rep.  819,  as  to  tenancy  at  will  dianged 
into  one  at  sufferance.  Cited,  also,  in  note  to  Stedman  v.  Melntoih,  4SL 
Am.  Dec.  130,  131,  on  general  subject. 

88  Oal.  664-667.    PEOPLE  ▼.  NORTH  SAN  FRANCISCO  HOMXSTIAD 
AND  RAILROAD  ASSOCIATION. 

Attorney  General  cannot  withdraw  use  of  name  of  state  in  suit  Itegan, 
to  prejudice  of  relator,  when  real  party  in  interest,  p.  666. 

Cited  to  same  effect  in  People  v.  Clark,  72  OaL  290,  s«  to  soit  brought 
to  annul  patent  to  swamp  lands. 

38  CaL  672-575.    POND  ▼.  ICADDOZ. 

Statutory  Construction  should  be  such  as  to  carry  out  legCslatire  in- 
tent, as  appearing  from  whole  act  and  contemporaneous  legislation,  p. 
574. 

Cited  to  same  effect  In  Barton  ▼.  Moscow  etc  Dist.,  2  Idaho,  10Q2, 
holding  acts  not  repugnant;  Shellabarger  ▼.  Commissioners,  60  Kan. 
141;  Territory  ▼.  Clark,  2  Oklahoma,  86. 

Provision  in  Statute  will  be  disregarded  when  inadyertently  inserted, 
p.  574. 

Cited  to  same  effect  in  In  re  Vanderberg,  28  Kan.  268;  Stfaigel  ▼• 
Nevil,  9  Greg.  64,  as  to  repeal  by  implication. 

38  Cal.  676-677.    McCLORT  ▼.  McCLORT. 
Findings. — Opinion  of  judge  is  not,  p.  577. 

Cited  to  same  effect  in  Wilson  v.  Wilson,  64  Cal.  04,  holding  opinion 
no  part  of  record,  per  se;  Wizson  t.  Devine,  67  CaL  342,  excluding  opin- 
ion in  connection  with  offer  of  judgment-roll  as  res  adjudicata;  Hiamil- 
ton  y.  Spokane  etc.  Co.,  2  Idaho,  902,  discussing  form  of  decision;  Thoip 
Y.  Freed,  1  Mont.  664;  Victor  etc.  Co.  t.  Bank,  18  Utah,  94,  72  Am.  St 
Rep.  769,  defining  "opinion"  and  "decision"  under  local  statutes. 

38  CaL  679-682.    LOGAN  ▼.  GEDNBT. 

Cattle  Running  at  Large. — Common-law  rule  requiring  owner  to  eon- 
fine  cattle  never  prevailed  in  Oalifomia,  p.  681. 

Cited  to  same  effect  in  Merritt  v.  Hill,  104  Cal.  186,  holding  owner 
not  liable  for  trespass  on  unfenced  lands  if  not  instigated  by  him  or  be 
had  notice  (but  see  Hahn  y.  Garratt,  69  CaL  147,  as  to  trespasses  in 
Santa  Clara  county,  imder  special  act;  Morris  y.  Fraker,  5  Colo.  432; 
Chase  y.  Chase,  16  Nev.  262,  and  Buford  v.  Houtz,  133  U.  8.  331 
(Utah),  under  respective  local  statutes.  Cited,  also,  in  note  on  geneial 
subject  to  Tonawanda  etc.  Co.  v.  Munger,  48  Am.  Dec  2S0,  264^  and  to 
Waters  v.  Moss,  78  Am.  Dec  662. 
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38  GaL  683-584.    WELLMAlf  ▼.  ENGLISH. 

CUim  and  Delivery. — ^Uee  of  code  procedure  to  obtain  immediate 
delivery  is  optional  with  plaintiff,  p.  583. 

Cited  to  same  effect  in  Simpson  etc  Go.  t.  Marshall,  5  S.  Dak.  532, 
holding  soch  procedure  merely  ancillary. 

Demand  is  not  necessary  before  suit  in  ease  of  wrongful  seizure  by 
sheriff,  p.  584. 

Cited  to  same  effect  in  Harpending  y.  Meyer,  55  Gal.  560,  as  to  suit 
against  one  receiving  property  from  another  who  had  no  authority  to 
transfer  it;  Sharon  v.  Nunan,  63  GaL  235,  as  to  action  of  replevin  by 
stranger  to  writ  whose  property  was  seized;  Brenot  v.  Robinson,  108 
GaL  145,  construing  Code  of  Civil  Procedure,  section  680;  Burchett  v. 
Purdy,  2  Oklahoma,  306,  as  to  seizure  of  property  owned  by  and  in 
possession  of  stranger  to  writ. 

Sheziff  is  Liable  for  seizure  under  writ  of  property  of  stranger, 
p.  584. 

Cited  to  same  effect  in  Kane  v.  Desmond,  68  GaL  464,  holding  further 
aa  to  justification  of  seizure  under  process.  Overruled  in  Fuller  Desk 
Co.  V.  McUade,  113  Gal.  363,  holding  sheriff  authorized  to  seize  any  prop- 
erty in  defendant's  possession,  unless  he  have  reason  to  believe  it  to  be 
another's.  Cited,  also,  in  note  to  Savaoool  v.  Boughton,  21  Am.  Dec. 
208^  on  general  subjeei. 

38  OaL  584-586.    JONES  v.  JONES. 

Answer  asserting  setoff  or  eounterelaim  Is  not  eross-eomplaiiity  p. 
585. 

Cited  to  same  effect  in  IfiUs  v.  Fletcher,  100  GaL  149,  on  point  that 
facts  constituting  defense  should  not  be  pleaded  as  cross-complaint. 

Replication. — Ho  injury  results  to  defendant  by  permitting  plain- 
tiff to  file  replication  which  consists  only  of  denials  which  would  have 
otherwise  been  implied,  p.  585. 

CSted  to  same  effect  in  Townsley  v.  Harbuckle,  2  Mont.  584,  holding 
no  error  to  result  from  compelling  plaintiff  to  file  replication  under 
facts  stated. 

Divorce. — ^Answer  to  cross-complaint  is  essential,  p.  585. 

Cited  in  Murphy  v.  Murphy,  141  OaL  474,  noted  under  Herrold  ▼• 
South,  34  GaL  124. 

Secondary  Evidence  held  admissible  under  facts  stated,  p.  586. 

Cited  in  Harloe  v.  Lambie,  132  GaL  136,  noted  under  Burke  v.  Water 
Co.,  12  GaL  408. 

General  Citation.— French  v.  Edwards,  4  Sawy.  126,  Fed.  Gas.  No. 
6,097. 
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38  Gal.  590-595.    BLOOD  ▼.  MAKCXJSE.    99  Am.  Dec.  435. 

Secretary  of  Corporation^  unleas  speeially  authorised,  cannot  nuke 
aasignment  of  its  notes,  p.  594. 

Cited  to  same  effect  in  Alta  etc  Ckft.  t.  Mining  Co,  78  CSaL  632,  as  to 
power  of  president  or  secretary  to  mortgage  its  property;  Asher  ▼. 
Sutton,  31  Kan.  290,  as  to  power  of  president  or  cashier  of  bank  to  sell 
its  safe  for  its  debt ;  Cited  in  McCormick  y.  Bittinger,  13  Colo.  App.  173, 
but  holding  act  of  secretary  validated  by  ratification;  Bank  t.  Garret- 
son,  107  Iowa,  205,  but  sustaining  acts  of  secretary  and  treasurer  of 
loan  association  under  its  articles;  note  in  general  subject  to  Retd  t. 
Buffum,  12  Am.  St.  Rep.  134;  Buck  v.  Ross,  57  Am.  St.  Rep.  74  as  to 
withdrawal  of  corporate  property  from  its  creditors. 

Judgment  Creditor  may  recover  moneys  collected  under  invalid  assign- 
ment by  his  debtors,  p.  594. 

Cited  in  note  to  Donovan  v.  Finn,  14  Am.  Dec.  543,  on  choses  in  action 
subject  to  creditor's  bill. 

Estoppel  by  Record  in  ineffectual  unless  pleaded,  p.  595. 

Cited  in  note  on  general  subject  to  Young  v.  Brehe,  8  Am.  St.  Eepw 

895. 

38  Oal.  596-608.    IfURDOCK  ▼.  BROOKS. 

Action  on  Appeal  Bond. — Sureties  cannot  attack  jurisdiction  of  eomt 
a  quo  to  render  judgment,  p.  601. 

Cited  to  same  effect  in  Treweek  v.  Howaid,  105  Oal.  445,  as  to  liability 
on  executor's  bond  for  failure  to  comply  with  decree  of  distribution; 
Ogden  V.  Davis,  116  Gal.  37,  as  to  objection  that  amount  of  bond  on 
appeal  from  foreclosure  decree  was  not  properly  fixed;  Farrott  v.  Kane, 
14  Mont.  30,  as  to  fact  of  entry  of  judgment  by  lower  court;  State  ▼. 
District  Court,  22  Mont.  455,  74  Am.  St.  R«p.  621,  holding  failure  to 
justify  waived  by  respondent;  Heater  v.  Pearoe,  59  Neb.  585,  construing 
similar  local  statutes;  note  to  Babcock  v.  Carter,  67  Am.  St.  Rep.  200, 
203,  on  general  subject;  note  to  Charles  v.  Hoskins,  83  Am.  Dec  381,  and 
to  Howell  V.  Alma  etc.  Co.,  38  Am.  St.  Rep.  719,  as  to  oondusiveness 
against  surety  of  judgment  against  principal. 

Action  on  Appeal  Bond. — Failure  of  sureties  to  justify  constitutes 
no  defense,  p.  601.  * 

Cited  to  same  effect  in  Moffat  v.  Greenwalt,  90  Cal.  371,  where  appeal 
dismissed  for  such  failure;  Storz  v.  Finklestein,  50  Neb.  186,  holding 
attachment  bond  valid  without  signature  of  plaintiff  therein.  Cited, 
also,  in  note  on  general  subject  to  Howell  v.  Alma  etc.  Co.,  38  Am  St. 
Rep.  704,  708,  as  to  dismissal  of  appeal  therefor,  and  718  as  to  fonn 
of  complaint  on  bond. 
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Complaint  on  Contract  may  state  it  according  to  legal  effect,  or  in 
haec  verba,  p.  603. 

Cited  in  concurring  opinion  in  ±iibemia  etc.  Soc.  v.  Thornton,  127  Cal. 
677,  noted  under  Stoddard  v.  Treadwell,  26  Cal.  294;  lAmbert  y.  Haskell, 
80  CaL  613,  where  bond  set  out  in  full;  Quirk  v.  Clark,  7  Mont.  235, 
holding,  but  not  deciaing,  complaint  sufficient  where  contract  attached 
as  exhibit  and  referred  to  in  complaint.  Distinguished  in  Penrose  v. 
Pacific  etc.  Co.,  66  Fed.  Rep.  254,  holding  annexing  of  exhibit  not  suf- 
ficient, without  allegation  in  body  of  complaint  of  legal  effect  of  in- 
strument. 

Action  on  Appeal  Bond. — Complaint  need  not  allege  return  of  execu- 
tion unsatisfied,  nor  demand  on  principal  for  payment,  p.  603. 

Cited  to  same  effect  in  Cobum  v.  Brooks,  78  Cal.  447,  as  to  demand 
in  suit  on  bond  in  eminent  domain  proceedings;  Pieper  v.  Peers,  98  CaL 
43,  as  to  demand,  citing  main  case  also  as  to  effect  of  failure  to  give  no- 
tice of  dismissal  of  appeal;  Butterfield  v.  Mountain  etc.  Co.,  11  Utah, 
198,  as  to  effect  of  failure  of  principal  to  sign  bond,  and  holding  further 
as  to  secret  understanding  that  surety  was  not  to  be  bound  unless  prin- 
cipal signed;  Davis  v.  Patrick,  57  Fed.  Rep.  912,  and  Bingham  v.  Mears, 
4  N.  Dak.  452,  as  to  issuance  of  execution,  holding  further  surety  not 
entitled  to  stay  until  judgment  satisfied  out  of  principal's  property  at- 
tached. 

Assignee  of  Appeal  Bond  must  allege  and  prove  assignment  of  judg- 
ment or  of  claim  secured  by  bond,  p.  604. 

Cited  to  same  effect  in  Ford  v.  Bushard,  116  Cal.  276,  as  to  assignment 
pending  action  and  supplemental  complaint  thereon. 

38  CaL  608-611.    STICH  ▼.  DICKINSON. 

Appeal  Lies  from  order  sustaining  demurrer  to  complaint  in  inter- 
vention, p.  610. 

Cited  to  same  effect  in  People  v.  Pfeiffer,  69  CaL  90,  as  to  order  dis- 
missing such  complaint  in  condemnation  proceedings.  Cited,  also,  in 
note  to  Brown  v.  Saul,  16  Am.  Dec.  184,  as  to  correctory  remedies  of 
intervenor;  and  to  Williams  v.  Field,  60  Am.  Dec.  431,  discussing  ''final 
judgment." 

Sight  to  Intervene. — Party  held  entitled  to,  under  facts,  p.  610. 

Cited  in  Woodworth  v.  Zimmerman,  92  Ind.  353,  on  point  that  question 
of  priorities  may  be  settled  in  foreclosure  proceedings;  Harman  v. 
Barhydt,  20  Neb.  630,  sustaining  right  of  intervention  by  assignee  of 
notes  secured  by  chattel  mortgage,  under  facts;  in  note  on  general  sub- 
ject to  Lacroix  v.  Menard,  16  Am.  Dec.  162;  Brown  v.  Saul,  16  Am.  Dec. 
182;  Horn  v.  Volcano  etc.  Co.,  73  Am.  Dec.  673. 

General  Citation.— Dunn  v.  National  Bank  of  Canton,  11  S.  D.  308; 
Goodrich  V.  Williamson,  10  Okla.  618. 
Notes  CaL  Rep.— 123. 
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38  Cal.  611-610.    ROBINSON  r.  TSVI& 

Garnishment. — Credits  include   notes  from  third  persons  to  deUof, 
held  by  garnishee  as  collateral,  p.  614. 

Cited  to  same  effect  in  Gow  y.  Marshall,  90  CaL  669,  defining  and  dis- 
tinguishing between  ''debits"  and  "credits." 

Attachment  Lien  on  notes  attaches  to  proceeds  thereof  when  eol- 
lected«  p.  614. 

Cited  to  same  effect  in  Deering  ▼.  Richardson  etc  Co.,  109  OaL  8^ 
citing  main  case,  also  at  p.  83,  on  remedies  of  garnishee. 

Partnership. — ^Firm  property  may  be  seized  and  sold  on  execntton 
against  one  partner,  for  his  individual  debt,  p.  615. 

Cited  to  same  effect  in  Wright  ▼.  Ward,  65  CaL  527,  holding  no  con* 
▼ersion  by  such  seizure,  although  execution  debtor  would  on  aooonnting 
have  had  no  interest  in  property  seized. 

Partnership. — ^Execution  Pnichaser  under  judgment  against  one  part- 
ner acquires  only  his  interest  in  residue  after  settlement  of  partnership 
debts,  p.  615. 

Cited  to  same  effect  in  Commercial  Bank  v.  Mitchell,  68  CaL  49,  60^ 
awarding  priority  to  firm  over  individual  debts;  and  see  Whelan  ▼. 
Shain,  115  Cal.  329,  on  same  point,  holding  priority  of  attachment  im- 
material thereon.  Cited,  also,  in  note  to  Russell  y.  Cole,  57  Am.  8t.  EsfL 
441,  upon  title  under  execution  sale. 

38  OiL  619-623.    WARBURTON  t.  DOBLS. 
Fordhly  Entry. — Setoff  or  counterclaim  is  not  allowable,  p.  620. 

Cited  to  same  effect  in  Ralph  v.  Lomer,  3  Wash.  411,  as  to  damages 
from  loss  of  business  and  depreciation  in  value  of  furniture;  Phillips  t. 
Port  Townsend  Lodge,  8  Wash.  533,  as  to  value  of  repairs  made  by 
tenant  which  landlord's  duty  to  make. 

Evidence  of  Title  may  become  relevant  in  forcible  entry  proceedings 
on  question  of  damages,  p.  621. 

Cited  in  note  on  general  subject  to  Beeler  v.  Oardwell,  77  Am.  Dea 
656. 

88  Cal.  623-629.     BORKHEIM  v.  NORTH  BRITISH  AND  MERCAN- 
TILE INSURANCE  COMPANY. 

Appeal — ^Authentication. — ^Method  and  time  of  considered,  p.  627. 

Cited  in  People  v.  Terrill,  131  Cal.  113,  holding  record  on  preliminaiy 
examination  in  criminal  case  improperly  authenticated. 

Attorney's  Stipulation  does  not  bind  client  when  not  in  writing  sal 
filed,  or  not  entered  on  court  minutes,  p.  628. 
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Cited  to  same  effect  in  Merritt  v.  Wilcox,  62  Gal.  241,  as  to  verbal 
stipulation  during  trial  to  allow  judgment  in  gold  coin;  McLaughlin 
▼.  Clausen,  116  CaL  491,  holding  further  as  to  effect  of  conflict  in  evi- 
dence of  fact  of  stipulation;  Haley  v.  Eureka  Co.  Bank,  20  Nev.  421, 
as  to  oral  stipulation  not  to  take  default.  Distinguished  in  Himmel- 
mann  v.  Sullivan,  40  Cal.  126,  holding  objection  not  tenable  by  one  who 
had  received  benefit  of  part  of  such  verbal  stipulation;  and  Smith  v. 
Whittier,  06  Cal.  288  (cited  in  Reclamation  District  v.  Hamilton,  112 
Cal.  609),  ruling  similarly  on  theory  of  estoppel,  where  such  stipulation 
acted  upon  and  not  merely  executory.  Cited,  also,  in  note  on  general 
subject  to  Clark  v.  Randall,  76  Am.  Dec.  256. 

38  CaL  631-635.    BAKER  v.  KINSET.    99  Am.  Dec.  43a 

Master  is  not  liable  for  tort  of  servant  unless  latter  acts  in  execution 
of  master's  authority,  p.  634. 

Cited  to  same  effect  in  Hudson  v.  M.  K.  etc.  Co.,  16  Kan.  476,  on  point 
of  master's  liability  for  servant's  torts;  Wiltse  v.  State  etc  Co.,  63 
Mich.  644,  on  point  that  relation  of  master  and  servant  must  appear. 
Cited,  also,  in  note  on  general  subject  to  Ware  v.  B.  &  L.  etc.  Co.,  35  Am. 
Dec.  200;  Boswell  v.  Laird,  68  Am.  Dec.  369;  Hussey  v.  Norfolk  etc.  Co., 
2  Am.  bt.  Rep.  317;  Muse  v.  Stem,  3  Am.  St.  Rep.  87;  Long  ▼.  Chicago 
etc.  Co.,  30  Am.  St.  Rep.  273;  and  Goodloe  v.  Memphis  etc.  Co.,  54  Am. 
St.  Rep.  82,  83,  as  to  liability  for  acts  outside  of  servant's  employ- 
ment. 

38  CaL  637-643.    SSNTBR  ▼.  DB  BERNAL. 

"Adverse"  Party  in  proceedings  on  appeal  includes  all  who  will  be 
affected  by  reversal  or  modification  of  judgment  or  order  appealed  from, 
p.  640. 

Cited  in  Johnson  v.  Phenix  Ins.  Co,,  146  Cal.  675,  in  action  on  insur- 
ance policy  by  owner  of  burned  building  which  was  made  payable  to 
mortgagee  who  was  made  codefendant  with  insurance  company  for 
want  of  consent  to  be  coplaintiff,  and  judgment  rendered  for  plaintiff 
for  full  amount  out  of  which  mortgage  was  to  be  paid,  notice  of  appeal 
by  insurance  company  must  l>e  served  on  mortgagee  also;  Vincent  v. 
Collins,  122  Cal.  390,  holding  mortgagor's  assignee  in  insolvency  an  ad- 
verse party  when  made  defendant  in  foreclosure  suit,  on  mortgagor's 
appeal;  Elliott  v.  Superior  Court,  144  Cal.  506,  discussing  remedies  of 
stranger  to  record  by  way  of  appeal  or  certiorari;  Kells  v.  Nelson  etc.  L. 
Co.,  74  Minn.  10,  ruling  similarly  as  to  purchaser  at  assignee's  sale,  on 
appeal  by  creditor  from  order  confirming  it;  Sutton  v.  Cons.  Apex  etc. 
Co.,  12  S.  Dak.  583,  but  holding  party  not  "adverse"  under  local  stat- 
utes; OlCane  v.  Daly,  63  Cal.  319,  and  Jones  v.  Quantrell,  2  Idaho,  143, 
holding  codefendants  such  parties  under  facts  (but  see  Blanc  v.  Rodgers, 
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47  Cal.  608,  distinguishing  main  case) ;  Williams  ▼.  S.  C.  etc  Assil,  66 
CSal.  196,  196,  holding,  however,  judgment  may  be  modified  although  all 
parties  not  served  where  such  modification  cannot  affect  these  (bnt  see 
Dick  V.  Bird,  14  Nev.  163,  holding  no  jurisdiction  acquired  over  defend- 
ants not  served,  in  case  of  appeal  from  part  of  judgment) ;  Randall  t. 
Hunter,  69  Cal.  81,  holding  failure  to  serve  codefendant  in  default,  not 
fatal  (but  see  In  re  Castle  Dome  etc.  Co.,  79  Cal.  249,  ruling  aliter  as 
to  appeal  by  petitioning  creditors  from  order  dismissing  insolvency  pro- 
ceedings, although  respondent  then  in  default,  and  Moody  v.  Miller,  24 
Oreg.  181,  holding  service  necessary  on  wife,  codefendant  with  husband 
(appellant)  in  suit  to  foreclose  mortgage  on  his  land,  although  in  de- 
fault) ;  Millikin  v.  Houghton,  76  Cal.  541,  holding  service  necessary  on 
all  judgment  debtors,  on  appeal  by  judgment  creditor  from  order  qnash- 
ing  execution;  Harper  v.  Hildreth,  99  CaL  267,  ruling  similarly  as  tc 
plainti£fs  failure  to  serve  original  defendant  on  appeal  from  judgment 
as  to  new  defendants  brought  in  in  reference  to  claim  to  property  in- 
volved (and  see  Commercial  Bank  v.  United  States  etc.  Bank,  13  Utah, 
197,  as  to  new  codefendants  brought  in  on  cross-complaint  of  defendant 
afterwaifd  appealing) ;  Lancaster  v.  Maxwell,  103  CaL  68,  as  to  appeal 
by  owner  in  mechanic's  lien  suit  without  serving  contractor  who  was  co- 
defendant  (but  see  Green  v.  Berge,  i05  CaL  56,  45  Am.  St.  Rep.  27,  as 
to  appeal  by  plaintiff  from  judgment  in  favor  of  one  defendant  without 
serving  another  defendant  against  whom  plaintiff  had  judgment) ;  Jones 
V.  Lamont,  118  Cal.  503,  discussing  regularity  of  attorney's  appearance; 
Cofl^  V.  Edgington,  2  Idaho,  598,  denying  right  to  appeal  under  facts; 
Lilienthal  v.  Caravita,  16  Oreg.  341,  holding,  however,  fraudulent  mort- 
gagee not  adverse  party  where  mortgage  set  aside  and  appeal  was  only 
as  to  remaining  part  of  judgment  establishing  priority  of  lienholders; 
The  Victorian,  24  Oreg.  127,  128,  41  Am.  St.  Rep.  840,  holding  service  un- 
necessary on  sureties  on  bond  to  secure  release  of  libeled  vessel,  on  ap- 
peal by  claimant;   Seattle  etc.  Co.  v.  Pitner,   17  Wash.   367,  holding 
garnishee  not  adverse  party  as  to  appeal  in  main  case. 

Parties  to  Partition  Suit  are  all  plaintiffs  as  against  one  another,  p. 
642. 

Cited  in  Younger  v.  Superior  Court,  136  Cal.  687,  holding  them  par- 
ties "beneficially  interested"  under  section  1069,  Code  of  Civil  Proced- 
ure; Ivancovich  v.  Weilenman,  144  Cal.  763,  noted  under  Bradley  v. 
Jdarkness,  26  Cal.  70;  State  v.  Lindsay,  24  Mont  358,  noted  under 
Morenhart  v.  Higuera,  32  CaL  290;  Hancock  v.  Lopez,  53  CaL  370,  dis- 
cussing effect  of  judgment  in  partition  as  conclusive  upon  title  claimed 
in  subsequent  ejectment  suit. 

Notice  of  Appeal  from  final  decree  in  partition  suit  rnnst  be  served 
on  all  parties  to  the  decree,  p.  642. 

Cited  to  same  effect  in  Reed  v.  Allison,  61  OaL  465,  diamissing  appeal 
for  want  of  such  service. 
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38  Gal.  640-659.    BLOOD  ▼.  LIGHT.    09  Am.  Dec.  441. 

Sheriff's  Deed  is  Eyidenoe  of  performance  of  official  acts  it  recites, 
p.  653. 

Cited  to  same  effect  in  Kellej  v.  Desmond,  63  Cal.  619,  citing 
main  case  also  on  other  points;  Frink  v.  Roe,  70  Cal.  302,  as  to  giving 
of  notice  of  sale.  Cited,  also,  in  note  to  Waters  y.  Duyall,  33  Am.  Dec 
698,  on  necessity  of  levy  to  sustain  sale. 

Title  of  Execution  Purchaser  does  not  depend  on  return  of  sheriff,  p. 
653. 

Cited  to  same  effect  in  Hibberd  v.  Smith,  67  Cal.  664;  Frink  y.  Roe, 
70  Cal.  302,  as  to  failure  of  sheriff  to  give  proper  notice  of  sale;  Brusie 
y.  Gates,  80  Cal.  469,  96  Cal.  268,  as  to  validity  of  attachment  and  ad- 
mitting parol  evidence  to  supply  omissions  in  return;  Vroman  v. 
Thompson,  61  Mich.  456,  as  to  indorsement  of  fact  of  levy  on  writ;  and 
see  Brusie  v.  Gates,  06  Cal.  268,  on  same  point;  Holter  etc.  Co.  v.  Ontario 
etc.  Co.,  24  Mont.  193,  as  to  failure  to  file  return  within  statutory  time; 
Real  Estate  Co.  v.  Hendrix,  28  Greg.  403,  62  Am.  St.  Rep.  802,  where  re- 
turn did  not  show  sale,  but  holding -sale  void  where  court  had  no  juris- 
diction to  render  judgment.  Cited,  also,  in  note  to  Cloud  v.  £1  Dorado 
Co.,  73  Am.  Dec.  628,  on  general  subject. 

Title  of  Purchaser  at  execution  sale  depends  on  sale  and  authority  of 
officer  to  make  it,  p.  663. 

Cited  to  same  effect  in  Peterson  v.  Weissbein,  76  Cal.  178,  holding 
proof  of  judgment  and  execution  necessary  in  order  to  support  deed; 
Bullard  v.  McArdle,  98  Cal.  357,  35  Am.  St.  Rep.  177,  as  to  necessity 
of  proof  of  existing  judgment  at  time  of  sale;  dissenting  opinion  in 
Clarke  v.  Cobb,  121  Cal.  601,  construing  Code  of  Civil  Procedure,  sections 
700,  707;  Summerville  v.  Stockton  etc.  Co.,  142  Cal.  540,  noted  under 
Bagley  v.  Ward,  37  Cal  121;  Real  Estate  Co.  v.  Hendrix,  28  Greg.  491, 
62  Am.  St.  Rep.  801,  and  Hew  v.  Broadwell,  6  Colo.  App.  469,  holding 
title  dependent  on  judgment,  execution,  sale  and  deed.  Cited,  also,  in 
Lehnhardt  v.  Jennings,  119  Cal.  193,  196,  discussing  sheriff's  right  to 
fees  for  sale. 

Purchaser  at  Execution  Sale  acquires  good  title  where  execution  void- 
able though  not  void,  p.  664. 

Cited  to  same  effect  in  Hunt  v.  Loucks,  38  Cal.  382,  99  Am.  Dec. 
412  (and  note  412),  where  execution  for  too  large  an  amount;  and  see 
Roush  V.  Fort,  2  Mont.  485,  where  such  execution  was  issued  through 
fraud  of  creditor;  Gregory  v.  Bovier,  77  Cal.  123,  as  to  collateral  attack 
based  on  sale  en  masse  (and  see  Marston  v.  White,  91  Cal.  40,  on  point 
that  such  sale  is  at  most  merely  voidable) ;  Ganong  v.  Greene,  64  Mich. 
492,  as  to  defects  in  form  of  notice  of  sale. 

Title  of  Execution  Purchaser  dates  from  docketing  of  judgment  and 
not  from  levy,  as  to  third  persons,  p.  667. 
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Cited  Lean  v.  Givens,  146  Cal.  743,  levy  of  execution  on  homestead  as 
land  creates  lien  thereon  conditionally,  to  extent  of  excess  in  yalue 
above  homestead  exemption,  which  lien  becomes  absolute  when  such  ex- 
cess is  determined;  to  same  effect  in  Hibberd  ▼.  Smith,  67  GaL  566,  al- 
though holding  certain  parties  not  third  persons  within  this  rule.  Cited, 
also,  in  note  to  Waters  y.  Duvall,  33  Am.  Dec.  698,  on  necessity  of  levy 
to  sustain  sale. 

Execution  Debtor  is  estopped  from  questioning  validity  of  title  of 
purchaser  at  sale,  p.  658. 

Cited  to  same  effect  in  Los  Angeles  etc  Bank  v.  Raynor,  61  OaL  147, 
as  to  issue  of  writ  before  judgment  entered  or  docketed;  Robinson  v. 
Thornton,  102  Oal.  681,  as  to  objection  that  title  at  time  of  sale  was  in 
another  than  defendant;  Croft  v.  Colfax  etc.  Co.,  113  Iowa,  460,  sus- 
taining sale  of  stock  as  to  judgment  debtor  who  first  objects  after  the 
sale;  Thresher  v.  Atchison,  117  CaL  75,  59  Am.  St.  Rep.  161,  on  point 
that  officer  is  defendant's  agent  in  making  «uch  sale. 

Sheriff's  Deed  is  valid,  although  reciting  execution  erroneously,  p. 
659. 

Cited  to  same  effect  in  Clark  v.  Sawyer,  48  GaL  140,  where  neither 
judgment  nor  execution  recited;  Montgomery  t.  Robinson,  49  CaL  280, 
holding  recitals  sufficient  to  identify  judgment  and  show  sheriff's  au- 
thority to  sell;  Wilson  v.  Madison,  55  CaL  8,  as  to  misrecital  of  execu- 
tion. Distinguished  in  French  v.  Edwards,  13  WaU.  514,  holding  deed 
avoided  by  recital  showing  sale  not  made  acoording  to  statute.  (Sted, 
also,  in  note  to  Donahue  v.  McNulty,  86  Am.  Dee.  84^  on  redtak  in 
sheriff's  deeds. 

88  GaL  659-666.    UTTBR  ▼.  CHAPKAN. 

Measure  of  Damages  for  breach  of  eoniraet  Is  prima  fade  the 
contract  price,  to  be  increased  or  diminished  according  to  ciicumstanoss, 
p.  662. 

Approved  in  Cornwall  v.  Moore,  132  Fed.  870,  and  126  Fed.  661,  meas- 
ure of  damages  for  total  breach  of  charter  by  refusing  to  accept  vessel 
is  net  amount  that  would  have  been  earned  under  charter,  less  amount 
earned  or  which  might  have  been  earned  with  reasonable  diligence  dur- 
ing time  required  for  voyage  under  charter;  note  on  general  subject  to 
Shannon  v.  Comstock,  34  Am.  Dec.  266;  Masterson  v.  Mayor,  42  Am. 
Dec.  60;  and  Clark  v.  Marsiglia,  43  Am.  Dec.  672. 

Measure  of  Damages. — ^Party  complaining  of  breach  of  contract  should 
endeavor,  by  reasonable  exertions,  to  protect  himself  from  loss,  p.  666. 

Cited  to  same  effect  in  Hill  v.  McKay,  94  GaL  16,  as  to  breach  by  ' 
purchaser  of  contract  for  sale  of  logs;  Cederberg  v.  Robison,  100  CaL 
95,  as  to  wrongful  discharge  of  servant  before  expiration  of  term,  but 
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not  deciding  question;  Gazette  etc.  Co.  ▼.  Morse,  60  Ind.  158,  on  point 
that  such  servant  must  endeavor  to  obtain  other  employment  for  re- 
mainder of  term.  Cited  in  Schroeder  v.  Cal.  etc.  Co.,  95  Fed.  298,  and 
The  Abbie  M.  Deering,  105  Fed.  400,  stating  measure  of  damages  in  case 
of  wrongful  discharge  of  employee;  Leblond  v.  McNear,  104  Fed.  831, 
stating  rule  in  case  of  breach  of  charter  of  vessel  by  the  charterer;  note 
to  Costigan  v.  Mohawk  etc.  Co.,  43  Am.  Dec.  762,  and  to  De  Camp  v. 
Hewitt,  43  Am.  Dec.  at  211,  212,  and  at  209,  on  damages  for  such 
wrongful  discharge. 

38  Cal.  666-669.    POLACK  v.  McGRAXa 

Law  of  the  Case. — Decision  of  supreme  court  on  first  appeal  becomes 
law  of  case  if  facts  are  similar,  on  subsequent  appeal,  p.  667. 

Cited  to  same  effect,  as  to  ruling  on  sufficiency  of  complaint,  in 
Daniels  v.  Andes,  2  Mont.  502;  Brim  v.  Jones,  13  Utah,  442,  and  Powell 
V.  D.  S.  etc.  Co.,  14  Oreg.  23,  where,  however,  prior  decision  obviated  by 
amendment;  Headley  v.  Challiss,  15  Kan.  606,  as  to  sufficiency  of  proof 
of  publication  and  amendment  thereof;  and  Venard  v.  Green,  4  Utah, 
458,  as  to  judgment  directed  to  be  entered  by  supreme  court  on  remand. 
Cited,  also,  in  note  on  general  subject  to  Gee's  Admr.  ▼.  Williamson,  27 
Am.  Dec.  634,  635. 

Findings  must  be  construed  together,  p.  669. 

Cited  to  same  effect  in  Water  Co.  ▼.  Richardson,  72  CaL  604,  as  to 
eonstruction  of  special  verdict;  Mott  v.  Swing,  90  OaL  235,  discussing 
essentials  of  findings. 

General  Citation.— Jones  v.  Hodges,  146  OaL  168,  as  to  whether  fence 
substantial  enclosure. 


38  CaL  671-672.    BORNHBIMSS  T.  BALDWIH. 

Undertaking  an  Appeal  from  judgment  and  order  on  motion  for  new 
trial  should  recite  each,  p.  672. 

Cited  to  same  effect  in  Sharon  v.  Sharon,  68  CaL  338  (cited  in  Oor- 
ooran  v.  Desmond,  71  Gal.  102),  holding,  however,  one  undertaking  suffi- 
cient on  appeals  from  several  orders  when  in  proper  form  and  amount; 
Centerville  etc  Co.  v.  Bachtold,  109  Cal.  113,  and  Sebrie  v.  Smith,  2 
Idaho,  329,  dismissing  appeals  for  want  of  proper  reference  in  joint 
undertaking;  Granger  v.  Robinson,  114  Cal.  632,  ruling  aliter  and  hold- 
ing reference  sufficient.  Cited,  also,  in  Kimbrell  v.  Rogers,  90  AJa.  346, 
dismissing  appeals  because  not  properly  taken. 

Appeal  will  be  Dismissed  from  order  on  motion  for  new  trial  where 
no  proper  undertaking  given,  p.  672. 

Cited  to  same  effect  in  Sharon  v.  Sharon,  68  OaL  341,  dted  sapm. 
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38  Cal.  672-676.    CANNON  ▼.  UNION  LUMBER  COMPANT. 

Constructiye  Possession  cannot  be  acquired  unless  entry  made  under 
color  of  title  and  in  good  faith,  p.  674. 

Cited  to  same  effect  in  Wolfskill  v.  Malajowich,  39  Cal.  280,  adding 
other  requirements  for  such  possession;  Webber  y.  Clarke,  74  Oal.  16» 
sustaining  entry  under  sherifiTs  deed  valid  on  its  face;  Comaiti  v.  Kyle, 
19  Ney.  42,  ruling  aliter  as  to  entry  under  bill  of  sale  which  did  not  oon- 
yey  title  to  land  claimed,  and  it  was  not  inclosed. 

38  Cal.  679-683.     HIBERNIA  SAVINGS  &  LOAN  SOCIETT  y.  ORD- 
WAY. 

Appeal  cannot  be  taken  by  one  not  prejudiced  by  error  complained  of, 
p.  680. 

Cited  to  same  effect  in  People  y.  Pfeiffer,  69  CaL  91,  denying  right  of 
intervenor  to  appeal  under  .facts. 

Foreclosure  Suits. — Question  of  litigation  of  adverse  title  held  waived 
by  failure  to  demur  properly,  p.  681. 

Cited  in  note  on  general  subject  to  San  Francisco  v.  Lawton,  79  Am. 
Dec  192. 

Action  to  Remove  Cloud. — Complaint  must  show  apparent  validity 
of  instrument  casting  cloud,  and  state  facts  showing  its  invalidity,  p. 
681. 

Cited  in  Couts  v.  Cornell,  147  Cal.  562,  563,  complaint  to  restrain  ex- 
ecution of  tax  deed  to  state  on  account  of  defective  description  of  land 
in  assessment,  which  does  not  allege  payment  or  offer  to  pay  plaintiff's 
just  proportionate  share  of  taxes,  is  demurrable;  Castro  v.  Barry,  79 
Cal.  445,  holding,  however,  statement  of  nature  of  defendant's  claim 
not  necessary  in  statutory  action  to  quiet  title;  Teal  v.  Collins,  9  Oreg. 
92,  holding  complainant  insufficient  for  not  stating  nature  of  defend- 
ant's claim. 

Tax  Deed  constitutes  cloud  upon  title,  p.  681. 

Cited  to  same  effect  in  Odell  v.  Wilson,  63  Cal.  160,  discussing  form 
of  decree  of  foreclosure  when  one  defendant  asserted  superior  title 
under  such  tax  deed;  Day  v.  Schnider,  28  Oreg.  460,  on  point  that  com* 
plaint  to  remove  cloud  is  sufficient  if  alleging  defendant's  claim  to  be 
based  on  such  deed;  and  see  on  same  point  Douglass  v.  Nuzum,  16  Kan. 
619;  Huntington  v.  C.  P.  R.  R.  Co.,  2  Saw.  514,  decreeing  injunction 
against  tax  sale  when  deed  would  cast  cloud. 

Complaint  is  Sufficient  even  if  stating  facts  imperfectly,  where  no 
demurrer  interposed,  p.  682. 

Cited  to  same  effect  in  Anderson  v.  Alseth,  6  S.  Dak.  569,  as  to  objec- 
tions first  raised  at  triaL 
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38  Cal.  683-685.    POLLOCK  ▼.  CUMMIN6S. 

Justice's  Court  has  Jurisdiction  of  actions  for  trespass  within  statu* 
tory  amount  of  damages  unless  right  of  possession  is  in  issue,  p. 
683. 

Cited  in  Boyd  y.  Southern  CaL  etc.  Co.,  126  Cal.  674,  on  point  that 
issue  as  to  right  of  possession  must  be  raised  by  verified  answer;  Cor- 
nett  V.  Bishop,  39  Cal.  319,  in  similar  action,  although  fact  of  possession 
was  in  issue;  Livingston  v.  Morgan,  53  Cal.  24,  in  such  action  for  re- 
moving plaintiff's  fences,  although  complaint  alleged  his  ownership 
thereof;  Schroeder  v.  Wittram,  66  Cal.  640,  affirming  jurisdiction  over 
action  by  vendee  to  recover  back  deposit  because  title  defective,  al- 
though latter  point  in  issue;  Ethridge  v.  Jackson,  2  Saw.  601,  on  point 
that  question  of  entry  in  action  for  conversion  of  oats,  does  not  involve 
title  or  right  to  possession.  Cited,  also,  in  note  on  general  subject  to 
Hunt  V.  Morris,  22  Am.  Dec.  484,  discussing  right  to  costs. 

Certiorari. — ^Notice  of  proceedings  should  be  given  to  adverse  party,  p. 
685. 

Cited  to  same  effect  in  Fraser  v.  Freelon,  53  Cal.  646,  holding  consti- 
tutionality of  act  establishing  court  not  determinable  on  certiorari 
unless  people  made  a  party. 

Trespass  Quare  Clausum. — Plaintiff  need  only  show  possession  and 
injury,  p.  686. 

Cited  to  same  effect  in  Heilbron  v.  Heinlen,  72  Cal.  374,  holding  evi- 
dence admissible  of  plaintiff's  nonpossession  at  time  of  act;  Strohlburg 
V.  Jones,  78  Cal.  383,  holding  complaint  sufficient  and  holding,  further, 
action  maintainable  by  tenant  in  possession  under  lease.  Distinguished 
in  Rogers  v.  Duhart,  97  Cal.  506,  granting  damages  to  tenant  for  injury 
to  property,  irrespective  of  fact  of  possession. 

38  Cal.  691-692.    DU  PRATT  ▼.  LICE. 

Respondeat  Superior  does  not  apply  where  relation  of  master  and 
servant  does  not  exist,  p.  692. 

Cited  to  same  effect  in  Baker  v.  Kinsey,  38  Cal.  634,  99  Am.  Dec.  439, 
holding  bridgeowner  not  liable  for  injury  from  bite  of  dog  belonging  to 
tollkeeper  of  bridge;  O'Hale  v.  Sacramento,  48  Cal.  214,  ruling  similarly 
as  to  liability  of  city  for  negligence  of  contractor  while  laying  a  sewer, 
he  not  being  its  agent  or  servant  therein,  and  Barton  v.  McDonald,  81 
Cal.  267,  when  contractor  was  engaged  in  repair  of  public  street.  Dis- 
tinguished in  Donovan  v.  Oakland  etc.  Co.,  102  Cal.  249,  holding  employ- 
er liable,  although  work  done  by  independent  contractor  when  done  un- 
der supervision  and  control  of  former's  superintendent.  Cited  in  Mc- 
Call  V.  Pacific  Mail  etc.  Co.,  123  Cal.  45,  holding  contractor  not  liable 
to  employees  for  injury  from  defective  appliances  when  he  had  no  power 
to  make  selection;  Stewart  v.  Cal.  Imp.  Co.,  131  Cal.  129,  noted  under 
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Boswell  y.  Laird,  8  Cal.  469;  Bauer  y.  Richter,  103  Wis.  418,  applying 
rule  to  case  of  injury  to  employee  of  contractor  caused  by  servants  of 
main  employer;  note  to  Covington  etc.  Co.  v.  Steinbroch,  76  Am.  St 
Rep.  386,  305,  on  independent  contractors;  and  see  on  same  point  notes 
to  Stone  y.  Cheshire  etc.  Co.,  51  Am.  Dec.  203,  and  to  Brown  v.  Smith, 
22  Am.  St.  Hep.  463.  Cited,  also,  in  note  on  general  subject  to  Boswell 
y.  Laird,  68  Am.  Dec.  359. 

38  Cal.  693-697.    BU£L  T.  FRAZIER. 

Forcible  Entry  and  Detainer.— Facts  held  insuffident  to  sapport  se- 
tion,  p.  693. 

Cited  in  note  on  general  subject  to  Eyill  y.  ConweUy  18  Am.  Dee.  146» 
defining  term. 

88  CaL  699-702.     PEOPLE  T.  BOlflLLA. 

Indictment  for  Murder  should  aUege  malice  aforethought^  p.  700. 

Cited  to  same  effect  in  People  y.  Schmidt,  63  Cal.  28,  holding  infor- 
mation insufficient;  Hogan  y.  State,  30  Wis.  440,  discussing  form  of 
such  amendment  and  statement  of  degree  therein. 

Day  of  Ezecuti(«  under  sentence  of  death  should  be  included  in  war- 
rant and  not  in  judgment,  p.  700. 

Cited  to  same  effect  in  People  y.  Murphy,  45  CaL  141,  holding,  how- 
ever,  judgment  not  erroneous  therefor;  State  y.  Summers,  9  Ner.  270, 
on  point  that  fixing  of  execution  in  judgment  for  date  too  remote  doss 
not  yitiate  judgment. 

38  CaL  702-712.    EX  PASTE  SMITH. 

Municipal  Ordinance  prohibiting  certain  acts  as  beiag  of  yidous  or 
immoral  tendency  is  condusiye  as  to  their  character,  p.  709. 

Cited  in  Parker  y.  Otis,  130  CaL  329,  discussing  and  sustaining  sec- 
tion 26,  article  4,  of  constitution  as  to  maigin  sales;  Ex  parte  Debmey, 
43  Cal.  480,  as  to  ordinance  prohibiting  swearing;  Ex  parte  Hdlbron, 
65  Cal.  610,  as  to  prohibition  of  slaughterhouse  within  dty;  In  re  Line- 
han,  72  Cal.  116,  as  to  prohibition  of  keeping  of  animals  in  designated 
parts  of  dty;  £x  parte  Campbell,  74  Cal.  24,  5  Am.  St.  Rep.  421,  as  to 
prohibitory  liquor  laws;  McCloskey  v.  Kreling,  76  Cal.  512,  as  to  ordi' 
nance  prescribing  ''fire  limits"  and  prohibiting  erection  of  wooden  build- 
ings therein;  Ex  parte  Tuttle,  91  Cal.  591,  as  to  ordinance  prohibiting 
poolselUng,  except  at  racetracks;  People  y.  Bray,  105  Cal.  350;  end 
Territory  y.  Guyott,  9  Mont.  50,  as  to  act  prohibiting  sale  of  liquor  to 
Indians;  Baker  y.  State,  54  Wis.  375,  sustaining  state  act  regulating 
receipts  of  deposits  by  insolyent  banks. 
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Constitutional  Law. — Statutes  should  not  be  decreed  void  unless  clear- 
ly repugnant  to  constitution,  p.  709. 

Cited  to  same  effect  in  University  t.  Bernard,  67  Cal.  613,  sustaining 
funding  act. 

General  Laws  need  only  act  uniformly  upon  all  persons  who  stand 
in  same  category,  p.  710. 

Cited  to  same  effect  in  £z  parte  Burke,  69  CaL  12,  sustaining 
''Sunday  law";  People  t.  Henshaw,  76  CaL  443,  as  to  law  made  appli- 
cable to  certain  classes  of  municipalities  classified  according  to  popula- 
tion (but  see  Pasadena  t.  Stimson,  91  Cal.  261,  holding  provision  as  to 
eminent  domain  special  legislation,  although  based  on  such  classifica- 
tion; and  Dougherty  t.  Austin,  94  CaL  633,  as  to  statute  in  reference  to 
salaries  of  deputies  of  county  clerks  in  counties  so  classified);  People 
V.  Bray,  106  CaL  348,  sustaining  act  prohibiting  selling  of  liquor  to  In- 
dians; Home  etc.  Assn.  v.  Nolan,  21  Mont.  216,  holding  discussed  act 
not  a  local  nor  special  one  under  constitutional  provisioiL 
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89  Cal.  3-13.    CHSISTT  T.  BOARD  OF  SUPESVISOSS. 

Statutes — ^Repeal  of  statute  by  necessary  implication  takes  place 
whenever,  by  subsequent  legislation,  it  becomes  apparent  that  the  legis- 
lature did  not  intend  the  former  act  to  remain  in  force,  p.  10. 

Cited  in  Ex  parte  Henshaw,  73  Cal.  500,  dissenting  opinion  of  Thorn- 
ton, J.,  discussing  effect  of  act  of  1885,  providing  for  police  courts  in 
city  of  Oakland;  Pennie  v.  Reis,  80  Cal.  270,  holding  that  the  act  of 
1878,  creating  a  police  life  and  health  insurance  fund  out  of  part  of  the 
monthly  salaries  of  police  officers  in  city  and  county  of  San  Francisco, 
was  repealed  by  act  of  1889,  relating  to  same  subject;  Capron  v.  Hitch- 
cock, 98  Cal.  432,  holding  that  the  repeal  of  statutes  by  implication  is 
not  favored,  and  that  section  5,  act  of  March  18,  1885,  relating  to  street 
improvements,  did  not  repeal  section  628  of  Municipal  Corporation  Act 
of  March  13,  1883;  Pool  v.  Simmons,  134  CaL  624,  holding  prior  act  not 
repealed  by  implication. 

Same. — Only  result  of  incorporating  unconstitutional  provision  in 
statute  would  be,  that  such  portion  of  the  act  would  be  void,  but  in  no 
other  respect  would  the  validity  of  the  act  be  impaired,  p.  11. 

Approved  in  Hale  v.  McGettigan,  114  Cai.  120,  construing  County 
Government  Act  of  1893.  Cited  in  Miller  v.  Kister,  68  Cal.  146,  holding 
a  statutory  provision  unconstitutional  (sec.  5,  act  of  March  18,  1885) 
as  being  in  violation  of  the  provision  prohibiting  special  legislation  af- 
fecting fees  or  salary  of  any  officer. 

Office. — ^Legislature  may  extend  term  of  incumbent  of  office  filled  by 
an  election,  provided  the  whole  term,  when  extended,  does  not  exceed 
the  time  limited  by  the  constitution,  p.  12. 

Cited  in  Miller  v.  Kister,  68  Cal.  144,  asserting  power  of  legislature  to 
control  salaried  public  offices;  Jordan  v.  Bailey,  37  Minn.  177,  and  State 
V.  Wilson,  12  Lea,  258,  maintaining  the  power  of  the  legislature  to  ex- 
tend term  of  office;  dissenting  opinion  in  State  v.  Menaugh,  151  Ind. 
288,  main  opinion  sustaining  statute  extending  tenure;  dissenting  opin- 
ion in  State  v.  Mount,  151  Ind.  701.  704,  main  opinion  holding  tenure  not 
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so  extended;  25  Am.  Dec.  706,  to  same  effect,  extended  note  on  sub- 
ject. Denied  in  People  v.  Bull,  46  N.  Y.  62,  7  Am.  Rep.  305,  and  State 
▼.  Arrington,  18  Nev.  422,  the  latter  holding  that  the  legislature  has  no 
power  to  extend  the  terms  of  county  assessors  beyond  the  time  for 
which  they  were  elected,  except  temporarily  in  cases  of  emergency. 

39  OaL  13-22.  SEPULVBDA  ▼.  SEPULVEDA. 

Quieting  Title. — Possession  necessary  to  maintain  action  to  quiet  title 
must  be  such  as  would  enable  the  plaintiff,  without  the  aid  of  any 
other  title,  to  maintain  an  action  to  eject  a  mere  intruder  therefrom, 
p.  18. 

Approved  in  Coleman  t.  San  Rafael  etc.  Road  Co.,  49  CaL  521,  where 
the  action  was  maintained  by  one  in  actual  possession  of  a  small  piece 
of  dry  land  in  a  tract  of  salt  marsh  tide  land;  so  in  Goldbeig  ▼.  Tay- 
lor, 2  Utah,  489,  plaintiff  being  in  actual  possession  of  part  of  the  land; 
Blasdel  y.  Williams,  9  Nev.  168,  holding  that  possession  is  the  base  upon 
which  the  action  is  founded;  so,  to  same  effect,  in  Wolverton  ▼.  Nichols, 
6  Mont.  91;  and  cited  in  Harrigan  v.  Mowry,  84  Cal.  467,  holding  that 
the  action  will  not  lie  in  favor  of  the  owner  of  an  equitable  title,  for 
which  the  defendant  holds  the  legal  title  in  trust. 

39  Cal.  23-24.    BROWN  T.  PBRRT. 

Forcible  Entry. — Proof  of  prior  possession  by  defendant  does  not 
constitute  a  defense  to  action  of  forcible  entry  and  detainer,  p.  24. 

Ruling  approved  in  Murry  v.  Burns,  6  Dak.  Ter.  181. 

Same. — ^Acts  which  tend  to  a  breach  of  the  peace  amount  to  a  forcible 
entry,  p.  24. 

Approved  in  Ely  y.  Yore,  71  Cal.  133,  134,  removal  of  fence  by  defend- 
ant in  the  night-time.    Cited  in  18  Am.  Dec.  146,  note. 

39  Cal.  24-51.    BRUMAGIM  v.  BRADSHAW. 

New  Trial. — Statement  on  motion  for,  which  fails  to  specify  wherein 
the  evidence  was  insufficient  to  justify  the  verdict,  precludes  the  appel- 
late court  from  all  inquiry  upon  that  subject,  although  the  statement 
purports  to  contain  all  the  evidence  given  on  the  trial,  p.  33. 

Approved  in  Harding  v.  Vandewater,  40  CaL  83,  and  Rosina  v.  Trow- 
bridge, 20  Nev.  116;  Young  v.  Tiner,  4  Idaho,  276,  an  exception  that  ver- 
dict is  against  law  as  applied  to  facts. proven  in  case  is  not  reviewable 
on  appeal  from  judgment. 

Same. — ^Allegation  in  statement  that  the  verdict  is  against  law 
is  not  sustained  by  showing  that  it  is  not  justified  by  the  evidence, 
p.  36. 

Approved  in  Froman  v.  Patterson,  10  Mont.  114,  and  State  ▼.  Ga- 
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with,  19  Mont.  51,  holding  that  alleged  error  in  instructions  will  not 
be  reviewed  on  appeal  where  the  only  ground  designated  is  that  the 
verdict  is  contrary  to  law  and  evidence.  So,  to  same  effect,  in  Drexel 
V.  Daniels,  49  Neb.  101. 

Judicial  Notice.— Court  will  take  judicial  notice  that  the  'Totrero," 
in  the  year  1860,  was  separated  from  the  city  of  San  Francisco,  as  it 
then  was,  by  Mission  creek,  and  that  it  is  now  a  portion  of  said  city, 
divided  into  lots,  blocks,  and  streets,  p.  40. 

Cited  in  People  v.  Wallace,  101  Cal.  283,  judicial  notice  of  existence  of 
new  county;  McMaster  v.  Morse,  18  Utah,  27,  applying  rule  to  division 
of  dty  into  lots,  blocks  and  streets;  89  Am.  Dec.  663,  676,  680,  681, 
686,  note,  as  to  judicial  notice  of  geographical  divisions  of  counties,  in- 
corporated cities,  etc. 

Actual  Possession  of  Land  can  only  be  taken  by  such  open,  un- 
equivocal, and  notorious  acts  of  dominion  as  plainly  indicate  to  the 
public  that  he  who  performs  them  has  appropriated  the  land,  and  claims 
the  exclusive  dominion  over  it,  pp.  44  et  seq. 

Cited,  as  to  what  constitutes  actual  possession  in  Davis  v.  Water 
Works,  57  GaL  546;  Webber  v.  Clarke,  74  Cal.  15,  18;  Townsend  v. 
Edwards,  25  Fla.  588;  Gilderhaus  v.  Whiting,  39  Kan.  713,  714,  and 
Schnepel  v.  Mellen,  3  Mont.  135. 

Same. — ^An  indosiure,  partly  by  natural  and  partly  by  artificial  bar- 
riers, will,  under  certain  circumstances,  establish  an  actual  possession, 
p.  47. 

Approved  in  Conroy  v.  Duane,  45  Cal.  603,  holding  that  a  natural 
barrier,  such  as  a  deep  stream,  a  precipitous  cliff,  the  shore  of  the 
ocean,  and  the  like,  may  serve  as  a  portion  of,  an  inclosure  of  land,  and 
render  a  fence  unnecessary  in  order  to  constitute  possession;  Hanson  v. 
Stinehoff,  139  Cal.  173,  and  Smith  v.  Hicks,  139  Cal.  219,  noted  under 
Coryell  v.  Cain,  16  Cal.  573;  Vineyard  v.  Bnindrett,  17  Tex.  Qv.  App. 
152,  holding  adverse  possession  not  shown  of  land  partly  surrounded 
by  water.  So,  to  same  effect,  in  Bullock  v.  Rouse,  81  Cal.  696,  and  Cos- 
tella  V.  Edson,  44  Minn.  139. 

Same. — ^Whether  such  barriers  may  be  sufficient  to  form  an  inclosure 
for  the  purpose  of  the  rule  in  reference  to  actual  possession  of  land 
is  a  question  for  the  jury,  under  proper  instructions  from  the  court,  p. 
50. 

Approved  in  Goodwin  v.  McCabe,  76  Cal.  686,  in  which  case  the  land 
in  dispute  had  on  one  side  a  body  of  water,  on  another  a  slough,  and 
on  the  remaining  sides  a  fence;  Lewis  v.  Riverside  Water  Co.,  76  Cal. 
253,  ejectment  for  public  lands,  and  held  to  be  a  question  for  the  jury 
to  determine  whether  or  not  the  artificial  barriers  erected  by  the  plain- 
tiff, and  his  acts  of  dominion,  were  sufficient  to  notify  the  public  that 
the  land  was  appropriated,  and  to  impart  to  the  claim  of  appropriation 
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the  characteristie  notoriety  and  indicia  of  ownership;  and  Spotts  t. 
Hanley,  86  Gal.  166,  question  of  possession  necessary  to  confer  Utk  to 
land  in  San  Francisco,  under  the  Van  Ness  Ordinance. 

39  Gal.  62-67.    PSOPLS  ▼.  ICURPHT. 

Indictment. — ^If  certain  as  to  the  person  and  the  offense  charged,  and 
states  all  the  acts  necessary  to  constitute  a  oomplete  offense,  it  is  suffi- 
cient under  Galifomia  statutes,  p.  66. 

Approved  in  People  t.  Davis,  73  GaL  367,  holding  that  an  indictment 
or  information  is  sufficient  if  it  charges  that  the  defendant  did  unlaw- 
fully,  feloniously,  and  of  his  malice  aforethought  kill  the  deceased,  nam- 
ing him,  and  the  time  and  appropriate  place  being  stated;  State  t. 
Golly er,  17  Nev.  286,  an  indictment  for  "assault  with  intent  to  kill"; 
People  v.  Gough,  2  Utah,  71,  holding  that  a  description  of  the  offense  as 
given  in  the  statute  is  sufficient;  so,  in  United  States  v.  Gannon,  4  Utah, 
134,  an  indictment  under  act  of  Gongress  for  unlawful  cohabitation; 
State  V.  Day,  4  Wash.  108,  an  information  for  murder  in  first  degree. 
Gited  in  3  Am.  St.  Rep.  282,  note,  as  authority  to  the  ruling  stated. 
Referred  to  as  to  the  meaning  of  the  year  and  day  rule  in  State  ▼. 
Huff,  11  Nev.  21,  in  which  case  it  is  held  that  an  indictment  for  murder 
which  fails  to  show  that  the  death  occurred  within  a  year  and  a  day 
after  the  perpetration  of  the  act  which  produced  it  fails  to  state  the 
requisite  facts  to  constitute  a  complete  offense;  but  that  the  defect  ifl 
waived  by  failure  of  defendant  to  demur  to  the  indictment. 

Evidence. — ^If  part  of  confession  is  introduced  in  evidence,  accused  is 
entitled  to  have  the  whole  thereof  admitted,  p.  67. 

Gited  in  6  Am.  St.  Rep.  261,  extended  note,  treating  of  admission  in 
evidence  of  confessions  made  by  accused;  so  in  1  Am.  Dec.  373,  note,  to 
same  effect.  Explained  in  Granite  Gold  Min.  Go.  v.  Maginness,  118  CaL 
134,  stating  the  true  rule  applicable  to  admissions  in  pleadings  nnder 
the  codes. 

39  Gal.  68-61.    HATWARD  T.  STEARICS. 

Promissory  Note. — ^Assignee  of  promissory  note,  overdue,  takes  it 
subject  to  all  the  equities  subsisting  between  the  maker  and  payee,  but 
free  from  all  equities  subsisting  between  the  maker  and  any  interme- 
diate holder,  p.  60. 

Gited  in  Bank  of  Sonoma  Gounty  v.  Gove,  63  GaL  366,  49  Am.  Rep. 
93,  where  it  is  said  that  the  law  was  properly  applied  in  the  case,  and 
holding  that  if  a  promissory  note  is  transferred  after  nmturity  by  an 
indorser  who  took  it  before  maturity,  and  was  not  himself  affected  by 
any  equities  between  the  original  parties,  the  holder  acquires  it  it- 
lieved  of  such  equities,  and  they  are  not  avoidable  against  him;  Combes 
V.  Ghandler,  33  Ohio  St.  182,  as  authority  to  the  proposition  that  a  bona 
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fide  purchaser,  for  value,  of  non-negotiable  chose  in  action,  from  one 
upon  whom  the  owner  has,  by  assignment,  conferred  the  apparent  abso- 
lute ownership,  when  the  purchase  is  made  upon  the  faith  thereof,  ob- 
tains a  valid  title  as  against  the  real  owner,  who  is  estopped  from  as- 
serting title  thereto. 

39  Cal.  61-66.  HIDDEN  v.  JONEa  S.  a  21  OaL  02;  28  CaL  301,  and 
32  Cal.  397,  in  which  cases  the  facts  are  set  forth;  and  so,  in  S.  0. 
67  Gal.  184. 

39  CaL  66-69.    PEOPLE  T.  CASTSO. 

Taxation. — School  district  taxes  can  only  be  levied,  after  the  question 
has  been  submitted  to  the  qualified  electors  of  the  district,  in  the  man- 
ner pointed  out  by  the  statute,  p.  60. 

Approved  in  People  v.  Seale,  62  Cal.  72,  as  to  requisites  of  notice  of 
election  for  purpose  of  imposing  school  tax ;  Same  v.  Same,  52  Cal.  621, 
that  the  election  must  be  held  in  strict  conformity  with  t^e  law;  and 
State  V.  St.  Louis  etc.  Eailway  Co.,  75  Mo.  529,  as  to  necessity  of  notice 
of  the  election;  Mercur  etc.  Co.  v.  Spry,  16  Utah,  232,  sustaining  injunc- 
tion against  sale  under  such  tax  when  title  would  be  clouded  thereby. 

30  Gal.  71-72.  PITTSBURGH  COAL  MINING  COMPANY  y.  GREEN- 
WOOD. 

Judgment  on  Default  for  damages  is  erroneous,  if  no  amount  of  dam- 
ages, nor  a  prayer  for  damages,  be  contained  in  the  complaint,  although 
it  states  facts  sufficient  to  sustain  a  judgment  for  damages,  p.  72. 

Cited  in  Prince  v.  Lamb,  128  CaL  125,  holding  complaint  one  for  ac- 
counting and  specific  performance  when  no  damages  are  stated  or 
claimed;  Swain  v.  Bumette,  76  CaL  301,  deciding,  upon  analagous  prin- 
ciples, that  a  judgment  by  default  in  favor  of  the  defendant  will  be 
reversed  on  appeal  from  the  judgment  if  the  complaint  states  a  cause  of 
action. 

30  CaL  7274.    NORRIS  T.  ELLIOTT. 

Slander. — ^If  statute  of  limitations  is  not  pleaded,  the  slanderous 
words  may  be  proved  to  have  been  spoken  at  any  time  before  action 
commenced,  or  at  any  time  within  the  statute,  if  pleaded,  p.  74. 

Cited  in  Amador  Gold  Mine  v.  Amador  Gold  Mine,  114  CaL  348,  ac- 
tion for  unlawful  entry  and  forcible  detainer,  holding  that  under  the 
allegations  in  the  complaint  as  to  the  date  of  entry,  the  plaintifif  may 
prove  that  defendant  entered  at  any  time  within  one  year  next  be- 
fore the  commencement  of  the  action. 

Samtt, — ^Proof  of  the  repeating  of  the  slanderous  words,  after  suit 
brought,  is  admissible  to  show  malice,  p.  74. 

AiRrmed  in  Heame  v.  De  Young,  110  CaL  677,  action  for  libeL 
Notes  CaL  Rep.->124. 
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39  Gal.  75-80.     PEOPLE  ▼.  TRIM. 

Principal  and  Accessory. — Party  indicted  as  principal  cannot  be  con- 
victed upon  evidence  tending  only  to  show  that  he  was  an  accessory 
before  the  fact,  p.  79. 

Affirmed  in  People  v.  Campbell,  40  Cal.  141,  and  People  v.  McGungill, 
41  Cal.  431.  Approved  in  Smith  v.  State,  37  Ark.  275.  Cited  in  People 
V.  Rozelle,  78  Cal.  87,  as  authority  that  if  the  defendant  is  not  charged, 
in  general  terms,  as  a  principal,  but  it  is  attempted  to  allege  the  facts 
showing  the  offense  to  have  been  committed  by  another,  aod  that  he 
aided  and  abetted,  or  encouraged  and  advised,  the  perpetration  of  the 
crime,  such  facts  must  be  stated  as  would  formerly  have  constituted 
the  defendant  an  accessory;  holding,  however,  that  it  is  sufficient,  un- 
der section  971,  Calif omia  Penal  Code,  to  charge  the  accessory  directly 
with  having  himself  committed  the  act,  and  that  the  acts  constituting 
him  an  accessory  may  be  proved  under  such  charge;  so  in  State  t. 
Chapman,  6  Nev.  330,  disapproving  the  rule  stated;  so  in  People  v. 
Bliven,  112  N.  Y.  88,  90,  8  Am.  St.  Rep.  708,  709,  where  it  is  said  that 
the  authority  of  the  principal  case  is  overturned  by  the  later  case  of 
People  V.  Outeveras,  48  Cal.  19. 

General  Citation. — In  People  t.  Valencia,  43  CaL  555,  as  authority 
that  an  indictment  against  two  may  charge  in  one  count,  one  as  prin- 
cipal, and  the  other  as  accessory,  and  in  another  count  the  latter  ss 
principal,  and  the  former  as  accessory,  and  such  indictment  does  not 
chargs  each  defendant  with  two  offenses,  nor  are  the  two  counts  re- 
pugnant. 

39  Cal.  80-87.    WILLIAMS  T.  MacDOUGALL. 

Counsel  Fees  are  not,  as  a  general  rule,  recoverable  as  ooets  by  a 
successful  party  in  an  action  either  at  law  or  in  equity,  p.  85. 

Cited  in  Sanger  v.  Ryan,  122  Cal.  54  (quoted  in  Hays  v.  Winsor,  130 
Cal.  236),  quoting  Miller  v.  Eehoe,  107  Cal.  343,  holding  that  counsel 
fees  may  be  allowed  in  equity  in  an  action  for  the  preservation  or  dis- 
tribution of  a  fund  where  all  the  parties  have  a  common  interest.  Cited 
in  Estate  of  Olmstead,  120  Cal.  453,  in  approval;  88  Am.  Dec  181,  ex- 
tended  note,  treating  of  allowance  of  costs  in  equity. 

39  Cal.  87-92.    STUART  ▼.  HAIGHT. 

Mandamus. — ^Writ  of  will  be  issued  against  governor  of  state  requir- 
ing him  to  prepare  and  deliver,  in  a  proper  case  a  duplicate  land  war> 
rant,  p.  91. 

Cited  in  Harpending  v.  Haight,  39  Cal.  210,  2  Am.  Rep.  445,  mandamuff 
to  compel  the  governor  to  cause  a  bill  to  be  authenticated  as  a  statute; 
State  V.  Board  of  liquidation,  42  La.  Ann.  657,  limiting  issue  of  man- 
damns  fdr  the  performance  only  of  specific  ministerial  duties;  Kudilflr 
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T.  Wright,  40  Tex.  619,  mandamus  to  compel  the  oommisiioner  of  the 
general  land  office  to  perform  a  ministerial  act;  and  Slack  v.  Jacob,  8 
W.  Va.  662,  as  bearing  on  the  subject  of  jurisdiction  of  state  courts 
oTer  chief  executive  of  state. 

39  CaL  92,  93.    HOYT  ▼.  STSARNSw 

Jurisdiction. — Party  appealing  must  show  affirmatively,  by  the  record, 
that  the  amount  in  controversy  is  sufficient  to  authorize  an  appeal,  p. 
93. 

Approved  in  Loomis  v.  Boss,  48  Kan.  28. 

89  Cal.  93-98.    TAY  v.  HAWLSY. 

Constitutional  Law.^Validity  of  provision  (Practice  Act,  sec  32) 
for  enforcement  of  judgment  against  joint  property  of  party  not  served, 
questioned,  p.  97. 

Cited  in  Davidson  v.  Ejiox,  67  Cal.  146,  where  it  is  said  that  no  such 
provision  is  now  found  in  the  Code  of  Civil  Procedure,  and  that  it  was 
probably  omitted  in  consequence  of  what  was  said  as  to  its  constitu- 
tionality in  the  opinion  of  the  court  in  the  principal  case. 

PartiesL — Party  not  served,  in  action  against  defendants  jointly  in- 
debted, is  not  a  proper  party  defendant  in  an  action  upon  the  judg- 
ment against  the  party  on  whom  service  of  process  was  made,  pp.  97, 

9a 

Cited  in  Stewart  v.  Spaulding,  72  Cal.  267,  holding  that  in  an  action 
against  alleged  partners,  one  only  being  served,  a  judgment  against  all, 
with  a  direction  that  it  may  be  Enforced  against  the  joint  property  of 
all,  and  against  the  separate  property  of  the  one  served,  is  not  void  as 
io  the  latter.  So,  to  same  effect,  in  Kleinschmidt  v.  Freeman,  4  Mont. 
407;  and  Knatz  v.  Wise,  16  Mont.  559;  Noyes  v.  Barnard,  63  Fed.  Rep. 
786,  holding  that  judgment  against  a  party  served  affects  only  his  prop- 
erty, and  not  joint  property;  Cooper  v.  Burch,  140  Cal.  651,  applying 
rule  in  action  on  joint  note;  44  Am.  Dec.  672,  673,  extended  note,  dis- 
cussing effect  of  judgment  against  joint  debtors,  on  service  on  one. 

39  Cal.  98-102.    IN  MATTER  OF  CONNER.    S.  C.  2  Am.  Rep.  427. 

Juxiidiction. — Court  of  record  having  common-law  jurisdiction  of  a 
certain  class  of  cases  and  a  seal  and  a  clerk,  has  ''common-law  juris- 
diction," and  may  admit  aliens  to  citizenship  under  the  act  of  Congress, 
p.  101. 

Approved  in  People  v.  McGowan,  77  111.  649,  20  Am.  Rep.  257,  sus- 
taining jurisdiction  in  criminal  court  of  county  of  St.  Louis  over  appli- 
cations for  naturalization;  Dean,  Petitioner,  83  Me.  496,  in  which  case 
the  court  claiming  jurisdiction  had  no  clerk  within  the  meaning  of  the 
federal  statute;  so  in  SUte  v.  Webster,  7  Neb.  471;  Ex  parte  Tweedy,  22 
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Fed.  Rep.  86,  case  of  county  probate  court  having  no  common-law  ju- 
risdiction; Levin  ▼.  United  States,  128  Fed.  831,  832,  St.  Louis  oomt 
of  appeals  is  empowered  to  admit  qualified  aliens  to  dtazenship;  United 
States  V.  Lehman,  39  Fed.  Rep.  50,  holding  that  Missouri  court  oi  crim- 
inal correction  has  power  to  naturalise  aliens;  and  United  States  v. 
Power,  14  Blatchf.  224,  so  holding  as  to  city  court  of  Yonkers,  Kew 
York.  Commented  on  in  Territory  v.  Flowers,  2  Mont.  536,  537,  and 
holding  that  the  clause  "common-hiw  jurisdiction,"  in  the  ozganie  set 
of  Montana  territory,  refers  to  the  right  to  hear  and  determine  every 
case  at  law,  excepting  suits  in  equity  and  admiralty,  and  matters  in 
courts  martial  and  embraces  criminal  actions  which  are  eases  at  lav. 
Cited  in  51  Am.  St.  Rep.  384,  as  to  ruling  stated. 

89  (M.  102-105.    PEOPLE  ▼.  DICE: 

AppeaL — On  simple  affirmance  of  order  or  judgment  appealed  from, 
in  criminal  cases,  no  order  of  the  appellate  court,  directing  the  court 
from  which  the  appeal  is  taken  to  proceed  to  enforce  the  judgment,  is 
necessary  to  reinvest  that  court  with  jurisdiction,  p.  104. 

Approved  in  State  ▼.  Biesman,  12  Mont.  20,  dissenting  opinion  of 
Harwood,  J. 

39  Cal.  105-109.    PICKETT  T.  HASTIN6& 

DismissaL — ^Action  dismissed  for  want  of  prosecution,  where  the 
plaintiff  absented  himself  for  many  months  after  bringing  his  action, 
during  which  time  he  failed  to  have  a  summons  served,  p.  108. 

Approved  in  First  Nat.  Bank  v.  Nason,  115  CaL  628,  asserting  the  nilt 
that  the  exercise  of  the  power  to  dismiss  an  action  for  want  of  prose- 
cution, is  left  to  the  discretion  of  the  court,  subject  only  to  revensl 
for  a  patent  abuse  of  such  discretion. 

39  Cal.  109-112.    HOFFMAN  T.  FETT. 

Statute  of  Frauds. — ^Where  a  purchaser  of  land,  under  a  verbal  sgne- 
ment,  pays  the  entire  consideration,  enters  into  possession,  and  msksi 
large  expenditures  on  improvements,  the  case  is  taken  out  of  the  opers- 
tion  of  the  statute  of  frauds,  p.  112. 

Cited  in  63  Am.  Dec.  542,  extended  note,  dlscusaiiig  the  sobjeot  si 
length. 

39  OeX.  112-116.    CITY  OF  OAKLAND  ▼.  WHIPPLE. 

AppeaL — ^In  absence  of  express  findings  by  eourt  below,  appdlsts 
court  will  presume  the  implied  findings  to  have  been  soeli  as  vers 
necessary  to  sustain  the  judgment,  p.  116. 

.^^roved  in  More  v.  Lott^  IS  Ney.  380. 
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Taxation. — ^Personal  property,  only  tranaiently  within  a  county, 
•hould  not  be  taxed  there,  but  in  the  county  of  the  owner's  reaidence, 
p.  115. 

(Sted  in  Rosasoo  v.  Tuolumne  Co.,  143  CaL  433,  noted  under  People 
▼.  Holliday,  25  CaL  301;  Trammell  y.  Connor,  91  Ala.  399,  holding, 
however,  that  personal  property  may  acquire  such  a  local  situs  in  the 
county  in  which  it  is  kept  and  used,  as  to  become  taxable  there,  al- 
though the  owner  resides  in  another  county — ^as,  for  instance,  in  this 
case  a  portable  sawmill,  and  a  yoke  of  oxen  used  in  connection  with  it. 

Same. — ^When  tax  has  been  duly  assessed,  the  owner  of  the  property 
becomes  personally  liable  for  it,  and  the  remedy  is  not  confined  to  a 
seizure  and  sale  of  it,  nor  to  the  enforcement  of  a  lien  on  it  by  action, 
p.  115. 

Approved  in  San  Luis  Obispo  v.  Hendricks,  71  GaL  245,  and  applied 
to  license  tax  imposed  upon  the  business  of  selling  liquors;  City  of 
Dubuque  v.  Illinois  etc.  R.  R.  Co.,  39  Iowa,  61,  74,  holding  that  a  tax 
lawfully  levied  is  a  debt;  Succession  of  Mercier,  42  La.  Ann.  1143;  and 
Howard  v.  Mayor  of  Houston,  59  Tex.  78,  to  same  effect.  Harmonized 
in  People  v.  Ballerino,  99  Cal.  598,  holding  that  the  manner  of  collect- 
ing taxes  rests  with  the  legislature,  and  when  the  legislature  has  pre- 
scribed the  particular  mode,  that  procedure  must  be  followed,  unless  it 
is  apparent  that  it  was  not  intended  that  such  course  of  procedure 
should  be  exclusive.  Dissenting  opinion  in  Henry  v.  Garden  City  Bank 
etc.  Co.  145  Cal.  60,  majority  holding  one  who  has  foreclosed  prior  mort- 
gage, making  second  mortgagee  a  party,  and  becomes  purchaser  under 
sale,  and  redeems  land  from  sale  for  taxes  levied  on  second  mortgage 
he  cannot  recover  amounts  so  paid  from  second  mortgagee.  Cited  in 
notes  on  subject,  76  Am.  Dec.  537;  42  Am.  St.  Rep.  656,  658. 

89  CaL  116-120.  PRESTON  v.  SONOSA  LODGE. 

Mechanic'!  Lien  Law. — ^In  adjusting  conflicting  rights  under  act  of 
1868,  the  rule  applied  is,  that  he  has  the  better  right  who  is  first  in 
point  of  time,  p.  118. 

Cited  in  Fuquay  v.  Stickney,  41  CaL  586,  587,  in  which  case  me- 
chanics' liens  were  sustained  as  against  the  holder  of  a  prior  trust  deed. 
Distinguished  in  Farmers'  Loan  and  Trust  Co.  v.  Canada  etc.  R.  R.  Co., 
127  Ind.  267,  holding  that  a  mortgage  of  a  railroad  yet  to  be  built,  to 
secure  bonds  ijBSued  to  raise  money  for  the  construction  of  the  rail- 
road, is  junior  to  a  mechanic's  lien  acquired  in  furnishing  material  for 
or  performing  labor  upon  such  railroad,  unless  it  is  affirmatively  shown 
that  the  holders  of  the  bonds  paid  value  for  them  before  notice  of  such 
liens.  Cited  in  dissenting  opinion  in  Cushwa  v.  Improvement  etc. 
Assn.,  45  W.  Va.  510,  discussing  priorities  under  local  statutes;  61  Am. 
Dec.  700,  extended  note,  where  the  subject  is  discussed.  Cited,  also,  in 
Estate  of  Dunlap,  94  Mich.  17,  but  apparently  in  mistake. 
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39  CSaL  120123.    D£  L£VILLAIN  ▼.  BVANS. 

Donation  is  not  valid  until  accepted,  but  if  the  donee  be  of  mature 
years,  he  vdll  be  presumed  to  have  accepted  it,  if  to  his  adTantage, 
unless  the  contrary  appears;  and  if  the  donation  be  to  a  minor,  and  to 
his  advantage,  the  law  accepts  it  for  him,  p.  123. 

Approved  in  Jennings  ▼.  Jennings,  104  Cal.  154,  question  of  sufficient 
delivery  of  note  and  mortgage  given  by  a  general  guardian  to  his  ward; 
Ammon  v.  Martin,  69  Ark.  195,  gift  of  note  from  mother  to  daughter; 
and  In  re  Estate  of  Dunlap,  94  Mich.  17,  gift  of  notes  from  husband  to 
wife. 

39  Cal.  123-125.    CAPURO  ▼.  BUILD£RS'  HfSUfiANCE  COMPANT. 

Pleading. — ^When  a  party  reli^  upon  fraud,  either  to  support  his 
cause  of  action  or  in  defense,  he  must  set  up  the  facts  which  con- 
stitute the  fraud,  p.  125. 

Approved  in  People  v.  Mahony,  145  CaL  108,  holding  insufficient  in- 
dictment for  presentation  of  false  and  fraudulent  claim  against  county 
under  Penal  Code  section  72,  which  does  not  set  forth  particular  acta 
and  facts  which  make  claim  fraudulent,  and  does  not  allege  wherein  it 
is  false;  Lawrence  ▼.  Gayetty,  78  CaL  131,  12  Am.  St.  Rep.  34,  action  to 
set  aside  a  conveyance  on  ground  of  fraudulent  representations,  and 
complaint  held  sufficient;  Wensel  v.  Shulz,  78  CaL  225,  fraud  sufficiently 
pleaded  as  defense  to  action  on  note;  People  v.  McKenna,  81  CaL  159^ 
rule  held  applicable  in  criminal  cases;  Blood  v.  La  Serena  Land  and  Wa- 
ter Co.,  113  CaL  237;  Tucker  v.  Parks,  7  Colo.  71,  replevin,  fraud  plead- 
ed in  answer;  Leavenworth  etc.  R.  R.  Go.  v.  Commiasioners,  18  Kan. 
178,  applied  to  allegations  of  fraud  and  conspiracy;  Friedbuzg  v.  Eni^t, 
14  R.  I.  586,  replication  of  fraud  to  plea  of  release;  Rasmussen  v.  Mc- 
Knight,  3  Utah,  824,  dissenting  opinion  of  Twiss,  J.,  and  held  in  tht 
prevailing  opinion  that  fraud  may  be  alleged  in  the  alternative  as  hav- 
ing been  committed  in  one  or  the  other  of  two  ways  named;  Lawson  v. 
Thompson,  10  Utah,  468,  fraud  not  set  up  in  answer;  and  held  thai 
there  was  no  issue;  and  Hazard  v.  Griswold,  21  Fed.  Rep.  182,  action  of 
debt,  and  plea  of  fraud. 

39  CaL  126-134.    MANDEVILLS  T.  SOLOMOH. 

Cotenancy. — Equity  will  not  permit  one  tenant  in  common  to  ac- 
quire an  outstanding  title  solely  for  his  own  benefit,  or  to  the  absohits 
exclusion  of  the  other,  p.  133. 

Cited  in  Tully  v.  Tully,  71  CaL  347,  dissenting  opinion  of  McEee,  J.; 
McPheeters  v.  Wright,  124  Ind.  670;  64  Am.  Dec  698,  note,  and  70  Am. 
Dec.  141,  note,  to  ruling  stated. 

Covenant  must,  within  a  reasonable  time,  contribute  or  offer  to 
contribute  his  proportion  of  the  purchase  money  paid  by  cotenant  to 
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.acquire 'outstanding  title  or  he  will  be  deemed  to  have  repudiated  the 
transaction  and  abandoned  its  benefits,  p.  133. 

Cited  in  Tully  v.  Tully,  71  Cal.  342,  dissenting  opinion  of  McKinstry, 
J.;  approved  in  Clements  v.  Case,  40  Ark.  246;  Boscowitz  v.  Davis,  12 
Kev.  469,  but  holding  that  the  principle  applies  to  cases  only  where  the 
purchasing  cotenant  wishes  to  be  paid  and  conducts  himself  accordingly; 
Reed  v.  Reed,  122  Mich.  79,  80  Am.  St.  Rep.  .541,  denying  right  to  one  co- 
tenant  to  profit  by  purchase  by  another  of  property  on  foreclosure  with- 
out such  offer  to  contribute.  Cockrill  v.  Hutchinson,  135  Mo.  75,  58 
Am.  St.  Rep.  568,  applied  to  purchase  of  land  by  life  tenant  at  fore- 
closure sale,  and  holding  that  such  purchase  will  be  deemed  to  have 
been  made  for  the  benefit  of  the  remaindermen,  if  they  contribute 
their  proportion  of  the  purchase  money  within  a  reasonable  time  there- 
after; Peck  V.  Peck,  110  N.  Y.  76,  examined  and  distinguished.  Cited 
in  28  Am.  Dec  85,  note;  and  35  Am.  St.  Rep.  420,  extended  note,  where- 
in the  subject  is  fully  discussed.  Distinguished  in  Cedar  Canyon  etc. 
Min.  Ca  v.  Yarwood,  27  Wash.  284,  where  purchase  of  mineral  claim 
was  made  by  cotenant  of  adjoining  claim  for  benefit  of  latter,  ootenants 
who  fail  to  contribute  to  cost  thereof  may  participate  in  investment 
where  no  demand  made  on  them  to  contribute. 

89  Cal.  134-136.  SOHSR  ▼.  SUPBRVISORS  OF  CALAVBHAS  COUN- 
TY. 

Interest. — ^When  no  provision  is  made  in  a  funding  statute  for  the 
payment  of  interest,  after  the  bonds  issued  under  it  have  become  due, 
no  interest  will  aoenie  thereon  after  that  date,  p.  136. 

Approved  in  Davis  v.  Porter,  66  OaL  661 ;  and  Bates  v.  Gterber,  82 
CaL  656,  holding  that  the  treasurer  of  the  dty  of  Sacramento  could 
not  be  compelled  by  mandamus  to  pay  interest  on  overdue  coupons  of 
the  bonds  of  that  city  issued  under  the  act  of  1868;  referred  to  in 
Kendall  v.  Porter,  120  Cal.  110,  113,  construing  act  of  1858,  relative  to 
interest  on  bonds  of  city  of  Sacramento.  Distinguished  in  Nash  v.  El 
Dorado  County,  11  Saw.  91,  24  Fed.  Rep.  266,  action  on  ooimty  bonds, 
and  holding  contra  to  the  ruling  stated. 

S9  Cal.  187-144.    HASTIlfOS  v.  CUNNUffGHAM. 

Insolvency  Proceedings. — Every  intendment  may  be  indulged  in  favor 
of  their  validity  not  inconsistent  with  the  record,  but  this  rule  does 
not  dispense  with  a  substantial  compliance  with  all  the  conditions  of 
the  statute,  and  the  record  must  show  such  a  compliance,  p.  142. 

Approved  in  Montgomery  v.  Merrill,  62  Cal.  394,  presumption  that 
the  court  proceeded  regularly  in  fixing  the  amount  of  the  attorney's 
fee;  Pioneer  Land  Co.  v.  Maddux,  109  Cal.  640,  60  Am.  St.  Rep.  72, 
aetion  to  quiet  title,  and  holding  that  defects  in  the  return  of  the 
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sheriff  could  not  be  supptied  or  cured  by  presumption.    CSted  in  28  Ab. 
Dec  212,  note;  and  94  Am.  Dec  765,  note. 

Jndsment. — ^Docketing  of,  need  not  precede  either  the  isniiog  or 
service  of  the  execution,  p.  144. 

Affirmed  in  Los  Angeles  Ck>unty  Bank  ▼.  Raynor,  61  GaL  147. 

39  GaL  145-150.     HIBBBRD  ▼.  SMITH. 

AppeaL — ^Nfone  lies  directly  from  an  order  sustaining  a  demurrer,  tnd 
the  only  mode  of  reviewing  it  is  through  an  appeal  from  the  judgmenti 
p.  146. 

Approved  in  Ashley  v.  Olmstead,  54  GaL  618. 

Judgment.— If  proper  on  the  law  and  the  facts,  it  will  not  be  ts- 
cated  simply  because  of  malice  in  the  judge,  p.  148. 

Cited  in  In  re  Jones,  103  GaL  398,  holding  that  bias  or  prejudice  on  the 
part  of  a  judge  is  not  ground  for  a  change  of  venue,  in  Bisaell  v.  ba- 
shaw, 1  Saw.  559,  560,  to  title,  but  evidently  another  case. 

39  (M.  150-151.    ABRAHAMS  ▼.  SXOKSS. 

Appeal. — Service  of  notice  of  must  be  made  upon  the  attorney  of  the 
adverse  party,  when  such  party  has  an  attorney,  p.  161. 

Approved  in  First  Nat.  Bank  v.  Bernard,  4  Gok>.  72;  McKittriek  v. 
Pardee,  8  S.  Dak.  41. 

39  GaL  151-153.    COWSLL  t.  LUKLBY.    &  a  2  Am.  Rep.  4aa 

Landlord  and  Tenant. — Govenant  by  lessor  to  build  on  leased  prem- 
ises does  not,  by  implication,  oblige  him  to  rebuild  in  case  of  the  de- 
struction of  the  building  by  fire,  during  the  tenancy,  and  failure  on  hie 
part  to  rebuild  in  such  case  does  not  relieve  the  lessee  of  his  ezpzeee 
agreement  to  pay  rent,  p.  153. 

Recognized  in  Whitaker  v.  Hawley,  25  Kan.  684,  37  Am.  Rep.  278»  ae 
the  doctrine  of  the  common  law,  but  questioned  whether  in  force  in 
Kansas.  Referred  to,  as  bearing  on  the  subject,  in  2  Am.  St.  Rep.  988, 
note,  and  36  Am.  St.  Rep.  174,  note. 

39  QtX  157-168.    DB  GODET  t.  DE  60DET. 

Community  Property. — Decree  of  divorce,  not  making  any  dispoei* 
tion  of  the  commimity  property,  will  not  conclude  the  parties,  or  either 
of  them,  in  respect  of  their  claims  to  such  property,  p.  162. 

Approved  in  Biggi  v.  Biggi,  98  Gal.  38,  35  Am.  St.  Rep.  1^,  holding 
that  a  conveyance  of  land  to  husband  and  wife  jointly  makes  it  pre- 
sumptively community  property,  and  their  subsequent  divorce,  without 
any  disposition  of  that  property  in  the  decree,  leaves  them  tenants  In 
common  thereof,  each  holding  the  legal  title  to  one-half  of  the  land;  ao 
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in  Kirschner  v.  Dietrich,  110  Gal.  605;  and  In  re  Burdick,  112  Gal.  397. 
IMstinguished  in  Barrett  ▼.  Faiting,  111  U.  S.  520,  affirming  S.  C,  6  Saw. 
47 7y  3  Fed.  Rep.  475,  construing  provisions  of  Oregon  code,  and  holding 
that  an  absolute  divorce  bars  the  wife's  right  of  dower,  unless  reserved 
by  the  lex  rei  sitae. 

Same. — ^A  court,  other  than  the  one  rendering  the  decree  of  divorce, 
if  otherwise  competent,  has  jurisdiction  to  determine  the  disposition  of 
the  community  property,  p.   163. 

Cited  in  Lake  v.  Bender,  18  Nev.  371;  and  Weiss  v.  Bethel,  8  Oreg. 
526,  holding  to  the  same  e£fect. 

Injunction. — General  rule,  that  when  an  answer  fully  denies  the  equi- 
ties of  the  complaint  the  injunction  should  be  dissolved,  is  not  of  univer- 
sal application,  the  matter  being  one  largely  within  the  judicial  dis- 
cretion of  the  court,  pp.  166,  167. 

Approved  in  McGreery  v.  Brown,  42  Gal.  462,  an  action  to  restrain  the 
prosecution  of  a  forcible  entry  case;  Beaudry  v.  Felch,  47  Gal.  187,  ac- 
tion to  restrain  collection  of  judgment;  Patterson  v.  Board  of  Super- 
visors, 50  Gal.  346,  bill  in  equity  to  enjoin  issue  of  county  bonds;  Goolot 
V.  Gentral  Pac.  R.  R.  Go.,  52  Gal.  67,  injunction  to  restrain  payment  of 
money  on  corporation  bonds;  Efford  v.  Southern  Pac.  G.  R.  R.  Go.,  52 
GaL  270,  injunction  to  restrain  the  building  a  railroad;  so  in  Parrott  v. 
Floyd,  64  Gal.  535;  White  v.  Nunan,  60  Gal.  407,  injunction  to  re- 
strain sale  of  property;  so  in  Hiller  v.  Gollins,  63  Gal.  238;  Pineo  v. 
Heffelfinger,  29  Minn.  184,  injunction  restraining  foreclosure  sale;  Sin- 
nett  V.  Moles,  38  Iowa,  31,  action  to  enjoin  collection  of  railroad  tay, 
stating  the  requisites  of  an  answer  denying  the  equities  of  a  bill;  Fu- 
son  V.  Gonn.  etc.  Ins.  Go.,  53  Iowa,  610,  injunction  to  restrain  sherifTs 
sale;  Stibbs  v.  Agner,  65  Iowa,  310,  injunction  in  aid  of  landlord's  lien; 
Blue  Bird  Min.  Go.  v.  Murray,  9  Mont.  475,  injunction  to  restrain  work- 
ing of  mining  claim;  and  Huron  Waterworks  Go.  v.  Gity  of  Huron,  3 
S.  Dak.  617,  injunction  to  restrain  defendant  from  taking  possession  of 
waterworks.    Gited  in  51  Am.  Dec.  271,  note. 

Husband  and  Wife. — ^Nature  of  wife's  interest  in  community  prop- 
erty discussed,  p.  164. 

Gited,  discussing  same  subject,  in  Greiner  v.  Greiner,  58  Gal.  119,  120; 
In  re  Burdick,  112  Gal.  398,  holding  that  such  interest  is  more  than  a 
mere  possibility;  Spreckels  v.  Spreckels,  116  Gal.  344,  58  Am.  St.  Rep. 
173,  174,  holding  that  prior  to  amendment  of  1891  to  section  172  of  the 
Civil  Code,  forbidding  the  husband  to  give  away  community  property 
without  consent  of  the  wife  in  writing,  the  code  vested  in  the  husband 
all  of  the  elements  of  absolute  ownership  of  the  community  property, 
to  the  exclusion  of  the  wife,  whose  interest  was  a  mere  expectancy. 
Referred  to,  as  treating  of  this  subject,  in  63  Am.  Dec.  128,  note;  73 
Am.  Dec.  537,  note. 
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General  Citation. — In  Himmelmann  v.  McCreery,  51  CaL  562,  hold- 
ing that  one  district  court  could  not  enjoin  the  prosecution  of  an  ac- 
tion pending  in  another  district  court. 

39  CaL  169-178.    WAUG£NHEIM  ▼.  GRAHAM. 

Contract. — Time  for  performance  of  written  contract  may  be  extend- 
ed by  parol,  p.  175. 

Overruled  in  Henehan  v.  Hart,  127  CaL  658,  apd  held  inapplicable 
'inder  amendment  of  1874  to  section  1698,  Civil  Code. 

Practice. — Ruling  of  court  on  objection  to  the  introduction  of  evi- 
dence on  the  ground  that  the  complaint  does  not  state  a  cause  of  ac- 
tion is  reviewable  on  motion  for  a  new  trial,  p.  175. 

Cited,  as  so  holding,  in  Ross  v.  Wait,  2  8.  Dak.  640.  Approved  in 
Willman  v.  Friedman,  4  Idaho,  214,  where  wrongful  attachment  was 
dissolved  on  motion,  defendant  may  answer  and  cross-complaint  for 
damages  by  reason  of  wrongful  issuance  of  attachment. 

Cross-complaint. — ^Naked  trespass  after  suit  brought  on  contract  is 
not  ground  for;  but  otherwise,  when  writ  of  attachment  is  illegally 
sued  out  in  the  case,  p.  178. 

Distingmshed  in  Schmidt  v.  Bichenbach,  29  Minn.  124,  an  action  for 
goods  sold,  and  counterclaim  for  malicious  prosecution;  Tacoma  Mill 
Co.  V.  Perry,  32  Wash.  654,  counterclaim  for  damages  arising  out  of 
wrongful  issuance  of  attachment  cannot  be  pleaded  in  original  action, 
though  attachment  dissolved  prior  to  filing  of  counterclaim. 

30  CaL  179-189.    BRENHAM  v.  STOBT. 

Estate  of  Decedent. — Legislature  cannot  authorize  administrator  to 
sell  real  property  belonging  to  estate  of  decedent,  except  in  satisfaction 
of  the  liens  of  creditors,  for  support  of  family,  or  to  pay  expenses  of 

administration,  pp.  187,  188. 

Approved  in  Pryor  v.  Downey,  50  CaL  409;  19  Am.  Rep.  666;  McNeil 
V.  Congregational  Soc.,  66  CaL  110,  holding  that  a  guardian  of  a  minor 
appointed  in  another  state  cannot,  by  virtue  of  such  appointment,  con- 
vey the  real  estate  of  the  ward  situated  in  California;  Estate  of  Packer, 
125  CaL  397,  398,  399,  73  Am.  St.  Rep.  59,  60,  61,  holding  statute  un- 
constitutional extending  right  of  executor  to  sell,  when  estate  has  al- 
ready vested  in  heirs;  but  cf.  Estate  of  Porter,  129  Gal.  88,  79  Am.  St. 
Rep.  80,  sustaining  same  statute  when  decedent  had  died  after  its 
passage,  and  Murphy  v.  Bank,  131  Gal.  118,  119,  sustaining  subsequent 
statute  permitting  mortgage  to  pay  decedent's  debts;  Estate  of  New- 
love,  142  CaL  380,  holding  subsequent  code  amendments  as  to  realty 
not  operative;  Gutter  v.  Dallamore,  144  CaL  668,  on  point  that  title  to 
land  sold  on  probate  sale  relates  back  to  death  of  decedent;  concurring 
opinion  in  Hinds  v.  Wilcox,  22  Mont.  11,  discussing  effect  of  local  inheri- 
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tance  tax  law;  Johnson  ▼.  Branch,  9  S.  Dak.  122,  62  Am.  St.  Rep.  860, 
declaring  a  special  act  invalid,  as  permitting  the  taking  of  property 
without  due  process  of  law.  Cited  in  24  Am.  Dec.  642,  note;  and  19 
Am.  St.  Rep.  273,  extended  note  on  subject. 

Title  to  £«tate  vests  in  heirs  immediately  on  death  of  ancestor,  p. 
188,  subject  to  administration,  p.  188. 

Cited  in  Martinovich  v.  Marsicano,  137  Cal.  355,  sustaining  lien  cre- 
ated on  such  interest  pending  distribution;  Phelan  ▼.  Dunne,  72  Cal. 
230,  action  to  foreclose  lien  of  street  assessment — ^heirs  or  devises  of  de- 
ceased lot  owner  as  parties;  Spotts  v.  Hanley,  85  Cal.  167,  right  of  heir 
to  maintain  ejectment;  Smith  v.  Olmstead,  88  Cal.  586,  22  Am.  St.  Rep. 
338,  applied,  rights  of  pretermitted  children;  Bates  v.  Howard,  105  Cal. 
183,  as  coinciding  with  provisions  of  section  1384  of  the  Civil  Code,  as 
adopted  in  1884;  Murphy  v.  Clayton,  113  Cal.  159,  as  to  administrator's 
right  to  possession  of  estate  of  decedent  for  purposes  of  administra- 
tion; Gossage  v.  Crown  Point  Min.  Co.,  14  Nev.  168,  as  to  the  right 
of  heirs  to  possession,  and  to  maintain  ejectment  to  recover  any  prop- 
erty belonging  to  the  estate;  and  Elder  v.  Mining  and  Milling  Co.,  9 
S.  Dak.  642,  62  Am.  St.  Rep.  899,  as  to  ruling  stated. 

It  is  no  part  of  duty  of  administrator  to  manage  the  estate  for  the 
benefit  of  the  estate  or  of  the  heirs,  p.  188. 

Approved  in  In  re  Moore,  72  Cal.  342;  so  in  In  re  Rose»  80  Cal. 
172,  holding  that  when  an  administrator  carries  on  the  business  of  the 
deceased,  he  does  so  at  his  own  risk.  Cited  in  73  Am.  Dec.  633,  note; 
note,  78  Am.  St.  Rep.  183,  on  executor's  powers. 

18   Cal.    189-223.     HAKPENDIlffQ  T.   HAIQHT.     S.   O*  2   Am.   Rep. 
432. 

Conititutional  Law. — ^Motives  of  member  of  legislature,  or  of  the 
body  of  which  he  is  a  member,  in  passing  a  legislative  act,  cannot  be 
made  the  subject  of  judicial  inquiry,  pp.  201,  202. 

Cited  in  Yolo  Co.  v.  Colgan,  132  CaL  268,  on  point  that  validating  of 
statute  properly  enrolled  cannot  be  impeached  by  resort  to  legislative 
journals.  Principle  of  decision  approved  in  State  v.  Smith,  44  Ohio  St. 
367;  so  in  Lynn  v.  Polk,  8  Lea  (Tenn.),  298,  holding  that  the  state  judi- 
ciary has  no  authority  to  invalidate  an  act  because  its  passage  was 
procured  by  bribery  of  members  of  the  legislature;  but  disapproved  in 
S.  C,  p.  218,  dissenting  opinion  of  Freeman,  J.;  Slack  v.  Jacob,  8  W. 
Va.  635,  cited  with  approval;  61  Am.  Dec.  623,  note;  89  Am.  Dec.  115, 
note  to  ruling  stated. 

Return  of  bill  by  governor  on  the  last  of  the  ten  days  after  adjourn- 
ment of  the  house  in  which  the  bill  originated  is  not  effective,  unless 
it  be  deposited  beyond  executive  control,  by  delivery  to  the  president, 
secretary,  or  other  proper  officer  of  the  house,  pp.  199  et  seq. 

Approved  in  McKenzie  v.  Moore,  92  Ky.  221;  and  Wolfe  v.  McCall« 
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70  Va.  867,  applying  the  principle  to  presentation  of  faffl  io  fofemor. 
Cited  in  86  Am.  Dec.  361,  extended  note  on  subject. 

Mandamus  lies  to  compel  the  govemor  to  anthentieats  a  statute 
which  has  become  a  law,  pp.  207,  214. 

Principle  approved  in  Martin  v.  Ingham,  38  Kan.  049,  050,  bat  suffi- 
cient grounds  for  a  mandamus  was  not  aUeged  in  the  particular  case; 
In  re  Gunn,  50  Kan.  250;  State  v.  Board  of  Liquidation,  42  La.  Ann.  657; 
and  State  ▼.  KendaU,  16  Neb.  275,  dissenting  opinion  of  Maxwell,  J.; 
ruling  approved  as  regards  performance  of  specific  ministerial  acts; 
Kuechler  v.  Wriglit,  40  Tex.  619,  mandamus  to  compel  commissioner  of 
general  land  office  to  perform  a  mere  ministerial  act.  Cited  in  Berryman 
v.  Perkins,  56  Cal.  485,  holding  that  the  exercise  of  discretion  by  the 
governor  in  approving  or  disapproving  an  appraisal,  made  under  act  of 
1870,  relative  to  water  supply  for  the  university,  et  cetera,  cannot  be 
controlled  by  mandamus;  so  in  Marini  v.  Graham,  07  OaL  133,  holding 
that  a  private  individual  is  not  entitled  to  a  writ  of  mandate  for  abate- 
ment of  a  nuisance,  when  the  injury  he  suffers  is  the  same  in  kind  as 
that  sustained  by  the  public;  People  v.  Morton,  160  N.  Y.  141,  66  Am. 
St.  Rep.  649,  noted  under  Middleton  v.  Low,  30  GaL  690.  Referred  to 
in  Slack  v.  Jacob,  8  W.  Va.  002,  discussing  the  subject.  Denied  in 
State  V.  Drew,  17  Fla.  70,  81,  holding  that  the  courts  cannot  con- 
trol the  action  of  the  governor  in  the  dischaige  of  any  of  his  offi- 
cial duties.  Cited  in  33  Am.  Dec.  301,  304,  extended  note  on  subject; 
18  Am.  Rep.  96,  note;  and  31  Am.  St.  Rep.  296,  299,  304,  extended  note, 
in  which  the  authorities  bearing  on  the  subject  are  fully  eoUected  and 
carefully  collated. 

General  (Station.— In  Brown  v.  Nash,  1  Wyo.  98,  as  antbority  that 
the  courts  may  examine  the  journals  of  the  legislature  to  see  whether 
the  requisite  forms  of  legislation  have  been  observed  in  the  passage  of 
laws,  and  if  it  should  appear  that  any  act  was  not  constitutionally 
adopted,  the  courts  may  adjudge  it  void. 

39  Gal.  224-232.     G£ART  v.  SIHMONa 

Bvidence. — ^In  action  against  administrator  de  bonis  non,  the  judg- 
ment-roll in  a  former  suit  by  the  same  plaintiff,  for  the  same  cause  of 
action,  against  a  prior  administrator,  is  competent  and  conclusive  evi- 
dence of  the  institution  of  the  former  suit,  p.  231. 

Cited  in  McCourtney  v.  Fortune,  67  Cal.  019,  action  of  ejectment,  hold- 
ing that  where  the  question  is  one  of  prior  possession,  the  judgment- 
rolls  in  actions  of  ejectment  between  the  grantors  of  the  plaintiff  and 
the  defendant  are  admissible  in  evidence  as  tending  to  prove  posses- 
sion. 

Nonsuit  may  be  granted  after  the  e^ddence  upon  both  sides  has  been 
heard,  when,  if  the  motion  had  been  denied  and  a  verdict  found  for 
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I^intiff,  it  would  have  been  set  aside  as  not  supported  by  the  evidence, 
p.  232. 

Followed  in  Estate  of  Morey,  147  Cal.  607,  applying  rule  in  will  con- 
test; Vanderford  v.  Foster,  65  Cal.  40,  50,  the  court  saying,  however, 
'that  the  practice  of  moving  for  nonsuit  after  the  defendant's  evidence 
is  in  should  rarely  be  resorted  to."  Affirmed  in  Fox  v.  Southern  Pac. 
Co.,  85  CaL  236;  and  Stevens  v.  Railroad  Co.,  103  Cal.  262.  Disapproved 
in  Ferrera  v.  Parke,  19  Greg.  145,  holding  a  judgment  of  nonsuit  on 
the  defendant's  motion  impropex,  if  he  was  required  to  produce  evidence 
to  meet  the  plaintiff's  case. 

39  CaL  233-246.    BANKS  T.  MORENO. 

Judicial  Dedsionfl. — ^In  eonstniction  of,  that  only  is  held  to  be 
authoritatively  decided  which  was  necessarily  involved  in  the  decision 
of  the  cause,  p.  238. 

Cited  in  Semple  v.  Bank  of  British  Columbia,  5  Saw.  399,  as  authority 
to  the  ruling  stated. 

Mexican  Grant. — ^If  there  is  nothing  in  the  grant,  nor  in  any  of  the 
documents  to  which  it  refers,  by  which  to  fix  the  lines  of  one  of  the 
sides  of  the  tract  intended  to  be  granted,  or  to  determine  the  par- 
ticular quantity,  the  concession  does  not  confer  upon  the  grantee  a 
perfect  title  to  any  specific  parcel  of  land,  pp.  239,  et  seq. 

Cited,  with  approval,  in  Carpenter  v.  Montgomery,  13  Wall.  489,  493, 
496;  and  Bouldin  v.  Phelps,  12  Saw.  314,  30  Fed.  Rep.  561,  discussing 
effect  of  decree  of  confirmation  of  claims  under  Mexican  grants. 

39  Cal.  247-256.    MACK  v.  WETZLAR. 

Mortgage  does  not  convey  the  legal  title  for  any  purposes,  either 
before  or  after  condition  broken,  p.  254. 

Affirmed  in  Williams  v.  Mining  Assn.,  66  Cal.  201;  and  McGurren  v. 
Garrity,  68  Cal.  568,  in  which  case  it  is  held  that  a  mortgagee  has  no 
attachable  interest  in  the  mortgaged  premises.  Approved  in  Savings 
and  Loan  Soc.  v.  McKoon,  120  Cal.  179;  Galbitin  County  v.  Beattie,  3 
Mont.  175,  holding  that  a  mortgage  on  realty  is  only  personal  prop- 
erty, and  under  Montana  revenue  law  can  only  be  assessed  in  the 
county  where  found.  Cited  in  Yankton  etc.  Assn.  v.  Bowling,  10  S. 
Dak.  544,  noted  under  Peters  v.  Bridge  Co.,  5  Cal.  335;  Everett  v. 
Buchanan,  2  Dak.  Ter.  264,  doctrine  applied  as  well  to  chattel  mort- 
gages; 70  Am.  Dec.  675,  note;  82  Am.  Dec.  775,  note;  and  7  Am.  St.  Rep. 
32,  extended  note,  as  authority  sustaining  the  doctrine  stated. 

39  C^l.  256-260.    ECKART  ▼.  CAMPBELL. 
State  Lands.— FkkUure  on  part  of  applicant  for  purchase  oi,  to  pay 
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first  installment  of  purchase  money  as  required  by  law,  is  an  sbao- 
donment  or  forfeiture  of  the  right  to  purchase,  p.  259. 

Approved  in  Keema  v.  Doherty,  61  GaL  6;  so  in  Rowell  ▼.  Perldns,  5f 
Gal.  223,  wherein  the  act  of  March  27,  1872,  "for  the  relief  of  purcbaien 
of  state  lands"  is  noticed  and  commented  on;  and  so  in  People  t. 
Martez,  74  Gal.  111. 

39  Gal.  261-262.     FITZ6IBB0N  ▼.  CALVERT. 

Pleadings. — Plaintiff  is  entitled  to  judgment  on,  if  the  complaint  is 
sufficient,  and  the  answer  presents  no  defense,  p.  261. 

Approved  in  Hemme  v.  Hays,  55  Gal.  339,  defining  "frivolous 
answer";  so  in  Estate  of  Wooten,  56  Gal.  324,  326,  but  held  inapplicable 
in  the  particular  case.  Applied  in  Loveland  ▼.  Gramer,  74  OaL  300,  the 
answer  in  the  case  being  treated  as  evasive. 

39  GaL  262-269.    FI66  v.  MATO. 

Finding. — ^When  the  facts  are  so  obscurely  found,  or  so  blended  with 
legal  conclusions,  as  to  render  it  doubtful  whether  the  facts  are  only 
hypothetically  stated,  it  must  be  disregarded  as  a  finding  of  facts,  p. 
265. 

Approved  in  Fontaine  v.  Southern  Pac.  R.  R.  Go.,  54  Gal.  650,  in 
which  case,  however,  the  finding  was  treated  as  a  sufficient  finding  of 
facts;  so  in  Watson  v.  Buckler,  29  Greg.  238,  holding  that  findings 
should  receive  a  reasonable  construction. 

When  findings  are  silent  upon  essential  points,  every  presumption 
will  be  indulged  in  support  of  the  judgment,  p.  267. 

Referred  to  as  authority  in  Cutler  v.  Hurlbut,  29  Wis.  169,  holding 
that  error  in  giving  or  refusing  an  instruction  founded  upon  the  evi- 
dence will  not  be  presumed  on  appeal. 

Adverse  Possession. — Claim  of  title  must  be  exclusive  of  any  other 
right,  to  make  possession  adverse,  p.  268. 

Cited  in  Reynolds  v.  Willard,  80  Gal.  607,  as  sustaining  the  rule  that 
one  who  relies  upon  adverse  possession  must  prove  every  fact  neces- 
sary to  establish  such  possession  for  the  requisite  length  of  time; 
National  Min.  Go.  v.  Powers,  3  Mont.  349,  that  adverse  possession 
not  only  bars  the  remedy  and  extinguishes  the  right  of  the  party 
having  the  true  paper  title,  but  vests  a  perfect  title  in  the  adverse 
holder;  Peter  v.  Stephens,  11  Mont.  121,  28  Am.  St.  Rep.  450,  ejectment, 
holding  that  where  there  is  no  claim  of  right,  the  possession  cannot  be 
adverse  to  the  true  title. 

39  G^l.  270-276.    ROSS  ▼.  BSTXJDILLO. 

Constitutional  Law;— Act  providing  that  no  claim  shall  be  a  legal 
claim  against  the  county  unless  it  is  presented  to  and  aUowed  by 
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commiaaioners,  who  are  appointed  to  ascertain  the  legality  of  outstand- 
ing claims  against  the  county,  and  to  fund  such  as  they  consider  legal, 
is  unconstitutional  with  respect  to  claims  existing  prior  to  the  act, 
p.  274. 

Disapproved  in  People  ▼.  Morse,  43  Gal.  538,  holding  that  there  is 
no  constitutional  objection  to  a  law  which  provides  a  coimty  fund, 
ont  of  which  the  holders  of  county  indebtedness  can  obtain  a  certain 
percentage  of  the  nominal  value  of  their  demands,  whenever  they  may 
diooBe  to  accept  of  that  sum;  and  cited  in  S.  C,  p.  540,  to  the  point 
that  the  legislature  might  refuse  to  provide  funds  to  pay  any  portion 
of  the  indebtedness.  Cited,  also,  in  Sawyer  v.  Golgan,  102  Gal.  292, 
question  as  to  liability  of  state  upon  coupon  bonds  issued  under  act 
of  1851,  and  holding  that  a  debtor  cannot  sue  the  state  when  there  is 
no  act  authorizing  him  to  do  so,  and  his  only  remedy  in  such  case  lies 
in  the  voluntary  exercise  of  the  taking  power  of  the  state;  Youngs  v. 
Hall,  9  Nev.  25,  as  authority  that  the  legislative  control  of  the 
revenue  does  not  extend  to  depriving  the  creditor  of  funds  raised  fo. 
the  payment  of  his  demand,  to  which  he  has  a  vested  right;  63  Am 
Dec.  132,  note;  68  Am.  Dec.  296,  300,  extended  note,  discussing  subjec. 
•f  liability  of  counties;  and  70  Am.  Dec.  746,  note.  Approved  in  Mc- 
Giacksn  v.  Moody,  83  Ark.  88,  construing  provisions  of  a  similar  statute. 

89  Gal.  276-283.    WOLFSKILL  ▼.  MALAJOWICH. 

Possession. — Gonstructive  possession  cannot  be  acquired  by  deed  to 
public  land  by  metes  and  bounds,  unless  the  grantee  believes  in  good 
faith  that  it  is  held  in  private  ownership,  and  it  appears  there  is  no 
adverse  possession,  p.  282. 

Approved  in  Hughes  v.  Hazard,  42  Gal.  152,  action  of  ejectment,  in 
which  the  plaintiff  relied  upon  the  prior  possession  of  his  grantor,  and 
holding  that  the  deed,  under  the  facts  disclosed,  would  not  extend  tho 
plaintiff's  possession  by  construction;  Russell  v.  Harris,  44  Gal.  494, 
point  as  to  constructive  possession  referred  to,  but  not  decided;  Le 
Roy  V.  Gunningham,  44  Gal.  606,  holding  that  when  a  person  erects  a 
house  upon  a  tract  of  public  land  and  moves  into  it,  but  does  not 
cultivate  or  inclose  any  part  of  the  tract,  his  possession  does  not 
extend  to  the  entire  tract.  So,  to  same  effect,  in  Comaita  v.  Kyle,  19 
Nev.  42;  Webber  v.  Glarke,  74  Gal.  16,  as  to  sufficient  possession  under 
the  statute  of  limitations;  Wilson  v.  Atkinson,  77  Gal.  492.  11  Am.  St. 
Rep.  305,  as  to  claim  of  title  in  good  faith  by  adverse  occupant,  believ- 
ing his  conveyance  to  be  valid.  So,  to  same  effect,  in  Eureka  Min.  Go. 
V.  Way,  11  Nev.  182;  and  Rivers  v.  Burbank,  13  Nev.  409.  Qted  in  85 
Am.  Dec  125^  note. 

89  Gal.  283-287.    HANDLET  ▼.  PFIST£R.    2  Am.  Rep.  449. 
Debtor  and  Creditor. — ^Transfer  of  property  by  debtor  to  one  creditor 
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for  the  benefit  of  himself  and  certain  other  creditors,  gives  them  a  lien 
upon  the  proceeds,  as  against  a  subsequent  levy  of  process  thereon, 
p.  286. 

Cited  in  Sabichi  ▼.  Chase,  108  CaL  87,  distinguishing  between  a  trust 
deed  in  the  nature  of  a  mortgage,  and  an  assignment  for  ths  bsnsflt 
of  creditors. 

Preference.— Debtor  may  make  assignment  that  will  prefer  evtaia 
of  his  creditors,  p.  286. 

Cited  in  Heath  y.  Wilson,  139  OaL  dffi,  S68,  noted  under  Dana  t. 
Stanford,  10  GaL  27& 

39  CaL  287-291.    SAUNDERS  T.  WEBBER. 

Trusts. — ^Discretionary  power  in  the  execution  of  a  trust  cannot  bs 
delegated  to  a  stranger  by  assignment,  p.  290. 

Cited  in  14  Am.  Dec.  171,  note;  also,  19  Am.  St.  Rep.  276,  extended 
note,  discuBsing  subject  of  sales  and  conveyances  by  trustees. 

Forcible  Entry  and  Detainer. — Judgment  in,  against  the  husband,  is 
sufficient  authority  to  put  out  any  member  of  his  family,  p.  291. 

Approved  in  Gray  v.  Nunan,  63  OaL  222,  writ  of  possession  sgainst 
husband,  and  holding  that  the  wife  should  have  been  dispossessed;  lo, 
in  Huerstal  v.  Muir,  64  CaL  463,  to  same  effect;  and  cited  in  16  Am. 
St.  Rep.  60,  extended  note,  as  authority  to  ruling  stated.  Referred 
to  and  explained  in  Webber  v.  Wilcox,  46  CaL  302,  which  was  an  actioo 
on  the  injunction  bond  executed  in  the  principal  case. 

39  CaL  292-304.    AQARD  v.  VALENCIA. 

AppeaL — Order  sustaining  or  overruling  demurrer  is  not  appealable^ 
but  the  order  may  be  reviewed  through  an  appeal  from  the  judgment, 
p.  297. 

Cited  in  Ashley  v.  Olmstead,  64  OaL  618,  as  authority  to  the  ruling 
stated. 

Specific  Performance  will  not  be  decreed,  if  the  contract  be  vague  sad 
uncertain,  or  consideration  is  not  fair  or  adequate,  but  the  party  will 
be  left  to  his  remedy  at  law,  p.  901. 

Cited  in  Windsor  v.  Miner,  124  OaL  494,  denying  specific  performance 
of  contract  for  sale  of  land,  when  consideration  not  shown  to  be  ade- 
quate; Prince  V.  Lamb,  128  Cal.  128  (quoted  in  Fleishman  v.  Woods, 
136  GaL  263,  264),  holding  complaint  insufficient  as  showing  inade- 
quacy; Newman  v.  Freitas,  129  CaL  288,  denying  relief  for  inadequacy 
in  contract  between  attorney  and  client  for  contingent  fee  in  divofte 
suit;  Nicholson  v.  Tarpey,  70  Cal.  609,  action  for  spedflc  performance 
of  contract  for  sale  of  land  brought  against  devisees  and  heirs  at  law 
of  vendor;  Kertchem  v.  George,  78  OaL  690|  holding  that  a  sale  of  land 
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of  estate  of  decedent,  which  is  absolutely  void,  will  not  be  specifically 
enforced  at  the  instance  of  the  administrator;  Smith  ▼.  Taylor,  82  CaL 
541,  setting  forth  requisites  of  pleading  seeking  a  specific  performance; 
Hollenbeck  y.  Prior,  6  Dak.  Ter.  303,  uncertainty  in  contract  for  sale  of 
land  as  to  location  and  boimdaries;  Mayger  y.  Cruse,  5  Mont.  497,  as 
to  performance  of  condition  precedent;  Walcott  ▼.  Watson,  53  Fed.  Rep. 
436,  imcertainty  in  mining  copartnership  agreement;  and  Wenham  ▼. 
Switcer,  59  Fed.  Rep.  948^  alleged  contract  by  correspondence,  no  accept- 
ance of  offer.  Distinguished  in  Noyes  y.  Barnard,  03  Fed.  Rep.  788, 
remedy  at  law  being  adequate,  namely,  an  action  for  profits  for  refusal 
to  sell.  Cited  in  20  Am.  Dec.  001^  002,  eictended  note,  discussing  subject 
at  length. 

Same. — ^Where  there  is  but  one  contract  and  one  cause  of  action  under 
it,  there  can  be  but  one  action,  in  which  the  rights  of  all  the  parties  can 
be  adjudged,  p.  303. 

Approved  and  applied  in  Union  Pac  By.  Co.  ▼,  Manufacturing  Co.,  1 
Kan.  App.  30. 

Injunction. — ^Perpetual  injunction  against  judgment  in  ejectment  will 
not  be  allowed  on  grounds  which  could  have  been  set  up  as  a  legal 
defense  in  the  action  at  law,  p.  303. 

Approved,  applying  the  principle  of  the  decision,  in  Pope  t.  Hooper,  6 
Neb.  185. 

89  GbiL  304.     HUIIT  T.  DOHfia 

Mortgage  Foredoinxe  may  be  decreed  to  satisfy  interest  already  dne^ 
although  principal  is  not  due,  p.  305. 

Cited  in  Stockton  etc.  Soc  v.  Harrold,  127  CaL  021,  sostaining  boo- 
oeesive  foreclosures  for  distinct  debts  secured  by  aame  mortgage. 

39  GbiL  809-314.    B£NSLET  ▼.  ELLIS. 

Statutes. — ^Remedial  acts  are  construed  as  retrospective,  where  a  eon- 
tiary  construction  would  be  unreasonable,  p.  313. 

Cited  in  Cent.  Pac  R.  R.  Co.  v.  Shackelford,  08  CaL  268,  dissenting 
opinion  of  McKee,  J.,  construing  code  provisions;  so,  in  Huffman  v. 
Hall,  102  CaL  81,  as  to  effect  of  re-enactment  of  statute  or  section  of 
statute;  Beebe  v.  Birkett,  108  Mich.  230,  and  applied  to  act  extending 
time  for  settling  cases  in  chancery. 

General  Citations.— Butte  etc  Min.  Co.  v.  Montana  Ore  Purchasing 
Go.,  25  Mont.  45;  Woodward  v.  Edmunds,  20  Utah,  123. 

39  (M.  315-318.    HIRSCH  v.  RAND. 

Trespass  committed  by  a  deputy  marshal  or  sheriff,  in  his  official 
character,  is  deemed,  in  law,  as  committed  personally  by  his  principal, 
p.  81& 

Notes  Gal.  Rep.— 125. 
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Cited  in  Foley  ▼.  Martin,  142  Cal.  260,  262,  but  holding  sheriff  not 
answerable  in  vindictiYe  damages  for  improper  service  of  process;  7S 
Am.  Dec  6S9,  note. 

Same. — In  action  against  marshal  or  sheriff,  for  a  trespass  commit' 
ted  through  his  deputy,  it  is  not  necessary  to  allege  official  character 
of  defendant  in  complaint,  p.  317. 

Approved  in  Drake  t.  Paulhamus,  66  JFed»  Rep.  897,  action  sgsinit 
United  States  marshal  for  wrongfully  taking  plaintiff's  goods. 

Jurisdiction. — State  courts  have  jurisdiction  of  actions  for  tiespssi 
against  a  United  States  marshal,  p.  318. 

Cited  in  12  Am.  Dec  613»  note,  to  ruling  stated. 

General  Citation.— In  Ah  Fong  ▼.  Stemes,  79  GaL  32,  setting  farth 
requisites  of  complaint  for  false  imprisonment,  and  the  expressioiii 
in  opinion  in  principal  case  said  to  be  in  harmony  therewith. 

89  CaL  319-320.    CORflrETT  ▼.  BISHOP. 

Jurisdiction. — Justice  of  peace  has  jurisdiction  of  action  for  dam- 
ages for  trespass  on  land,  where  the  right  of  possession  of  the  premisM 
is  not  in  issue,  p.  319. 

Cited  in  22  Am.  Dec  484,  note,  as  authority  that  questions  regarding 
the  title  to  real  estate  are  generally  not  triable  in  the  inferior  courU. 

89  Cal.  820-326.    COGSWELL  t.  BULL. 

Corporation. — Generally,  an  action  against  trustees  of  a  corporation, 
for  misappropriation  of  its  funds,  must  be  brought  in  the  name  of  the 
corporation;  but  the  stockholders  may  sue  in  their  own  names,  when 
the  corporation,  on  a  proper  demand  from  a  stockholder,  refuses  to 
institute  action,  p,  324. 

Ruling  approved  in  Waymire  ▼.  San  Francisco  etc  Railway  Co.,  112 
CaL  650,  in  which  case  demurrer  to  the  complaint  was,  howeyer,  Baa- 
tained;  Union  Nat.  Bank  ▼.  Hill,  148  Mo.  393,  71  Am.  St.  Rep.  623,  on 
point  that  directors  are  liable  to  their  corporation  for  losses  arising 
from  their  neglect;  Thompson  ▼.  Greeley,  107  Mo.  690,  as  to  lisbility 
of  directors  of  savings  bank  for  misconduct  in  loaning  money;  Tusca- 
loosa Mfg.  Co.  V.  Cox,  68  Ahi.  77,  a  bill  in  equity  filed  by  stockholders 
against  the  corporation  and  its  treasurer.  Cited  in  41  Am.  Dec  368» 
note;  and  53  Am.  Dec  644,  extended  note,  discussing  subject  at  length. 

Same. — When  the  action  is  by  a  stockholder,  it  is  necessary  to  aver  a 
demand  and  refusal,  without  which  the  action  will  not  be  sostaised, 
p.  324. 

Approved  in  Doud  v.  Wisconsin  etc  Ry.  Co.,  65  VHs.  117;  66  Am. 
Rep.  623.  Referred  to  in  Loftus  v.  Farmers'  etc  Assn.,  8  S.  Dak.  205i 
holding  it  unnecessary  to  allege  demand  and  refusal  when  the  tnuteei 
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who  committed  the  wrong  yet  compose  the  whole  or  a  majority  of  the 
board,  a  point  not  decided  in  the  principal  case.  Cited  in  41  Am.  Dec 
370/  extended  note,  to  ruling  stated. 

Same. — Ci>mp]aint  does  not  show  sufficient  excuse  for  not  alleging  an 
application  to  the  corporation  and  a  refusal  to  sue,  where  it  avers 
merely  that  the  present  board  of  directors  is  composed  "nearly,  if  not 
entirely,"  of  the  same  persons  who  committed  the  wrong,  p.  325. 

Cited  in  Parrott  ▼.  Byers,  40  Cal.  622,  holding  that  an  averment  that 
defendants  are  ^the  duly  elected  trustees  of  said  company,''  is  equiva- 
lent to  an  averment  that  they  are  the  only  trustees;  53  Am.  Dec.  647, 
extended  note,  to  the  ruling  stated.  Distinguished  in  Sechrist  v.  Rialto 
Irr.  Dist.,  129  Cal.  648,  holding  taxpayer's  action  maintainable  without 
such  demand,  in  action  to  cancel  illegal  bonds  of  irrigation  district  and 
restrain  levy  of  assessment  made  for  their  payment. 

39  Cal.  326-336.    PEOPLE  v.  PHIPPa 

Indictment. — Misnomer  of  offense  will  not  vitiate,  if  the  acts  con- 
stituting it,  as  defined  by  the  statute,  are  sufficiently  stated,  p.  331. 

Approved  in  People  v.  Cuddihi,  64  Cal.  54,  indictment  charging  assault 
with  intent  to  commit  murder;  People  v.  Dalton,  58  Cal.  228,  indictment 
for  "violating  sepulture";  People  v.  Sheldon,  68  Cal.  436,  information 
for  crime  of  injuring  public  jail;  People  v.  Boren,  139  CaL  213,  noted 
under  People  v.  War,  20  Cal.  117;  State  v.  Crook,  16  Utah,  218,  holding 
return  in  preliminary  examination  sufficient  to  indicate  crime  charged; 
State  V.  Johnson,  9  Nev.  178,  indictment  charging  crime  of  assault  with 
intent  to  commit  bodily  injury. 

Evidence. — ^If  evidence  is  wholly  circumstantial,  each  independent  cir- 
cumstance forming  a  link  in  the  proof  must  appear  beyond  a  reason- 
able doubt,  p.  333. 

Approved  in  People  v.  Ah  Chung,  54  Cal.  403,  trial  on  indictment  for 
crime  of  murder  in  first  degree;  so,  in  People  v.  Smith,  106  Cal.  78; 
Dossett  V.  United  States,  3  Oklahoma,  594;  Carson  v.  State,  34  Tex. 
Or.  App.  343,  holding  that,  as  a  general  rule,  the  ordinary  charge  upon 
reasonable  doubt  as  to  the  whole  case  will  be  sufficient;  so,  to  same 
effect,  in  State  v.  Myers,  12  Wash.  82;  State  v.  Cohen,  108  Iowa,  210, 
75  Am.  St.  Rep.  215,  but  holding  instruction  erroneous;  Territory  v. 
Lermo,  8  N.  Mex.  572  (citing  case  also  on  other  points,  p.  570),  holding 
instruction  improperly  refused;  Krum  v.  State,  19  Neb.  732,  prosecution 
for  assault  with  intent  to  commit  rape,  holding  that  the  circumstances, 
when  taken  together,  must  be  of  so  conclusive  a  nature  as  to  show  the 
intent  beyond  a  reasonable  doubt.  Cited  in  notes  to  36  Am.  Dec.  563; 
52  Am.  Dec.  737;  and  62  Am.  Dec.  187,  as  authority  to  the  ruling  stated. 

Same. — Jury  must  be  satisfied  beyond  a  reasonable  doubt,  before  they 
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can  convict,  that  tbe  defendant  and  no  other  pereon  committed  the 
offense,  p.  834. 

Affiimed  in  People  ▼.  Eerrick,  52  Gal.  447;  People  t.  Oarrillo,  70  OtL 
646.  Cited  in  02  Am.  Dec  183,  extended  note,  diecniuiing  nibjcet  of  cir- 
eomatantial  evidenoe. 

Same. — No  oonyiction  should  be  had  nnleas  juiy  is  "entirely  satisfied," 
from  the  evidence,  that  defendant  is  guilty,  p.  835. 

Criticised  in  State  t.  Nelson,  11  Nev.  342,  holding  that  if  a  man 
believes  that  a  defendant  may  possibly  be  innocent,  he  cannot  be  add 
to  be  "entirely  satisfied"  of  his  guilt,  and  yet  he  may  be  satisfied  of  it 
beyond  a  reasonable  doubt,  and  may  convict. 

39  GaL  336-338.    CRI7ESS  T.  FESSLBK. 

Contract  of  Sale. — Good  will  of  business  may  be  valuable,  and  foim 
the  subject  matter  of  a  contract  of  sale,  p.  338. 

Approved  in  Herfort  v.  Cramer,  7  Colo.  490.  Cited  in  Mapes  v.  Met- 
calf,  10  N.  Dak.  608,  further  holding  contract  for  its  sale  not  void  under 
local  statutes. 

Representations. — ^Representation  of  the  value  of  a  business  and  good 
will  is  a  material  representation,  p.  338. 

Cited  in  Handy  v.  Waldron,  18  R.  L  567,  49  Am.  St.  Rep.  797,  and 
applied  to  representations  as  to  the  value  of  stoeks  and  bonds;  Msnley 
V.  Felty,  146  Ind.  199;  and  Griffin  v.  Farrier,  32  Ifinn.  475,  repreflen- 
tations  as  to  the  value  of  land;  Taooma  v.  Taooma  light  and  Water 
Co.,  17  Wash.  478,  as  authority  that  whether  a  representation  as  to 
value  is  an  affirmation  of  a  material  fact  to  be  relied  upon,  is  a  qpei- 
tion  for  the  jury. 

Same. — Misrepresentation  of  the  value  of  a  business  and  good  will 
knowingly  made  by  the  vendor  is  fraudulent,  and  entitles  the  pv- 
chaser  to  a  rescission  of  the  contract,  p.  338. 

Principle  approved  in  Loaisa  v.  Superior  Court,  85  GaL  80,  20  Abl 
St.  Rep.  207,  case  of  misrepresentation  as  to  the  value  of  Und  made 
by  vendor;  so,  in  Hoock  v.  Bowman,  42  Neb.  83,  47  Am.  St  Rep.  M 
misrepresentations  by  the  vendor  as  to  the  character,  quality,  sad 
location  of  his  land;  and  Morgan  v.  Dinges,  23  Neb.  279,  8  Am.  St.  Bep. 
128,  case  of  misrepresentation  by  vendee  as  to  the  value  of  the  land. 

89  Cal.  889-345.    RUSH  ▼.  CASBT. 

Mexican  Land  Claim. — Final  rejection  of,  under  provisions  of  act  of  ^ 
Congress,  March  8,  1851,  operates,  proprio  vigors,  to  restore  the  land  to'i 
the  mass  of  the  public  domain,  p.  342. 

Affirmed  in  McGary  v.  Hastings,  39  CaL  368;  2  Am.  Rep.  461. 
AppeaL — On  appeal  from  judgment,  as  well  as  from  order  denying 
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new  trial,  tlie  appeal  from  the  judgment  most  be  decided  on  the  judg- 
ment roll  alone,  p.  343. 

Cited  in  Emeric  v.  Alvaxado,  64  CaL  694;  Brown  ▼.  WiUoughby,  6 
Cola  8,  in  approval  of  the  practice. 

89  (M.  846-864.    POORHAN  Y.  MILLS.    2  Am.  Rep.  467$  86  CaL  118; 
48  CaL  324. 

Negotiable  Instrument. — ^Words  written  in  body  of,  when  plain, 
definite  and  certain,  must  control,  without  regard  to  the  superscription 
in  figures,  p.  360. 

Cited  in  Johnson  Harvester  Co.  v.  Mcliean,  67  Wis.  265,  46  Am.  Rep. 
40,  in  approval,  case  of  an  accommodation  note,  where  the  amount  was 
increased  by  the  addition  of  a  cipher  to  the  figures  in  the  superscription; 
69  Am.  Dec.  338,  note,  to  the  ruling  stated. 

Same. — ^Negotiable  instrument  indorsed  and  transferred  to  bona  fide 
holder  for  value,  without  notice,  by  the  payee  thereof  before  maturity 
or  dishonor,  is  relieved  of  all  equities  existing  between  the  drawer  or 
maker  and  the  payee,  and  any  subsequent  assignee  receives  the  same 
in  like  manner,  relieved  of  all  such  equities,  p.  361. 

Cited  in  Graham  v.  Larimer,  83  Cal.  179,  holding  that  the  assignee  of 
a  bona  fide  indorsee  of  a  note  for  value  without  notice  of  its  illegality 
may  recover  upon  the  note,  even  though  the  assignee  had  such  notice. 

Same. — ^Indorsement  of  note  or  bill  in  a  gambling  room,  and  in  a 
gambling  transaction,  is  not  void  under  the  ''act  to  prohibit  gaming," 
unless  the  consideration  was  money  illegally  won  or  lost  at  play,  p.  353. 

Cited  in  Corbin  v.  Wachhorst,  73  Cal.  414,  holding  that  the  payee  of 
a  promissory  note,  given  for  money  loaned  by  him  in  good  faith  to  be 
used  in  throwing  dice,  could  maintain  an  action  thereon  against  the 
maker,  although  he  knew  the  purpose  for  which  the  money  was  intended 
to  be  used,  it  not  appearing  that  he  won  any  of  the  money,  or  that 
the  maker  of  the  note  lost  any  of  it,  in  the  dice-throwing;  referred  to 
in  11  Am.  St.  Rep.  309,  note;  distinguished  in  Shain  v.  Goodwin,  46  Fed. 
Rep.  566,  referring  to  section  330,  Penal  Code  of  California,  and  section 
1667  of  the  Civil  Code,  holding  that  notes  given  for  a  debt  created  by 
throwing  dice  are  invalid  between  the  original  parties  or  purchasers 
with  notice. 

Same. — Sight  bill  or  note,  payable  on  demand,  is  presumed  to  be 
dishonored  after  a  reasonable  time  shall  have  elapsed  after  its  date,  the 
fuestion  of  such  reasonable  time  being  one  of  law  for  the  court,  p.  351. 

Approved  in  Dumell  v.  Sowden,  5  Utah,  222. 

Fraudnlent  Act. — ^When  one  of  two  innocent  parties  must  sufiTer  loss 
by  the  fraudulent  act  of  a  third,  he  who  enables  such  third  party  to 
occasion  the  loss  must  bear  it,  p.  354. 
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Approved  in  Bedell  v.  Herring,  77  Gal.  574,  11  Am.  Bt.  Rep.  309,  hold- 
ing that  the  signing  of  a  note  voluntarily  by  one  who  cannot  read  or 
write  the  English  language,  under  a  false  representation  of  the  payee 
as  to  its  contents,  is  intrinsically  careless,  and  as  between  the  signer 
of  such  note  and  an  indorsee  for  value  before  maturity  the  former  must 
bear  the  loss;  Hanson  v.  Ghiatovich,  13  Nev.  397,  principle  recognized, 
but  held  inapplicable  in  the  particular  case. 

39  CaL  354-359.    REILT  y.  LANCASTER. 

Judgments. — ^A  judgment  reciting  that  all  owners  and  claimants  of 
property  have  been  duly  summoned  to  answer  the  complaint  and  have 
made  default,  cannot  be  impeached  in  this  respect  in  a  collateral  action, 
although  it  appears  that  the  name  of  one  of  the  owners  was  omitted 
in  the  published  summons,  p.  356. 

Affirmed  in  Sacramento  Bank  v.  Montgomery,  146  CaL  753,  where 
record  shows  affirmatively  that  summons  was  served  by  publication, 
within  three  years,  and  affidavit  of  publication  was  sworn  to  within 
that  time,  though  filed  prior  thereto,  judgment  not  void  on  colhiteial 
attack;  Eitel  v.  Foote,  39  CaL  440,  judgment  in  a  tax  suit,  and  the 
principle  of  the  decision  held  to  be  applicable  without  regard  to  the 
character  of  the  action  in  which  the  judgment  was  rendered.  Approved 
in  Do  well  v.  Lahr,  97  Ind.  153,  the  facts  being  very  similar;  Treadway 
V.  Eastbum,  57  Tex.  214;  Amy  v.  Amy,  12  Utah,  311,  decree  in  divoroe 
proceeding.  Cited  in  94  Am.  Dec  765,  extended  note  on  subject; 
Haynes  v.  Gowen,  15  Kan.  646,  sustaining  authenticated  copy  of  judg- 
ment entry  as  prima  facie  evidence  of  a  valid  judgment;  Hoagland  t. 
Hoagland,  19  Utah,  115,  noted  under  Sharp  v.  Daughney,  33  CaL  61^ 
Disapproved,  as  to  judicial  findings,  in  Cloud  v.  Inhabitants,  etc  88  Mb. 
367. 

Pleading. — ^Defendant  In  ejectment  can  only  set  up  a  title  acquired 
pending  the  action  by  amending  his  answer  and  averring  the  fact  that 
the  title  was  acquired  since  the  commencement  of  the  action,  p.  350. 

Ruling  approved  in  Kahn  v.  Mining  Co.,  2  Utah,  186;  and  McLane  ▼. 
Bovee,  36  Wis.  36. 

Tax  Sale. — Party  in  possession,  whose  duty  it  is  to  pay  the  tax,  eaa 
derive  no  advantage  from  a  sale  for  the  tax  which  he  ought  to  have 
paid  without  a  sale,  p.  356. 

Approved  in  Christy  v.  Fisher,  58  CaL  259;  Le  Roy  v.  Reeves,  5  Saw, 
106;  so,  in  Curtis  v.  Smith,  42  Iowa,  671,  but  holding  that  anyone  may 
become  a  purchaser  at  a  tax  sale  who  has  no  interest  in  the  property 
sold  and  is  under  no  obligation  to  pay  the  taxes  thereon;  note  on  75 
Am.  St.  Rep.  229,  250;   85  Am.  Dec  100,  note. 

Taxation. — ^Poaaesaion,  with  a  claim  of  ownenhip,  b  a  mbjeet  ol 
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taxation,  and  imposes  on  the  occupant  the  duty  of  paying  the  tax  levied 
on  the  property,  p.  357. 

Cited  in  Christy  v.  Fisher,  58  Cal.  259,  with  approval;  so,  in  Ward 
V.  JVIatthews,  80  Cal.  347;  Wambole  v.  Foote,  2  Dak.  Ter.  27;  Myers  v. 
Northern  Pac.  Ry.  Co.,  83  Fed.  Rep.  363;  and  15  Am.  Dec.  686,  note. 

Same. — Tax,  to  be  valid,  must  rest  upon  an  assessment  made  by  an 
assessor  elected  by  the  qualified  voters  ot  the  district,  county  or  town 
lu  wuicii  the  property  is  taxed  for  state,  county  or  town  purposes,  pp. 
358-359. 

Approved  in  Williams  v.  Corcoran,  46  CaL  556,  an  assessment  for  road 
purposes;  and  People  v.  White,  47  CaL  617,  an  assessment  for  a  special 
school  tax. 

39  CaL  360-369.    McGART  y.  HASTINGS.    2  Am.  Rep.  456. 

Covenant  of  Warranty  for  quiet  enjoyment  is  broken  whenever  there 
has  been  an  involuntary  loss  of  possession  by  reason  of  the  hostile 
assertion  of  an  irresistible  paramount  title,  p.  366. 

Cited,  and  doctrine  approved,  in  Copeland  v.  McAdory,  100  Ala.  559; 
Dillahunty  v.  Railway  Co.,  59  Ark.  633,  634,  title  to  land  in  controversy 
in  government  of  United  States;  so,  in  Kansas  Pac  Ry.  Co.  v.  Dun- 
meyer,  19  Kan.  543;  Clailin  v.  Case,  53  Kan.  562;  and  Burr  v.  Greeley, 
52  Fed.  Rep.  929;  Ogden  v.  Ball,  40  Minn.  07;  Green  v.  Irving,  54  Miss. 
464,  467,  28  Am.  Rep.  371,  holding  that  a  grant  of  land  by  the  state, 
while  holding  the  paramount  title,  is  such  hostile  assertion  of  such 
title  as  justifies  persons  in  possession  under  defective  titles  in  treating 
it  as  an  eviction,  abandoning  possession,  and  suing  their  covenantors; 
Elling  V.  Harrington,  17  Mont.  324;  Jennings  v.  Kiernan,  35  Or.  352,  355, 
356,  sustaining  employment  for  such  covenants  when  paramount  title 
was  in  the  government,  and  cf.  West  Coast  etc.  Co.  v.  Imp.  Co.,  25  Wash. 
643,  when  such  title  was  in  the  state;  Wright  v.  Phipps,  90  Fed.  568, 
but  holding  no  actual  or  constructive  eviction  shown;  notes  to  3  Am. 
Dec.  224;  14  Am.  Dec.  53;  2  Am.  St.  Rep.  334;  10  Am.  St.  Rep.  838; 
and  53  Am.  St.  Rep.  119. 

Same. — ^Actual  dispossession  is  not  required  to  constitute  such  an 
eviction  as  will  amount  to  a  breach  of  the  covenant,  p.  367. 

Approved  in  McAlester  t.  Landers,  70  Cal.  82;  Mason  v.  Kellogg,  38 
Mich.  143,  holding  that  judgment  for  value  in  an  action  of  ejectment  is 
a  sufficient  ouster  on  which  to  ground  an  action  for  breach  of  war* 
ranty. 

Same. — ^Rule  of  damages,  where  there  has  been  an  actual  loss  of  th9 
premises,  is  the  purchase  money  and  interest,  p.  969. 

Ruling  approved  in  Wood  v.  Bibbins,  58  Ind.  397;  Hutchins  v.  Round- 
tree,  77  Mo.  505;  Dillahunty  v.  Ry.  Co.,  69  Ark.  636.    Cited  in  notes  to 
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1  Am.  Dec.  9;  19  Am.  Rep.  49;  20  Am.  Rep.  346;  24  Am.  St.  Rep.  205; 
and  53  Am.  8t.  Rep.  120. 

39  CaL  370-380.    PEOPLE  y.  TURNER. 

Appeal. — On  appeal  from  order  refusing  or  granting  new  trial,  on 
ground  of  error  or  irregularity  in  the  course  of  the  trial,  appellate  court 
is  confined  to  a  review  of  the  proceedings  between  issues  joined  and 
rendition  of  verdict,  ppi  372,  373. 

Approved  in  Green  v.  Duvergey,  146  CaL  385,  on  appeal  from  order 
denying  new  trial  order  requiring  plaintiffs  to  pay  money  into  court  as 
condition  upon  which  they  should  proceed  to  trial  and  granting  of  non- 
suit on  opening  statement  of  plaintiff,  is  reviewable.  Distinguished  in 
Alpers  V.  Hunt,  86  CaL  82,  21  Aul  St.  Rep.  19,  holding  that  the  inf- 
ficiency  of  the  complaint  may  be  considered  on  motion  for  a  new  trial, 
if  the  defendant  moved  for  a  nonsuit  in  the  trial  court  on  the  ground 
that  the  contract  set  out  in  the  complaint  was  against  public  poli^» 
and  the  motion  was  denied. 

Criminal  Practice. — ^Defendant,  when  not  previously  held  to  answer, 
must  avail  himself  of  errors  and  irregularities  in  the  proceedings  resolt- 
ing  in  the  presentation  of  the  indictment,  by  motion,  to  set  aside  the 
indictment  before  plea,  p.  376. 

Cited  in  People  v.  Villarino,  66  CaL  230,  and  holding  that  it  is  only  a 
want  of  jurisdiction,  or  a  failure  to  state  facts  which  constitute  a  public 
offense,  which  may  be  taken  advantage  of  at  any  time  in  the  course 
of  criminal  proceedings. 

Jurors. — ^Where  irregularity  on  the  part  of  a  jury  is  shown  whieh 
may  have  influenced  the  result,  it  is  for  the  successful  party  to  show 
that,  as  a  matter  of  fact,  it  did  not,  p.  375. 

Approved  in  People  v.  Lee  Chuck,  78  Cal.  334,  new  trial  granted,  on 
proof  of  the  drinking  of  intoxicating  liquor  by  the  jury  while  actually 
deliberating  upon  their  verdict  in  a  capital  case;  People  v.  Stokes,  103 
Cal.  198,  199,  42  Am.  St.  Rep.  106,  107,  new  trial  granted  for  misconduct 
of  jury  in  reading  a  newspaper  article  during  the  pendency  of  a  criminal 
trial;  Douglass  v.  Byrnes,  63  Fed.  Rep.  18,  applied,  misconduct  of  com- 
missioners to  assess  damages  in  condemnation  proceedings;  State  ▼. 
Morgan,  23  Utah,  223,  224,  226,  229,  where  juror  had  before  trisl 
prejudiced  case  and  had  given  false  answers  on  voir  dire,  new  trial  will 
be  granted. 

Grand  Jnron. — If  not  held  to  answer,  defendant  may  challenge  panel 
or  individual  grand  jurors  on  arraignment,  p.  376. 

Harmonized  in  People  v.  Travers,  88  CaL  236,  holding  that  a  defend- 
ant indicted  without  an  opportimity  to  challenge  the  grand  jury  may 
have  the  indictment  set  aside  on  any  ground  which  would  have  been 
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good  ground  for  challenge,  either  to  the  panel  or  to  any  individual 
juror. 

Statutes  should  be  so  construed  as  to  avoid  absurd  results,  not  within 
the  evU  to  be  remedied,  and  evidently  not  within  the  contemplation  of 
the  legislature,  p.  879. 

Approved  in  In  re  Mitchell,  120  GaL  386;  and  Wike  v.  Campbell,  5 
Colo.  131,  construing  statute  relative  to  appeals  from  judgments  of 
justices  of  the  peace. 

39  GaL  381-385.    MORRISON  v.  LOD& 

Party  to  Contract  cannot  have  it  rescinded,  without  a  previous  offer 
to  refund  the  money  received  on  account  of  the  contract,  p.  385. 

Cited  in  Westerfield  v.  New  York  etc  Co.,  129  Cal.  84,  as  to  contract 
of  compromise  and  release  of  claim  thereafter  sued  on;  Haynes  v. 
White,  55  Cal.  41,  action  by  vendee  to  recover  his  purchase  money  from 
a  vendor,  who  failed  to  perform  his  contract;  Wilson  v.  Sturgis,  71  Cal. 
229,  rescission  by  vendor  of  land;  Bailey  v.  Fox,  78  Cal.  398,  rescission 
sought  on  ground  of  fraud,  and  held  that  if  it  becomes  impossible 
to  place  the  parties  in  statu  quo,  there  can  be  no  rescission;  Wain- 
wright  V.  Weske,  82  Cal.  196,  complaint  to  rescind  held  insufficient, 
because  not  showing  an  offer  to  make  restitution;  to  same  effect  in 
Wainscott  v.  Occidental  etc.  Assn.,  98  Cal.  257,  an  action  to  rescind  upon 
the  ground  of  fraud. 

Same. — Party  cannot  rescind  on  ground  of  false  representation  made 
by  the  other  party,  unless  he  shows  that  he  would  be  damaged  by  per- 
formance of  the  contract,  p.  385. 

Ruling  approved  in  Kelly  v.  Central  Pac.  R.  R.  Co.,  74  Cal.  562,  563, 
5  Am.  St.  Rep.  473,  474,  but  held  to  be  inapplicable  to  suits  for  specific 
performance;  and  that  if  the  principal  case  is  to  be  construed  as 
affirming  a  contrary  doctrine,  it  does  not  state  the  law  correctly. 

False  Representation. — ^No  recovery  for,  without  proof  of  damage, 
p.  385. 

Affirmed  in  London  etc.  F.  Ins.  Co.  v.  Liebes,  105  Cal.  207,  action  by 
insurance  company  to  recover  back  insurance  money  paid  upon  proofs 
of  loss,  alleged  to  have  contained  a  false  representation  as  to  the  value 
of  the  goods  insured. 

General  Citation. — ^In  Loaiza  v.  Superior  Court,  85  Cal.  31,  20  Am.  St. 
Rep.  208,  holding  that  after  rescission  has  been  completed,  a  party 
may  have  the  aid  of  the  court  to  secure  the  fruits  of  the  rescission,  in 
the  restoration  of  moneys  and  things  of  value,  in  so  far  as  they  are 
earmarked,  so  that  they  can  be  traced  and  identified,  and  are  within 
the  jurisdioti<m  and  possession  of  the  court  whose  aid  is  sought. 
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39  Gal.  386-389.    TROUT  v.  GARDINER. 

Statntea. — Act  may  take  effect  in  part,  before  going  folly  into  oper- 
ation, pp.  387,  388. 

Affirmed  in  People  v.  Hunt,  41  GaL  438,  as  to  effect  of  repealing  act 

39  GaL  389-393.    HIMMELMAHN  y.  SPANA6EL. 

Street  ImproYements. — ^In  an  action  to  recover  an  assessment  for, 
persons  defending  or  claiming  an  interest  in  the  premises  most  show 
the  nature  of  the  interest  claimed,  p.  391. 

Principle  of  decision  approved  and  applied  in  Rust-Owen  Loniber 
Go.  V.  Fitch,  3  S.  Dak.  216,  action  to  enforce  contractor's  lien  for  hmber 
and  material  furnished. 

Same. — ^Damages  for  injury  to  the  property  against  which  the  as- 
sessment was  issued  cannot  be  set  up  as  a  counterclaim  in  such  action, 
pp.  392,  393. 

Principle  approved,  holding  that  the  doctrine  of  setoff  or  counter- 
claim does  not  obtain  in  revenue  matters,  in  Morgan  v.  Pueblo  etc  R.  R. 
Go.,  6  Golo.  482;  Gity  of  Burlington  v.  Palmer,  67  Iowa,  684;  AnderMS 
V.  aty  of  Mayfield,  93  Ky.  235;  and  Gity  of  Kansas  v.  Ridenonr,  84 
Mo.  259. 

Same. — Owners  of  property  adjacent  to  a  steel  improvement  are  not, 
in  any  sense,  parties  to  the  contract  between  the  contraetor  and  tin 
superintendent  of  streets,  p.  392.. 

Affirmed  in  Dyer  v.  Barstow,  50  GaL  654. 

39  Gal.  393-401.    PEOPLE  y.  JOSSELTN. 

Abortion. — ^Evidence  of  prosecuting  witness  against  physician  must 
be  corroborated  in  some  essential  fact  constituting  the  offense,  p.  396. 

Principle  of  decision  approved  in  State  v.  Spencer,  15  Utah,  15S. 
Distinguished  in  Territory  v.  Mahaffey,  3  Mont.  117,  testimony  of  ac- 
complice to  prove  crime  of  sodomy;  State  v.  Smith,  99  Iowa,  34,  61 
Am.  St.  Rep.  225,  as  under  the  Iowa  code  the  woman  is  not  the  ac- 
complice of  the  person  committing  the  abortion,  so  as  to  require  her 
testimony  to  be  corroborated.  Gited  in  66  Am.  Dec  87*  extended  note 
on  crime  of  abortion;  40  Am.  Rep.  789,  note. 

39  GaL  401-402.    HUfMELMANlf  v.  SPANA6EL. 

Practice. — Objections  to  sufficiency  of  statement  of  facts  in  complaint, 
but  not  to  the  sufficiency  of  the  facts  themselves,  must  be  presented  by 
special  demurrer,  p.  402. 

Affirmed  in  Tehama  Gounty  v.  Bryan,  68  GaL  69,  action  to  condemn 
strip  of  land,  for  use  of  the  public  as  a  highway;  Mullally  y.  Towniend, 
119  Gal.  52,  action  on  attachment  bond. 
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39  Cal.  403-405.    PEOPLE  y.  AMES. 

Evidence. — To  obtain  conviction  on  testimony  of  accomplice,  there 
must  be  corroborative  evidence  tending  to  criminate  the  accused,  aside 
from  and  without  the  aid  of  the  testimony  of  the  accomplice,  p.  404. 

Affirmed  in  People  v.  Melvane,  39  Gal.  616,  conviction  of  crime  of 
burglary;  and  People  v.  Koenig,  99  Gal.  676,  conviction  of  crime  of 
grand  la.oeny.  Followed  in  People  v.  Warren,  39  Cal.  661.  Approved 
in  State  v.  Lawler,  28  Minn.  224,  conviction  of  manslaughter;  State  v. 
Streeter,  20  Nev.  407,  conviction  of  incest;  State  v.  Spencer,  16  Utah, 
156,  conviction  of  larceny;  Cited  in  People  v.  Morton,  139  Cal.  727,  hold- 
ing corroboration  insufficient;  State  v.  Clements,  82  Minn.  443,  quoting 
State  V.  Lawler,  28  Minn.  224.  Commented  on,  People  v.  Thompson,  60 
Cal.  481;  and  so  in  Territory  v.  Mahaffey,  3  Mont.  117,  conviction  of 
crime  of  sodomy.  Cited  in  71  Am.  Dec.  678,  extended  note,  discussing 
subject  of  accomplice  evidence. 

39  Cal.  405-407.    PEOPLE  ▼.  TOWNSLET.    8.  F.  39  Gal.  407. 

Larceny. — ^Under  a  statute  declaring  that  the  larceny  of  specific 
property  designated  shall  be  deemed  grand  larceny,  without  regard  to 
the  value  of  the  property,  it  is  not  necessary  to  set  forth  such  value  in 
the  indictment,  p.  406. 

Approved  in  People  v.  Ghuey  Ying  Git,  100  Gal.  439;  Territory  ▼. 
Pendry,  9  Mont.  71,  indictment  for  stealing  a  steer;  Walker  v.  State, 
60  Ark.  632,  indictment  for  stealing  a  hog;  Wilson  v.  State,  43  Neb. 
760,  information  for  fraudulent  removal  of  mortgaged  property.  Dis- 
approved in  State  v.  Young,  13  Wash.  691,  692,  dissenting  opinion  of 
Anders,  J.,  bnt  the  doctrine  sustained  in  the  prevailing  opinion. 

39  Gal.  407-410.    PHELPS  v.  UmON  COPPER  MINING  COMPANY. 

New  TriaL — Motion  for,  upon  ground  of  insufficiency  of  the  evidence, 
is  addressed  to  the  sound  legal  discretion  of  the  court,  p.  410. 

Affirmed  in  Pierce  v.  Schaden,  66  Gal.  407;  Bronner  v.  Wetzlar,  66 
Cal.  420;  Ceroid  v.  Brunswick  etc.  Co.,  67  Gal.  124;  Pico  v.  Cohn,  67 
Gal.  260;  Brockenridge  v.  Crock,  68  Gal.  404;  Rolling  Mill  Co.  v.  Tele- 
graph Hill  Co.,  79  Gal.  341;  In  re  Garriger,  104  Cal.  84;  and  Bates  v. 
Howard,  105  Cal.  179.  Approved  in  Thompson  v.  Ulrikson,  8  8.  Dak. 
670,  all  holding  that  an  abuse  of  discretion  must  clearly  appear. 

39  Cal.  411-412.    BEGUHL  v.  SWAN. 

Mandamus. — ^When  the  court  below  has  entertained  jurisdiction,  its 
proceedings,  however  erroneous,  cannot  be  reviewed  on  application  for 
mandamus;  but  if  the  court  has  refused  to  act,  the  question  whether 
it  rightfully  so  refused  may  be  entertained,  p.  411. 

Approved  in  State  v.  Young,  31  Fla.  601;  34  Am.  St.  Rep.  44;  State 
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▼.  Judge  of  Ciyil  District  Ck)i]rt,  34  La.  Ann.  76,  award  of  numdamiit 
to  compel  inferior  court  to  proceed;  State  t.  Philips,  97  Mo.  344,  award 
of  mandamus  by  supreme  court  to  correct  the  erroneous  ezerciw  of 
discretion  by  the  court  below  in  dismissing  an  appeal ;  Schintz  y.  Morris, 
13  Tex.  GiT.  App.  696,  issuing  writ  under  local  statutes  to  compel  trial 
court  to  vacate  order  denying  new  trial  and  to  try  a  cause  of  action 
theretofore  neglected;  Keane  v.  Murphy,  19  Nev.  94,  mandamus  to 
compel  a  judge  to  settle  a  statement  on  motion  for  new  iriaL  Cited  in 
89  Am.  Deo.  739,  extended  note  on  subject. 

89  Gal.  412-427.  PAGE  y.  FOWLSfi.  2  Am.  Rep.  462;  S.  G.  28  CaL 
606,  and  87  Gal.  100.  Referred  to  in  Atherton  v.  Fowler,  46  CsL 
820,  321,  322,  as  being  the  same  in  all  its  essential  facts;  and  so  in 
Same  v.  Same,  46  CaL  326. 

Repleyin. — Owner  of  land  may  recover  for  use  and  occupation,  but 
cannot  be  held  to  be  the  owner  of  the  crops  grown  and  harvested  on  the 
land  while  in  possession  by  defendant,  pp.  416,  417. 

Principle  of  decision  approved  in  Heilbron  v.  Heinlen,  72  OaL  374; 
Johnston  v.  Fish,  106  Gal.  422,  423,  46  Am.  St.  Rep.  64,  66;  Meeker  ▼. 
Gardella,  1  Wash.  146;  Carlisle  v.  ELillebrew,  89  Ala.  332,  as  to  owner- 
ship of  growing  crops;  so  in  Collier  v.  Cunningham,  2  Ind.  App.  262; 
Churchill  v.  Ackerman,  22  Wash.  231,  sustaining  title  to  crops  grown  and 
severed  by  one  wrongfully  in  possession  of  the  land  as  against  vendee 
under  executory  contract  who  does  not  enter  before  the  maturity  or 
severance.  Cited,  bearing  on  the  subject,  in  notes  to  1  Am.  Dec.  117; 
89  Am.  Dec.  430;  90  Am.  Dec  713;  16  Am.  St.  Rep.  69;  and  24  Am.  St 
Rep.  374. 

Same. — ^When  value  fluctuates,  and  exemplary  damages  are  not  sl- 
lowed,  the  measure  of  damages  is  the  highest  market  value  within  s 
reasonable  time  after  the  property  was  taken,  with  interest  on  such 
value,  p.  419. 

Approved  in  Schmidt  v.  Nunan,  63  CaL  374,  as  to  allowance  of  in- 
terest; Ayres  v.  Hubbard,  67  Mich.  324,  68  Am.  Rep.  362,  trover  for 
timber  cut  from  plaintiff's  lands  and  carried  away;  Yaudle  v.  Kings- 
bury, 17  Kan.  202,  holding  that  the  value  of  the  use  of  the  property 
during  time  of  wrongful  detention  may  be  recovered.  Criticized  in 
Pickert  v.  Rugg,  1  N.  Dak.  236,  236.  Disapproved  in  Boylan  v.  Huguet, 
8  Nev.  364;  and  Ingram  v.  Rankin,  47  Wis.  418,  32  Am.  Rep.  771,  hold- 
ing that  the  measure  of  damages  is  the  value  of  the  goods  at  the  time 
and  place  of  conversion,  with  interest  to  time  of  trial.  Cited,  discussing 
the  subject,  in  notes  to  63  Am.  Dec.  477;  79  Am.  Dec  606;  and  6  Am. 
St.  Rep.  365. 

Judgment. — ^If  right  upon  the  merits  should  not  be  reversed  by  retson 
of  the  fact  that  the  court  gave  a  wrong  reason  for  its  rendition,  p.  418. 
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Approved  in  Groome  y.  Almrtead,  101  Oal.  4S9. 

General  Citation.— In  Rathbone  t.  Boyd,  80  Kan.  480,  as  to  what 
oonatitntes  adverse  poaaeaaion. 

89  Gal.  428-432.    PBOPU  ▼.  DOSa 

Public  Officer. — County  superintendent  of  public  schools  is  an  ''of- 
ficer or  person"  contemplated  by  the  provisions  of  the  act  concerning 
erimea  and  punishments,  p.  429. 

Followed  in  People  v.  Doss,  39  Gal.  433.  Cited  in  98  Am.  Dec  107, 
168,  171,  173,  extended  note,  discussing  subject  of  embezzlement. 

89  GaL  434-439.    CHABOT  v.  TUCKBS. 

AppeaL — ^Ruling  or  decision,  correct  in  law,  will  not  be  disturbed  on 
appeal,  because  given  for  a  wrong  reason,  p.  435. 

Approved  in  Davey  v.  Southern  Pac.  Co.,  116  Gal.  329.  Distinguished 
in  Prout  V.  Mounce,  6  Idaho,  593,  petition  for  rehearing  will  not  lie  in 
case  of  interlocutory  orders  made  by  supreme  court. 

New  Promise. — ^When  creditor  sues  after  statute  of  limitations  has 
run  upon  original  contract,  or  after  discharge  in  insolvency,  his  course 
of  action  is  not  the  original  contract,  but  the  new  promise,  which  must 
be  pleaded,  p.  436. 

Cited  in  8.  P.  etc  Go.  v.  Prosser,  122  Gal.  417,  as  to  overruling  of 
earlier  case  on  same  subject;  Rogers  v.  Byers,  127  GaL  630,  and  Mc- 
Donald V.  Randall,  139  Gal.  252,  noted  under  McGormick  v.  Brown,  36 
Gal.  180;  Wells  v.  Barter,  56  GaL  344,  moral  obligation  as  consideration 
of  contract;  so  in  Lambert  v.  Schmalz,  118  GaL  35;  Curtis  v.  City  of 
Sacramento,  70  GaL  414,  416,  that  an  acknowledgment  to  revive  a  debt 
barred  by  the  statute  of  limitations  must  be  a  direct,  unqualified,  and 
unconditional  admission  of  a  debt  which  a  party  is  liable  and  willing 
to  pay,  and  the  new  promise  must  be  averred;  Chaffee  v.  Browne,  109 
GaL  218,  new  promise  after  discharge  in  insolvency;  Knox  v.  Gerhauser, 
3  Mont.  271,  allegation  of  absence  of  person  from  state;  20  Am.  Dec 
678,  note,  necessity  of  alleging  new  promise;  and  so  in  95  Am.  Dec 
176,  note. 

89  GaL  439-441.    EITEL  y.  FOOTS. 

Validity  of  Judgment  in  tax  suit  must  be  tested  by  the  same  rules 
as  a  judgment  in  any  other  action,  p.  440. 

Cited  in  Wood  v.  Jordan,  125  GaL  262,  noted  under  Mayo  v.  Ah  Loy, 
32  GaL  477;  People  v.  Perns  etc.  Dist.,  132  GaL  292,  noted  under 
Carpentier  v.  Oakland,  80  Gal.  439;  Mayo  v.  Haynie,  50  Gal.  75,  dissent- 
ing opinion  of  Crocket,  J.;  so,  in  Kizer  v.  Gaufleld,  17  Wash.  428. 
Bafemd  to  in  91  Am.  Dec.  597,  note. 
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Proceu.— Power  of  legislature  to  provide  for  oonstmcttye  service  of 
process  is  well  established,  p.  441. 

Approved  in  Crall  v.  Poso  Irrigation  District,  87  Cal.  148,  as  to  suf- 
ficiency of  constructive  service  of  process;  so  in  Chaunoey  v.  Wass,  35 
Minn.  27;  and  Driggers  v.  Gassady,  71  Ala.  533;  Graceland  Sem.  Ca  ▼. 
People,  92  DL  822;  Lee  v.  Rogers,  2  Saw.  687,  as  to  conclusiveness  of 
judgment;  Ball  v.  Ridge  etc  Ck).,  118  ^ch.  12,  sustaining  local  statute 
as  to  service  by  publication.  Cited  in  94  Am,  Dec  785,  note,  to  same 
effect. 

39  OaL  442-447.    Ol^OURKB  y.  (raONNOS. 

Notice. — ^Possession  of  owner,  or  his  tenant,  is  sufficient  to  pot  a 
person  dealing  with  the  property  upon  inquiry,  and  the  law  will  chaige 
him  with  notice  of  all  those  facts  which  he  might  hare  ascertained  by 
using  proper  diligence,  p.  448. 

Cited  in  Taylor  v.  Central  Pac  R.  R.  Co.,  87  Cal.  820,  holding  that  pos- 
session, to  impart  notice,  must  be  actual,  open,  exclusive,  notorious,  and 
visible;  Scheerer  v.  Cuddy,  86  CaL  272,  in  approval  of  ruling  stated.  So, 
to  same  effect,  in  Edwards  v.  Wray,  11  Bias.  266, 12  Fed.  Rep.  46;  46  Am. 
Rep.  188,  note. 

Lien. — ^Holder  of  lien  acquired  by  judicial  process  occupies  no  better 
position  than  a  purchaser  with  notice,  p.  448. 

CSted  in  Ward  v.  Waterman,  86  Cal.  507,  lien  of  attachment  subject  to 
equities;  Snyder  v.  Martin,  17  W.  Va.  299,  41  Am.  Rep.  871,  protection  to 
purchaser  against  claim  of  subsequent  judgment  creditor  of  vendor; 
Lehman  v.  Ferrell,  71  Ala.  480,  approved  as  to  extent  of  lien;  so  in  Puk 
Y.  Hansbarger,  17  W.  Va.  326. 

39  Cal.  449-460.    PEOPLE  v.  REINHAST. 

Witness. — ^Party  to  action  who  becomes  a  witness  in  his  own  belutlf 
has  no  greater  privilege  than  any  other  witness,  p.  449. 

Approved  in  People  v.  Beck,  68  Cal.  214;  People  v.  O^rien,  86  OsL 
804;  People  v.  Rozelle,  78  CaL  94;  State  v.  Cohn,  9  Nev.  189.  Qted  m 
21  Am.  Dec.  81,  extended  note  as  to  privilege  of  witness;  so  in  38  Am. 
St.  Rep.  896,  extended  note  as  to  cross-examination  of  defendant  in 
criminal  prosecutions. 

Same. — Oral  testimony,  if  objected  to,  is  not  admissible  to  prove  t 
previous  conviction  of  crime  of  a  witness  examined  in  his  own  bdialf, 
the  record  being  the  best  evidence  of  that  fact,  p.  449. 

Affirmed  in  People  v.  Melvane,  39  Cal.  817;  People  v.  McDonald,  39  Osl. 
698 ;  People  v.  Schenick,  86  Cal  828  (holding  the  rule  now  confined  to  eon- 
viction  of  misdemeanor).    Cited  in  Baltimore  etc  R.  R.  Co.  v.  Bambo,  60 
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Fed.  Rep.  80,  as  tte  rule  under  law  of  Ohio;  and  State  v.  Kelsoe,  76  Mo. 
607,  in  approval  of  the  ruling  stated.  Examined,  in  connection  with  other 
early  decisions,  in  People  v.  Crowley,  100  Cal.  481,  construing  section 
1323,  California  Penal  Cod«,  as  amended  in  1874,  and  holding  that  a  de- 
fendant in  a  criminal  case  who  offers  himself  as  a  witness  may  be  asked 
on  cross-examination,  for  the  purpose  of  impeaching  him,  if  he  had  not 
been  previously  convicted  of  a  felony;  so  in  People  v.  Sears,  119  Cal.  272; 
BO  in  State  v.  Bacon,  13  Oreg.  145,  holding  that  under  the  Oregon  code, 
it  may  be  shown  by  the  examination  of  a  witness  that  he  has  been  con- 
victed either  of  a  felony  or  a  misdemeanor,  and  the  record  may  also 
be  introduced  to  prove  that  fact. 

39  GaL  450-451.    CARPENTIER  ▼.  HINTURN. 

Dismissal  of  Action  for  want  of  prosecution,  where  complaint  was  filed 
and  summons  issued  more  than  eight  years  before  service,  pp.  450,  451. 

Cited  in  People  v.  Jefferds,  126  Cal.  299,  sustaining  power  of  court  to 
dismiss  action  of  quo  warranto  for  want  of  prosecution;  Murray  v. 
Gleeson,  100  CaL  512,  holding  that  the  question  as  to  whether  there  has 
been  reasonable  diligence  in  making  service  of  the  summons  within  the 
time  limited  by  the  statute  is  one  to  be  considered  and  decided  by  the 
court  upon  the  facts  of  each  particular  case;  95  Am.  Dec.  215,  note, 
bearing  on  subject. 

39  CaL  456-459.    WELTON  ▼.  PALMES. 

Trust  Estate. — ^Where  assent  of  cestui  que  trust  In  writing  is  neces- 
sary to  a  conveyance  of  the  trust  estate,  such  assent  may  be  manifested 
by  joining  in  the  deed  made  by  the  trustee,  pp.  457,  458. 

Cited  in  Learned  v.  Welton,  40  Cal.  350,  holding  that  where  a  deed 
creating  a  trust  conveys  the  trust  estate  to  two  trustees,  and  empowers 
them  to  sell  and  dispose  of  the  trust  estate,  a  conveyence  by  one  while 
the  other  is  acting  as  trustee,  does  not  convey  the  legal  title;  Walker  v. 
Moore,  95  Va.  734,  holding  provisions  of  trust  substantially  complied  with 
in  thi  :  -  ^ard;  64  Am.  Dec.  200,  note,  as  to  effect  of  conveyance  by  trus- 
tee; 10  Am.  St.  Rep.  279,  extended  note  on  sales  and  conveyances  by 
trustees. 

39  Cal.  459-469.    SULLIVAN  v.  TRIUNFO  GOLD  AND  SILVER  MIN- 
ING COMPANY. 

Res  Adjudicata. — Where  the  alleged  new  fact  existed  at  the  com- 
mencement of  a  former  action  in  which  the  point  in  issue  was  the  same, 
and  the  plaintiff  neglected  to  avail  himself  of  it,  he  is  not  entitled  to 
set  it  up  in  a  subsequent  action,  p.  464. 

Approved  in  Woolverton  v.  Baker,  98  CaL  632,  as  to  extent  of  appli- 
cation of  plea  of  res  judicata. 
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Coxporatioii.— Act  of  1864,  empowering  trustees  to  levy  assessments 
upon  the  capital  stock  of  the  corporation,  held  applicable  to  all  corpora- 
tions formed  under  the  general  laws  of  the  state,  p.  465. 

Approved  in  Santa  Cms  R.  R.  Co.  v.  Spreckles.  66  OaL  107;  hut  dis- 
tinguished, S.  C,  p.  201,  dissenting  opinion  of  Thomtonv  J. 

Same. — Ownership  of  property  is  not  essential  to  odstenoe  of  cor- 
poration, nor  is  a  corporation  dissolved  by  the  sale  of  its  pioperty,  pw 

468. 

Cited  in  Gans  y.  Switsor,  9  Mont.  417,  as  anthority  to  the  ruling 
•Uted. 

39  OaL  473-484.    CITT  AND  COXTEITT  OF  SAN  FRAKCISCO  T.  SPSIHG 
VALLEY  WATER  WORKS.    8.  C,  48  CaL  493. 

Statntoxy  CoBstmction.— Act  of  1858,  known  as  the  ^Ensign  Aet»" 
relative  to  franchise  of  Spring  Valley  Water  Works,  oonstrued,  pp.  478^ 
483. 

Examined  at  length  in  Hawes  v.  Contra  Costa  Water  Co.,  5  Saw.  289, 
construing  California  statute  authorizing  the  formation  of  water  com- 
panies to  supply  cities  with  pure  water;  and  holding  that  the  construc- 
tion by  the  highest  court  of  a  state  of  a  statute  of  the  state  which  does 
not  trench  upon  any  of  the  powers  of  the  national  government,  or  upon 
any  right  guaranteed  or  protected  by  the  federal  constitution,  is  authori- 
tative and  conclusive  in  the  national  courts. 

Estoppel. — A  former  adjudication,  in  which  the  same  rights  were  put  in 
issue,  may  be  pleaded  by  way  of  estoppel  in  a  subsequent  proceeding  in 
equity,  between  the  same  parties,  p.  482. 

Ruling  approved  in  TiUon  ▼.  Bavis,  S2  Oratt.  104. 

39  CkL  485-490.    LEVY  y.  BRANNAN. 

In  Actions  for  Malidona  Prosecution  actual  malice  must  be  pnvsd  as 

a  fact  to  the  jury,  p.  488. 

Cited  in  Griswold  v.  Griswold,  143  OaL  623,  on  point  that  malice  is  not 
legally  presumed  from  want  of  probable  cause;  as  authority  to  ruling 
stated  in  Brown  v.  Willoughby,  5  Colo.  12;  Johnson  v.  Ebberts,  6  Saw. 
539,  11  Fed.  Rep.  130;  and  26  Aul  St.  Rep.  151,  extended  note  on 
subject. 

Same. — ^Burden  of  establishing  the  want  of  probable  cause  is  upon  the 
plaintiff,  p.  488. 

Approved  in  Jones  v.  Jones,  71  OsL  03;  Wright  v.  Aseheim,  6  Utah,  49L 
Cited  in  12  Am.  Dec  267,  extended  note. 

Same. — ^Defendant  may  rebut  the  evidence  of  the  plaintiff  on  this 
point  by  showing  that  he  acted  in  good  faith,  under  advice  of  counsel^ 
after  a  full  and  fair  statement  of  the  facts,  p.  488. 
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Approved  in  Jones  v.  Jones,  71  Gal.  93;  Sandell  v.  Sherman,  107  Cal. 
396;  and  cited  to  ruling  stated  in  26  Am.  St.  Rep.  153,  162,  extended  note 
on  subject. 

Same. — That  defendant  stated  facte  to  counsel  is  not  new  matter  with- 
in the  sense  of  the  code,  and  need  not  be  specially  pleaded,  p.  489. 

Approved  in  Sparling  v.  Ck)nway,  6  Mo.  App.  286,  holding  that  evi- 
dence thereof  is  properly  introduced  under  a  general  denial. 

Verdict  should  be  set  aside,  when  obtained  by  ''drawing  lots,"  p.  489. 

CSted  in  35  Am.  Dec  260,  note;  24  Am.  Dec.  479,  note,  as  authority 
that  affidavits  of  jurors  are  admissible  to  show  that  verdict  was  obtained 
by  a  resort  to  chance. 

30  CaL  400-492.    TRUMPLER  ▼.  BEMERLY. 

Statutes  prescribing  modes  by  which  a  party  may  be  divested  of  his 
property  without  his  consent,  are  to  be  strictly  construed,  p.  490. 

Approved  in  Chase  v.  Putnam,  117  Cal.  368,  holding  that  a  sale  by  the 
constable  of  animals  taken  damage  feasant  upon  the  land  of  the  dis- 
trainor, without  giving  the  ten  days'  notice  of  the  sale  required  by  the 
statute,  is  void;  Snell  v.  Bradbury,  139  Cal.  382,  noted  under  Orvine  v. 
McKeon,  23  Cal.  474;  National  etc.  Co.  v.  Syndicate,  106  Fed.  114,  ap- 
plying rule  to  notice  under  mortgage  foreclosure,  but  holding  statutory 
provisions  waived;  Pettit  v.  Duke,  10  Utah,  321,  applied,  construing  a 
statute  authorizing  a  tax  levy  for  street  improvements.  Cited  in  73 
Am.  Dec  584,  to  ruling  stated. 

39  GaL  493-495.    JONES  v.  GOODWIN.    2  Am.  Rep.  478. 

Promissory  Note. — One  not  being  a  party,  who  indorses  his  name  in 
blank  upon  a  note  before  delivery,  stands  in  the  same  relation  to  the 
parties  to,  and  to  the  holder  of  the  note  as  an  indorser,  and  as  such  is 
entitled  to  a  like  demand  and  notice  in  order  to  fix  his  liability,  p.  494. 

Approved  in  Fessenden  v.  Summers,  62  CaL  486,  construing  section 
3117,  CaUfomia  Civil  Code,  ated  in  Chafoin  v.  Rich,  77  Cal.  477,  hold- 
ing that  the  rule  had  no  application  to  sureties;  First  Nat.  Bank  v. 
Babcock,  94  Cal.  103,  28  Am.  St.  Rep.  97,  construing  code  provisions,  and 
bolding  that  one  who  thus  indorses  a  "non-negotiable"  promissory 
note  is  a  grantor,  and  not  indorser;  Kealing  v.  Vansickle,  74  Ind.  537,  39 
Am.  Rep.  Ill,  holding  that  the  presumptive  liability  of  such  person  is 
that  of  indorser,  but  that  parol  evidence  is  competent  to  show  that 
the  contemporaneous  and  mutual  intention  was  that  he  should  be  held 
as  maker  or  surety;  Cornett  v.  Hafer,  43  Kan.  61,  in  approval  of  the 
ruling;  Rothschild  v.  Grix,  31  Mich.  154,  18  Am.  Rep.  174,  holding  one 
BO  indorsing  a  note  to  be  an  original  promisor.  So,  to  same  effect,  in 
Salisbury  v.  First  Nat.  Bank,  37  Neb.  876;  40  Am.  St.  Rep.  528.  Lousto* 
Kot«s  GaL  Rep.-*126. 
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lot  T.  Calkins,  120  Cal.  690.  Cited  in  notes  to  72  Am.  St.  Rep.  682;  29 
Am.  Dec.  297;  56  Am.  Dec  359;  7  Am.  Rep.  69;  8  Am.  Rep.  178;  27  Am. 
Rep.  580;  19  Am.  St.  Rep.  714;  36  Am.  St.  Rep.  103,  where  the  authori- 
ties bearing  upon  the  subject  are  collected  and  collated. 

39  CaL  495-501.    MATTER  OF  BEALE  STREET. 

San  Francisco. — Act  of  1868,  relative  to  change  of  street  grades,  em- 
stmed,  p.  498. 

Cited  in  German  ete.  Soa  y.  Ramish,  138  Gal.  128,  construing  set  of 
1893,  similarly  as  to  waiver  of  damages;  People  v.  San  Francisco,  43 
Oal.  99,  setting  forth  the  effect  of  the  decision  in  the  principal 
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Default. — Judgment  by,  where  complaint  shows  no  cause  of  aetion, 
will  be  reversed  on  appeal,  p.  502. 

Cited  in  Aucker  v.  McCoy,  56  Oal.  526,  and  held  inapplicable  where  the 
fault  in  pleading  is  one  which  might  have  been  reached  by  demurrer. 
Approved  in  Harmon  v.  Ashmead,  60  Cal.  441,  442,  action  by  several 
plaintiffs  to  foreclose  separate  mechanics'  liens;  Swain  v.  Bumette,  76 
CaL  301,  suit  to  compel  specific  performance;  and  Sels  v.  Tucker,  10 
Utah,  135,  action  for  goods  sold  and  delivered. 

Trademarks. — ^Terms  in  common  use  to  designate  a  trade  or  occu- 
pation cannot  be  exclusively  appropriated  by  any  one  as  a  trademark, 
p.  503. 

Approved  in  Schmidt  ▼.  Brieg,  100  CaL  678,  and  applied  to  words 
"Sarsaparilla  and  Iron";  so  in  Koehler  v.  Sanders,  122  N.  Y.  73,  as  ap- 
plicable to  words  ''International  Bank";  Miskell  v.  Prokop,  58  Neb.  630, 
holding  no  infringement  of  trade  name  shown  where  difference  was  evi- 
dent; Bolander  v.  Peterson,  136  111.  220,  to  the  words  "Swedish  SwitL 
Store";  Goodyear  Co.  v.  Goodyear  Rubber  Co.,  128  U.  S.  604,  and  tbe 
words   "Goodyear  Rubber    Company,"    held    not    protected.    Cited  in 
Sanders  v.  Utt,  16  Mo.  App.  325,  327,  sustaining  right  to  use  of  words 
"New  York  Dental  Rooms,"  as  descriptive  of  a  dentist's  place  of  busi- 
ness in  St.  Louis;  Dunbar  v.  Glenn,  42  Wis.  137,  24  Am.  Rep.  398,  hold- 
ing that  the  name  "Bethesda"  applied  to  a  mineral  spring,  and  used  ss 
a  mark  upon  the  bottles  or  barrels  in  which  water  from  the  spring  is 
sold,  was  entitled  to  protection;  so  in  Burton  v.  Stratton,  12  Fed.  Rep. 
700,  protecting  use  of  words  "Twin  Brothers"  as  a  trademark;  sad 
Investor  Pub.   Co.  v.  Dobinson,  72  Fed.  Rep.  608,  protecting  use  of 
words  "The  United  States  Investor"  as  the  name  of  a  trade  journal; 
notes  to  47  Am.  Dec  293;  95  Am.  Dec  90;  23  Am.  Rep.  27;  1  Am.  St 
Rep.  421;   and  26  Am.  St.  Rep.  793,  bearing  on  the  subject  of  pro- 
tection to  trademarka. 
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39  CU.  504-509.    RUSSELL  v.  MIXES. 

Foreclosure. — Where  satisfaction  of  mortgage  has  been  duly  en- 
tered on  record,  a  decree  of  foreclosure,  without  at  the  same  time  set- 
ting aside  the  satisfaction  of  the  mortgage,  is  erroneous,  p.  608. 

Referred  to,  S.  C,  42  Cal.  476,  478,  after  presentation  in  amended 
complaint,  holding  that  in  case  of  mistake  in  satisfying  instead  of  as- 
signing a  mortgage,  upon  a  proper  complaint  by  the  intended  assignee 
against  the  mortgagor,  setting  up  the  facts,  equity  would  relieve  against 
the  mistake  and  decree  a  foreclosure. 

39  GaL   511-516.    PEOPLE  ▼.  SIERRA  BUTTES  QUARTZ   MINING 
COMPANY. 

Taxation. — ^Assessment  roll  is  not  inyalidated  because  the  name  of 
the  party  assessed  extends  beyond  the  column  of  names,  nor  because 
of  a  slight  discrepancy  in  the  name,  p.  514. 

Cited  in  People  v.  Bogart,  45  Cal.  74,  holding  that  the  use  of  an  ab- 
breviated corporate  name  by  the  officers  of  a  corporation  organized 
under  a  particular  name  is  not  a  usurpation;  Lake  County  v.  Sulphur 
Bank  etc.  Min.  Co.,  66  Cal.  21,  holding  that,  in  the  absence  of  evidence 
of  identification,  an  assessment  to  the  "Sulphur  Banks  Q.  M.  Co.,  F. 
Fiedler,  Agent,"  could  not  be  enforced  against  a  corporation  known  as 
the  "Sulphur  Bank  Quicksilver  Mining  Company";  34  Am.  Dec  146, 
as  to  discrepancy  in  name  of  corporation. 

Same. — Improvements  on  real  estate  must  be  valued  separately  from 
personalty,  p.  515. 

Cited  in  People  v.  Hollister,  47  Cal.  411,  holding  that  when  several 
parcels  of  land  are  assessed  to  the  same  person,  they  must  be  separate- 
ly valued,  and  the  value  of  each  parcel  must  be  placed  in  the  column 
under  "Value  of  Land." 

39  Cal.  517-522.    EX  PARTE  STRATMAN. 

Courts. — ^Municipal  criminal  court  of  city  and  county  of  San  Fran- 
cisco declared  to  be  a  constitutional  court,  p.  519. 

Approved  in  People  v.  Nyland,  41  CaL  131. 

39  CaL  523-528.    ELLIS  ▼.  CRAWFORD. 

Agency. — ^Parol  evidence  is  admissible  to  show  an  undiscovered  prin- 
cipal, p.  526. 

Cited  in  Puget  Soimd  Lumber  Co.  v.  Krug,  89  CaL  244,  holding  that 
an  agency  by  precedent  authorization,  including  the  agency  of  a  hus- 
band for  his  wife,  may  be  proved  by  circumstantial  evidence;  Bergtholdt 
Y.  Porter,  114  Cal.  688,  holding  that  agency  and  the  extent  of  the 
power  of  an  agent  are  questions  of  fact,  and  may  be  established  by  parol 
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39  Gal.  529-531.    ESTATE  OF  CURRY. 

Construction. — ^Word  "children"  in  statute  of  descents  does  not  in- 
clude the  grandchildren,  but  is  confined  to  the  immediate  offspring  of 
the  deceased  brother  or  sister,  p.  531. 

Construction  approved  in  Estate  of  Chapoton,  104  ^ch.  13,  53  Am. 
St.  Rep.  455;  Peeler  v.  Peeler,  68  Miss.  147.  Cited  in  12  Am.  St.  Rep 
97,  extended  note,  discussing  the  subject. 

39  Cal.  532-535.    MERCIER  y.  LEWIS 

Pleading. — ^Party  who  seeks  relief  must  himself  state  the  facts  vpoB 
which  he  relies,  p.  535. 

Ruling  approved,  Sigoumej  v.  ZeUerbach,  55  CaL  440. 

39  Cal.  536-540.    TAYLOR  y.  SHEW.    2  Am.  Rep.  478. 

Judgment. — ^Action  lies  upon  foreign  judgment,  notwithstanding  pen- 
dency  of  appeal,  unless  it  is  *  shown  that  execution  was  stayed,  pp. 
539,  540. 

Approved  in  Glenn  v.  Brush,  3  Colo.  35;  Dow  v.  Blake,  148  IB.  84, 
39  Am.  St.  Rep.  160;  Curtis  v.  Donnell,  3  Mont.  215,  appeal  to  supreme 
court  of  United  States;  Cain  v.  Williams,  16  Nev.  430;  Piedmont  etc 
L.  Ins.  Co.  V.  Ray,  75  Va.  824;  Gilmore  v.  Baker  Co.,  14  Wash.  54;  Daw- 
son V.  Daniel,  2  Flipp.  304,  Fed.  Cas.  No.  3668,  but  allowing  stay  in  court 
in  which  second  suit  is  brought,  unless  appeal  is  frivolous  or  taken  for 
delay.  Referred  to  in  2  Am.  Dec.  46,  note;  and  3  Am.  St.  Bep.  44» 
note,  as  bearing  on  the  point. 

Presumption. — That  law  of  other  states  is  the  same,  in  the  shsenee 
of  proof  to  the  contrary,  p.  540. 

Approved  in  Palmer  v.  Atchinson  etc.  R.  R.  Co.,  101  CaL  196;  Pied- 
mont etc.  L.  Ins.  Co.  v.  Ray,  75  Va.  824;  Meuer  v.  Chicago  etc.  Ry.  Oo., 
5  S.  Dak.  574,  49  Am.  St.  Rep.  900,  action  upon  contract  made  in  another 
state. 

39  CaL  640-542.    IRON  MOUNTAIN  COMPANY  y.  HAIGHT. 

Constitutional  Law. — ^In  computing  the  ten  days  within  which  a  biB 
may  be  returned  by  the  governor  to  the  house  in  whi<^  it  originaied, 
the  day  on  which  the  bill  is  presented  to  the  governor  must  be  exchidsd, 
p.  541. 

Followed  in  McFadden  v.  Crawford,  39  CaL  662.    Cited  in  Soovilk  ▼. 
Anderson,  131  Cal.  594,  595,  597,  further  holding  that  fractions  of  day, 
should  be  excluded  in  computing  time  from  one  date  to  another;  State  i 
V.  Michel,  52  La.  Ann.  941,  78  Am.  St  Rep.  368,  noted  under  Plioe  ▼. 
Whitman,  8  CaL  412. 
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80  GaL  54S-550.    WINGAfiD  y.  BANHINa 

Common  Carrier. — ^By  attaching  property  on  which  he  has  a  lien 
for  freight,  he  thereby  abandons  and  forfeits  hie  lien,  p.  549. 

Cited  in  Latta  y.  Tutton,  122  GaL  283,  08  Am.  8t  Rep.  84,  applying 
rule  to  surrender  of  pledged  property  and  subsequent  purchase  under 
execution;  Rosenbaum  y.  Hayes,  8  N.  Dak.  468,  but  holding  factor's 
Hen  not  waiyed  under  facts  stated;  Potter  y.  Greenleaf,  21  R.  I.  484, 
holding  lien  of  landlord  on  tenant's  furniture  waiyed  by  attachment 
for  the  rent  due;  Lambert  y.  Nicklass,  45  W.  Va.  530,  72  Am.  St. 
Rep.  831,  holding  agister's  lien  not  waiyed  by  attachment  when  agister 
retains  possession  of  the  animals.  Principle  of  decision  approyed  and 
applied  in  Citizens'  Bank  y.  Dows,  68  Iowa,  462;  Gregg  y.  Railroad  .Co., 
147  ni.  562,  37  Am.  St.  Rep.  246;  so  in  Kearney  etc.  Co.  y.  Union  Pac. 
Ry.  Co.,  97  Iowa,  726;  59  Am.  St.  Rep.  439,  as  authority  that  a  party 
holding  personal  property  under  a  pledge  may  waiye  his  claim  under  the 
pledge  by  attaching  the  property;  Fein  y.  Wyoming  Loan  and  Trust 
Co.,  3  Wyo.  333,  in  which  case  an  agister  caused  property  subject  to 
his  lien  to  be  taken  in  execution  at  his  own  suit;  and  Marshall  y.  Otto, 
59  Fed.  Rep.  254,  where  the  pledgee  leyied  an  attachment  upon  prop- 
erty in  the  hands  of  the  pledgeholder. 

39  CaL  555-558.    DELMAS  y.  MARTIN. 

Party  surprised  on  trial  of  cause  must  apply  for  relief  at  the  earliest 
praeticable  moment,  and  in  such  method  as  will  produce  the  least  yex- 
ation,  expense,  and  delay,  p.  557. 

Approyed  in  Ferrer  y.  Home  Mut.  Ins.  Co.,  47  Oal.  430,  Heath  y. 
Scott,  65  Cal.  552,  surprise  of  party  by  testimony  introduced  by  adyer- 
sary;  Estate  of  Cartery,  56  C^l.  474,  surprise  from  testimony  of  disap- 
pointing witness;  Bragg  y.  City  of  Moberly,  17  Mo.  App.  228,  Albert  y. 
Seller,  31  Mo.  App.  257,  Rickroad  y.  Martin,  43  Mo.  App.  605,  and  Romers 
y.  Desmareis,  5  N.  Mex.  147,  (4  N.  Mex.  369,)  all  in  approyal  of  the 
general  rule.  Cited  in  78  Am.  Dec  520,  note,  as  authority  that  on  mo- 
tion for  new  trial  on  ground  of  surprise,  it  should  appear  that  the 
consequences  can  be  remedied  on  another  trial. 

39  (M.  559-565.    MERRITT  y.  GLIDDEN.  2  Anu  Rep.  479. 

Pleading. — ^Use  of  the  common  counts  in  assumpsit  is  Buffident,  p. 
664. 

Approyed  in  Payisich  y.  Bean,  48  Cal.  365,  complaint  for  work  and 
labor;  Shade  y.  Sisson  Mill  and  Lumber  Co.,  115  Cal.  368,  special  de- 
murrer to  complaint  for  uncertainty  and  ambiguity  sustained;  Ball 
y.  Fulton  County,  31  Ark.  385,  sustaining  complaint  in  form  of  common 
count.  Cited  in  57  Am.  Dec.  545,  extended  note,  discussing  use  of  com- 
mon eoimta. 
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Pleading. — General  Demurrer  will  not  reach  mere  defects  in  form,  p. 
564. 

Cited  in  Eachus  v.  Los  Angeles,  130  Cal.  406,  on  point  that  such  de- 
fects cannot  be  asserted  at  trial  unless  special  demurrer  has  been  in- 
terposed. 

Bankruptcy. — ^Adjudication  of  bankruptcy  after  appeal  taken  does 
not  stay  proceedings  on  appeal,  p.  564. 

Cited  in  Hickcock  v.  fiell,  46  Tex.  616;  Fisse  v.  Einstein,  5  Mo.  App. 
85;  Flanagan  v.  Pearson,  42  Tex.  7,  10  Am.  Rep.  44,  14  Bank.  Reg.  42, 
in  approval;  Suman  v.  Archibald,  116  Cal.  42,  holding  that  insolvency 
of  respondent  is  no  excuse  for  failure  of  appellant  to  file  his  points 
and  authorities  in  time. 

30  Cal.  565-570.    DICKSY  v.  DAVIS. 

Verdict. — ^Where  judge  is  convinced  that  verdict  is  clearly  agafaist 
the  weight  of  the  evidence,  it  is  his  duty  to  set  it  aside,  although  thers 
may  have  been  some  conflict  in  the  testimony,  p.  560. 

Cited  in  Green  v.  Soule,  145  Cal.  102,  applying  rule  in  suit  for  damages 
for  personal  injuries;  Magnusson  v.  Lin  well,  0  N.  Dak.  156,  and  Series  v. 
Series,  35  Or.  207,  noted  under  Hawkins  v.  Reichert,  28  Cal.  539;  Flath 
V.  Casselman,  10  N.  Dak.  420,  affirming  order  denying  new  trial  Ap- 
proved in  Sherman  v.  Mitchell,  46  Cal.  570;  Ceroid  v.  Brunswick  and 
Balke  Co.,  67  Cal.  124;  Curtiss  v.  Starr  and  Co.,  85  C^l.  377;  Bjorman 
V.  Fort  Bragg  Redwood  Co.,  02  Cal.  501;  Domico  v.  Casassa,  101  CsL 
414;  In  re  Carriger,  104  Cal.  83;  Bates  v.  Howard,  105  Cal.  179;  McCauley 
V.  Tyler,  11  Mont.  52;  Rosina  v.  Trowbridge,  20  Nev.  121;  and  Taooma 
V.  Tacoma  Light  and  Water  Co.,  16  Wash.  310. 

30  Cal.  570-573.    WILL  v.  SINKWITZ. 

Certiorari. — ^Writ  of  brings  up  for  review  only  the  question  whether 
the  inferior  officer,  court,  or  tribimal,  has  exceeded  its  jurisdiction,  p.  573. 

Approved  in  Central  Pac  R.  R.  Co.  v.  Placer  County,  46  Cal.  670,  as 
to  object  of  writ;  Spring  Valley  Water  Works  v.  Bryant,  52  CaL  135, 
holding  that  the  writ  does  not  lie  to  review  the  action  of  the  board  of 
supervisors  where  their  action  is  legislative  in  its  character. 

30  C^l.  573-570.    BROWN  ▼.  McALLISTBR. 

Instmctiona. — ^When  contradictory  and  repugnant,  on  a  material  point» 
judgment  will  be  reversed,  p.  577. 

Approved  in  People  v.  Anderson,  44  CaL  60;  McCreery  v.  Biverding, 
44  Cal.  251;  Chidester  v.  Con.  P.  Ditch  Co.,  53  Cal.  68;  Black  v  Spiague, 
54  Cal.  271;  Aguirre  v.  Alexander,  58  CaL  27;  Haight  v.  Vallet,  89  Gil. 
240,  23  Am.  St.  Rep.  468;  Sappenfield  v.  Main  St  etc  B.  R.  Co.,  91  OsL 
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50;  Flick  y.  Gold  Hill  etc.  Min.  Co.,  8  Mont.  305.  Cited  in  People  y. 
Hancock,  7  Utah,  180,  as  to  conflicting  instructions  on  character  of  de- 
fendant. Referred  to  in  Danks  y.  Rodeheayer,  26  W.  Va.  278,  practice 
on  reyiew  of  rulings. 

Nuisance. — ^Party  cannot  be  held  responsible  for  damages  caused  by 
offensiye  water  flowing  across  his  lot  from  the  lot  aboye  it,  without 
any  act  upon  his  part  causing  it  to  flow  there,  p.  578. 

Cited,  as  to  liability  for  nuisance,  in  Brimberry  y.  Sayannah  etc  R. 
R.  Co.,  78  Ga.  644;  Sloggy  y.  DUworth,  38  Minn.  185,  8  Am.  St.  Rep. 
660;  64  Am.  Dec  729,  note, 

30  CaL  582-585.    PHILLIPS  v.  PEASE. 

Eminent  Domain. — Order  confirming  report  of  commissioners  is  « 
final  judgment,  and  is  appealable,  p.  584. 

Approyed  in  Plum  y.  City  of  Kansas,  lOI  Mo.  531.  Cited  in  60  Am. 
Dec  434,  to  the  ruling  stated. 

SO  Cal.  585-587.    McCASTHT  ▼.  TALE. 

Ejectment — ^Against  tenant,  landlord  need  not  ayer  tenaneyi  its  ter- 
mination, notice  to  quit,  etc  p.  587. 

Approved  in  Jay  y.  McKay,  70  Oal.  446,  holding  preyious  notice  to 
quit  unnecessary;  Jones  y.  Memott,  7  Utah,  343,  sustaining  complaint 
under  local  statutes;  91  Am.  Dec  564,  note. 

Pleading. — Party  to  whose  pleading  a  demurrer  is  interposed  is  not 
injured  by  failure  of  court  to  pass  on  the  demurrer,  p.  586. 

Approved  in  Silcox  y.  Lang,  78  CaL  125;  Fincher  y.  Melcolmson,  06  CaL 
41,  case  of  demurrer  to  answer. 

30  CaL  503-507.    DAY  y.  CALLOW. 

County  Warrants. — ^Mandamus  will  lie  to  compel  treasurer  to  pay, 
p.  506. 

Cited  in  Greeley  y.  Cascade  Co.,  22  Mont.  580,  noted  under  Dana  y. 
San  Francisco,  19  CaL  486. 

Appeal. — From  ''all  the  orders  and  rulings  occurring  on  the  trial,  and 
excepted  to"  by  the  party  appealing,  is  not  an  appeal  from  an  order 
granting  or  refusing  a  new  trial,  p.  507. 

Approved  in  Steuffen  v.  Jefferis,  0  Mont.  66,  holding  that  a  litigant, 
wishing  to  appeal  from  an  order  denying  a  motion  for  a  new  trial, 
must  give  notice  thereof,  which  must  direct  the  attention  of  the  ad- 
verse party  to  the  fact  that  such  order  will  be  the  subject  of  review  in 
the  appellate  court. 
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39  GaL  597-602.    ESTATE  OF  HOLBERT. 

Tnuts. — ^Trustee  will  not  be  permitted  to  make  any  profit  oat  of  Us 
office,  p.  601. 

.  Approved  in  Estate  of  Gonsina,  111  Oal.  446,  transaction  between 
guardian  and  ward;  and  dted  in  99  Am.  Dec.  298,  extended  note. 

39  GaL  602,  603.    TALBERT  v.  STEWART. 

Deed. — ^Acknowledgment  of,  reciting  that  '^rsonally  appeared  be* 

fore  me,  a  notary  public  of  said  county,  ,  by  his  attorney  in 

fact, ,  known  to  me  to  be  the  person,''  et  cetera,  is  snffideiit 

as  the  acknowledgment  of  the  attorney  in  fact,  p.  603. 

Approved  in  McAdow  v.  Black,  6  Mont.  607,  acknowledgment  of  mort- 
gage by  attorney  in  fact;  and  referred  to  as  authority  in  Childs  ?. 
Hurd,  32  W.  Va.  117,  acknowledgment  of  deed  of  oorpozation  by  at- 
torney in  fact. 

39  Gal.  604-609.    PEOPLE  y.  AH  OWH. 

Criminal  Procedure. — Order  sustaining  demurrer  to  indictment  ii  s 
final  judgment,  from  which  an  appeal  will  lie,  p.  608. 

Explained  in  People  v.  Martin,  47  Gal.  113,  holding  that  if  a  demuirer 
to  an  indictment  is  interposed,  on  the  grouna  that  the  indictment  does 
not  charge  a  felony  but  a  simple  assault,  and  is  sustained  as  to  the 
felony,  leaving  the  case  for  trial  as  to  the  assault,  the  order  sustainuig 
it  is  not  a  final  judgment  from  which  an  appeal  lies.  GIted  in  60  Am. 
Dec  438,  note,  to  ruling  stated. 

When  Offense  Charged  Consists  of  one  transaction  occurring  in  one 
county  and  partly  in  another,  indictment  should  state  the  facts,  so  as 
to  bring  the  case  within  the  statute,  p.  608. 

Approved  in  State  v.  Graham,  23  Utah,  286,  determining  want  of  venue 
of  prosecution  for  unlawful  cohabitation  when  defendant  lived  with  one 
wife  in  county  of  trial  but  other  woman  never  had  been  in  such  county. 

Aasavlt  is  implied  in  a  forcible  abduction,  p.  608. 
Gited  in  58  Am.  Deo.  245,  note,  to  the  ruling  state. 

39  Gal.  609-612.    RICE  v.  HEATH. 

Evidence. — ^Entry  in  memorandum  book  is  subject  to  explanation, 
by  party  making  it,  p.  611. 

Approved,  as  rule  of  evidence,  in  Lane  v.  Turner,  114  GaL  399. 

Error  of  Court  imports  injury  to  the  party  against  whom  it  is  com* 
mitted,  p.  611. 

Approved  in  Gleary  v.  CSty  Railroad  Go.,  76  GaL  242,  case  of  emmeow 
instruction  to  jury;  Storeh  ▼.  McGain,  86  GaL  306,  erroneous  admissMm 
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of  evidence.  So,  to  same  effect,  in  People  y.  Ah  Own,  85  Oal.  684; 
Holt  y.  Spokane  etc.  Ry.,  3  Idaho,  718,  applying  rule  where  erroneoiiB 
instructions  giyen  in  action  for  death  of  infant  child. 

39  CU.  612-613.    FASIS  v.  PHELAN. 

Deed. — ^Where  different  parts  of  description  conflict,  monuments  con- 
trol courses  and  distances,  p.  613. 

Cited  in  30  Am.  Dec  737,  739,  extended  note  on  subject. 

39  Cal.  614-617.    PEOPLE  y.  MELVANE. 

Evidence. — ^To  justify  conviction  upon  testimony  of  accomplice  there 
must  be  some  evidence  which,  of  itself,  and  without  the  testimony  of 
the  accomplice,  must  tend,  in  some  degree,  to  connect  the  accused  with 
the  commission  of  the  crime,  p.  615. 

Affirmed  in  People  v.  dough,  73  Cal.  351,  conviction  of  burglary;  Peo- 
j4e  v.  McLean,  84  Cal.  482,  conviction  of  arson.  Approved  in  Territory 
V.  Mahaffey,  3  Mont.  117,  118;  State  v.  Lambert,  9  Nev.  325;  Kent  v. 
State,  64  Ark.  253;  Gildersleeve  v.  Atkinson,  6  N.  Mex.  261;  Nourse 
v.  State,  2  Tex.  App.  317;  Jones  v.  State,  3  Tex.  App.  578;  and  Same  v. 
Same,  7  Tex.  App.  459. 

Same. — ^It  is  not  competent  to  prove  by  parol  conviction  of  a  wit- 
ness of  an  infamons  offense,  in  order  to  discredit  his  testimony,  p.  617. 

Referred  to  in  State  v.  Bacon,  13  Oreg.  145,  noting  that  the  Oregon 
code  has  changed  this  common-law  rule.  And  see  People  v.  Reinhart, 
39  CaL  449,  ante. 

Same. — ^Proof  that  part  of  stolen  property  was  foimd  soon  after 
the  theft,  on  person  of  accused,  is  such  corroborating  evidence  as  may 
warrant  a  conviction  upon  the  further  testimony  of  an  accomplice,  p. 
616. 

Approved  in  People  v.  Getty,  49  Cal.  584,  possession  of  money  as  evi- 
dence of  larceny.    Cited  in  70  Am.  Dec.  447,  extended  note  on  subject. 

39  CaL  621-624.    PEOPLE  y.  FOX. 

Tax  Suit. — ^Posting  copy  of  summons  on  real  estate,  and  delivery 
to  person  in  possession,  warrants  judgment  against  such  real  estate,  pp. 
623,  094. 

Distinguished  in  GritcheU  v.  Eriedler,  12  Mo.  App.  500,  holding  that 
under  Missouri  statutes  a  proceeding  to  collect  back  taxes  is  not  a  pro- 
ceeding in  rem. 

39  00.626-638.    PEOPLE  v.  DEimiS. 
Criminal  Practice. — ^Prosecution  is  entitled  to  cross-examine  a  de- 
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fendant  respecting  an  occurrenoe  about  which  he  had  testified  in  chief, 
p.  634. 

Examined  in  People  v.  Crowley,  100  Cal.  481,  construing  section  1323) 
Penal  Code,  as  amended  in  1874,  and  holding  that  a  defendant  in  a  crimi- 
nal action  who  offers  himself  as  a  witness  may  be  asked  on  cross-exami- 
nation, for  the  purpose  of  impeaching  him,  if  he  had  not  been  previously 
convicted  of  a  felony.  So,  to  same  effect,  in  People  v.  Rozelle,  78  OsL 
94. 

Criminal  Practice — ^Threats.— When  defendant  offers  evidence  of 
threats  against  him  by  decedent,  prosecution  may  rebut  by  evidence  of 
like  threats  by  defendant,  p.  636, 

Cited  in  People  v.  Glace,  137  OaL  162,  sustaining  admission  of  evi- 
dence of  such  threats. 

Same. — ^Defendant  is  not  prejudiced  by  instructions,  some  parts  of 
'  which,  taken  by  themselves,  may  be  objectionable,  but  as  subsequently 
qualified,  embrace  a  correct  exposition  of  the  law  upon  the  points  pre- 
sented, p.  636. 

Approved  in  People  v.  Nelson,  56  Cal.  81,  holding  that  the  charge  of 
the  court  in  a  criminal  case  must  be  taken  together.  So,  to  same  effect, 
in  People  v.  Gray,  61  CaL  182;  People  v.  Morine,  61  Oal.  370. 

Plea  of  Insanity. — ^Instruction  impressing  upon  jury  the  importance 
of  special  care  in  considering  the  evidence  tending  to  establish  the 
defense  of  insanity  is  proper,  p.  637. 

Approved  in  People  v.  Pico,  62  Cal.  55;  People  v.  Larrabee,  115  OftL 
159;  People  v.  McCarthy,  115  Cal.  264;  People  v.  Allender,  117  CaL  83; 
and  Aszman  v.  State,  123  Ind.  362.  Cited  in  People  v.  Methever,  132 
Cal.  331,  sustaining  instruction  as  given;  People  v.  Donlan,  135  Cal.  483, 
quoting  People  v.  Larrabee,  115  Cal.  159;  note  to  Knights  v.  State,  76 
Am.  St.  Rep.  96,  on  general  subject. 

Verdict. — Impropriety  of  conduct  on  part  of  juror  is  not  sufficient 
ground  for  setting  aside  verdict,  if  it  appear  conclusively  that  the  de- 
fendant was  not  affected  prejudicially  thereby,  p.  637. 

Ruling  qualified  in  People  v.  Lee  Chuck,  78  CaL  334;  People  v.  Leaiy, 
105  Cal.  494,  cases  of  misconduct  of  jury  in  drinking  intoxicating  liquor 
while  deliberating  upon  verdict. 

39  Cal.  639-646.    RTAN  v.  TOMLINSON. 

Statute  of  Frauds. — ^Verbal  agreement  for  ezdiaoge  of  lands  which 
has  been  carried  into  effect  by  the  execution  of  proper  oonveyanoes  m 
pursuance  of  the  agreement  is  not  void  under  the  statute,  p.  644. 

Cited  in  Cook  v.  Cockins,  117  Gal.  152,  case  of  bona  fide  conveyance 
in  pursuance  of  agreement;  Gulf  etc  Ry.  Co.  y.  Settegast,  79  Tex.  261, 
as  authority  that  invalidity  of  parol  contract  within  the  statute  of 
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frauds  cannot  be  set  up  by  a  stranger  to  it;  Smith  v.  Putnam,  107  Wis. 
163,  as  to  executed  oral  agreement  to  purchase  and  sell  lands. 

AppeaL — Judgment  of  reversal  remits  the  parties  to  their  original 
rights  in  court  below,  and  entitles  to  new  trial,  unless  the  contrary  ap- 
pears,  p.  646. 

Ruling  approved  in  Myers  v.  McDonald,  68  Cal.  165;  Falkner  v.  Handy, 
107  Cal.  54;  and  Woolman  v.  Garringer,  2  Mont.  407. 

39  Cal.  646-655.    TOUNG  ▼.  ROSBNBAUM. 

Judgment,  unless  based  upon  a  complaint  or  a  statement  of  the  cause 
of  action  of  the  party  in  whose  favor  it  was  rendered,  is  void,  pp.  654, 
655. 

Ruling  approved  in  Beckett  v.  Cuenin,  15  Colo.  285,  22  Am.  St.  Rep. 
402;  and  Jansen  v.  Hyde,  8  Colo,  App.  40. 

Foreign  Judgment  is  inadmissible  in  evidence,  unless  accompanied  by 
a  record,  in  some  form  recognized  by  law,  of  the  proceedings  on  which 
it  was  based,  p.  653. 

Approved  in  Wickersham  v.  Johnston,  104  Cal.  415,  43  Am.  St.  Rep. 
123,  probate  of  foreign  will.  Distinguished  in  Simmons  v.  Threshour, 
118  Cal.  102,  case  of  a  domestic  judgment,  and  noting  also  that  it  did 
not  appear  in  the  principal  case  that  facts  showing  that  the  court  had 
jurisdiction  were  recited  in  the  judgment  itself. 

Corporation. — Stockholders  are  not  the  sureties  of  a  corporation,  but 
principal  debtors,  p.  654. 

Cited  in  Stilphen  v.  Ware,  45  Cal.  11,  holding  that  the  period  of 
limitation  is  not  extended,  as  to  the  right  to  sue  the  stockholders, 
by  a  judgment  against  the  corporation;  San  Jose  Sav.  Bank  v.  Pharis, 
68  Cal.  381,  as  authority  that  whenever  the  debt  of  a  corporation  is 
satisfied  in  part,  there  is  also  pro  tanto  a  discharge  of  the  liability  of 
the  stockholders;  Sonoma  Valley  Bank  v.  Hill,  59  Cal.  110,  to  ruling 
stated.  So,  in  Hyman  v.  Coleman,  82  Cal.  653;  16  Am.  St.  Rep.  180; 
Trippe  v.  Huncheon,  82  Ind.  314;  Hanson  v.  Donkersley,  37  Mich.  194;  and 
Aldrich  v.  Anchor  Coal  etc  Co.,  24  Oreg.  37;  41  Am.  St.  Rep.  835;  Con- 
tinental etc  Bank  v.  Buford,  114  Fed.  292,  noted  under  Mining  Co.  v. 
Woodbury,  14  Cal.  265.  Cited,  also  discussing  the  subject  at  length,  in 
notes  to  43  Am.  Dec  700,  701;  3  Am.  St.  Rep.  840,  849,  851.  Distin- 
guished in  Diversey  v.  Smith,  103  111.  391,  42  Am.  Rep.  19,  20,  in  which 
case  the  statute  was  held  to  be  penal  in  its  nature;  Mohr  v.  Minn.  Ele- 
vator Co.,  40  Minn.  349,  stockholders  held  released  from  personal  liabil- 
ity by  discharge  of  corporation  in  insolvency. 

When  statement  on  appeal  is  certified  by  the  judge  to  be  correct,  due 
service  on  the  oppposite  party  will  be  presumed,  in  the  absence  of  a 
showing  to  the  contrary,  p.  655. 
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Approved  in  Sullivan  v.  Wallace,  73  CaL  309.  CSted  in  Mnnay  v. 
Hauser,  21  Mont.  125,  as  to  statement  on  motion  for  new  triaL 

39  Cal.  655-657.    TIRRELL  ▼.  JONBS. 

Interest. — ^When  capital  is  advanced  by  one  partner,  and  skill  and 
services  by  another,  interest  will  not  be  allowed  on  capital,  without 
agreement  therefor,  p.  657. 

Approved,  construing  contract,  in  Adams  v.  Lambard,  80  OsL  438, 
439,  an  action  for  an  accoimting. 

39  G^l.  662-663.    McFADDBN  v.  CRAWFORD. 

Interest  can  only  be  recovered,  in  action  for  work  and  labor,  from 
time  of  filing  complaint,  p.  663. 

Examined  in  Ck>x  v.  McLaughlin,  76  CaL  70,  71,  9  Am.  St.  Rep  171, 
172,  holding  that  in  an  action  to  recover  for  services  performed,  where 
their  value  is  not  susceptible  of  ascertainment  either  by  computation 
or  by  reference  to  market  rates,  the  plaintiff  is  not  entitled  to  interest 
prior  to  verdict  or  judgment.  So,  to  substantially  the  same  effect,  in 
Easterbrook  v.  Farquarson,  110  Gal.  317. 

39  Gal.  663-665.    PEOPLB  ▼.  GBLABERT. 

Evidence. — ^Witness  who  imperfectly  understood  the  language  used 
in  a  confession  is  incompetent  to  testify  as  to  such  confession,  p.  6d5. 

Approved  in  People  v.  Tarbox,  115  GaL  65.  Distinguished  in  People 
V.  Ah  Wee,  48  Gal.  238,  where  the  evidence  sufficiently  showed  that  the 
deceased  and  the  defendant  understood  each  other,  and  that  the  declara- 
tions of  each  were  correctly  and  fully  stated,  although  by  different  wit- 
nesses. So,  to  same  effect,  in  People  v.  Keith,  50  GaL  139;  Woolfolk  v. 
State,  85  Ga.  100;  and  State  v.  Buster,  23  Nev.  348.  Gited  in  6  Am. 
St.  Rep.  251,  note. 

39  GaL  665-667.    KIN6SLBY  y.  KING8LEY. 

Homestead. — ^Partnership  property  assigned  to  estate  on  partitioB 
cannot  be  set  apart  by  the  probate  court  as  a  homestead,  p.  667. 

Gited  in  In  re  Noah,  73  Gal.  592,  2  Am.  St.  Rep.  835,  in  affirmance  of 
the  doctrine  that  a  homestead  cannot  be  set  apart  by  the  probate  court 
in  lands  in  which  the  deceased  could  not  have  declared  a  homestead  in 
his  lifetime;  so  in  In  re  Ackerman,  80  Gal.  210,  13  Am.  St.  Rep.  117; 
In  re  Garriger,  107  Gal.  620,  holding  that  an  undivided  interest  in  land 
of  a  deceased  cotenant  cannot  be  set  aside  as  a  probate  homestead;  Es- 
tate of  Gallagher,  134  Gal.  97,  refusing  to  set  aside  farming  land  not 
used  for  residential  purpose;  In  re  Spitz,  8  N.  Mex.  633,  denying  right 
to  partners  to  set  aside  firm  property  until  after  firm  debts  were  paid 
(but  cf .  In  re  Gamp,  91  Fed.  747,  under  Georgia  statutes) ;  note  to  Wike 
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▼.  Gamer,  70  Am.  St.  Rep.  116,  on  liomesteada.  Principle  of  decision 
approved  in  In  re  Ck)rbett,  6  Saw.  209.  Questioned  in  In  re  Walkerly, 
81  Cal.  580,  582,  where  the  question  was  whether  a  homestead  of  greater 
▼alue  than  five  thousand  dollars  could  be  set  apart  by  the  court,  and  it 
was  held  that  it  could.  Cited  in  61  Am.  Dec.  592,  extended  note;  63  Am. 
Dec.  123,  note;  70  Am.  Dec.  346,  note;  and  1  Am.  St.  Rep.  594,  note, 
where  the  authorities  bearing  upon  the  subject  are  collected;  Love  v. 
Blair,  72  Ind.  284,  as  authority  that  one  partner  cannot  claim  any  part 
of  the  property  of  an  existing  partnership  as  exempt  from  sale  upon 
execution  against  Lim. 

General  Citations. — In  re  Blodgett,  Fed.  Caa.  No.  1555,  Parmalee  ▼. 
Hears,  1  Newb.  19/,  Fed.  Cas.  No.  10766. 

89  Cal.  667-670.    BLAIR  y.  CUMMINGS. 

Costs.— Judgment  for,  on  dismissal  of  appeal,  p.  669. 

CSted  as  authority  in  Kent  v.  Commissioners  etc,  42  Kan.  538,  award- 
ing costs  to  party  successful  in  securing  dismissal  of  appeaL 

89  C^L  670-674.    PEOPLE  ▼.  FLINT. 

Taxation. — Vague  and  indefinite  description  of  property  in  assess- 
ment roll  is  insufficient,  p.  673. 

Cited  in  Hellman  v.  Los  Angeles,  147  Cal.  658,  where  bonds  of  specific 
kind  were  described  in  ordinance  making  levy  as  being  bonds  of  pre- 
▼ions  year  in  which  no  bonds  were  issued,  levy  is  void;  Moses  y.  McFar- 
lin,  2  Posey  (Tex.),  292,  holding  that  an  insufficient  description  of  land 
in  the  tax-rolls  renders  them  inadmissible  to  support  a  tax  deed.  So,  to 
same  effect,  in  Jory  y.  Palace  Dry  Qoods  Co.,  30  Greg.  201;  Cited  in 
Bpiech  V.  Tiemey,  56  Neb.  521,  holding  assessment  void  on  "part  of  lot 
S,**  without  further  description. 

Same. — ^Necessity  and  requisites  of  complaint  before  board  of  equali- 
zation pointed  out,  pp.  678,  674. 

Cited  in  People  v.  Goldtree,  44  CaL  324,  as  to  necessity  of  complaint 
to  give  board  of  equalization  jurisdiction  to  increase  valuation  of  prop- 
erty; so  in  Los  Angeles  y.  Los  Angeles  etc  Water  Works  Co.,  49  C^l. 
642;  State  v.  Dodge  County,  20  Neb.  602;  Dixon  Co.  v.  Halstead,  23  Neb. 
701;  State  y.  Northern  etc  Min.  Co.,  12  Ney.  94;  Jeffree  y.  Washoe  Co., 
14  Ney.  142;  and  Central  Pac  R.  R.  Co.  y.  Standing,  13  Utah,  493,  the 
last  three  cases  holding  that  the  complaint  need  not  necessarily  be  in 
writing. 

39  Cal.  683-685.    PEOPLE  ▼.  MARIPOSA  COUNTT. 

Attorney. — Opposite  party  questioning  authority  of  attorney  to  ap- 
pear must  state  facts  tending  to  show  the  want  of  such  authority,  p. 
685. 
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Cited  in  State  v.  Thompson,  64  Tex.  693;  Bonnifield  v.  Thorp,  71 
ed.  Rep.  928,  holding  that  the  burden  of  proof  is  on  the  party  attaeking 
the  authority  of  an  attorney  to  appear.  So,  to  same  effect^  in  16  Am. 
Dee.  99,  note. 

39  Cal.  686-688.    PEOPLB  ▼.  BAKBR. 

New  Trial  should  be  granted  to  defendant  in  criminal  case,  if  judge 
is  not  satisfied  that  the  evidence  as  a  whole  was  sufficient  to  sustain 
the  verdict  of  conviction,  p.  687. 

Ruling  affirmed  in  People  v.  Lum  Yit,  83  Cal.  131,  134;  People  v. 
Flood,  102  Cal.  333;  People  v.  Knutte,  111  OaL  466;  and  approved  in  Ter- 
ritory V.  Stone,  2  Dak.  Ter.  172.  Cited  in  People  v.  Tapia,  131  GsL 
660,  holding  new  trial  in  murder  case  improperly  denied. 

39  C^l.  6^-690.    BACHMAN  v.  SEPULVBDA. 

Judgment  must  accord  with,  and  be  warranted  by,  the  pleadings  of 
the  party  in  whose  favor  it  is  rendered,  p.  689. 

Ruling  approved  in  Perkins  ¥.  Sierra  Nevada  etc  Min.  Co.,  10  Nev. 
413;  Frevert  v.  Henry,  14  Nev.  196;  Jansen  v.  Hyde,  8  Colo.  App.  40. 
Cited  in  90  Am.  Dec  292,  note,  as  to  necessary  party  to  action. 

39  Oil.  690-692.    PEOPLB  y.  BEST. 

Instruction  is  erroneous  if  it  has  no  application  to  the  facts  of  the 
case,  and  should  be  refused,  p.  691. 

Approved  in  Perkins  v.  Eckert,  65  Oal.  406,  instruction  is  erroneons 
where  there  is  no  evidence  tending  to  establish  the  hypothesis  upon 
which  it  is  based.    Cited  in  87  Am.  Dec.  102,  note,  to  ruling  stated. 

Same. — ^Where  the  evidence  to  which  the  instruction  relates  does  not 
appear  in  the  record,  the  presumption  will  be  in  favor  of  the  action  of 
the  court  below,  p.  692. 

Affirmed  in  Hinkle  v.  San  Francisco  etc  R.  R.  Co.,  65  Cal.  632. 

Same. — Instruction  to  the  efiTect  that  if  the  jury  find  that  defendant 
was  insane  at  the  time  of  the  alleged  shooting,  they  should  declare 
him  not  guilty,  without  regard  to  the  degree  of  insanity,  is  too  broad,  p. 
692. 

Cited  in  State  v.  De  Ranc6,  34  La.  Ann.  189,  44  Am.  Rep.  429,  holding 
that  insanity,  as  an  excuse  for  crime,  must  be  proved  beyond  a  reason- 
able doubt. 

39  Cal.  694-697.    PEOPLB  y.  LONG. 

Criminal  Law. — In  murder  of  first  degree,  there  is  a  deliberate,  pre- 
meditated, preconceived  design  to  take  life,  though  soch  design  may 
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haT-e  been  formed  in  the  mind  immediately  before  the  mortal  wound 
was  given,  p.  606. 

Cited  in  People  v.  Jamarillo,  67  Cal.  114,  holding  that,  in  manslaughter, 
there  need  be  no  appreciable  space  of  time  between  the  intention  to  Idll 
and  the  act  of  killing;  People  v.  Guance,  57  Gal.  154,  case  of  erroneous  in- 
struction similar  to  that  in  the  principal  case.  Approved  in  People  v. 
Hamblin,  68  Cal.  104;  State  v.  Wong  Fun,  22  Nev.  342,  holding  that  the 
adjectives  ''wilful,  deliberate,  and  premeditated,"  as  used  in  the  stat- 
ute, defining  murder  in  the  first  degree,  mean  something  more  than 
''malice  aforethought";  State  v.  Morgan,  22  Utah,  170,  noted  imder  Peo- 
ple y.  Bealoba,  17  Cal.  390,  note,  18  Am.  Dec.  778. 

Same. — Murder  in  second  degree  is  the  unlawful  killing  with  malice, 
but  without  a  deliberate,  premeditated,  or  preconceived  design  to  kill,  p. 

e96. 

Explained,  and  definition  approved,  in  People  v.  Doyell,  48  Cal.  97. 

Instructions  should'  not  be  declared  erroneous,  unless  it  clearly  appears 
that  no  case  could  reasonably  be  conceived  wherein  they  would  be  cor- 
rect, p.  697. 

Cited  in  State  v.  Keith,  9  Nev.  17,  as  authority  to  ruling  stated,  so  In 
Cutler  V.  Hurlbut,  29  Wis.  169,  to  the  same  effect. 

SO  Cal.  697-698.     PEOPLE  y.  McDONALD. 

Witness. — ^To  discredit  a  witness  by  showing  his  conviction  of  an 
offense,  the  best  evidence  of  the  conviction  is  requisite,  p.  697. 

Cited  in  People  v.  Sears,  119  Cal.  272,  as  stating  the  rule  as  it  existed 
prior  to  the  adoption  of  the  code  (Code  Civ.  Proc.,  sec.  2051),  but  that 
when  a  defendant  now  offers  himself  as  a  witness  in  his  own  behalf,  he 
may  be  asked  if  he  has  been  convicted  of  a  felony,  or  the  fact,  if  it 
exist  may  be  shown  by  the  record  of  the  judgment;  People  v.  Schenick, 
65  Cal.  626,  holding  that  the  ruling  stated  is  still  applicable  to  the  proof 
of  conviction  of  an  offense  other  than  "felony";  State  v.  Bacon,  13 
Oreg.  145,  noting  that  under  the  provisions  of  the  Oregon  code,  it  may 
be  shown  by  the  examination  of  a  witness  that  he  has  been  convicted 
either  of  a  felony  or  a  misdemeanor,  and  the  record  may  also  be  intro- 
duced to  prove  that  fact. 

39  Cal.  698-700.    PEOPLE  y.  STANTON. 

Counterfeiting. — ^Inartificial  statement  of  scienter  will  not  vitiate  in« 
dictment,  p.  699. 

Referred  to  in  United  States  y.  Fulkerson,  74  Fed.  Rep.  626,  as  to  suf- 
ficiency of  indictment. 
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89  Gal.  700-703.    SPEUCBR  ▼.  LONG. 

Sheriff  is  liable  for  value  of  exempt  property  levied  upon  and  soldy 
if  claimed  as  exempt  prior  to  sale,  p.  703. 

Cited  in  notes  to  13  Am.  Dec.  313;  21  Am.  Dec.  208;  and  76  Am.  Dec. 
645. 


New  TriaL — Grounds  of  motion  for  must  be  specified  in  statemeat* 
p.  703. 

Affirmed  in  Ferrer  v.  Home  Mut.  Ins.  Ck>.,  47  CaL  437;  Leonard  v. 
Shaw,  114  CaL  71;  and  approved  in  Raymond  v.  Thexton,  7  Mont.  806. 

89  Oil.  708-706.    PEOPLE  ▼.  ANDERSON. 

Evidence. — On  trial  for  murder,  whether  deceased  was,  in  fact»  a  man 
of  dangerous  character  is  an  immaterial  question,  p.  704. 

Approved  in  People  v.  Bezy,  67  Oal.  224;  People  y.  Powell,  87  GaL  862; 
State  V.  McCarthy,  43  La.  Ann.  645;  Upthegrove  y.  State,  87  Ohio  St, 
664;  and  State  v.  Eddon,  8  Wash.  297. 

39  CaL  706-708.    EX  PARTE  WALSH. 

Criminal  Procedure. — ^Examination  for  felony  should  not  be  allowed 
to  be  waived,  p.  707. 

Cited  in  KoUooh  y.  Superior  Court,  56  C^  284^  aa  authori^  to  the 
ruling  stated. 
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